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1. Introduction 

(1) 

1.1. Assignment 

Intensity, a Secretariat company / Secretariat Advisors, LLC ("Intensity/Secretariat"),1 has 

been retained by Plaintiffs’ Counsel on behalf of Wolfire Games, LLC ("Wolfire"), Dark Catt 

Studios Holdings, Inc. ("DCS Holdings"), Dark Cart Studios Interactive LLC ("DCS Interactive") 

(together with DCS Holdings, "Dark Catt"), and a putative class of Plaintiffs (together, 

"Plaintiffs") in the above-captioned litigation against Valve Corporation ("Vaive").2 

(2) 

(3) 

On February 8, 2024, I submitted an expert report {hereinafter referred to as my "Opening 

Report" or the "Schwartz Opening Report") in which I answered the following questions:3 

� Are economic methodologies available to define an appropriate relevant market and 

assess Valve’s market power in that relevant market? 

� Are there economic methodologies that can be used to demonstrate the class-wide 

impact of Valve’s conduct on putative class members? 

� Are economic methodologies available to calculate class-wide damages? 

The answer to all three questions is yes, for the reasons set forth in my Opening Report. I 

incorporate my Opening Report, including all attachments and backup materials, herein by 

reference. 

On February 1, 2023, Intensity, LLC was acquired by Secretariat International and began operating as Intensity, a Secretariat 

Company. Qn January 1, 2024, my employment was transferred to Secretariat Advisors. Intensity operated as Intensity, a 

Secretariat Company at the time of my Opening Report and deposition. As of July 1, 2024, Intensity operates as Secretariat 

Advisors. 

Intensity/Secretariat is currently being compensated at a rate of $1,100 per hour for my work in this matter. Prior to 

January 2024, Intensity/Secretariat was compensated at an hourly rate of $1,050. Intensity/Secretariat is being 

compensated for time spent by others on my team at rates that are lower than my hourly rate. Intensity/Secretariat’s 

compensation is not dependent on either my conclusions, the substance of my testimony, or the outcome of this matter. 

As discussed in my Opening Report, the game "developer" and game "publisher" serve different functions, whether those 

functions are accomplished by a single entity or multiple ones, that is sometimes a single company undertakes both 

functions. In this report, the terms are used interchangeably (unless otherwise noted) to describe the entity that is actually 

paying the Steam commissions to Valve and are part of the putative class. See: 

Class Certification Expert Report of Steven Schwartz, Ph.D. ("Schwartz Opening Report"), 2/8/2024, fn. 42. 

Schwartz Opening Report, 2/8/2024. 

I note that on March 21, 2024 I submitted a corrected version of my Opening Report along with errata. For purposes of 

my Reply Report, I incorporate those edits into my originally submitted report and reference my February 8, 2024 

submission throughout. See: 

Corrected Class Certification Expert Report of Steven Schwartz, Ph.D., 3/21/2024. 

Schwartz Class Certification Report Errata, 3/21/2024. 
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(4) 

(5) 

(6) 

{7} 

I have since been asked to evaluate and respond to the respective expert reports of Lesley 

Chiou, Ph.D. ("Chiou Report"), and Ashley Langer, Ph.D. ("Langer Report"), which were 

submitted on May 17, 2024 on behalf of Valve (collectively, the "Defendant’s Expert Reports"), 

in response to my Opening Report.4 

This reply report sets forth my analysis of and conclusions about the opinions set forth in the 

Defendant’s Expert Reports, based on my analysis to date. Specifically, this report sets forth 

responses to critiques, adjustments, and commentary presented in the Defendant’s Expert 

Reports. 

In forming the opinions expressed in this report, I relied on my education, experience, and 

knowledge of the subjects discussed. An updated version of my curriculum vitae and list of 

my prior expert testimony is set forth in Reply Attachment A- 1. In addition to the materials I 

relied on in preparation of my Opening Report, I also rely on materials which are listed in 

Attachment A-2 to my Opening Report and/or cited herein and/or listed in Reply Attachment 

A-2 to this report. The materials I considered include the depositions of Dr. Chiou and 

Dr. Langer in which they provide further explanation of their analysis and clarification of their 

opinions,s 

My analysis is ongoing, and my conclusions are based on information currently available to 

me. If any additional information or testimony--including from any of the other experts in 

this matter--become available to me, I reserve the right to consider such information and to 

supplement this report and my opinions, as appropriate. I also reserve the right to 

supplement my report based on any additional fact discovery, analysis and opinions set forth 

by other experts, and/or trial testimony, and to respond to other experts and the testimony 

of any fact witnesses. 

Class Certification Expert Report of Lesley Chiou, Ph.D. ("Chiou Report"), 5/17/2024. 

Class Certification Expert Report of Ashley Langer, Ph.D. ("Langer Report"), 5/17/2024. 

I note that on June 10, 2024, Dr. Chiou submitted a corrected version of her report along with errata. For purposes of my 

reply report, I incorporate those edits into her originally submitted report and reference her May 17, 2024 submission 

throughout. See: 

Corrected Class Certification Expert Report of Lesley Chiou, Ph.D., 6/10/2024. 

Errata to the Class Certification Expert Report of Lesley Chiou, Ph.D., 6/10/2024. 

Lesley Chiou, Dep. Tr., 6/18/2024. 

Ashley Langer, Dep. Tr., 6/21/2024. 
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(8) 

(9) 

In addition, should I be asked to testify to my opinions at the trial of this matter, I reserve the 

right to prepare exhibits that summarize portions of my analysis and my opinions and to 

prepare demonstrative exhibits that help to explain elements of my analysis and opinions. I 

have yet to select any exhibits I may ultimately use. In addition, I reserve the right to use 

animations, demonstratives, enlargements of actual attachments, and other information to 

help me convey my opinions. 

The entirety of my Opening Report and this reply report, including attachments, backup 

materials, and referenced/considered materials, supplies the basis for my analysis and 

conclusions to date. The organizational structure of this report is for convenience. To the 

extent that facts, economic analysis, and other considerations overlap, I generally discuss 

such issues only once for the sake of brevity. Neither the specific order in which each issue 

is addressed nor the organization of my report or attachments affects the outcome of my 

analysis. 

(lO) 

1.2. Overview of Schwartz Opening Report 

In my Opening Report, I present my analysis and conclusions regarding the questions set out 

in my assignment. A summary of my principal conclusions of my Opening Report is set forth 

here.6 

a. Valve’s pricing and content policies function as a platform most favored nation policy 

("PMFN Policy"). Valve enforces the PMFN on both pricing and content, including by 

delisting titles from Steam that do not adhere to the PMFN Policy. 

b. The relevant antitrust market for purposes of my analysis is a worldwide market for third- 

party digital PC game distribution via platforms. 

Valve has monopoly power in the relevant market, evidenced by its high and sustained 

market share, high and sustained profitability, and Valve-imposed barriers to entry to the 

market through the PMFN Policy, all of which allow Valve to charge a supracompetitive 

rate to publishers. Valve’s monopoly power harms competition in the market, including 

through its ability to set and sustain that supracompetitive price to publishers, deter entry 

and/or reduce the competitiveness of potential platforms, and reduce the variety, choice, 

and innovation in the market. 

do Valve’s exercise of its monopoly power--through its enforcement of the Steam PMFN 

Policy--has harmed and continues to harm competition in the market, by enabling Valve 

to set and sustain supracompetitive prices, reduce output, and reduce variety, choice, and 

innovation in the market. 

6 Schwartz Opening Report, 2/8/2024, § 2. 
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eo 

ho 

Valve’s exercise and maintenance of its monopoly power has harmed and continues to 

harm putative class members, i.e., the publishers listing their games on Steam. 

Absent the PMFN Policy, vigorous competition would exist within the market, leading to 

lower, more competitive commission rates for all or virtually all class members. This 

conclusion is supported by analyses based on several different analytical methods, 

in’cluding: (1) my Platform Competition Model, (2) my yardstick analysis, and (3) my 

empirical analysis. My Landes and Posner model--used for damages--further confirms 

my conclusion that all or virtually all class members are harmed. 

Absent the PMFN Policy, the lower commission rates would result in publishers passing 

through some savings from the lower commission rates to consumers in the form of lower 

game prices. Lower fees to publishers and lower prices to users result in a net lower price 

across the platform. 

Absent the PMFN Policy, the but-for commission rate would be 17.7%, resulting in class- 

wide damages of between $2.9 bi!lion and $3.1 billion. 

The issues I analyze in this case can be analyzed using evidence common across putative 

class members. In particular, damages from the commission overcharge can be calculated 

in a formulaic way using standard economic approaches that rely on evidence common to 

the putative class. 

(11) 

(12) 

1.3. Overview of Chiou and Langer Reports 

Dr. Chiou stated that she was "asked by counsel for Valve to analyze Plaintiffs’ allegations in 

their Complaint and the information, methods, and opinions in" my Opening Report.7 

Dr. Chiou stated that she answered the following questions: "Do Plaintiffs and their experts 

propose reliable economic methodologies to": (1) define a relevant market and assess monopoly 

power; (2) establish the class-wide antitrust impact; and (3) estimate class-wide damages.8 

Dr. Chiou also was asked to answer whether "Plaintiffs and their experts propose reliable 

economic methodologies that can be used to estimate class-wide damages[.]"9 

Dr. Langer stated that she was "to analyze the economic validity of the claims made by Dr. 

Schwartz in his report with respect to his damages model, his Platform Competition Model, 

and his ~yardstick approach.’ I have also been asked whether Dr. Schwartz’s analyses are 

capable of establishing class-wide harm and estimating damages using common evidence."10 

7 

8 

9 

10 

Chiou Report, 5/17/2024, ¶ 15. 

Chiou Report, 5/17/2024, 1 15. 

Chiou Report, 5/17/2024, II 15. 

Langer Report, 5/17/2024, ¶ 14. 
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(13) Neither of Defendant’s experts offered affirmative opinions in this matter. Instead, each of 

them only offers opinions that purport to respond to the analysis and conclusions set forth in 

my Opening Report. Both Dr. Chiou and Dr. Langer testified repeatedly that they did not 

reach and do not offer affirmative opinions and that doing so was outside the scope of their 

assignment and analysis.11 It is clear, as a consequence, that what Dr. Chiou and Dr. Langer 

do is merely provide separate analyses in which each of them claim that it is uncertain whether 

the conclusions outlined in my Opening Report are correct. For each of their rebuttals, they 

do not affirmatively conclude one way or another whether their analysis leads them to different 

answers than I reached in my Opening Report. Even with that limited scope, their analyses 

do not undermine any of my conclusions. Their analyses are insufficient as a matter of 

economics and are unreliable, misleading, or both. More to the point, their analyses cannot 

be used to assert that anything in my report is incorrect, since they never reach that opinion, 

and their analyses cannot support such a conclusion. 

11 For Dr. Chiou, see, for example: 

Lesley Chiou, Dep. Tr., 6/18/2024, at 46:23-48:14, 49:14-50:2, 53:17-54:1, 54:21-55:3, 58:7-15, 89:13-21,101:8-15, 180:17- 

181:18, 259:16-24, 270:19-272:5. 

For Dr. Langer, see, for example: 

Ashley Langer, Dep. Tr., 6/21/2024, at 30:21-3t:10, 32:16-20, 37:18-38:12, 39:4-20, 41:22-42:8, 62:8-21, 65:17-23, 171:19- 

172:2, 206:22-207:12. 
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(14) 

Summary of Opinions 

A summary of some of my principal conclusions is set forth here. 

a. Dr. Chiou’s critiques of the existence of Valve’s PMFN Policy are incorrect. There is ample 

common economic evidence of the existence and Valve’s enforcement of the PMFN Policy 

and the antitrust injury it causes. 

bo Dr. Chiou’s ITAD pricing analysis has several flaws that render it misleading and 

unreliable. Her assumptions underlying this analysis are not grounded in the facts of this 

case or in economic principles. Her analysis does not and cannot show the effect of the 

PMFN Policy nor its impact on competition. 

c. Dr. Chiou’s suggestions that I improperly excluded first-party platforms and distribution, 

console games, physical retail distribution, and regional platforms from the relevant 

market are incorrect and are based on a flawed, incomplete and unreliable analysis. 

Dr. Chiou’s critiques of my market size and market share analyses are incorrect. 

Dr. Chiou’s own market size and market share analyses are based on inappropriate data 

and ignore economic evidence produced in this case. Her market size and market share 

estimates are improper. 

eo Dr. Chiou’s and Dr. Langer’s critiques of my empirical and yardstick approaches are 

incorrect. My empirical and yardstick approaches demonstrate class-wide harm, and their 

critiques are based on analyses that are flawed and unreliable. 

Individualized factors do not preclude class-wide harm, and individualized inquiry is not 

required to show class-wide antitrust injury. 

Dr. Chiou’s and Dr. Langer’s Steam Keys effective rate analyses do not make economic 

sense and are unreliable and flawed. The existence of Steam Keys does not preclude 

class-wide harm. 

ho My PCM is a well-defined model that shows class-wide antitrust impact from Valve’s PMFN 

Policy. The assumptions and simplifications that are necessary for this or any economic 

model are appropriate and align with the real-world facts of this case. Dr. Langer’s 

critiques of my PCM are unfounded and divorced from the factua! reality of this case. 

The damages model in my Opening Report is a reliable damages quantification that uses 

common evidence for the class, relies on the facts of this case, and is conservative in 

nature. My but-for market share estimates and pass-through analysis are appropriate 

and well supported. Dr. Langer’s critiques of my damages model (and associated analyses) 

are incorrect, misguided, and unreliable. 
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(15) 

3. Economic Evidence of Valve’s Enforced PMFN Policy 

As discussed in detail my Opening Report, there is economic evidence that Valve has a PMFN 

Policy, which has both content and price parity elements.12 There is also economic evidence 

that Valve enforces its PMFN Policy, including by contacting publishers that do not observe 

the PMFN Policy to implement and enforce its parity requirementsJ3 Valve’s enforcement is 

exclusionary and restrains effective competition in the relevant market, allowing Valve to set 

and sustain a supracompetitive commission rateJ4 Dr. Chiou claims that I "fail[] to establish 

that Valve enforces a PMFN or that the alleged PMFN would affect publishers’ pricing and 

content decisions in a common matter" for a variety of reasonsJs However, Dr. Chiou does 

not demonstrate the absence of the PMFN Policy or the absence of enforcement. 

(16) 

3.1. Economic evidence of Valve’s PMFN Policy 

In Section 5.1.2 of my Opening Report, I explain that Valve’s PMFN Policy includes both 

content and price parity requirements and how these elements are articulated to developers 

through Valve’s SDA, Steamworks Documentation, and Valve’s communications with 

developers. Section 5.2 of my report includes numerous examples of Valve’s active 

enforcement of both price and content parity for full-games, downloadable content, and Steam 

Keys. In these sections of my Opening Report, I also present evidence that Valve employees 

12 

13 

14 

15 

Schwartz Opening Report, 2/8/2024, § 5.1.2, ¶ 150. 

Schwartz Opening Report, 2/8/2024, § 5.2. 

Schwartz Opening Report, 2/8/2024, §§ 5.1.3, 6.1. 

Chiou Report, 5/17/2024, 11¶ 281-284. 

See, also: 

Lesley Chiou, Dep. Tr., 6/18/2024, at 103:7-14. ("... I find that the evidence is inconsistent that Valve had a PMFN on a 

classwide basis.") 

Note that Dr. Chiou repeatedly states that she finds no "consistent" evidence of a class-wide PMFN. However, in her 

deposition she also states that "there is n__co evidence of a classwide PMFN." See: 

Lesley Chiou, Dep. Tr., 6/18/2024, at 129:11-24. (Emphasis added.) 

See, also: Lesley Chiou, Dep. Tr., 6/18/2024, at 290:7-17. 

Given the contradiction, I assume in these last instances, given the inconsistency with the other testimony, Dr. Chiou meant 

to state that she finds "inconsistent" evidence. 
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have confirmed that Valve has a PMFN Policy ~vith both content and price parity elements that 

are regularly enforced.16 

(17) I have listed additional examples of Valve employees communicating parity requirements and 

enforcing the PMFN Policy in my Opening Report and in Reply Attachment B-1. This 

attachment lists examples of Valve’s enforcement of content and price parity for products sold 

on Steam and Steam Keys between 2007 and 2022. 

16 See Schwartz Opening Report, 2/8/2024, ¶¶ 150, 155-158, 165, 174, 186-187. 

I also include some key examples from my Opening Report below. 

Tom Giardino, a Steam Business Team member, described Valve’s pricing padty requirement as "a platform goal that goes 

beyond Steam keys[.]" See: Valve, Emails Regarding Game Pricing, 7/23/2018-7/25/2018 (VALVE_ANT_0605887-89, at 

VALVE_ANT_0605887). 

When asked about Valve’s content padty requirements, Valve employee Augusta Butlin testified that "when working with 

partners, [she] want[s] to make sure that Steam users were treated fairly." See: Augusta Butlin, Dep. Tr., 10/11/2023, at 
212:19-213:12. (’Q. You wrote: We ask that digital content you offer outside of Steam be made available to Steam users 

directly so that the Steam version is not disadvantaged. Did I read that correctly? A. Yes .... Is there anything that you see 

in that sentence that I just quoted that is not consistent with how you have communicated with developers about the spirit 

of the SDA? A. I, when working with partners, want to make sure that Steam users were treated fairly. This sentence is 

somewhat in that vein"). 

An internal Valve email states that "[w]e’ve just shipped the new [Steam] key request wizard documentation, along with a 

blog post on the dev[eloper] forums[.]... We’ve still got a lot of thinking and iterating to do around Steam key policy and 

communication, but hopefully this is the first in a number of steps towards making the key requesting process more clear 

and straightforward for developers and making sure Steam customers are being offered a fair deal and being treated 

fairly." See: Valve, Emails Regarding Steam Key Wizard, 4/5/2018-4/7/2018 (VALVE_ANT_0057676-78, at 

VALVE_ANT_0057678). 

When publisher~ asked Va out of a discount it was planning to run, Valve told the publisher 

that "we don’t want~to be known as the store prices are unfair. We’ve pursued this same policy with other 

partners [(developers)] and in other regions, to make sure Steam customers aren--t at an unfair disadvantage to customers 

shopping at retail or online at other stores." See: Valve, Emails Regarding~ Game Promotion, 1/21/2015-2/5/2015 
(VALVE_ANT_0809427-434, at VALVE_ANT_0809428-429). (Emphasis in original.) 

A drafted Valve announcement regarding new currencies on Steam asks publishers that "Just make sure thatyou°re not 

disadvanta~in_q Steam customers; if you sell your game for £8.99 on another store, it shouldn’t be £g.gg on Steam." See: 

Valve, Emails Regarding New Currencies on Steam, 7/9/2015-7/24/2015 (VALVE_ANT_0114214-20, at 

VALVE_ANT_0114215), available at Tom Giardino, Dep. Tr., 11/2/2023, Exhibit 187 (Emphasis added.) 

Valve remarked in another email that "[i]f you wanted to sell a non-Steam version of your game for $10 at retail and $20 

on Steam, we’d ask to get that same lower price or just stop selling the game on Steam if we couldn’t treat our customers 
fairly[,]" and went on to confirm that this was not a new policy: "we’ve always asked that partners treat our customers 

faidy0 and we°ve often opted not to promote games or stop selling them altogether if we aren’t able to get fair treatment 

for our users." See: Valve, Emails Regarding Steam Key Guidelines, 6/28/2018-7/3/2018 (VALVE_ANT_0605087-89, at 
VALVE_ANT_0605087)0 available at Gabe Newell0 Dep. Tr., 11/21/2023, Exhibit 349. 
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(18) 

3.2. Valve’s enforcement of the PMFN Policy leads to class-wide 

harm 

Dr. Chiou argues that "[a]ssessing antitrust injury from the alleged PMFN is not possible 

without individualized inquiry into publishers’ knowledge of the alleged PMFN."17 I disagree. 

The enforcement, or credible threat of enforcement,is of the PMFN Policy enables Valve to 

maintain supracompetitive rates. In Section 7.5.2 of my Opening Report, I explain that 

selective enforcement can be used as a signaling device to present a credible threat of 

enforcement to publishers considering violating the PMFN Policy by offering lower prices or 

different content on a competing platform.19 Valve enforces the PMFN Policy against larger 

publishers to establish that the threat of removal from Steam is credible.2° With these methods 

17 

18 

19 

20 

Chiou Report, 5/17/2024, 11 316. 

To be effective in constraining publisher behavior with respect to pricing and content, there need not be 100% deterrence. 

Indeed, much like police do not attempt to deter every speeder or the IRS does not audit every tax return, it is not rational 

for Valve to attempt to achieve 100% enforcement of the PMFN Policy. Enforcement of the policy on 100% of violations 

would be costly: Valve would incur significant monitoring, communication, and other administrative costs. Rather, for 

Valve to use the policy to limit effective platform competition in a more cost-effective manner, it uses a combination of 

other methods to establish threat credibility, severity of punishment, and enforcement selectivity to accomplish that goal. 

See: 

Schwartz Opening Report, 2/8/2024, § 7.5.2. 

Schwartz Opening Report, 2/8/2024, 111; 320-323. 

Schwartz Opening Report, 2/8/2024, 1;11 183-184, 189-191,194, 320-323. 

See, for example: 

Valve, Emails Regarding LNY Loyalty Program, 1/17/2019-1/19/2019 (VALVE_ANT 0053488-390, at VALVE ANT 0053489), 

- much of a problem,- bul available at DJ Powers, Dep. Tr., 9/28/2023, Exhibit 45. (’~l retail stores are no longer and 

other sites often eat into their own margin to present Steam titles at a discount .... In this situation, we usually reach out 

and explain that the price on I makes the price on Steam look high. We believe this will result in to the developer 

regret purchases by Steam customers when that customer realizes they could have bou_g_h~ht the same product elsewhere 

for less money. The ask from us to the partner is to match the lower price running on I" The email >lains that in 

the case where the developer does not run the same discount on Steam or remove the discount on Valve and the 

development partner "end up in a standoff .... In this situation, [Valve] often limits marketing of the title on Steam until 

the pricing is competitive among platforms.") 

and ~, 12/22/2020-12/24/2020 (VALVE_ANT_2527325-28, at Valve, Emails Between Valve 

VALVE_ANT_2527325, VALVE_ANT_2527327-28). (Valve responds to a developer requesting to participate in Steam’s 

Winter Sale: "The sale team generally looks to big giveaways and bundles to avoid doing Steam front- eaturing that 

won’t make sense for players, so I thinkI might be out of the running just from doing 100% Later in the 

email chain, Valve states, "[w]e just have an onc "~g rule-of-thumb re: let’s make sure our promos don’t look stupid. If 

PublisherX wants to sell a game at 80% off on     and 50% off on Steam... we can’t stop them! But we’re not going to 

promote it until the Steam players get 80%, too. Holding off promo after humble bundles or epic giveaways is just an 

extension of that same behavior we’ve always had.") 

Valve, Emails Between Valve and                    1/27/2020-3/25/2020 (VALVE_ANT_1192756-770, at 

VALVE_ANT_1192758). (In response to a developer’s request for a daily deal, Valve tells the developer that the "giveaway 

makes it really hard for us to market any compelling offer on Steam, at least any time in the near future. No bad blood on 

that, we know partners choose to do bulk payments for bundles and giveaways and we think y’all should pursue whatever 

offers are good for your business! But it does make it pretty impossible for us to turn around and advertise the game at 
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(19) 

of establishing a credible threat, Valve influences publisher behavior at lower costs than full 

enforcement and is able to achieve the desired goal of limiting competition from other 

platforms. 

Valve limits effective platform competition at lower costs by selective enforcement against the 

games most likely to lead to the cross-platform competition that Valve is trying to prevent. 

Potential competing platforms are most likely to gain a foothold in the market and threaten 

Valve’s dominance through the sale of high-revenue games, as this would drive consumers, 

and in turn, additional publishers to that platform. By preventing games from high-revenue 

publishers from competing effectively with offerings on Steam, Valve harms effective platform 

competition.21 Valve has enforced its PMFN Policy against large publishers of popular games 

such as ~, and others,a As discussed in my 

Opening Report, even if only these large publishers were directly impacted by Valve’s PMFN 

Policy, that would take a major portion of the available commerce off the market for alternative 

platforms, depriving those alternative platforms of the volume they would need to succeed 

against Valve.23 There is sufficient economic support of PMFN Policy enforcement in the record 

to show harm to platform competition. It is not necessary to conduct additional empirical 

studies of Valve’s PMFN Policy to reach that conclusion. Even if one were to assume, 

21 

22 

33% off a month later or something if it was just free or pennies somewhere else." Valve also states, "In terms of our 

relationship with customers, we’re not really comfortable pushing special promotions to them when we know we’re not 

actually competitive on price.") 

Schwartz Opening Report, 2/8/2024, § 7.5.2. 

Schwartz Opening Report, 2/8/2024, ¶ 321. 

See, for example: 

Emails Between~ and Valve, 6/6/2013-6/7/2013 (VALVE_ANT_1216044-45, VALVE_ANT_1216044). C[T]his Valve, 
presents a problem for us on Steam. We want to make sure that our price on Steam is competitive with retail and other 

i~ so that we do not teach customers that Steam is always the expensive option.’) digital stores 

Emails Between and Valve, 8/15/2014 (VALVE_ANT_2576464). (Valve tells~ that it "[j], 
that the ~ Steam is uncompetitive with other retailers, similar to the issue we’re havinc 

.... We’ve made the choice to take the game down until we can reach price parity.") 

Valve, Emails Between and Valve, 10/9/2017 (VALVE_ANT_2565882-84, at VALVE_ANT_2565883-84). 

("Ultimatel gy is yours to control in whatever way you see fit. However, it is our job as 

stewards c] to protect Steam customers and to ensure that they are being treated fairly. We will not 

knowingly invite customer regret by offering your game at a premium to other retailers.") 

Emails Between~ ~ and Valve, 9/11_.~020-9/18/2020 (VALVE ANT 1193127-132, at VALVE_ANT_1193127- Valve, 

29). ("Yesterday it came to our attention that[] was also on sale in - with a significantly better 

discount - so we removed it from the pirate sale page." Later in the its central marketing teams 

"for discount rules and awareness" and assured Valve that "to be that discount parity is essential on 

both stores 

Schwartz Opening Report, 2/8/2024, ¶ 321. 
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incorrectly, that Dr. Chiou’s flawed ITAD analysis discussed below were proper and valid, my 

/. , opinion that \ alve s PMFN Policy harms platform competition would not change. 

The methods that Valve uses to deter publishers fi~om offering lower prices elsewhere include 

removal from the Stea~n platform. Valve threatens removal from Steam as a punishment for 

violations of the PMFN.~‘1 For example, in an email regarding a price discrepancy, Valve tells 

a developer that "[o]ur general attitnade historically has been that if Steam customers don’t get 

a fair shake from a publisher or developer, we just opt not to sell the game in question, rather 

than make a bad offer that erodes user trust in the store.’’~5 Similarly, an internal email 

illustrates that Valve has utilized this strategy with multiple developers: "We’re going to 

remove the purchase offer for~ in~ today. Wek,e asked~ to list a competitive 

price to what we’re seeing at other retail outlets, and they’ve said the_,,, axe unable to do so. 

The new ~ is in a similar position, and Ricky is talking tt~rough solutions with 

~.,~ Also, in internal discussions regarding a developer violating price parit3", a Valve 

employee’s "simple and straightfor~vard" response was to threaten removal from Steam: "Our 

goal is to make sure Steam customers get treated fairly, so if you couldn’t make an equivalent 

offer to customers on Steam, we’d choose not to sell the game.’’az Such a punishment has the 

potential effect of putting many publishers out of business.~ Valve has substantial market 

power and there are few alternatives for publishers to turn to for distribution and none with 

the user base and network effects that Steam has amassed through the exclusiona~" effects 

of the PMFN.~ Without Steam as an option for distribution, sales of a publisher’s game would 

2,1 

25 

For additional examples, see: 

Valve, Emails between ~ and Valve; 7/3/2017-7/11/2017 (VALVE.AN1_0923766-774, at 

VALVE_ANT_0923771)o ("Our concern is making sure our Store makes a great offer to our customers. So, ff the game is 

more expensive on our store than other stores; we’d want to either offer the game at that better, lower price, or stop doing 

business together.’) 

Valve, Emaits Between and Valve, 6/28/ 3 {VALVE_AN: 
VAL~QANT.0048944. VALVE_ANT_0048946). ’ looks to be offered at o b. in parity wlth/ 

I , we’d like to offer the pre-purchase then we can just not sell there, but 

that does leave a lot of money on the table." in response from "We accept to reduce the SRP and apply the new 

following prices in~ 

Valve, Emails Regarding~ ~, 12/22/2016 (VALVE_ANT_0127888-89, at VALVE_ANT_0127888). 

Valve, Emails RegardingI Pdce Padty, 9/22/2015-10/1/2015 (VALVE_ANT_0051718-19, at VALVQANT_O05 ! 718). 

Valve, Emails Regarding~~, 2/8/2018-2/1512018 (VALVQANT_I 186878-79, at VALVE_ANT_I ~ 86878): 

See, for example: 

John Robb, Dep. tr., 11/28/2023, at 27:t7-28:30 289:19-291:4. 

29     See also: 
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(21) 

decline, perhaps sharply, endangering the viability of the game {or the publisher). The extreme 

severity of this punishment would deter violation of the PMFN Policy, all else equal.3° 

As discussed in Section 6.2 of my Opening Report, Valve’s PMFN Policy limits the ability of 

entrants to successfully compete. The PMFN Policy forecloses publishers from offering lower 

prices or differentiated content on alternative platforrns.31 In turn, this forecloses potential 

rival platforms from offering incentives such as lower prices or differentiated content to 

compete with Steam, thereby removing the most potent competitive options available to rivals 

seeking to challenge Steam.32 Even if a rival platform offers publishers a lower commission 

rate, such publishers cannot offer their games at a lower price on that platform.33 An 

alternative pathway for potential competing platforms would be to convince publishers to 

publish exclusively on their platforms, leaving Steam. However, this also prevents publishers 

from being able to sell to Steam’s substantial user base, limiting the ability of such publishers 

to generate substantial revenues.~ Thus, it is unlikely that potential rival platforms would be 

able to attract sufficient publishers (or users) to build up network effects. Indeed, Epic has 

attempted this strategy and has not undermined Valve’s monopoly power.3s Therefore, the 

combination of Valve’s PMFN Policy and monopoly power limit effective competition. This 

reduced competition enabled by the PMFN Policy enables Valve to charge and sustain a 

supracompetitive commission rate. Consequently, all publishers distributing games through 

Steam are impacted by the overcharge resulting from the PMFN, regardless of ~vhether the 

PMFN is erfforced 100%.36 And any given publisher in the class was injured, even if that 

publisher was not the victim of PMFN enforcement because that publisher paid inflated 

commissions to Valve. Absent the PMFN, "[g]iven Valve’s imposition of a standard pricing 

structure for publishers, if the PMFN policy is eliminated, the default commission rate would 

30 

31 

32 

33 

34 

35 

36 

Jason Owens, Dep. Tr., 12/5/2023, at 335:13-22. (~Q. And where did the idea of Valve as a monopolist come from? THE 

WITNESS: Through our research and attempts to find another viable platform to release on. We realized there was no 

platform that had a user base strong enough to even pay for our -- the game we had existing. Like, there’s not enough 

people on VlVEPORT to care. There was no way we’d ever even recoup the cost of the game outside of Valve.") 

John Robb, Dep. Tr., 11/28/2023, at 289:19-291:4. 

Schwartz Opening Report, 2/8/2024, §§ 5.2, 7.5.2. 

Schwartz Opening Report, 2/812024, 11 206. 

Schwartz Opening Report, 2/8/2024, 11 206. 

Schwartz Opening Report, 2/8/2024, 11 212. 

Schwartz Opening Report, 2/8/2024, 11 207. 

Schwartz Opening Report, 2/8/2024, 1111 208-209. 

Even for publishers with~~, publishers are affected as even~ are predicated on 

supracompetitive rates set by Valve, and as such, are supracompetitive themselves. 
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fall and that would benefit each publisher."37 Thus, in a world without the PMFN Policy, all, 

or virtually all, class members would be better off, and the harm is common to all publishers 

and is quantifiable through common evidence.38 

(22) 

(23) 

(24} 

3.3. Dr. Chiou’s ITAD pricing analysis does not and cannot show 

effect of PMFN Policy on competition 

Dr. Chiou claims that I have failed "to establish that Valve enforces a PMFN or that the a!leged 

PMFN would affect publishers’ pricing and content decisions in a common manner."~9 In her 

analysis, she compares pricing of games and other products across distribution outlets over 

time using third-party pricing data from Is There Any Deal ("ITAD").4° Her analysis 

demonstrates a basic misunderstanding of how the Steam platform operates and how its 

PMFN Policy forecloses effective competition for Valve. That flawed misunderstanding leads 

to numerous critical errors in her analysis that render it unreliable. 

As described above, the PMFN Policy limits the ability of potential rival platforms to compete 

effectively with Valve via price competition or content differentiation. Rather than attempt to 

achieve 100% compliance at a high cost, Valve can achieve its anticompetitive objectives at a 

lower cost by selective and targeted enforcement of its price and content parity requirements-- 

focusing on the games and publishers that are most likely to have the largest negative impact 

on Steam’s dominance. This behavior makes the threat of full removal from Steam credible 

to publishers. Valve’s selective enforcement is effective because of Valve’s focus on key games 

and key publishers that would provide potential rival platforms with the ability to compete 

effectively. 

Further, Dr. Chiou’s analysis cannot capture non-price impacts of Valve’s PMFN Policy on 

publishers, such as disincentivizing publishers from offering their games on other stores 

(multihoming). As such, no reliable conclusions about the effects of Valve’s PMFN Policy can 

be drawn from her ITAD study. 

37 

38 

39 

40 

Schwartz Report, 2/8/2024, T[ 242. (Emphasis added.) 

Schwartz Report, 2/8/2024, ¶ 12. ("[D]amages from the commission overcharge can be calculated in a formulaic way using 

standard economic approaches that rely on evidence common to the putative class.") 

Chiou Report, 5/17/2024, ¶ 281. 

Chiou Report, 5/t7/2024, § 7. 
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(25) Dr. Chiou ignores the fact that a major impact of the PMFN is the disincentive it creates for 

publishers to multihome. However, even for the games that are multihomed, Dr. Chiou’s 

analysis is flawed and unreliable. Her data validation process is inadequate, her reliance on 

the comparison of available prices obscures important marketplace realities, and her pricing 

threshold is arbitrary and not justified by the facts of the case or any economic principle. 

Beyond that, her analysis ignores that not every game affects potential rivals’ ability to 

compete effectively against Valve in the same way or to the same extent, and that Valve is 

more likely to enforce the PMFN Policy on those games. Her analysis weights all games (and 

non-games) equally, simply tallying up a count without consideration of their respective likely 

impacts on competition. She fails to consider Valve’s selective enforcement, and thus her 

analysis cannot show the effect of the PMFN on competition. 

(26) 

(27) 

(28) 

3.3.1. The share of games offered on multiple stores is relatively small 

Dr. Chiou’s analysis is unreliable because there is no basis to generalize her results to the 

larger universe of games on the Steam platform. Her analysis fails to consider the impact of 

publisher multihoming decisions on her results. If the PMFN is effective (and it is), there is 

little multihoming. That means that relatively few games are available on multiple platforms, 

and Valve’s PMFN Policy accomplishes one of its primary goals of deterring game placement 

on rival platforms and deterring effective competition from those platforms. As an economic 

matter, Dr. Chiou’s focus on her price comparisons leads her to ignore the critical fact that 

the success and anticompetitive impact of the PMFN is established before she begins her 

flawed cross-platform price comparisons. She ignores the fact that, by preventing 

multihoming, the PMFN Policy precludes the possibility of meaningful and effective 

competition from rival platforms.4~ 

Dr. Chiou’s pricing analysis, in which she compares pricing among games and non-games 

offered on Steam and other stores, is focused on a small set of products.42 These products are 

not broadly representative of products distributed on Steam. They account for only a small 

share of the products offered on Steam. 

To determine the extent of multihoming, I compare the number of packages in Dr. Chiou’s 

analysis to the number of unique packages sold on Steam during the same time period. Dr. 

42 

See Section 3.2 for further discussion. 

See also: Schwartz Opening Report, 2/8/2024, § 5.1.3. 

See "1 l_Multihoming.R". 
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Chiou identifies 25,723 unique items (games and downloadable content ("DLC"), a flawed 

metric in its own right) that are multihomed;43 this represents only 20.33% of the 126,549 

unique items offered on Steam during this time.4~ As displayed in Figure 1 below, the share 

of multihomed games has generally decreased since 2013, even with the entrance of EGS in 

2018.4s 

Figure 1: Share of Steam Packages Multihomed Over Time46 
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(29) This trend is a natural consequence of Valve’s PMFN Policy, which is a critical element of 

Valve’s effort to limit effective platform competition. In Section 5.1.3 of my Opening Report, I 

established that, absent the PMFN Policy, potential rival platforms would compete with Steam 

by offering publishers lower commission rates. That would, in turn, lead to lower consumer 

prices, thus driving consumers to the rival platforms37 However, absent the ability to offer 

lower prices on competing platforms, publishers’ ability to drive consumers to a rival platform 

is limited, which, in turn, minimizes the ability of rival platforms to compete. The decrease in 

43 

44 

45 

46 

47 

Chiou Report, 5/17/2024, ¶ 290. 

See "I 1_Multihoming.R". 

25,723 / 126,549 = 20.33% 

Epic Games, "The Epic Games Store is Now Live," 12/6/2018, https://store.epicgames.com/en-US/news/the-epic-games- 

store-is-now-live. 

Reply Attachment D-I. 

See Schwartz Opening Report, 2/8/2024, § 8.4 for further discussion. 
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(30) 

the rate of multihoming over time reflects the effectiveness of Valve’s enforcement of the PMFN 

Policy over time. 

Dr. Chiou ignores this entirely. She fails to consider the possibility that the limited, declining 

multihoming observed in the real world is the result of Valve’s PMFN Policy. Thus, Dr. Chiou’s 

analysis is unreliable and cannot support reliable economic inferences. Further, she 

overlooks that the overwhelming proportion of products on Steam that are not multihomed 

comply with Valve’s PMFN Policy by definition. She does not model or even consider the 

possibility that many of those roughly 80% of Steam games would likely engage in some degree 

of multihoming in the but-for world, allowing rival platforms to be competitive alternatives to 

Steam. 

(31) 

(32) 

3.3.2. Dr. Chiou has not established the accuracy of her ITAD data 

Dr. Chiou’s analysis depends on the reliability of the ITAD data. Her analysis is unreliable 

because she cannot assure the accuracy of the data she analyzes. In Dr. Chiou’s report 

appendix, she discusses her effort to validate the ITAD dataset by merging on the Valve 

package revenue data.48 Dr. Chiou’s validation is limited not only to Steam prices, but also to 

the "top 100 games by revenue.’’49 Dr. Chiou finds that "27,662 observations in this ITAD 

sample match prices in the Valve package revenue data" and that "the price in the Valve 

package revenue data agrees with the previous reported price change for that same game in 

the ITAD data for an additional 2,728 observations."5° In doing so, Dr. Chiou "obtain[s] a 

match rate of 92 percent,"sl leaving 8 percent of observations across the top 100 games by 

revenue unmatched. There are several problems with this ostensible validation effort. 

First, Dr. Chiou only validated 27,662 observations in her sample of 11,341,345 observations, 

meaning that 99.76% of her total observations were not validated.52 Since her sample of games 

is not randomly or otherwise statistically generated, there is no basis for extending her results 

to the data set at large. Moreover, her validation is only among a small sample of games in a 

48 

49 

50 

51 

52 

Chiou Report, 5/17/2024, Appendix 18. 

Chiou Report, 5/17/2024, ¶ 488. 

Chiou Report, 5/17/2024, ¶¶ 489-491. 

Chiou Report, 5/17/2024, ~ 491. 

Chiou Report, 5/17/2024, ¶ 482, 489. 

(11,341,345 - 27,662) / 11,341,345 = 99.76%. 
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(33) 

specific year.s3 Dr. Chiou did not validate the data from other stores, data for games outside 

the top 100, or data from years other than 2022.s4 This is a serious methodological flaw that 

undermines her analysis and renders her results unreliable. There is no economic or 

statistical basis to conclude that a validation of 0.24% of the data (not drawn randomly or by 

any other statistical principle) would apply to the other 99.76% of the data sample,ss Indeed, 

one would expect reported prices for products on Steam to be more accurate than reported 

prices on much smaller stores. Since she does not validate the accuracy of the data from 

other sources, her results are statistically meaningless and not the basis for any reasonable 

claim of statistical validity. 

Further, within the 0.24% of observations she did attempt to validate, she did not make any 

effort to correct for non-matching observations or otherwise modify her pricing data to account 

for the unmatched observations. These 8% of unmatched observations are included in her 

analyses concerning discrepancies in game prices between Steam and other platforms, and 

ultimately influence her critiques that utilize the ITAD pricing data across her report,s6 This 

is a sufficient economic basis to conclude that her analysis is not reliable. 

(34) 

3.3.3. Dr. Chiou’s use of windows to compare average prices across platforms 

obscures key factors 

There is another fundamental flaw in Dr. Chiou’s analysis that renders it economically and 

statistically unreliable. In her pricing analysis, Dr. Chiou examines the time period in which 

a game is available on both Steam and another platform. She then calculates a single average 

price on each platform across all the games during this time window,s7 She compares this 

single average price, calculated across the time window, to determine whether a game is 

53 

55 

56 

57 

Chiou Report, 5/17/2024, fn. 832. 

Lesley Chiou, Dep. Tr., 6/18/2024, at 142:5-143:6, 144:15-145:22. 

(11,341,345 - 27,662) / 11,341,345 = 99.76%. 

100% - 99.76% -- 0.24% 

Dr. Chiou completes her validation process and notes that she "obtain[s] a match rate of 92 percent" by examining "where 

the ITAD price and Valve package revenue price agree for that day" and "where the Valve package revenue data agrees 

with the previous observation in the ITAD data." She does not claim to take steps past this validation to remove unmatched 

observations. See: 

Chiou Report, 5/17/2024, ¶ 491. 

Chiou Report, 5/17/2024, II 291. ("1 calculate average prices by weighting the price offered to consumers by the number 

of days that price is offered. This returns a weighted average of prices on days when a game was offered for its base price 

and on days when a sales event occurred.") 
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offered at a different price on another platform than it is on Steam.58 Such an analysis 

oversimplifies pricing dynamics and ignores the effect enforcement may have on pricing on 

alternative platforms. 

The majority of video game sales on Steam occur while games are on sale. Between 2017 and 

2022, most units sold on Steam were sold at transaction prices below the base (listed) price 

(ranging between / and ~of units sold). See Table 1. Dr. Chiou also acknowledges the 

relationship between transaction price and units sold, noting that ’l percent of all units sold 

on Steam in 2022 occurr[ed] when the transacted price was lower than the base price."s9 

Table 1: Share of Steam Sales at Discounted Prices6° 

Year 

2017 

2018 

2019 

2020 

2021 

2022 

Share of Units Discounted 

(36) Dr. Chiou ignores this phenomenon entirely. Her use of a single average price weighted by 

the number of days ignores this critical feature of game sales.81 In Dr. Chiou’s analysis, she 

implicitly assumes that the count of games purchased on each day is equal. For example, if 

a game is priced across a five-day window at prices of $1, $3, $3, $4, and $4, Dr. Chiou’s 

method would result in an average price of $3 over that five-day window. However, it is likely 

that a large share of purchases during that window occurred at the $1 price rather than at 

the median price. She ignores the reality that consumers overwhelmingly purchase games on 

58 

59 

60 

61 

Chiou Report, 5/17/2024, 11 290-294. 

Chiou Report, 5/17/2024, 11 291. 

See: "08_Sales.R". Unit and transaction shares are derived from Steam units and transactions within the damages period, 

are exclusive of in-app purchases and hardware, and inclusive of Valve sold units and transactions to mirror the analysis 

performed by Dr. Chiou. 

For a breakdown of revenues, see: "08_Sales.R". 

Chiou Report, 5/17/2024, 11 291. 
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(37) 

(38) 

sale and disconnects her analysis from both the reality of the market and the facts of the case. 

It means her averaging methodology will yield skewed and misleading results. 

Dr. Chiou’s use of average prices for a single game also overemphasizes the duration of a 

discount relative to the magnitude of the discount.62 For example, a $5 game priced at $5 for 

five days and $4 for five days on an alternative platform would have a lower average price as 

that same game priced at $5 for nine days and $2 for one day on Steam. According to Dr. 

Chiou’s analysis, the average price off Steam would be lower and this would be flagged as a 

violation of the PMFN Policy. However, the magnitude of a discount (particularly on Steam) is 

more important than the duration of discounts. Due to Steam’s dominant position in the 

market, a substantial discount, even if it is offered for a single day, is likely to reach more 

potential customers and lead to more purchases than a smaller discount offered for a longer 

period elsewhere. Dr. Chiou’s failure to separate out the impacts of discount magnitude and 

duration is a serious error that further invalidates her analysis. 

Further, Dr. Chiou’s use of one average price per game per platform means her analysis is 

incapable of accounting for price changes that result from Valve’s enforcement of its PMFN 

Policy. For example, suppose that, during a twenty-five-day window, (1) a publisher commits 

to offer a lower price off Steam for twenty-five days; (2) Valve contacts a developer on day 

twenty; and (3) the publisher raises the price for the remaining five days. Dr. Chiou’s analysis 

would not be capable of capturing this change, as she uses one price across the entire twenty- 

five-day window. In this instance, Dr. Chiou’s analysis would identify this as a violation of 

the PMFN Policy when the policy’s enforcement is effective during her window. 

(39) 

3.3.4. Pricing analysis is based on an arbitrary price threshold 

For her pricing analysis, Dr. Chiou compares game prices on Steam with the prices on other 

platforms, as described above. According to Dr. Chiou, "[i]f the average price for a game on a 

competing platform is lower than the average price on Steam, then the game must have been 

discounted on the competing platform more often, or the game must have been offered at a 

deeper discount on the competing store. Either of these would be evidence against a PMFN.’’63 

Specifically, Dr. Chiou uses a price difference threshold of 5% when comparing the pricing of 

62 

63 

Chiou Report, 5/17/2024, 11 291. 

Chiou Report, 5/17/2024, 11 290. Clf the average price for a game on a competing platform is lower than the average price 

on Steam, then the game must have been discounted on the competing platform more often, or the game must have 

been offered at a deeper discount on the competing store. Either of these would be evidence against a PMFN.") 
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(40) 

games on Steam and other platforms.64 That is, if the price of a "game" on Steam, as measured 

by Dr. Chiou, is 5% or greater than the price off Steam, she interprets this as "evidence against 

a PMFN." 6s Dr. Chiou’s selection of this 5% threshold is arbitrary--she fails to provide any 

justification for her selection of this 5% threshold and in fact testified that her analysis "shows 

5 percent as an illustration."66 As explained below, her analysis is highly sensitive to 

alternative assumptions on the appropriate threshold. Her choice of an arbitrary and 

unsupported threshold drives her conclusion and thus is a methodologically inappropriate 

choice. 

There is no economic logic to the choice of 5%. No economic theory or principle, when applied 

to the facts of the case, supports the use of a 5% threshold. Dr. Chiou offers no rationale for 

the choice of 5%, and there is little doubt that the choice is entirely arbitrary. The choice 

matters. Alternative assumptions on the appropriate threshold to use in comparing pricing 

across platforms demonstrate that Dr. Chiou’s results are heavily driven by her utilization of 

a 5% threshold. For example, utilizing a 10% threshold lowers the average percentage of 

"games" flagged in Dr. Chiou’s analysis by 37.2%.67 Utilizing a 15% threshold lowers the 

average percentage of ’~games" flagged in Dr. Chiou’s analysis by 53.0%.68 These alternative 

thresholds demonstrate that Dr. Chiou’s conclusion is highly sensitive and heavily driven by 

her adoption of an arbitrary, unsupportable 5% threshold. 

(41) 

3.3.5. Pricing analysis lacks a nexus to games most relevant to platform 

competition 

While Valve and I (and others) recognize that certain games are more relevant to the success 

of Steam and of potential rival platforms, Dr. Chiou ignores this factor in her analysis, she 

64 

65 

66 

67 

68 

Chiou Report, 5/17/2024, I[ 290. 

Chiou Report, 5/17/2024, 1[ 290. ("Then I calculate the percentage of games with average prices that are at least 5 percent 

lower on the competing platform compared to Steam. I use this measure to test for the effect an alleged PMFN would 

have. If the average price for a game on a competing platform is lower than the average price on Steam, then the game 

must have been discounted on the competing platform more often, or the game must have been offered at a deeper 

discount on the competing store. Either of these would be evidence against a PMFN.") 

Lesley Chiou, Dep. Tr., 6/18/2024, at 124:22-125:21. 

(16.21%- 10.19%)/16.21% = 37.16% 

See: "12_Thresholds_Sockventure_DLC.R". 

(16.21% - 7.63%) / 16.21% = 52.96% 

See: "12_Thresholds_Sockventu re_DLC.R". 
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weights all games (and non-games) equally.69 This includes giving the same weight in her 

calculation to older games, lower-priced games, and non-games. But, that equal weighting is 

not consistent ~vith the evidence in this case. Dr. Langer, Valve’s other economic expert, and 

Valve’s internal documents, acknoxvledge that certain games are more valuable to platforms 

than other games. For example, a 2018 presentation on Steam’s revenue share update noted 

that "[1]arge games draw the most customers to Steam."7° This presentation further noted that 

~ ~],,71 Valve’s Chief Operating Officer, Scott Lynch, testified that the motivation 

for the revenue share change was the                                                         72 

Dr. Langer acknowledged this, testifying that "[1]arge games can be valuable to platforms by 

bringing customers. That’s well established in not just the video game industry but lots of 

platform industry in the economics literature.’m 

Documents from other industry participants demonstrate the focus and importance of "top" 

games to platforms throughout the industry. For example, a 2019 presentation from~ 

~ about~ noted that ~’Major title releases and~ are key revenue drivers 

to date[.]"74 Several other presentations from ~ about the company’s strategy for 

~ show that a key element of~ strategy~ 

~.Ts ’An~ document in ~vhich~ presents its plan to~ 

69 

70 

71 

72 

73 

74 

75 

Chiou Report, 5/17/2024, ~1¶ 290-292, Exhibit 19. 

Valve, "Steam Rev Share- Group Update," c. 10/2018 (VALVE_ANT_0046076.pptx, at slide 2). 

Valve, "Steam Rev Share -Group Update," c. 10/2018 (VALVE_ANT_0046076.pptx, at slide 2). 

Scott Lynch, Dep. Tr., 10/12/2023, at 8:9-10, 237:7-24. ustification that ave me in the 

revenue share change was that 

ht? A. No. Q. 

you j correct? A. I c 

Yes.") 

Ashley Langer, Dep. Tr., 6/21/2024, at 236:3-9. 

means. 

for the 
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(43) 

(44) 

~ states that "content is the most important factor in the success of a 

gaming platform."76 

The economic literature on platform economics widely notes that a key challenge facing 

platforms is attracting users on both sides of the platform. This is often referred to as the 

"chicken-and-egg" problem: "getting both sides on board, in adequate numbers, to create 

value.’’77 One tactic that a platform can employ to combat the chicken-and-egg problem is to 

attract "anchor tenants" which are "significant customers that help[] attract other customers 

to the platform[.]~8 Attracting such customers to one side of the platform helps overcome the 

chicken-and-egg problem by creating strong indirect network effects which drive the platform 

to achieve critical mass--a state in which the platform has attracted a sufficient number of 

users on both sides of the platform to fuel sustainable growth.79 Platforms "typically need to 

attain critical mass when they are launched in order even to survive."8° 

Despite this, Dr. Chiou’s analysis is not focused on the games most relevant to platform 

competition. Instead, she weights all products in her sample equally,a Given the small 

sample of games in her analysis due to the general lack of multihoming, this results in over- 

weighting competitively inconsequential games and, thus, her analysis is not representative 

of the games most relevant to platform competition. 

(45) 

Pricing analysis is based on older games 

A key determinant of a game’s economic and competitive importance to a platform is the 

game’s age. Dr. Chiou ignores this, as well. Typically, a game’s monthly revenues peak in the 

76 

77 

78 

79 

8O 

81 

Evans, David S. and Richard Schmalensee (2016), Matchmakers, Boston, MA: Harvard Business Review Press, at 36. 

Evans, David S. and Richard Schmalensee (2016), Matchmakers, Boston, MA: Harvard Business Review Press, at 207. 

A critical mass is defined as the "minimum sets of participants for the platform sides that are necessary for the platform to 

ignite - that is, have self-sustaining growth." See: 

Evans, David S. and Richard Schmalensee (2016), Matchmakers, Boston, MA: Harvard Business Review Press, at 80, 207, 

210. 

Evans, David S. and Richard 5chmalensee (2010), "Failure to Launch: Critical Mass in Platform Economics," Review of 

Network Economics 9(4): 1-26, at 22. 

Evans, David S. and Richard Schmalensee (2016), Matchmakers, Boston, MA: Harvard Business Review Press, at 36. 

("Multisided platforms have to secure critical mass in order to ignite. They have to solve the chicken-and-egg problem of 

getting both sides on board, in adequate numbers, to create value. If they don’t, they will implode. If they do, indirect 

network effects will generally fuel sustainable growth.") 

Chiou Report, 5/17/2024, ¶¶ 290-293. 
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first month following the game’s release and decrease quickly afterward. Thereafter, a game’s 

monthly revenues are ordinarily expected to decline in each subsequent month before 

eventually reaching a steady state. 

Figure 2: Monthly Share of Lifetime Revenues by Game Time Since Release 

(46) 

(47) 
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If games are likely to generate fewer and fewer revenues each month follo~ving release, the 

period during which a game generates the highest monthly revenues--typically in the first few 

months following release--is the most important period competitively. That is the period of 

time to consider when evaluating whether price differences are likely to engender an 

enforcement response from Valve. Price parity is much more important to Steam during this 

period immediately after release than later in the game’s life cycle when the game’s drawing 

power is, all else equal, reduced. Dr. Chiou fails to account for this. Unsurprisingly, the 

majority of her purported PMFN violations are found outside of the first few months of a game’s 

life cycle. 

Of the games flagged in Dr. Chiou’s sample, her observations are overwhelmingly older and 

generally do not capture the peak revenues that follow immediately after release. In other 

words, she studies a set of games dominated by older games whose ability to drive purchases 

and users to a site (if it ever existed) is long past.~2 This implies that her data are incapable 

82 For example, of games within 4 years of release that were flagged as 5% or cheaper on Epic than Steam in Dr. Chiou’s 

analysis, roughly 22% of the days considered were within the first year (12 months) of release (a timeframe in which the 

Reply Class Certification Expert Report of Steven Schwartz, Ph.D. Page 23 

Case 2:21-cv-00563-JCC   Document 348-1   Filed 08/23/24   Page 30 of 214



HIGHLY CONFIDENTIAL - ATTORNEY’S EYES ONLY 

(48) 

of answering the question she purports to study. The most relevant period for platform 

competition is the period during which a game generates the majority of its revenues. Dr. 

Chiou’s analysis does not focus on this period. Instead, her analysis considers price 

differences in a product’s month of release to be equally important to price differences four 

years after a product’s release. Differences in a game’s pricing across platforms when the 

game generates only a small share of its lifetime revenues are less meaningful than price 

differences across platforms during a period in which the game generates the bulk of its 

revenues. 

Dr. Chiou’s failure to consider game life cycle pricing creates a disconnect between her 

comparative pricing analysis and any conclusions about the fact or impact of Valve’s PMFN 

Policy on platform competition. As discussed above, her analysis is limited to a small sample 

of games (those that do multihome} and is heavily weighted towards older, stale games that 

do not meaningfully move the needle of platform competition. Thus, her analysis does not 

consider relative pricing for the most important games on Steam that are likely to be subject 

to enforcement. 

(49) 

Pricing analysis is focused on lower-priced games 

By examining the average Steam prices for games that Dr. Chiou studies, I derive further 

evidence that Dr. Chiou’s analysis is skewed and insufficient to support the conclusions she 

draws is seen. This evidence makes it clear that her sample is not representative and is 

skewed and biased. More than half of Dr. Chiou’s result is driven by games with an average 

Steam price of $15.99 or less. These less expensive games are less relevant to platform 

competition; they are generally associated with lower revenues than more expensive games. 

For that same reason, these cheaper games are also less likely to be identified as candidates 

for PMFN Policy enforcement. Between January 28, 2017, and December 31, 2022, 

transactions on Steam at or below $15.99 generated of the platform’s 

total U.S. revenue and just over~ of the number of U.S. transactions.83 In other 

words, these games are less relevant to platform competition than are higher-priced games. 

However, Dr. Chiou’s analysis is weighted towards these less relevant games. 

83 

PMFN would be more likely to be enforced), while the remaining 78% were between 1 and 4 years (over 12 months) old. 

See: "10_Ga me_Age_Monthly_Revenues.R". 

During this period, transactions on Steam at or below $15.99 generated ~of the platform’s total U.S. revenue in 

USD, excluding hardware and in-a )urchases. Of all transactions excluding hardware and in-app purchases made in the 

U.S. (in U.S.D.), roughly of units were sold at a price under $15.99. See: 

"09_Average_Prices_lTAD_Analysis_Flagged_Ga mes.R". 
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(50) Figure 3 below shows the average Steam price of games Dr. Chiou identifies as at least 5% 

cheaper on EGS. 52% of the games Dr. Chiou identifies as at least 5% cheaper on EGS have 

an average Steam price of $15.99 or less.84 

Figure 3: Average Steam Prices of Games Dr. Chiou Identifies as 5% Cheaper on EGS8s 
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(51) As a specific example, Dr. Chiou’s analysis identifies the game Sockventure as a game that is 

at least 5% less expensive on EGS than Steam. On Steam, Sockventure, generally priced at 

$14.99 in the U.S., has generated ~ in revenue over the life of the game. 80 Given 

compliance costs, it would be surprising if Steam took steps to enforce the PMFN with respect 

to this game since non-compliance is financially and competitively inconsequential. Dr. Chiou 

does not recognize that Valve faces different incentives when deciding if it will enforce the 

PMFN for different games: enforcement for lower-priced games will generate less of a benefit 

for Valve than enforcement for higher-priced games as lower-priced games generate 

comparatively lower revenues than higher-priced games. Dr. Chiou’s failure to consider the 

price of the games demonstrates the disconnect between her analysis and the impact of the 

PMFN Policy on platform competition. 

84 

85 

86 

Games priced, on average, under $15.99 U.S.D. (154 + 142 + 139) / total games flagged as 5% cheaper on Epic (838) = 

51.9%. See Figure 3 and Reply Attachment D-I. 

See Reply Attachment D-2. 

See: "I 2_Thresholds_Sockventure_DLC.R". 
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(52) 

(53) 

(54) 

Pricing analysis includes non-game products 

Non-game items such as DLC and soundtracks typically are not playable on a platform other 

than the one on which the initial game was purchased, and thus platforms do not compete 

directly for their purchase.87 They are, at a minimum, less relevant to platform competition 

than the games themselves and are, arguably, irrelevant to such competition. However, Dr. 

Chiou’s analysis of ITAD data includes non-game items, such as DLC and soundtracks, and 

she weights them equally with games.8s There is no economic support for this and reflects the 

disconnect between her analysis and an assessment of the impact of the PMFN Policy on 

platform competition. 

A user cannot access DLC content on a platform such as Steam until she buys the base game 

associated with that DLC on the same platform (e.g., Steam). To purchase DLC on a second 

platform (e.g., EGS), that user must repurchase the base game on that second platform (e.g., 

EGS). Thus, DLC pricing is not likely to be an economic driver to purchasing decisions or a 

meaningful competitive factor. A comparison of DLC prices across platforms is meaningless-- 

users who wish to purchase DLC for a base game, all else equal, will shop only on the platform 

of their original purchase. 

Dr. Chiou seemingly does not understand this requirement. She ignores (or does not 

understand) that users are "locked in" to the platform of their initial purchase and simply 

states that a user ~can purchase [DLC a]cross different platforms."~9 She confirms that her 

analysis includes DLC and ~’is looking at comparisons of the game, for example, or a package 

or a primary app across different platforms."9° This comparison makes no economic sense. 

Dr. Chiou mistakenly includes and assigns equal weight to games, DLC, and soundtracks, 

even though cross-platform price comparisons are meaningless. For example, Dr. Chiou 

identifies each of the following DLC items as "games" that "are at least 5 percent cheaper 

outside of Steam": (1) Cities: Skylines - All That Jazz, (2) Cities: Skylines - Concerts, (3) Cities: 

Skylines - Content Creator Pack: High-Tech Buildings, (4) Cities: Skylines - Content Creator 

87 

88 

89 

90 

GOG, GOG Support Center - Can I Buy DLC for a Base Game I Own on Another Platform?, https://support.gog.com/hc/en- 

us/artic~es/13829712~5~973-Can-~-buy-a-DLc-f~r-a-base~game-I-~wn-~n-an~ther-p~atf~rm?pr~duct=g~g (accessed 

6/25/2024). 

Steam, Elden Ring: Shadow of the Erdtree, 
https://store.steampowered.com/app/2778580/ELDEN_RING_Shadow_of_the_Erdtree/(accessed 6/25/2024). (Emphasis 

added.) 

See: "12_Thresholds_Sockventure_DLC.R". 

Lesley Chiou, Dep. Tr., 6/18/2024, at t46:23-147:19. 

Lesley Chiou, Dep. Tr., 6/18/2024, at 147:10-148:1. 
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Pack: Modem Japan, (5) Cities: Skylines - Downtown Radio, (6) Cities: Skylines - Parklife, (7) 

Cities: Skylines - Rail Hawk Radio, (8} Cities: Skylines - Relaxation Station, (9) Cities: Skylines 

- Sunny Breeze Radio, (10) Cities: Skylines - Sunset Harbor, (1 1) Cities: Skylines - Campus 

Radio, and (12) Cities: Skylines - Country Road Radio.91 Dr. Chiou reports each of these DLC 

items as a "game" that is at least 5% cheaper on EGS.92 This makes no sense and is not 

economically meaningful. As she structures it, her analysis is incapable of answering the 

question she is addressing. 

91 

92 

See: "12_Thresholds_Sockventure_DLC.R". 

See: "12_Thresholds_Sockventu re_DLC.R". 

Dr. Chiou also includes many non-game items such as soundtracks. For example, Dr. Chiou also identifies the following 

soundtrack items as "games" that are at least 5% cheaper on EGS: (I) Gamedec Digital Soundtrack, (2) Necromunda: Hired 

Gun - Original Soundtrack, (3) Patron Soundtrack, (4) UnMetal - Big Boom-Box Soundtrack, (5) SpellForce 3: Fallen God 

Soundtrack, (6) Elite Dangerous: Odyssey Official Soundtrack, (?) Expeditions: Viking - Soundtrack and Art Book, (8) The 

Textorcist - Soundtrack, (9) Realpolitiks II Soundtrack, (10) BIOMUTANT - Soundtrack. Dr. Chiou does not explain how the 

pricing of such non-game items is useful in evaluating Valve’s PMFN, demonstrating the disconnect between her analysis 

and the impact of the PMFN Policy on platform competition. 
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4. Schwartz Proposed Market Definition is Correct 

(55) 

(56) 

(57) 

4.1. Overview 

In Section 4 of my Opening Report, I define the relevant antitrust market in this case. In 

defining the relevant market, I focus on the fundamental question in a market definition 

analysis: what is the set of products which customers can and do readily turn to as reasonable 

substitutes for the product at issue in response to a change in the relative price of goods? I 

consider the alternative distribution methods available to developers and users in response to 

Valve’s anticompetitive conduct and supracompetitive pricing. I first define the candidate 

market as the market for third-party digital PC game distribution via platforms. This term 

describes a platform that allows PC game publishersispecifically publishers other than the 

platform operator--to digitally distribute and sell games. I then evaluate whether any of the 

distribution methods at the borders of this candidate market are a feasible and reasonable 

alternative for developers and users. As noted in my Opening Report, "potential substitutable 

options for publishers and gamers must also allow for the facilitation of these transactions 

between PC game publishers and PC garners.’’93 In my analysis, I assess a combination of 

factors and evidence in the context of this case for each potential substitute from both sides 

of the market. 

Dr. Chiou and I agree that Steam is a two-sided platform, and the market definition analysis 

must consider both sides of the platform.94 From the point of view of publishers, the product 

at issue is access to the platform to publish its games, and therefore, it is relevant to consider 

if publishers view a particular distribution method as substitutable with third-party digital 

PC game distribution. On the other side of the platform, users seek to acquire games (and 

various in-game features), and as such, it is relevant to consider how users may substitute 

between the various outlets that distribute games for user consumption and gameplay. 

Behavior on both sides of the market is relevant, but behavior on one side alone cannot 

determine whether a distribution method should be included in the relevant market. 

I conclude that the relevant antitrust market for this case is the market for third-party digital 

PC game distribution, and the participants in that market are third-party digital PC game 

93 

94 

Schwartz Report, 2/8/2024, ¶ 64. (Emphasis added.) 

Schwartz Opening Report, 2/8/2024, ¶ 57. 

Chiou Report, 5/17/2024, ¶ 30. 
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(58} 

(59) 

distribution platforms.9s Other PC game alternatives (e.g., distribution via first-party 

platforms, physical storefronts, or PC game subscriptions) and non-PC game distribution 

options (e.g., distribution through consoles, mobile devices, or cloud gaming platforms) are 

not realistic alternatives on both sides of the market for the relevant market to be broader 

than third-party digital PC game distribution. See Section 4.1 of my Opening Report for a 

detailed discussion on the exclusion of each of these alternatives from the relevant market 

defined for this case. 

Dr. Chiou claims that I "improperly exclude" first-party, console, and physical game sales from 

my proposed relevant market.96 However, in deposition, Dr. Chiou asserts that she is not 

providing any affirmative opinion on the market definition in this case.~7 Dr. Chiou’s insists 

in her deposition that any affirmative opinion on market definition is "outside the scope of 

[her] assignment[.]"% For purposes of this report, I respond to her critiques. However, she 

explicitly rejects the idea that she is offering an alternative market definition or any market 

definition at all based on her analysis.~ 

At deposition, Dr. Chiou testified that I use "unreliable" methodology or "flawed" reasoning to 

reach my conclusions regarding relevant market definition, specifically the exclusion of 

first-party platforms, consoles, and physical distribution from the relevant market and that 

this leads to an "unreliable" assessment of market power and market size.1°° Dr. Chiou 

testified that she used both consumer spending data and an industry participant estimate to 

demonstrate that I "disregard[] important substitutes that constitute large swaths of 

consumers spending."m~ Setting aside that Dr. Chiou claims to not put forth an affirmative 

market definition, Dr. Chiou asks the wrong question and arrives at a meaningless answer as 

a result. The fact that other methods of distribution or acquisition are large is neither 

necessary nor sufficient to define a relevant market. From that fact alone, a reasonable 

economist could not determine whether those alternatives are substitutes for the focal 

product, complements to the focal product, or neither. The question is whether a sufficient 

95 

96 

97 

98 

99 

I00 

Schwartz Opening Report, 2/8/2024, § 4.1.2. 

Chiou Report, 4/17/2024, §§ 3.1.1-3.1.3. 

Lesley Chiou, Dep. Tr., 6/18/2024, at 46:23-48:14, 49:14-50:2, 53:17-54:1, 54:21-55:3. 

See, for example: Lesley Chiou, Dep. Tr., 6/18/2024, at 48:8-14. 

See, for example: Lesley Chiou, Dep. Tr., 6/18/2024, at 49:14-S0:19. 

Lesley C hiou, Dep. Tr., 6/18/2024, at 46:23-47:13, 47:23-48:7, S0:20-51:5, $6:23-57:9. 

Lesley Chiou, Dep. Tr., 6/18/2024, at 58:7-$9:12, 62:4-16, 100:25-101:7, 101:21-102:22. 
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number of developers/users would switch to those options and away from third-party digital 

distribution to avoid a small, non-transitory price increase by a hypothetical monopolist. That 

is the thought experiment that flows from a SSNIP or HMT test, as described in my Opening 

Report, that allows an economist to determine if those other methods of 

distribution/acquisition are substitutes.1°2 This is the analysis I set forth in my Opening 

Report, as I will discuss herein. Below, I analyze and explain why Dr. Chiou’s critiques of my 

analysis are misguided and why the conclusions I outlined in my Opening Report are correct. 

(6O) 

4.Z. First-party platforms and distribution are not viable 

substitutes for third-party distribution 

As explained in Section 4.1.3 of my Opening Report, first-party distribution is not a viable 

substitute for third-party digital PC game distribution; instead, at best, this distribution 

channel is complementary.1°3 Of course, Dr. Chiou does not ever conclude that first-party 

platforms and distribution should be included in the market definitionJ°4 When asked whether 

she is ’~offering an affirmative opinion that first-party platform sales are in the same antitrust 

market as which the Steam store operates[,]" she states that ~’[i]t’s outside of the scope of [her] 

assignment to define a relevant antitrust market."~°s She merely offers meritless critiques of 

the analysis I presented in my Opening Report. 

102 

103 

104 

105 

Schwartz Opening Report, 2/8/2024, at § 4.1.1. 

Schwartz Opening Report, 2/8/2024, at § 4.1.3. 

See also: 

Corrected Expert Report of Professor Joost Rietveld with Errata, 3/20/2024, ¶ 179. ("Furthermore, building and maintaining 

a self-distribution platform to become fully integrated requires significant scale and financial wherewithal that most mid- 

sized publishers likely do not possess, and small publishers definitely do not possess. However, attempts by entities with 

substantial financial wherewithal have demonstrated that self-distribution is not a viable alternative to PC game 

distribution through Steam. Ubisoft, EA, and Activision Blizzard (owner of Battle.net), three of the largest video game 

companies in the world, each attempted to shift away from Steam to distribute their PC games on their own distribution 

platforms but have all since returned and are currently multi-homing games to Steam.") 

PC World, "Watch Out, Steam? Discord Starts Selling PC Games, Unveils a Universal Game Launcher," 8/9/2018, 

https://www.pcworld.com/article/402408/discord-store-selling-pc-games.html. ("Amazon, GOG, Humble, and Microsoft 

have tried to take on PC gaming’s 800-pound gorilla and all largely failed to shake up the status quo.") 

GameRant, "Bethesda Launcher Gets Official Shut Down Date," 4/25/2022, https://gamerant.com/bethesda-launcher-gets- 

official-shut-down-date. CBethesda is giving up on the idea of having its own launcher to compete with the likes of Steam 

and Epic Games. While those two can offer gamers hundreds if not thousands of titles to choose from, Bethesda’s own 

games cannot compete with such numbers, leading to the publisher announcing that it would shut down its launcher.") 

Chiou Report, 5/17/2024, § 3.1.1. 

Lesley Chiou, Dep. Tr., 6/18/2024, at 48:8-14, 49:14-50:2. 

Lesley Chiou, Dep. Tr., 6/18/2024, at 48:8-14. 
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(61) Dr. Chiou attempts, without valid evidence, to frame the departure and ultimate return of 

these developers to Steam as "demand substitution by publishers between first-party 

platforms and third-party platforms" and frames publishers’ movements as a direct result of 

the change in Steam’s revenue share tiers.1°~ Instead, evidence outlined in my Opening Report 

suggests that the failure/lack of sufficient success of their own platform ultimately led to 

publishers returning to Steam,1°7 invalidating Dr. Chiou’s assertion that Activision Blizzard, 

Ubisoft, and EA returned to Steam due to the 2018 revenue share change.~°8 First, in 2018, 

Activision took Call of Duty off Steam and exclusively distributed the game through its 

first-party platform, Battle.net "in an effort to attract users to, and grow, Activision’s own 

platform."1°9 However, in 2022, after "Battle.net’s monthly active users ("MAUs’) remained 

106 Chiou Report, 5/17/2024, ¶¶ 89-90. 

Dr. Chiou relies on a PC Garner article to show first-party platform operators’ return to Steam. The article notes that Valve’s 
response to the increased competition from Epic’s entry was limited and that Valve dominates PC gaming: "When Epic 

CEO Tim Sweeney posed the Epic Games Store as a direct challenge to Steam’s 30% revenue cut, for example, Valve hardly 

budged. It did eventually lower its fee, but to 20% rather than Epic’s more generous 12% and only for the biggest 
publishers, which pissed off a lot of indie developers .... It feels premature to say that the era of the Steam dval is over, 

but I do think PC gaming has quietly (and sometimes loudly) endorsed a Steam monopoly." See: 

Chiou Report, 5/17/2024, 11 90, fn. 223. 

Ars Technica, "They Really All Came Crawlin" Back to Steam, Didn’t They?," 12/15/2022, https://www.pcgamer.com/they- 

really-all-came-crawlin-back-to-steam-didnt-they/. 

~ share chan( 

Schwartz Opening Report, 2/8/2024, 11 306. 

Scott Lynch, Dep. Tr., 10/12/2023, at 102:7-18, 96:10-97:12. ("Q. Was one of the 

A. Yes. Yeah. Q. 

A. I don’t know. 

A. I think they did, yeah. Q. Who publishes that? A. If I remember, that was        "Q. Also in 

2018, s~                       Steam is discussing a change to their revenue sharing;             had been 

discussing a change for a long time, but we were also discussin~ in November. Q. What was the c enesis of that 

about it? 

107 

108 

109 

A. Yes, I wou guess. Q. Those are all large developers; right? A. They are, but it was many, many              I mean, 

it was independent developers that, you know, had never shipped their game on Steam too.") 

New York Times, "Fortnite Maker Wants to Sell More Games, and Build a Platform to Do It," 8/13/2020, 
htt ps://www.nytimes.com/2019/08/27/business/steam-epic-games-store.html. 

Schwartz Opening Report, 2/8/2024, at §§ 4.1.3 and 6.2. 

Chiou Report, 5/17/2024, ~I 90. 

FFC v. hficrosoft Corp. andActivision Blizzard, Inc., No. 3:23-cv-02880-JSC, Defendants’ Proposed Post-Trial Findings of Fact 

and Conclusions of Law, at Proposed Findings of Fact 11 216 (N.D. Cal. 2023). 

Schwartz Opening Report, 2/8/2024, 11 82. 
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(62) 

(63) 

relatively fiat during the period when it had exclusive access to digital sales of Call of Duty on 

PC, from 2018 through 2022[,]" Activision reversed course and re-released Call of Duty on 

Steam.11° Activision returned to Steam due to the lack of user engagement with its own 

platform. 

Second, Ubisoft, another platform referenced by Dr. Chiou, left Steam in early 2019 afterValve 

had already implemented its tiered revenue share systemJ~ When Ubisoft returned to Steam 

in 2022, it faced the same tiered commission rates that were in place when it originally left 

SteamJ~2 This behavior is inconsistent with Dr. Chiou’s assertion that Ubisoft returned to 

Steam because of the revenue share change.113 When Ubisoft returned to Steam, it stated that 

they were "constantly evaluating how to bring our games to different audiences wherever they 

are,’’1~4 suggesting that Ubisoft had a reliance on Steam’s user base for success and could not 

compete with their own platform. 

Third, following the launch of its third-party platform Origin, EA began offering exclusive 

content on Origin and pulled some of its biggest titles from SteamJ~s However, consumer 

adoption of Origin was minimal, forcing EA to ultimately return to distributing games on 

110 

111 

112 

113 

114 

115 

FTC v. Microsoft Corp. andActivision Blizzard, Inc., No. 3:23-cv-O2880-JSC, Defendants’ Proposed Post-Trial Findings of Fact 

and Conclusions of Law, at Proposed Findings of Fact 11 216 (N.D. Cal. 2023). 

Eurogamer, "Five Years Later, Call of Duty Returns to Steam with Modern Warfare 2," 6/8/2022, 

https://www.eur~gamer.net/five-years-later-ca~l-~f-duty-returns-t~-steam-with-m~dern-warfare-2. 

Schwartz Opening Report, 2/8/2024, 11 82. 

Schwartz Opening Report, 2/8/2024, 11 82. 

Chiou Report, 5/17/2024, 11 90, fn. 220. 

Valve changed its revenue share in late 2018. See: Schwartz Opening Report, 2/8/2024, 11 44. 

Schwartz Opening Report, 2/8/2024, 1111 44, 82. 

Chiou Report, 5/17/2024, 11 90. 

Chiou Report, 5/17/2024, II 90. 

Ars Technica, "Ubisoft Comes Crawling Back to Steam After Years on Epic Games Store," 11/22/2022, 

https://a rstech nica.co m/gaming/2022/11/Ubisoft-comes-crawling-back-to-steam-after-years-on-epic-games-store/. 

CNET, "EA Launches Origin, Takes Aim at Steam," 6/3/2011, https://www.cnetcom/tech/gaming/eaqaunches-origin-takes- 

aim-at-steam/. 

Games Industry.Biz, "EA Confirms More Platform Exclusives for Origin," 6/15/2011, https://www.gamesindustry.biz/ea- 

confirms-more-platform-exclusives-for-origin. 

Rock Paper Shotgun, "Content Wars: Origin/Steam Scuffle Unfolds," 7/7/2011, 

https://www.rockpapershotgun.com/origin-steam. 

Techspot, "Ubisoft and EA Pair Up, Offer Each Other’s Games Online," 2/22/2013, https://www.techspotcom/news/51731- 

ubisoft-and-ea-pair-up-offer-each-others-games-online.html. 
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(65) 

SteamJ16 EA’s Senior Vice President commented on the return, stating that "we are game 

makers, and our aspiration is to connect as many people as we can to the great games that 

we built[,]" thus "we want to be [on Steam] where the players are."117 Dr. Chiou ignores this 

evidence in her report. 

In each of these three examples, Dr. Chiou fails to present any evidence that the impetus for 

publishers returning to Steam was a direct result of the revenue share change. At most, the 

evidence shows that publishers’ decision to leave Steam in the first place was because of their 

"unrealistic" commission rate.!~8 

The few publishers able to develop a first-party platform (or a third-party platform where they 

sell their own first-party games), which by Dr. Chiou’s opinion, can participate in the "demand 

substitution between first- and third-party platforms[,]" still failed because of the lack of 

meaningful substitutability from both users and publishersJ19 The evidence relating to 

Activision Blizzard and EA demonstrates that lack of user adoption was a significant driver 

behind publishers’ decisions to return to Steam. This contradicts Dr. Chiou’s claim about 

publishers returning to Steam. It also illustrates that the behavioral evidence is that users 

do not view first-party platforms (or a publisher exclusively offering its content on its own 

platform) as a sufficiently viable alternative to a third-party platform. Dr. Chiou’s critique 

does not offer any reasonable economic basis for me to alter my opinion that first-party 

distribution should be excluded from the relevant antitrust market. 

116 

117 

118 

119 

CNET, "EA Returns to Steam with Star Wars Jedi: Fallen Order in November," 10/29/2019, 

https://www.cnet.c~m/tech/gaming/ea-returns-t~-steam-with-star‘wars-jedi-fa~en-~rder-in~n~vember/. 

Kotaku, "EA Returns to Steam with Star Wars Jedi: Fallen Order, 10/29/2019, https://kotaku.com/ea-returns-to-steam-with- 

star-wars-jedi-fallen-order- 1839440326. 

Digital Trends, "EA Origin Has Been Replaced with a New, Faster PC App," 10/7/2022, 

https://www.digitaltrends.com/gaming/ea-origin-replaced-app/. ("Origin was EA’s exclusive PC launcher for its titles first 

launched in 2011. It was intended to compete with other digital PC storefronts such as Steam, though it eventually 

integrated with its competitor to sell their titles on that service. Origin, however, was still required to run EA titles even if 

bought on Steam. Despite accumulating over 50 million registered users, the service was heavily criticized and maligned 

by the PC community due to security flaws and suspicions of spying on players.") 

For comparison, Steam had approximately 1 billion registered Steam accounts by 2020. See: 

Valve, "Joint Business Review," 10/2020 (VALVE_ANT_0052792-2829, at VALVE_ANT_0052816). 

The Verge, "EA Games Are Returning to Steam Along with the EA Access Subscription Service," 10/29/2019, 

htt ps://www.theverge.com/2019/10/29/20937055/ea-games-steam-access-subscription-service-pc-storefront-jedi- 

fallen-order-sales. 

Chiou Report, 5/17/2024, I11 89-92. 

Schwartz Opening Report, 2/8/2024, 11 213. 

Chiou Report, 5/17/2024, I[ 92. 
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(66) Publishers may also consider self-publishing through a website rather than building an 

entirely new platform or a t-n-st-party storefront, which Dr. Chiou claims is "an important 

distribution alternative for the publisher and an important purchase alternative for 

consumers."~a° I disagree. While this option may be more accessible and less costly for 

publishers, this is still not a reasonable substitute for both publishers and users. Publishers 

distributing via this method and switching away from third-party distribution lose access to 

the larger user base offered by a third-party platform,m Users lose the ability to reach multiple 

publishers and a wider variety of games, store their games in one library, and interact with 

their friends, features that users value in a third-party digital PC platform.*~ These 

fundamentally different characteristics make it unreasonable and unlikely that either a 

publisher or consumer would switch from third-party digital platforms to this type of self- 

distribution. 

(67) Dr. Chiou reiterated in her report that "an appropriate analysis of market definition must 

account for demand substitution on both sides of the platform."I~3 As such, beyond the 

publisher substitutability arguments I discuss above, Dr. Chiou further claims that excluding 

first-party distribution "leads to inconsistencies that do not make logical or economic sense, 

since video game users exhibit demand substitution bet~veen first-party and third-party 

120 

121 

122 

123 

Chiou Report, 5/17/2024, II 107. 

Game Gunk Website, Do You Need a Website to Host Your Own Game?, https://game-gunk.comldo-you-need-a-website- 

to-host-your-own-game/ (accessed 2/4/2024). ("If you are hoping to obtain as many sales as possible or create a 

commercial venture with your indie game, you’re better off putting your game on exchanges such as Steam, GOG, or 

Itch.io in order to get the most amount of players to see and play and your game .... [lit is not mandatory or advisable 

just to have your game hosted on your own website. Unless you have lofty expectations to create your own platform such 

as Steam or GOG."; "But for most, do not expect your website to encourage thousands of downloads or sales. Especially 

if you are an independent creator."; "Leave it solely to your [own] website to market and distribute your game - [you] may 

end in a low amount of downloads. Especially if you are a start-up with a new game and a small website. People do not 

like to download games from an unknown source[.]") 

PC Gamer, "Is it Worth Cutting Out Steam to Sell Indie Games Direct?," 3/7/2018, https://www.pcgamer.com/is-it-worth- 

cutting-out-steam-to-sell-indie-games-direct/. ("Selling from a custom website means a developer has to build all the 

infrastructure around the game from the ground up: Rohrer runs multiple servers, sets up automatic game updates and 

created a user review system himself."; "However, for some developers the extra audience that Steam can offer (18 million 

concurrent users and counting) has become a necessity in order to survive. Hecker says that he’s simply not making 

enough money selling SpyParty directly... ’It’s very hard to not go on Steam and make a commercially viable game."; 

"Currently, without much fanfare, the game is selling anywhere between two and 20 copies a day through the website."; 

"Another developer that, like Hecker, is keen on the direct sales model but isn’t ready to rely on it is Adam Saltsman... 

’we talked to a bunch of studios that did their own direct sales setup, but it was pretty intimidating.’") 

Game Developer, "6 Alternatives to Steam for Indie Developers," 4/24/2017, https://www.gamedeveloper.com/business/6- 

alternatives-to-steam-for-indie-developers. ("[Y]ou could sell your game on your own website, although unless you have 

a very big and engaged community, we recommend you not to rely solely on this.") 

"Steam User and ~ User Profile Survey July 2019," 712019 ~ 

Chiou Report, 5117/2024, ¶ 85. 
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(69) 

platforms."124 In doing so, Dr. Chiou then claims that my market definition "makes no 

economic sense" and provides several examples purported to support this claimJ2s In 

providing said examples, Dr. Chiou repeatedly uses the phrase "from a consumer’s point of 

view.’’126 In the context of these specific examples, Dr. Chiou does not consider publisher 

substitution. More broadly, while Dr. Chiou does present arguments regarding demand 

substitution on both sides of the market, these arguments are siloed from each other. 

Dr. Chiou does not consider publisher and user substitutability holistically. As such, the 

examples Dr. Chiou presents in an effort to label my market definition as counter to economic 

reason are misleading. These examples do not provide evidence of substitution between first- 

and third-party platforms simultaneously occurring on both sides of the platform. 

In Section 4.1.3 of my Opening Report, I noted the absence of any evidence that Valve views 

first-party platforms as meaningful competitive threats. In fact, Valve’s collaborative 

relationships and partnerships with first-party platforms demonstrate that Valve does not 

regard first-party platforms as competitors. For example, Valve’s email correspondence with 

and ~ reflects Valve’s attempts to collaborate with such first-party 

platforms, indicating that they are not a competitive threat.1~7 

Dr. Chiou claims that my market definition "is inconsistent with industry realities and how 

industry participants and research firms describe the industry."~8 She continues, stating that 

neither industry participants nor market research firms "recognize first-party gaming as a 

separate market or submarket, and therefore do not delineate between first- and third-party 

revenue in their reported data.’’~9 However, produced documents and data from actual 

industry participants (e.g., publishers and platform owners) demonstrate that publishers 

distinguish first-party platforms and sales from third-party, consistent with my market 

definition. For example, a document produced by ~ illustrates that the third-party 

124 

125 

126 

127 

128 

t29 

Chiou Report, 5/17/2024, 11 96. 

Chiou Report, 5/17/2024, 1111 96-101. 

Chiou Report, 5/17/2024, I[11 99-100. 

Schwartz Opening Report, 2/8/2024, 11 85. 

See, for example: 

ValveI Presentation, 4/16/2021 (VALVE_ANT_1817158-190, at VALVE_ANT_t 817158-170, VALVE_ANT_1817187). 

("Put your next big release on Steam so that you can capitalize on the massive reach and growth of our platform without 

giving up your close relationship with your customers.") 

Chiou Report, 5/17/2024, I[7 102-103. 

Chiou Report, 5/17/2024, ¶ 139. 
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platforms including Steam, Greenman, Uplay, Epic Games Store ("EGS"), Humble, GOG, and 

Gamersgate make up the vast majority of addressable market.130 In addition, data 

produced by and IM record revenue for first- and third-party sales separately, 

suggesting that these publishers view these distribution methods as distinct from one 

another.131 Other produced documents and outside industry reports distinguish third-party 

sales from first-party sales.132 In my opinion, Dr. Chiou has misread the evidence, or ignored 

it. 

(70) The evidence above supports that publishers do not view first-party platforms as substitutes. 

For users, first-party platforms are similarly not substitutable. First-party platforms lack the 

indirect network effects that are inherent in a two-sided platform.133 As I note in my Opening 

Report, such a platform is operated by a single publisher and does not admit third-party 

publishers.134 As such, while the number of users on one side of the platform can increase, 

there can be no such increase on the other side of the platform, ie., the publisher group. This 

lack of publishers and the resulting lack of games on a first-party platform compared to 

third-party platforms supports the notion that users would not readily substitute to a 

first-party platform as a result of a small but significant non-transitory price increase on 

Steam. 

130 IIII"Presentation to the Board of Directors," 

131 

See also: Schwartz Opening Report 2/8/2024, Attachments E-2, X-4, X-5. 

132 See, for example: 

c. 2019 

Valve, Emails Regarding Background and Advice, 8/16/2018-8/20/2018 (VALVE_ANT_0606204-08, at 
VALVE_ANT_0606204). 

Hill-Whittall, Richard (2015), The Indie Game Developer Handbook, Burlington, MA: Taylor & Francis Group, at 111-125. 

133 Dr. Chiou and I agree on the definition of indirect network effects (sometimes referred to as cross-side network effects). 

See: 

Chiou Report; 5/17/2024,1 210. 

However, when asked how a first-party platform has indirect network effects, Dr. Chiou responded that "Mlle indirect 
network effects comes from the availability of titles on the platform. And so the more titles that, for example. a publisher 
has, the more valuable it becomes for consumers: See: 

Lesley Chiou, Dep. Tr., 6/18/2024, at 77:11-19, 79:5-12. 

Dr. Chiou contradicts herself and has an incorrect understanding of indirect network effects as it relates to first-party 
platforms. 

134 Schwartz Opening Report, 2/8/2024,1 67. 
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(71) 

4.3. Console games are not a viable substitute for PC games 

Dr. Chiou criticizes my exclusion of console games from the relevant market.13s However, she 

is ~’not offering an affirmative opinion on whether or not [consoles and PCs are] in the same 

antitrust market."136 As I discussed in Section 4.1.3 of my Opening Report, evidence 

overwhelmingly demonstrates that distribution services for PCs and consoles (including 

handheld consoles), are not substitutes for third-party digital distribution platforms; at most, 

they are complementsJ~7 

(72) Dr. Chiou claims that the evidence supports that ’~Valve reciprocally views console platforms 

as an important source of competition to Steam."1~8 For example, Dr. Chiou cites to testimony 

from Gabe Newell stating that ~’customers have enormous choice in how they -- where they 

purchase their products, whether they buy the game on an Xbox, whether they buy it on 

Steam, whether they buy it on Epic Games Store or whether they buy it directly from software 

developers[.]"~9 Dr. Chiou additionally points to testimony from Mr. Lynch stating that Valve 

’~had conversations with third-party software developers about what would allow us to be a 

135 

136 

137 

138 

139 

Chiou Report, 5/17/2024, § 3.1.2. 

Lesley Chiou, Dep. Tr., 6/18/2024, at 46:23-47:13. 

See, for example: 

Jason Owens, Dep. Tr., 12/5/2023, at 212:3-22. ("Q. What about investing in a porting opportunity? Q. What is that -- 

what do you take that to mean? A. I would take that to mean somebody would, for a share of the profits, help us port the 

game to different formats. Q. Along the lines we were discussing before, to PlayStation VR? A. Yes. Q. And the other 

non-VR consoles? A. If somebody would help fund development, we would share in the profits if they could help get us 

onto, you know, other modes, other means, you know. Q. And you needed money for that? A. Yes, it would require 

basically recreating and almost making a new game.") 

Limpach, Odile (2020), The Publishing Challenge for Independent Video Game Developers[.’] A Practical Guide, Boca Raton, 

FL: Taylor & Francis Group, at 22, 72. ("Each console manufacturer has its own store and audience, with limited crossover. 

As developers, it is definitely more challenging to release on a console than to release on PC. With manufacturers being 

heavily involved in regulating content on these consoles, data availability is also limited."; "The online console stores have 

always had strict approval processes for content. Microsoft and Sony were the first ones to open their stores to indie 

developers and grow their catalog of independent titles. With this generation of consoles, Nintendo has also recognized 

the advantage of working with independent developers to enrich and diversify their offer and, thus, expand their target 

group.") 

John Robb, Dep. Tr., 11/28/2023, at 108:4-19. ("Q. Did Dark Catt have plans to bring out versions of Djinni & Thaco that 

could be played on the PC platform? A. That was 100 percent the plan. Q. What about bringing out versions for other 

hardware platforms, such as -- and I’ll just name some. Nintendo, Sony PlayStation, you know, Xbox. A... That is 

fundamentally a different market. Q. How so? A. Because of the -- there’s three different components: The technology 

behind it; the consumers and the demographics, who utilize that; as well as the development that goes into it.") 

~. 12/2018~ ("Consoles area different market 

[from the PC market], with dedicated game machines whose hardware costs are often partly subsidized by software 

revenue.") 

Chiou Report, 5/17/2024, 11 118. 

Chiou Report, 5/17/2024, ¶ 118, fn. 272. 
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(73) 

(74) 

competitive platform given the wide range of distribution options they had, selling it 

themselves, selling it through retailers, selling it through other digital distribution services or 

selling it through other providers like the Xbox, Nintendo Switch or Sony PlayStation."14° 

However, the mere existence of alternative gaming options does not mean they are substitutes 

for purposes of relevant market definition. 

Dr. Chiou also argues that there is "substantial overlap in titles playable on PCs and 

consoles,"14~ and confirms in her deposition that publishers offering both a console version 

and PC version of their game is "consistent with substitution in which publishers can choose 

different alternatives to distribute their games."~4~ The fact that publishers choose to 

distribute their games on both PCs and consoles suggests that distribution services for PCs 

and consoles are, if anything, complements. I reached this conclusion in my Opening 

Report. 143 

Dr. Chiou misses that the existence of different distribution channels and the fact that some 

publishers and consumers use them are not sufficient for these channels to be considered 

economic substitutes. Even if users and developers multihome, that is not sufficient for those 

distribution channels to be economic substitutes in the same relevant market. The key 

economic question is whether users and developers can feasibly and readily substitute 

between these alternatives in response to a change in price on third-party platforms. 

Dr. Chiou does not answer--indeed, ignores--this question. Instead, she makes a profound 

economic error because she conflates the idea of video games being sold in different channels 

of distribution as evidence of substitutability between those alternatives. She does not apply 

economic principles to evaluate the relevant market that I defined in my Opening Report or 

the issue generally. She merely makes the obvious point that there are a variety of ways in 

which consumers could acquire any video game. Her argument is akin to claiming airplanes 

and bicycles are economic substitutes because they both allow the user to get from Point A to 

Point B. She lacks an economic basis to define a relevant antitrust market or to critique a 

definition of one. 

!40 

141 

142 

143 

Chiou Report, 5/17/2024, ¶ 118, fn. 272. 

Chiou Report, 5/17/2024, ¶ 112. 

Lesley Chiou, Dep. Tr., 6/18/2024, at 41:6-42:9. 

Schwartz Opening Report, 2/8/2024, ¶ 98. 
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(75) 

(76) 

I do consider the correct question. In Section 4.1.3 of my Opening Report, I review testimony 

and Valve’s internal documents that show that Valve does not view consoles as reasonable 

economic substitutes for platforms like Steam.144 

In addition, Dr. Chiou claims in her Opening Report that Valve’s development of the Steam 

Deck and evidence of users playing games on both the Steam Deck and PCs is consistent with 

PC gaming platforms and consoles operating as substitutesJ4s At best, this is a necessary 

condition for the products to be in the same market, but Dr. Chiou offers no evidence--and I 

am not aware of any--to suggest that consumers substitute away from third-party platforms 

and to the Steam Deck or other consoles in response to changes in the terms and conditions 

of sale, including price increases. That is what Dr. Chiou would need to show to support her 

argument, and she falls to do so. Thus, her critique fails. 

(77) 

Physical distribution is not a viable substitute for digital 

distribution 

Physical distribution through brick-and-mortar outlets is not a reasonable economic 

substitute for digital third-party PC game distribution services. There are significant 

differences between digital and physical distribution for both users and developers that make 

them inadequate economic substitutes for antitrust purposes.146 Again, despite her critiques, 

when asked if she has "concluded that retail sales channels should be included in the relevant 

market[,]" Dr. Chiou testified that she "was not asked to evaluate or define the relevant 

antitrust market."~7 Thus, she offers no opinion that physical distribution should be included 

in the relevant market definition. 

144 

145 

146 

147 

Schwartz Opening Report, 2/8/2024, 11 105. 

See, for example: 

Valve, Emails Regarding Promotions, 2/2/2017-2/22/2017 (VALVE_ANT_I 163340-43, at VALVE_ANT_I 163340), available 

at Ricky Uy, Dep. Tr., 10/24/2023, Exhibit 173. (A Valve employee told a developer that PC and console versions of a game 

"aren’t competitive products - they are for entirely different platforms, so no cannibalization as they are not selling PC 

games and we are not selling PS4 games.") 

Valve, Emails Regarding I Meeting, 9/12/2013-9/13/2013 (VALVE_ANT_01648~VALVE_ANT_0164883). 

("[Valve has] spent a ton of time and energy over the past two years trying to convince~that shipping day and 

date on the PC won’t cannibalize their console sales.") 

Chiou Report, 5/17/2024, ¶11 119-124. 

Schwartz Opening Report, 2/8/2024, § 4.1.3. 

Lesley Chiou, Dep. Tr., 6/18/2024, at 54:21-55:14. ("Q. You, based on all the evidence that you’ve reviewed in connection 

with this case, have not concluded that retail sales channels should be included in the relevant antitrust market; correct? 

A. As I said before, I was not asked to evaluate or define the relevant antitrust market. My assignment is to look at Dr. 
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(78) As discussed in my Opening Report, digital distribution is fundamentally different from 

physical distribution from both a user and developer perspective.148 Although the shift from 

physical distribution towards digital distribution is consistent with my conclusion that these 

distribution methods are not substitutable, I do not claim that the decline of physical PC game 

sales alone is the basis for excluding physical distribution from the relevant market, as Dr. 

Chiou suggests.149

(79) Dr. Chiou further cites four studies from 2000 through 2010 that examine the relationship 

between online and offline purchases in the context of sales taxes and concludes from these 

studies that "when offline goods become relatively more expensive (e.g., due to changes in tax 

laws), consumers switch to buying retail goods online instead."'" None of the studies 

specifically examine the video game market.'" These reports are dated, and the results likely 

Schwartz's methodology. Q. So you do not provide an opinion that, in fact, looking at this additional evidence you have 
claimed to provide in your report leads to the conclusion that retail sales channels should be in the relevant antitrust 
market; correct? A. My opinion is that Dr. Schwartz's conclusion is unreliable, based upon his methodology. I was not 
asked to define the relevant antitrust market, but rather, look at his methodology.") 

148 Schwartz Opening Report, 2/8/2024, § 4.1.3. 

See, for example: 

Valve, Emails Re ardin Retail and Steam Mark-U s 10 24 2003 VALVE_ANT_00518S8). ("Our margin on a retail box is 
about This compares to the Steam version at 
Steam ewes pro it not on y rom e e iciencies o on ine istri ution over retail distribution, but also by extracting of 
the publisher and retailer profit margins from the transaction.") 

Scott Lynch, Dep. Tr., 10/12/2023, at 35:18-37:1. 

Valve, "What's Going on in the (Game) World According to Stearn?: c. 2018 (VALVE_ANT_0058980.pptx, at Slide 13). 
(Showing that Stearn had approximately unique products in its "main capsule' in 2018 and that main capsule 

every ay[t] compared to the "[detail days [where Blame success was gated by shelf-generate[d] 
space1.1") 

See Schwartz Opening Report, 2/8/2024, § 4.1.3 for further discussion. 

149 Chiou Report, 5/17/2024, 4 130. 

Lesley Chiou, Dep. Tr., 6/18/2024, at 51:6-13. 

Schwartz Opening Report, 2/8/2024, § 4.1.3. 

150 Chiou Report, 5/17/2024, 11133. 

151 Chiou Report, 5/17/2024, 11133. 

Chiou, Lesley and Erich Muehlegger (2008), "Crossing the Line: Direct Estimation of Cross-Border Cigarette Sales and the 
Effect on Tax Revenues," B.E. Journal of Economic Analysis and Policy 8(1): 1-39. 

Goolsbee, Austan (2000), "In a World Without Borders: The Impact of Taxes on Internet Commerce," Quarterly Journal of 
Economics 115(2): 561-576. 

Goolsbee, Austan, Michael F. Lovenheim, and Joel Slemrod (2010), "Playing with Fire: Cigarettes, Taxes and Competition 
from the Internet," American Economic Journal: Economic Policy 2(1): 131-154. 

Ellison, Glenn and Sara Fisher Ellison (2009), "Tax Sensitivity and Home State Preferences in Internet Purchasing," American 
Economic Journal: Economic Policy, 1(2): 53-71. 
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do not reflect the same cross-price elasticities of demand that we would observe today. 

Additionally, the referenced studies refer to online sales in vague terms; there is no reference 

to platforms,ls~ As such, these results are not relevant to defining the market in this case and 

cannot provide a basis for substitutability between third-party physical and digital PC game 

distribution. 

(8O) Further, Dr. Chiou ignores the time dimension of the relevant market analysis. Digital 

markets are evolving quickly. This introduces dynamic elements to the market definition 

analysis that Dr. Chiou ignores. When markets evolve and a participant is no longer 

competitively meaningful, the relevant market analysis and definition must reflect this 

evolution. If one doesn’t consider the time element, markets could only grow in size and new 

markets would never form. Dr. Chiou ignores this in her analysis. Thus, her analysis is 

flawed and misleading. 

4.5. Dr. Chiou’s market size analysis is overinclusive and unreliable 

(81) 

4.5.1. Dr. Chiou relies on inappropriate data for her market size analysis and 

market share critiques 

Despite testifying that she is not offering any affirmative opinion about the boundaries of a 

relevant market, Dr. Chiou claims to calculate a market size and criticizes my calculation of 

152 Chiou Report, 5/17/2024, ¶ 133. 

Chiou, Lesley and Erich Muehlegger (2008), "Crossing the Line: Direct Estimation of Cross-Border Cigarette Sales and the 

Effect on Tax Revenues," B.K Journal of Economic Analysis and Policy 8(1): 1-39, at 2. ("We are able to separately identify 

the effect of price and income on an individual’s propensity to cross the border from their effects on an individual’s quantity 

of consumption. In our discrete choice model, each individual chooses among several alternatives; they can purchase 

cigarettes within their home state, online, or at any neighboring state.") 

Goolsbee, Austan (2000), "In a World Without Borders: The Impact of Taxes on Internet Commerce," Quarterly Journal of 

Economics 115(2): 561-576, at 561. ("This paper uses new data on the purchase decisions of approximately 25,000 online 

users to examine the effect of local sales taxes on Internet commerce. The results suggest that, controlling for observable 

characteristics, people living in high sales taxes locations are significantly more likely to buy online.") 

Goolsbee, Austan, Michael F. Lovenheim, and Joel Slemrod (2010), "Playing with Fire: Cigarettes, Taxes and Competition 

from the Internet," American Economic Journal: Economic Policy 2(1): 131-154, at 132. ("In this paper, we make use of 

survey data on Internet use by state and across time, as well as state data on taxable cigarette sales, to investigate how 

the growth of the Internet has affected the tax rate elasticity of taxable cigarette sales. The results suggest the rise of 

online shopping has dramatically increased the sensitivity of in-state taxed purchases to state tax rates.") 

Ellison, Glenn and Sara Fisher Ellison (2009), "Tax Sensitivity and Home State Preferences in Internet Purchasing," American 

Economic Journal: Economic Policy, 1 (2): 53-71, at 53-54. ("In this paper, we investigate aspects of consumer behavior that 

will have a substantial impact on the future of Internet and traditional retail. We focus on two main issues. First, we 

examine the extent to which the success of e-retail is due to the de facto tax-free status of most e-retail purchases in the 

United States. This bears on the relative efficiency of e-retail, and is important to understanding what may happen if states 

are able to tax online sales.") 
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(82) 

(83) 

market shares, claiming Valve’s share is overstated,ls3 However, Dr. Chiou cannot calculate 

the size of a relevant market when she has not defined the bounds of the relevant antitrust 

market to be measured. As such, Dr. Chiou’s calculation of market share is inappropriate 

and her critique that I overstate Valve’s share of the relevant market as I have defined it is 

misguided. 

Dr. Chiou relies on publicly available data from Newzoo to estimate the size of her undefined 

marketJs4 These data do not, and indeed, are not intended to, reflect any relevant antitrust 

market, and certainly not a relevant antitrust market that considers the context, relevant 

facts, and confidential information of this case. These data do not consider the sufficiency of 

substitutability on either side of a platform to determine what to include or exclude; instead, 

these data represent a compilation of sales across a variety of distribution channels. 

Further, the Newzoo data is overinclusive of the relevant market as I have defined. The Newzoo 

data include~, which should not be included in any market size or share 

calculations for the relevant market in this caseJss Dr. Chiou also notes that the Newzoo data 

includes ~s6 This is inappropriate, as those are 

not included in the relevant antitrust market,ls7 Dr. Chiou offers no critique of my analysis 

that excludes these distribution channels from the relevant market or offer any affirmative 

opinion about the breadth of the relevant market. Newzoo’s inclusion of~ 

~ in its data and Dr. Chiou’s reliance on that data are disconnected from the 

relevant market analysis, and her estimates of market sizes are misleading and unreliable for 

purposes of this caseJs8 

153 

154 

155 

156 

157 

158 

Lesley Chiou, Dep. Tr., 6/18/2024, at 46:23-48:14, 49:14-50:2, 53:17-54:1, 54:21-55:3. 

Chiou Report, 5/17/2024, at § 3.2. 

Chiou Report, 5/17/2024, at ¶ 138. 

Chiou Report, 5/17/2024, at ~I 139. 

Schwartz Opening Report, 2/8/2024, § 4.1.3. 

See Chiou Report, 5/17/2024, at Exhibit 4. 

Schwartz Opening Report, 2/8/2024, § 4.1.3. 

I note that Dr. Chiou states that "Ill exclude revenues from~~ or~, my results do not 

change materially. See Workpaper 1S." See: 

Chiou Report, 5/17/2024, at fn. 304. 

The Newzoo data are , so 

one cannot filter out these irrelevant sales. As such, for purposes of market size or share, estimates for the relevant market 

based on the Newzoo data are necessarily incorrect. See: 

Chiou Report, 5/17/2024, at Exhibit 1, tab ’data tot mkt.’ 
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(84) 

(85) 

(86) 

4.5.2. Dr. Chiou ignores evidence produced in this case that supports that 
Steam has a high market share and includes evidence that is irrelevant 

Dr. Chiou criticizes my use of internal documents and financials produced in this case to 

calculate market size and market share for Valve, arguing that I use "a variety of different, 

and potentially noncomparable or unreliable, data sources to estimate [my] proposed market 

shares."159 However, using these data is specific to the facts of the case. These data reflect 

actual sales and/or internal company estimates of sales used in the ordinary course of 

business to mal~e key business decisions. My market size and share calculation represents 

the relevant antitrust market in this case, unlike Dr. Chiou’s calculation, and is based on the 

most readily identifiable and most granular data made available for the purposes of this 

litigation. 

To be meaningful, third-party data used in a market size/share analysis need to comport with 

the internal, ordinary-course-of-business data and documents that describe the relative 

positioning of the competitors in the market. Dr. Chiou’s market share estimates do not meet 

that basic standard. Produced documents illustrate (and thus support my calculation oi~ 

Valve’s high and sustained market share in the relevant market.16° 

Dr. Chiou also presents documents with market share estimates for an incorrect relevant 

market and thus should be ignored.~61 Her chosen sources are irrelevant, flawed comparisons 

to the market shares I present in my Opening Report for the relevant market. For example, 

Dr. Chiou cites a 2022 report that Microsoft provided to the government of Brazil in connection 

159 

160 

Chiou Report, 5/17/2024, at ¶ 147. 

Schwartz Opening Report, 2/8/2024, § 4.2.3. 

In her report, Dr. Chiou only addresses thI presentation estimates 
revenue estimates contradict the revenues reported 

Chiou Report, 5/17/2024, 11 147. 

Lesley_Chiou, Dep. Tr., 6/18/2024, at 59:13-22. 

See: 

that it is ’°unreliable" solely because "its 
. See: 

161 

Chiou Report, 5/17/2024, fn. 315. 

Schwartz Opening Report, 2/8/2024, Attachment E-6. 

~ Presentation to the Board of Directors,"~ 

CD Projekt, Consolidated Financial Statement, 2019, at 26, 31. 

Chiou Report, 5/17/2024, 11 141. 
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with the merger review relating to Microsoft’s acquisition of Activision Blizzard.162 The 

Microsoft report claims that Valve has a 10-20% market share across global PC and console 

digital distribution platforms and a 20-30% market share in global digital distribution of PC 

games.163 This Microsoft report is assessing share in a different market, one that does not 

reflect the relevant antitrust market in this case and is inconsistent with produced evidence 

in this matter. 

(87) 

(88) 

4.6. Dr. Chiou improperly claims that regional platforms are 

incorrectly excluded from the relevant market 

Dr. Chiou claims that I "improperly exclude[d] some third-party platforms, such as Tencent, 

which operates the third-party platform WeGame."1~4 Since Dr. Chiou does not actually define 

a market, her criticism rings hollowJ~s That said, her argument that it is improper to exclude 

WeGame from the relevant market is misguided. Such regional platforms are not a sufficient 

substitute for users or developers. 

Developers value access to the large and diverse user base provided by a global third-party 

platform like Steam, and thus would not consider distribution on WeGame to be a viable 

substitute to a platform such as Steam because it would be unable to reach a worldwide 

audienceJ~ Valve and other global third-party platform operators offer a large, global user 

162 

163 

164 

165 

t66 

Chiou Report, 5/17/2024, ¶ 141. 

Chiou Report, 5/17/2024, ¶ 141. 

Conselho Administrativo De Defesa Econ6mica, Email from Matheus Nasaret with the Tauil Chequer Report (Document 

1079485), c. 2022, at PDF 13-15, available at: 

https://sei.cade.gov.br/sei/modulos/pesquisa/md_pesq_processo_exibir.php?l MQnTN kPCLsX_bghfgNtnzTLgP9Ehbk5UO 

JvmzyesnbE-Rf6Pd6hBcedDS_xdwMQM K6_PgwPd2GFLIjHOOLyFX6gl2sGKAL6BCsl NvfGDcTA25PStaVelgicwmSiRue6. 

(See Table 8 and Table 9.) 

Chiou Report, 5/17/2024, 11 145. 

Lesley Chiou, Dep. Tr., 6/18/2024, at 47:23-48:14, 49:14-50:2, 53:17-54:1, 54:21-55:3. 

I understand that Tencent launched WeGame X, an international version of WeGame, in 2019. The WeGame X homepage 

(https://www.wegamex.com.hk/) does not currently load, and the latest archived version of the webpage is from April 

2021. I have not seen any public information regarding if, and to what extent, WeGame X is still operational. See; 

Game World Observer, "WeGame X Is Out Globally: Tencent Launches the International Version of its Chinese Storefront," 

8/4/2019, https://gameworldobserver.com/2019/04/08/tencent-launches-wegame-x-globally. 

South China Morning Post, "Tencent Quietly Launches Its WeGame Store Outside China," 4/3/2019, www.scmp.com 

/abacus/tech/artic~e/3~29259/tencent-quiet~y-~aunches-its-wegame-st~re-~utside~china~ 

I nternet Archive, WeGame X Home Page, https://web.archive.org/web/20210401000000*/https://www.wegamex.com.hk/ 

(accessed 6/10/2024). 
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base and its benefits to developers.167 For example, an Epic webpage includes EGS’s "global 

audience of over 230M+ users" as a reason to distribute on EGS.168 As another example, in a 

list of points to highlight to indie developers, a Valve employee includes the importance of 

Steam’s diverse user base: "IT]he ever increasing global reach of Steam means you might find 

an audience you’d never thought of specifically catering to[.]’’189 The size and reach of a user 

base is an important consideration for developers making distribution choices and suggests 

that developers would not consider distribution on a global platform and WeGame to be 

substitutable. Similarly, global users would not see WeGame as a substitute for a global 

platform, since WeGame offers a more limited game library, limited languages, and limited 

payment methods that may prevent global users from accessing and utilizing the platform in 

the same manner as a global platform. 170 As such, WeGame (and any other region-specific 

platforms) are correctly excluded from my relevant market. 

167 

168 

169 

170 

Further, it appears that WeGame X was intended to bring games developed by Chinese developers to international users, 

making it an unfeasible distribution option for a non-Chinese developer. See: 

South China Morning Post, "Tencent Quietly Launches Its WeGame Store Outside China," 4/3/2019, www.scmp.com 

/abacus/tech/artic~e/3~29259/tencent~quiet~y~~aunches-its~wegame~st~re~~utside~china. ("Al! 17 games on WeGame X 

are from Chinese companies, with indie games accounting for more than half. The rest of the collection comprises of titles 

developed by Tencent’s own Next Studios and two wuxia RPGs that come with no English translation .... ’WeGame X is a 

product WeGame is testing to serve its global users,’ a Tencent representative told Abacus. ’We hope with the maturation 

of this product, we can bring more Chinese games overseas to cater to multiple gamer demographics.’") 

For additional examples, see: 

Steamworks Website, Home Page, https://partner.steamgames.com/(accessed 10/26/2023). ("Reach a Global Audience[:] 

With over 132 million monthly active users across 249 countries, Steam gives you access to a worldwide community of 

players--and it’s growing all the time.") 

Valve, "GDC 2020 - Competitor Analysis," c. 2020, (VALVE_ANT_0019400-02, at VALVE_ANT_0019401), available at Scott 

Lynch, Dep. Tr., 10/13/2023, Exhibit 156. ("Success can happen for anyone on Steam, from Triple-A to the tiniest Indie[.] 

The global reach of Steam is huge and still growing, for all tastes[.] Developers from everywhere and anywhere [distribute 

games on Steam.]") 

Epic Games Website, Epic Games Store Offers App, Software and Game Distribution, https://store.epicgames.com/en- 

US/distribution (accessed 10/30/2023). ("Reach a Global Audience[:] Direct distribution to over 230 million Epic users 

across 187 countries with 16 languages su pported."; "Why should I distribute my game on the Epic Games Store? The Epic 

Games Store has a global audience of over 230M+ users[.]") 

Valve, Emails Regarding Concepts for Indie Talks, 2/25/2020-3/10/2020 (VALVE_ANT_0813962-65, at 

VALVE_ANT_0813964). 

Niko Partners, "Tencent Games Strategy 2019," 2019, at 10, available at: https://nikopartners.com/wp- 

content/uploads/2019/06/Tencent-Games-Strategy-2019.pdf. ("The platform has more than 200 titles to choose from, 

but this pales in comparison to the more than 5,500 games on Steam that have been localized into Chinese.") 

Game Developer, "How Premium PC Games Continue To Rise, Surprise in China," 5/28/2018, 

https://www.gamedeve~~per.c~m/business/h~w-premium-pc-games-c~ntinue-t~-rise-surprise-in-china. ("Tencent now 

operates two digital PC storefronts: WeGame (which currently hosts about t 50 PC games, half of which are premium), and 

casual game portal QQ Game. These platforms accept Alipay and WeChat Pay as par~ of China’s trillion dollar mobile 

payment industry, making it easy for Chinese gamers to make purchases.") 
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WeGame       Developer       Website,       WeGame       General       FAQ       For       Developers, 

https://developer.wegame.com/developer/static/faq_en.html (accessed 6/7/2024). ("Only two languages are supported 

at the moment, English and Chinese.") 

In comparison, Steam supports "as many languages, currencies and payment methods as possible" and has "full official 

support for 29 languages across many platform features." See: 

Steamworks Website, Localization and Languages, https://partner.steamgames.com/doc/store/Iocalization (accessed 

7/9/2024). 
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Empirical and Yardstick Approaches Support Class- 

Wide Harm 

(89) 

5.1. Empirical approach 

One of the three approaches I adopt to show class-wide impact is my empirical approach.17~ 

Looking at empirical evidence from the PC gaming market, I examine the impact of limited 

(and ultimately transitory) outbreaks of competition.172 I focus specifically on EGS’s entry and 

Valve’s responseJ73 This approach is a "natural experiment." One way a natural experiment 

can occur is when we can observe two time periods, one with specific conduct and one without, 

to determine the causal effect of that conductJ74 Such natural experiment analyses are 

recognized in the economic literature and often used by economistsJ7s Indeed, Dr. Langer 

testified that she worked under a respected economist who used a natural experimentJ76 

171 

172 

173 

174 

175 

176 

Schwartz Report, 2/8/2024, § 7.4. 

Schwartz Report, 2/8/2024, § 7.4. 

Schwartz Report, 2/8/2024, § 7.4. 

Schwartz Report, 2/8/2024, § 7.4. 

ThoughtCo, "What Are Natural Experiments and How Do Economists Use Them?," 4/10/2019, 

https://www.thoughtco.com/natural-experiments-in-economics-1146134. CA natural experiment is an empirical or 

observational study in which the control and experimental variables of interest are not artificially manipulated by 

researchers but instead are allowed to be influenced by nature or factors outside of the researchers’ control. Unlike 

traditional randomized experiments, natural experiments are not controlled by researchers but rather observed and 

analyzed."; "In the social sciences, particularly economics, the expensive nature and limitations of traditionally controlled 

experiments involving human subjects has long been recognized as a limitation for the development and progress of the 

field. As such, natural experiments provide a rare testing ground for economists and their colleagues. Natural experiments 

are used when such controlled experimentation would be too difficult, expensive, or unethical as is the case with many 

human experiments.") 

The Royal Swedish Academy of Sciences, "Natural Experiments Help Answer Important Questions," 2021, at 1, available at: 

https://www.n~be~prize.~rg/up~~ads/2~21/1~/p~pu~ar-ec~n~micsciencesprize2~21-3.pdf. ("One way of establishing 

causality is to use randomised experiments, where researchers allocate individuals to treatment groups by a random draw. 

This method is used to investigate the efficacy of new medicines, among other things, but is not suitable for investigating 

many societal issues - for example, we cannot have a randomised experiment determining who gets to attend 

upper-secondary school and who does not. Despite these challenges, the Laureates have demonstrated that many of 

society’s big questions can be answered. Their solution is to use natural experiments - situations arising in real life that 

resemble randomised experiments. These natural experiments may be due to natural random variations, institutional rules 

or policy changes.") 

The Royal Swedish Academy of Sciences, "Answering Causal Questions Using Observational Data," 10/11/2021, at 1, 

available at: https://www.n~be~prize.~rg/up~ads/2~21/1~/advanced-ec~n~micsciencespdze2~21.pdf. ("David Card 

began to analyze a number of core questions in labor economics using ’natural experiments’, i.e., a study design in which 

the units of analysis are exposed to as good as random variation caused by nature, institutions, or policy changes.") 

Schwartz Report, 2/8/2024, § 7.4. 

Ashley Langer, Dep. Tr., 6/21/2024, at 203:18-204:9. 
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Using my natural experiment, I observe that Valve responded to EGS’s entry by launching its 

tiered commission rate systemJ77 As I discuss in my Opening Report, in the real world, Valve 

responded to the threat of EGS’s entry by changing its commission rate structure(albeit to 

levels that were still supracompetitive).178 In the but-for world, where there was no PMFN, 

Steam would have likely faced a more expansive competitive threat and likely much earlier 

than Epic’s entrance.179 Steam would have faced multiple credible competitors, pushing Valve 

to lower its commissions furtherJ8° Thus, in the but-for world, Steam’s advertised commission 

rate would be lower than the lowest tier rate of 20% that Steam adopted for high-revenue 

games, and Epic’s 12% commission rate represents an effective floor that would still allow for 

Steam and other platforms to operate profitablyJa 

The lower commission rate resulting from this limited response to competition in the real 

world already has benefited publishers. Indeed, Dr. Chiou agrees that the commission rate 

change from EGS’s entry benefited all publishersP82 

� . . I would say by introducing revenue shares through this additional revenue 

sharing that’s done for the highest-selling games, that yes, this benefits 

publishers, all publishers directly or indirectly, and this also benefits users 

through indirect network effects .... by having this revenue share, additional 

revenue share, that it benefits users and publishers both directly and 

indirectly. 

By structuring its new revenue shares to benefit firms who publish the highest 

selling games, Steam benefits all users of its platform[.] 
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182 

Schwartz Report, 2/8/2024, § 7.4. 

Schwartz Report, 2/8/2024, § 7.4. 

See, for example: 

Valve, Emails Regarding New Revenue Share Communication, 11/26/2018-12/I/2018 (VALVE_ANT_0415674-684, at 

VALVE_ANT_0415674, VALVE_ANT_0415679-680, VALVE_ANT_041 $684). 

Steam, "New Revenue Share Tiers and Other Updates to the Steam Distribution Agreement," 11/30/2018, 

https://steamcommunity.com/groups/steamworks/annou ncements/detail/1697191267930157838. 

Schwartz Report, 2/8/2024, § 7.4. 

Schwartz Report, 2/8/2024, § 7.4. 

Schwartz Report, 2/8/2024, § 7.4. 

Lesley Chiou, Dep. Tr., 6/18/2024, at 161:22-162:15. (Emphasis added.) 

Chiou Report, 5/17/2024, ~I 364. 
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(94) 

(95) 

Thus, Dr. Chiou admits that all publishers would benefit from a reduction in Valve’s 

commission rate. This supports the conclusion that there is class-wide impact of Valve’s 

anticompetitive behavior. 

Dr. Chiou incorrectly argues that Valve’s reaction to the outbreak in competition is actually 

evidence of Valve facing sustained competition in the market: "Valve has faced and continues 

to face competition from a variety of firms in the industry."183 As evidence, Dr. Chiou points 

to publishers allegedly exerting competitive pressures on Valve by leaving the Steam platform 

to create their own platforms or join other third-party platforms, which ultimately resulted in 

the tiered commission rate change,m4 Dr. Chiou claims that this change "represented a 

significant response to competition[.]"ms 

Dr. Chiou’s opinions have no economic basis. Dr. Chiou’s suggestion that EGS’s entry 

represented anything more than a limited outbreak of competition is unsupported and 

incorrect. While EGS, for example, has tried to compete with Steam, it has been largely 

unsuccessful,m6 Valve’s dominant base of users, developers, and publishers has forced Epic 

to focus on growth as opposed to profitabilitymT--while accomplishing neither to a meaningful 

degree. As discussed in Section 6.2 of my Opening Report, Epic has been unprofitable and 

has failed to command a meaningful share of the relevant market. Epic itself estimates Valve 

has a ~ market share,m8 Thus, EGS does not represent robust competition in the market; 

it represents a nibble at Valve’s sheer dominance from a well-funded entrant that continues 

to operate EGS at a loss. 

Further, many of the publishers who originally left Steam had no choice but to return to Steam 

because their other options were not competitively viable (as a result of the price and content 

parity requirements of the PMFN Policy).m9 These departures did not result in competitively 
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Chiou Report, 5/17/2024, !1 363. 

Chiou Report, 5/17/2024, T[ 363. 

Chiou Report, 5/17/2024, ¶ 365. 

Schwartz Report, 2/8/2024, §§ 6.2, 7.4. 

Schwartz Report, 2/8/2024, § 7.4. 

WCCF Tech, "Epic Games Store Still Isn’t Profitable Despite Promises It Would Be By 2023," 11/7/2023, 

https://wccftech.com/epic-games-store-not-profitable-2023/. ("Yesterday, Epic Games Store boss Steve Allison took the 

stand, and admitted the storefront still wasn’t turning a profit. At this point, Allison says the main aim is still to grow the 

store’s userbase, rather than turn big profits (or any profits at all).") 

~ (EPIC_VALVE_0000364-389, at EPIC_VALVE_0000368). Epic 

Schwartz Report, 2/8/2024, § 6.2. 
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meaningful alternatives to Steam and did not affect Valve’s PMFN Policy or the enforcement 

thereof. The evidence Dr. Chiou relies on does not support the notion that Valve’s commission 

rate change was a response to sustained competition in the market. See discussion in Section 

4.2. 

I have provided evidence both above and in my Opening Report--and Dr. Chiou has not 

provided any evidence on the contrary--that the impetus for publishers’ return to Steam was 

a failure of their own platform or the inability to compete successfully on another third-party 

platform. In a world without the PMFN Policy, the publishers who left Steam would likely 

have done so earlier and competed more successfully on alternate platforms. This would have 

exerted meaningful competitive pressure on Valve, leading to competitive (i.e., lower) 

commission rates, benefitting all publishers (which Dr. Chiou recognizes)J9° 

Dr. Chiou offers another argument that "Valve’s introduction of tiered revenue shares... 

affected publishers differently--not class-wide--" and my approach "cannot be used to show 

class-wide antitrust impact with class-wide evidence."191 It appears that Dr. Chiou is operating 

under an assumption that harm or "impact" to each publisher must be the same in order to 

show class-wide impact. I understand this is not the legal standard and, more importantly 

from my perspective, it makes no sense as an economic matter. Valve’s other economic expert, 

Dr. Langer, agreed that impact is a "binary yes-or-no", while damages relate to the magnitude 

of harm.1~2 To answer the question of class-wide impact, what matters is whether every class 

member is better off--to some degree--after removing the alleged conduct. Whether damages 

amounts are the same is a different issue; that the impact of Valve’s behavior can be assessed 

with common evidence is not challenged by Dr. Chiou’s evidence. In fact, Dr. Chiou reaches 
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Chiou Report, 5/17/2024, ¶ 364. 

Chiou Report, 5/17/2024, ¶I1 365, 367. 

Ashley Langer, Dep. Tr., 6/21/2024, at 64:1-65:5. ("Q. Yeah, and I assure you, Professor Langer, I’m not trying to go for a 

legal gotcha here. But are -- are you aware that -- as you use the terms in paragraph 14, are you aware that class-wide 

harm and class-wide damages are two distinct concepts? A. Yes, I am using class-wide damages and class-wide harm in 

this paragraph as two distinct concepts. Q. Okay. And what is your understanding of the distinction? A. Damages -- Dr. 

Schwartz is putting forward a damages model that is trying to calculate a number that’s trying to get at the actual damages 

that each class member allegedly suffered from the challenged conduct. Harm is just, Were they harmed? It’s not the 

same -- you know, damages is going after a specific number. Q. Okay. Would you agree that damages is a number 

whereas harm is a binary yes-or-no? A. That sounds approximately correct, yes. Q. Okay. So that’s -- your understanding 

of class-wide harm, as you use the term, is a binary yes-or-no; is that fair? A. Yes. I would say when I’m using harm, I’m -- 

well, and Schwartz is using harm to be clear, so I’m replicating some of that language here. It’s were people harmed, were 

class members, firms, in this case, but were class members harmed.") 
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the same conclusion about class-wide impact when she offers the opinion that the tiered 

commission structure Valve imposed benefited all publishers on the platform.193 

Dr. Chiou claims that my opinion that in the but-for world, Valve’s commission rate would 

have changed for all publishers, is flawed because this is not in line with "Valve’s response to 

competition in the actual world."194 Dr. Chiou asks and answers the wrong question. How 

Valve responded to competition in the actual world in which it had substantial monopoly 

power and was able to maintain its PMFN in the face of the so-called competition outlined by 

Dr. Chiou is not relevant. Rather, the question is how Valve would have behaved in a world 

in which the PMFN did not exist and it did not have monopoly power sustained by the 

PMFN/faced meaningful competition on the merits from competing platforms. Dr. Chiou 

ignores this questionJ9s 

(99) 

(100) 

5.2. Yardstick approach 

I also presented my yardstick approach in my Opening Report to compare Valve’s commission 

rate on Steam to platforms in other comparable marketplacesJ96 I explained that a yardstick 

approach is a standard economic method for comparing one business/market to another 

business/market that is similar in important respects, often as a tool for understanding how 

a business may have performed "but for" certain actions or eventsJ97 Dr. Langer agrees that 

the yardstick approach is a ::known and accepted" methodology.~98 I determined that using 

this approach is a reasonable and reliable method of assessing class-wide impact in this case. 

I examined many potential benchmark industries and determined multiple comparable 

benchmarks based on a variety of measures, specifically online retail marketplaces and online 

193 
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Lesley Chiou, Dep. Tr., 6/18/2024, at 161:7-162:15. 

Chiou Report, 5/17/2024, I 366. 

Dr. Chiou also offers no evidence to challenge the conclusion that competitors would have built up network effects that 

would make competing third-party platforms more attractive to smaller publishers, thus requiring Steam to compete for 

those publishers on price. Dr. Chiou does not dispute this claim. 

Schwartz Report, 2/8/2024, § 7.3. 

Blair, Roger D. and Amanda Kay Esquibet (1994), "Yardstick Damages in Lost Profit Cases: An Econometric Approach," 

Denver University Law Review 72(1 ): 113-136, at 113-114. 

Evans, Elizabeth A., Phil J. Innes, and Daniel G. Lentz (2017), "Damages Theories and Causation Issues," in Roman L Weil, 

et al., eds., Litigation Services Handbook: The Role of the Financial Expert, Hoboken, N J: John Wiley & Sons, Inc., at 23. 

Ashley Langer, Dep. Tr., 6/21/2024, at 170:21-171:9. 
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vacation home rentals.199 Comparing prices between Steam and these comparable 

benchmarks allowed me to consider the range of prices Valve likely would have charged to 

developers on Steam but for Valve’s alleged anticompetitive conduct.2°° Commission rates in 

retail e-commerce and vacation home rental marketplaces generally fall within the 15% to 

20% range.2°1 This implies that the but-for commission rate in the relevant market would 

likely (conservatively) fall somewhere between 15% and 20%, well below Valve’s 30% 

commission rate and the effective rate from its tiered commission system.2°2 Thus, all or 

virtually all putative class members were impacted by Valve’s supracompetitive commission 

rate. 

Dr. Langer argues that the benchmarks I identified in my Opening Report are not comparable 

because ’~the services provided by [my] benchmark firms end when a transaction is 

complete[,]" but Steam ’~provides ongoing services to its consumers after the purchase 

transaction[.]"~°3 I disagree with Dr. Langer. As explained in my Opening Report, and as 

further noted by Dr. Langer, ’~[a] yardstick approach or analysis %ypically compares the 

plaintiff’s business to another business that is substantially similar[.]’’2°4 To do this, courts 

have sought comparability based on the "number of customers, purchase volume, product 

characteristics, competition, role of technology, capitalization, barriers to entry, and 

established history."~°9 As such, I considered a variety of criteria with which to compare the 

third-party digital PC game distribution market, including, but not limited to, industry timing 

{i.e., when firms first entered the marketplace), platform structure, geography, monetization 

structure, product characteristics, and other platform characteristics, such as potential 

network effects.~°6 Dr. Langer does not dispute the comparisons I draw in terms of these 

factors. A benchmark also need not be identical to the market at-hand. For these reasons, 
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Schwartz Report, 2/8/2024, § 7.3. 

Schwartz Report, 2/8/2024, § 7.3. 

Schwartz Report, 2/8/2024, § 7.3. 

Schwartz Report, 2/8/2024, § 7.3. 

Langer Report, 5/17/2024, ¶ 210. 

Langer Report, 5/17/2024, ¶ 207. (Emphasis added.) 

See also: Ashley Langer, Dep. Tr., 6/21/2024, at 170:21-171:9. 

Ray, Amy W. and Christopher D. Wall (2017), "Antitrust," in Roman L Weil, et al., eds., Litigation Services Handbook: The 

Role of the Financial Expert, Hoboken, N J: John Wiley & Sons, Inc., at 19. 

See also: 

Schwartz Report, 2/8/2024, ¶ 282. 

Schwartz Report, 2/8/2024, 11 284. 
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as identified in my Opening Report, I determined that these industries were reasonably and 

sufficiently comparable.2°7 

Regardless, Dr. Langer testified that she is "not providing an affirmative statement about there 

not being an appropriate benchmark or there being an appropriate benchmark."2°8 As such, 

Dr. Langer does not (and cannot) offer an opinion about whether the benchmarks I analyzed 

in my Opening Report are substantially similar. While Dr. Langer attempts to find differences 

between the benchmarks I outlined and the relevant market at-issue in this case,2°9 she 

ultimately does not come to an affirmative conclusion that these are not appropriate 

benchmarks or if there are other, better benchmarks that are more similar. 

Putting aside this fundamental issue with Dr. Langer’s analysis, I disagree with Dr. Langer’s 

reasoning that the benchmarks I rely on may not be inappropriate. Dr. Langer misconstrues 

my testimony regarding how "services provided by [my] benchmark firms end when a 

transaction is complete" but not for Steam.2~° In deposition, I stated that a transaction on a 

retail goods platform or a home rental platform ends when they charge you.~1~ Dr. Langer 

then elaborates, stating that this differs from Steam, as "Steam provides ongoing services to 

consumers after the purchase transaction."2~2 However, as I further testified, "Steam provides 

a platform through which the gamers who purchase the game are able to play it. That’s the 

role that Steam plays. But those services are not transaction-dependent."213 So while the 

transaction ends, the services do not.214 Dr. Langer misses that point. 
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Schwartz Report, 2/8/2024, ¶ 296. 

Ashley Langer, Dep. Tr., 6/21/2024, at 171:19-172:2. 

Langer Report, 5/17/2024, I[I[ 208, 210. 

Steve Schwartz, Dep. Tr., 4/18/2024, at 244:19-245:12. ("Q Now, are there differences in post-sale duties between Steam 

and a retail goods seller like Amazon or a home rental site like Airbnb and VRBO? A. I’m not sure what you have in mind. 

Q. Well, let me tell you. So if I buy something on Amazon, they deliver it to my door, and unless I need to send it back for 

a refund, t’m pretty much done with that transaction, correct, from Amazon’s perspective? A. Assuming that there’s no 

problem or nothing that would require intervention by Amazon, they charge you correctly, I would agree, the transaction 

is complete.") 

Langer Report, 5/17/2024, 11 210. 

Steve Schwartz, Dep. Tr., 4/18/2024, at 244:19-245:12. 

Langer Report, 5/17/2024, 11 210. 

Steve Schwartz, Dep. Tr., 4/18/2024, at 248:6-18. 

The platform’s ability to offer continued services and transactions after an initial transaction is not unique to third-party 

digital PC platforms, nor to Steam specifically, and instead also applies to both online retail marketplaces and online 

vacation rentals. For example, Amazon offers ongoing services to its customers. A user (who has already completed a 
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Further, Dr. Langer considers the post-initial transaction market by looking only from the 

consumers’ point of view. 21s Dr. Langer provides no analysis or commentary on similarities 

between publishers on Steam and sellers on these other platforms. I show in my Opening 

Report that the agency pricing model (whereby sellers will set the retail price and the platform 

will set commissions or take rates on each sale) used in the relevant market at issue, is the 

same or similar in each of my benchmarks.216 

Even though Dr. Langer admits that she does not perform an affirmative analysis on 

potentially more comparable benchmarks,2~ Dr. Langer argues that I improperly exclude 

console platforms, which Dr. Langer states is a "more direct benchmark[.]’’~8 It is impossible 

for Dr. Langer to make this claim, considering that she did not perform an affirmative relevant 

market analysis or any analysis to assess the relevant similarities and differences. She has 

no basis for her opinion. Dr. Langer testified that she is not "offering the affirmative opinion 

that console platforms are substantially similar to the Steam platform"~9 and that she did not 

analyze whether or not console platforms meet her criteria for comparability.~2° Dr. Langer 

further adds that she is "not saying that [console] is a good benchmark[.]"~ As such, 

Dr. Langer’s argument that consoles are a "more direct benchmark"2~2 is speculative and 

misleading. 
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transaction) has the ability to leave seller feedback, contact a third-party seller, and leave comments, reviews, and feedback, 

as well as offering other services such as "Installation, Assembly, and Haul-Away Services[.]" See: 

Amazon Website, Leave Third-Party Seller Feedback, 

https://www.amazon.com/gp/help/customer/display.html?nodeld =GS346HRPNJFYRA49 (accessed 6/15/2024). 

Amazon Website, Installation, Assembly, and Haul-Away Services, 

https://www.amazon.com/gp/help/customer/display.html?nodeld=GRD263UR6NNUTT48 (accessed 6/15/2024). 

La nger Report, 5/17/2024, ¶¶ 210-211. 

Schwartz Report, 2/8/2024, ¶¶ 289, 294, 295. 

Ashley Langer, Dep. Tr., 6/21/2024, at 171:19-172:2. 

Langer Report, 5/17/2024, ¶ 212. 

Ashley Langer, Dep. Tr., 6/21/2024, at 177:14-17. 

See, for example: 

Ashley Langer, Dep. Tr., 6/21/2024, at 181:13-22. ("Q. Yep. Do console systems provide the ongoing services you describe 

in paragraphs 210 to 2117 A. I would need to consider that. It’s not part of my assignment to propose a better benchmark 

for Dr. Schwartz. He -- I’m pointing out in paragraph 212 that there is a potential one that he’s not using. I’m not saying 

that that is a good benchmark. As I said earlier, one doesn’t have to use a yardstick approach. If there’s no appropriate 

benchmark, you can’t use a yardstick approach.") 

Ashley Langer, Dep. Tr., 6/21/2024, at t81:13-22. 

Langer Report, 5/17/2024, 11 212. 
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(106) Dr. Langer ignores that console platforms have different pricing strategies and structures than 

digital PC game platforms. Steam has ~ costs and earns ~ gross margins in 

running its platform, at approximately ~.223 As on third-party digital PC platforms like 

Steam, online retail marketplaces and online vacation rental sell no physical product on which 

the platform is operating, allowing them to maintain relatively ~ gross margins. For 

example, from 2018 to 2023, Airbnb had a gross margin percentage of 79.8%.224 Similarly, 

over the same time frame, Etsy had a gross margin percentage of 70.8%.22s Conversely, 

console platform operators (e.g., Sony and Microsoft) must sell a physical product, i.e., the 

game console. As such, console platform operators have a dual pricing model in which one 

price is set for the equipment and another for later game transactions. Console developers 

may sell consoles at a loss initially (as does at least one console platform operator, Microsoft), 

to attract new users and then generate profits through game sales.226 Therefore, as an 

economic matter, console platform operators’ pricing incentives are different from Valve’s. As 

such, the underlying business structure of a console platform differs significantly from that 

of the third-party digital PC platform, meaning that console platforms are not sufficiently 

comparable to Steam, and certainly not more comparable than the benchmarks I provide in 

my Opening Report. 

223 

224 

225 

226 

Schwartz Opening Report, 2/8/2024, Attachment D-5. 

See Reply Attachment C-1. 

See Reply Attachment C-2. 

Note that I have been unable to find publicly available gross margin data for Xbox and PlayStation separately from 

Microsoft and Sony as a whole, respectively. 

PC Mag, "Microsoft Loses Up to $200 on Every Xbox Console Sold," 11/1/2022, https://www.pcmag.com/news/microsoft- 

Ioses-up-to-200-on-every-xbox-console-sold. 

Investopedia,        "The         Economics        of        Gaming        Consoles,"         1/29/2022, 

https://www~invest~pedia.c~m/artic~es/investing/~8~515/ec~n~mics-gaming-c~ns~~es.asp. ("Companies might sell the 

consoles at a loss initially to lure customers, gaining market share from competitors. The strategy looks to make up for 

any lost revenue by selling games and online subscriptions.") 

Business Insider, "Xbox Consoles Have Never Been Profitable On Their Own, Microsoft Admits In Court," 5/6/2021, 

https://www‘businessinsider.c~m/xb~x-c~ns~~es-n~t-pr~fitab~e-micr~s~ft-says-2~21-5. ("Instead of making money on 

the console itself, [Microsoft] makes money from games sales through its digital storefront, from subscription services like 

Xbox Game Pass, and from sales of accessories like gamepads."; "’The gaming business is a profitable and high-growth 

business for Microsoft,’ a Microsoft representative told The Verge. ’The console gaming business is traditionally a hardware 

subsidy model. Game companies sell consoles at a loss to attract new customers. Profits are generated in game sales and 

online service subscriptions.’") 
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o The PCM is a Well-Defined and Reasonable Model that 

Establishes Class-Wide Harm 

(!o7) 

(108) 

6.1. Purpose of the model 

In my Opening Report I present a Platform Competition Model (PCM), which I use to evaluate 

whether all, or nearly all, putative class members have been harmed by Valve’s enforcement 

of the PMFN.2~7 The model demonstrates that PMFNs in general increase platform fees and 

illustrates the primary mechanism driving that impact.228 The economic evidence shows 

Steam’s PMFN deters entry of competing platforms. The PCM demonstrates that, regardless 

of its impact on entry, Steam’s PMFN harms publishers,t~9 I then complete a numeric analysis 

using the PCM to evaluate whether there is harm to all class members, using model inputs 

that fit the facts of the case. I conclude there is class-wide harm?3° 

Dr. Langer agrees in her report that the Boik and Corts model underlying my PCM is "well 

suited" for "developing intuition regarding the economic forces surrounding PMFN policies."231 

She also agreed at her deposition that the Boik/Corts model was published in a leading 

journal~3t and that the PCM is a model of a two-sided market.~33 Nonetheless, Dr. Langer offers 

several critiques about the PCM which I address in turn. 
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Schwartz Opening Report, 2/8/2024, § 7.2. 

Boik, Andre and Kenneth S. Corts (2016), "The Effects of Platform Most-Favored-Nation Clauses on Competition and Entry," 

The Journal o[ Law and Economics 59(1): 105-134, at 118. ("The fundamental mechanism at work in raising [platform] fees 

and [consumer] prices in our model is that PMFN agreements reduce the elasticity of implied demand for a platform when 

considering its fee[.]"). 

Schwartz Opening Report, 2/8/2024, § 7.2. 

Schwartz Opening Report, 2/8/2024, § 7.2. 

Schwartz Opening Report, 2/8/2024, § 7.2.2. 

Langer Report, 5/17/2024, at ¶ 173. ("It was originally developed and thus is well suited only for developing intuition 

regarding the economic forces surrounding PMFN policies. It is not a model that was designed to-- or is well suited to-- 

empirically quantify the effects of such specific policies in the real world.") 

Ashley Langer, Dep. Tr., 6/21/2024, at 133:25-135:19. 

Ashley Langer, Dep. Tr., 6/21/2024, at 118:12-25. CQ. Okay. So would you agree that Dr. Schwartz’s platform competition 

model opinions are modeling two-sided platform -- Steam as a two-sided platform? A. I agree that the platform 

competition model is -- is a model that -- that substantially simplifies the world, and I don’t think accurately reflects this 

industry but that is two-sided. Let me just actually say one thing about that, though -- Q. Sure. A. -- which is that it does 

not incorporate network effects, which is a lot of what this conversation is about. So while it is two-sided, it does not have 

network effects in it.") 
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(109) 

(110) 

6.1.1. The PCM is not a "stylized theoretical model" 

First, Dr. Langer describes the PCM as a "stylized theoretical model that is not designed to 

capture the empirical complexities of the video game industry."234 Her generic critique in her 

report reflects an apparent misunderstanding of the purpose of the model in the context of 

the original Boik and Corts paper and with respect to my PCM. Boik and Corts state that 

their model "show[s] that platform MFNs typically raise platform fees and retail prices[.]’’23s 

Their results apply to complex real-world industries. They state: "These results have 

important implications for ongoing antitrust scrutiny of these policies in e-book markets, 

travel websites, and other online marketplaces.’’236 The conclusions and scope of statements 

from Boik and Corts support my choice to construct my PCM from their model and to use it 

to evaluate the fact of harm in this case. My PCM is a robust model and can explain the 

"economic forces surrounding PMFN policies" that lead to competitive harm. ~7 

The PCM is a very robust model, but it does not reflect reality perfectly. No model does so-- 

economic models make simplifying assumptions that try to capture the basic economics of a 

scenario. Dr. Langer agrees:~38 

Q.     Okay. And when you use the term "accurately," are you using that in 

a sense that it has to be 100 percent accurate? 

A.     No. All models are simplifications, and we always have to come up with 

ways to model the actual industry. It won’t capture every detail. What’s 

important -- and I have various cites through textbooks and things like that 

throughout my report -- what’s important about models is that they capture 

the key forces that are affecting outcomes. It depends on your question. So to 

speak about the questions Dr. Schwartz is asking here that affect the decisions 

that the platforms, the publishers and the consumers are making in the 

industry that are related to the challenged conduct and then capturing the -- 

234 

235 

236 

237 

238 

Langer Report, 5/17/2024, at § 5.2. 

Boik, Andre, and Kenneth S. Corts (2016), "The Effects of Platform Most-Favored-Nation Clauses on Com petition and Entry," 

The Journal of Law and Economics 59(1): 105-134, at 105. ("We show that platform MFNs typically raise platform fees and 

retail prices, and also curtail entry or skew positioning decisions by potential entrants pursuing low-end business models.") 

Boik, Andre, and Kenneth S. Corts (2016), "The Effects of Platform Most-Favored-Nation Clauses on Competition and Entry," 

The Journal of Law and Economics 59(1 ): 105-134, at 128. 

This statement puts Dr. Langer firmly at odds with the authors regarding their intentions and scope of what the model 

can be used for. See: 

Langer Report, 5/17/2024, T1173. ("It was originally developed and thus is well suited only for developing intuition 
regarding the economic forces surrounding PMFN policies.") 

Langer Report, 5/17/2024, I1 173. ("It was originally developed and thus is well suited only for developing intuition 

regarding the economic forces surrounding PMFN policies.") 

Ashley Langer, Dep, Tr., 6/21/2024, at 67:11-68:6. 
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(111) 

(112) 

in this case, the alleged PMFN and understanding how removing it, if it were 

there, would impact your model. And so it does not have to be perfect, but it 

has to capture the key interactions that are relative to the question at hand. 

Models are used to focus on the relevant aspects that have the potentia! to impact the 

behaviors and outcomes being studied. Dr. Langer agrees: "Inherently, models must be 

simpler than the real world, but a reliable model must capture the main characteristics of the 

industry and the decisions that affect economic outcomes."239 Because of this, an easy but 

meaningless critique to make of an economic model is simply pointing out aspects of the real 

world that are not explicitly modeled and postulating about their importance. A substantive 

critique would show why such omissions matter. In her report, Dr. Langer focuses her 

attention on the former, and pays no attention to the latter. 

Dr. Langer and I agree that the PCM does not capture every element of the real world. 

Strikingly, Dr. Langer does not (and cannot) explain how any claimed omissions in the model 

would undermine the model’s conclusion that Valve’s PMFN Policy caused harm to publishers. 

That is, she cannot explain how any omissions affect the relevant economic outcomes. In her 

deposition, Dr. Langer carefully avoided offering any affirmative opinions, including giving an 

opinion on the impact of a PMFN on competition in the video game industry.24° Additionally, 

Dr. Langer states that she relied on only eleven case documents for her entire report,~41 saying 

that "these are the things that I found important for forming my opinions.’’24~ Without any 

239 

240 

241 

242 

Langer Report, 5/17/2024, 11 16. (Emphasis added.) 

Ashley Langer, Dep. Tr., 6/21/2024, at 67:11-68:6. ("Q. Okay. When you use the term ’accurately,’ are you using that in a 

sense that it has to be 100 percent accurate? A. No. All models are simplifications, and we always have to come up with 

ways to model the actual industry. It won’t capture every detail. What’s important -- and I have various cites through 

textbooks and things like that throughout my report -- what’s important about models is that they capture the key forces 

that are affecting outcomes .... ") 

Ashley Langer, Dep. Tr., 6/21/2024, at 32:16-20. ("Q. Understood. So you’re not affirmatively offering the opinion that the 

PMFN leads to pro-competitive effects, correct? A. I am not offering an affirmative opinion on a PMFN in the video game 

industry, no.") 

See also: 

Ashley Langer, Dep. Tr., 6/21/2024, at 30:21-31:4, 31:11-22. ("Q. Okay. So you are not opining on whether the PMFN exists 

or not; is that right -- is that right? A. I am not opining on whether the PMFN exists or not. Q. Okay. And you are not 

opining on whether Valve has market power in some relevant market, correct? A. Correct. I am not opining on whether 

Valve has market power in some market or any market."; "Q. Have you reached any opinions regarding whether PMFN 

clauses in general can be anticompetitive? A. Again, my assignment is to respond to Dr. Schwartz. Dr. Schwartz’s models 

are -- well, let me say, Dr. Schwartz’s models are supposed to -- he says that they are modeling what the world currently 

looks like and what it would look like absent the challenged conduct, which is in this case is alleged -- an alleged PMFN. 

So I understand the economic literature on PMFNs, and I understand what Dr. Schwartz is doing. I’m not reaching any 

conclusions in this case on that.") 

Ashley Langer, Dep. Tr., 6/21/2024, at 23:18-24:7. 

Ashley Langer, Dep. Tr., 6/21/2024, at 25:2-7. 
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analysis of the relevant documents in the case--precisely the sorts of documents one would 

expect an economist to review and consider--Dr. Langer’s claims that the complexities of the 

video game industry are not captured by my model are meritless. A more complex model is 

needed only when there is an affirmative opinion and demonstration that the additional 

complexity is needed to be able to reach an accurate conclusion. Reaching this conclusion 

requires a thorough and careful analysis of the relevant facts in the case, including a full-set 

of relevant case materials. Dr. Langer’s opinions cannot stand up to that basic requirement. 

Dr. Langer also opines that "[i]nstead of such stylized theoretical models, economists generally 

use rich empirical models to make quantitative predictions about the but-for world, as I 

mentioned above."243 Her definition of "an empirical model" is one that "bring[s] data 

to -- numbers to the question" and ’~build[s] data into the model."244 That is exactly what I do 

through the PCM in my numerical analysis--I use data available from the market to calibrate 

the PCM, and draw from it reliable economic results. Indeed, Dr. Langer agreed at her 

deposition that, despite opining that economists would prefer "rich empirical models" over the 

PCM in her report, the PCM was an empirical model under her own definition of empirical.24s 

Dr. Langer also testified that a model should only include "key interactions that are relevant 

to the question at hand."~46 By any reasonable assessment, my model passes that test. I show 

below that many of the factors Dr. Langer identifies as missing from the PCM are omitted 

precisely because they clearly do not influence the conclusion that Valve’s PMFN causes 

competitive harm. Including them in the model would add significant (and needless) 

complexity, purely for the sake of complexity, and without any gain in analytical robustness. 

The conclusion that publishers are harmed by the PMFN is robust to a range of inputs, 

including those that most closely match the facts of this case. 

243 

244 

245 

246 

Langer Report, 5/17/2024, 11 175. 

Ashley Langer, Dep. Tr., 6/21/2024, at 144:5-14. 

Ashley Langer, Dep. Tr., 6/21/2024, at t46:3-10, 146:23-147:4. CQ. Well, you haven’t testified -- would you agree -- yes or 

no -- that the PCM is an empirical model as you’ve defined it? A. Dr. Schwartz’s PCM brings data to a stylized theoretical 

model, and that makes it empirical if -- and yet not appropriate to this industry, in my opinion."; "Q. So structural means 

based on an underlying theoretical framework. Isn’t that what Dr. Schwartz does by relying on the underlying theoretical 

framework of the Boik and Corts paper? A. Dr. Schwartz is relying on the stylized theoretical model of Boik and Corts for 

his PCM. That -- the PCM is a structural model in that way.") 

Ashley Langer, Dep. Tr., 6/21/2024, at 67:1 t-68:6. 
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(115) 

In my Opening Report, I explained that removing a PMFN clearly and directly reduces platform 

fees by increasing the elasticity of platforms’ implied demand.~47 Without the PMFN, 

publishers are free to price games lower on low-fee platforms than high-fee platforms. With 

lower prices on low-fee platforms, consumers will be more likely to switch away from high-fee 

platforms. This increased competition for consumers drives down fees to publishers because 

content attracts users, and a platform needs the content provided by publishers to compete 

for consumer attention and business.~48 Put simply, price competition is eliminated when the 

PMFN is in place, and fees to publishers are higher.249 As Dr. Langer suggests, the PCM model 

shows this result using "a small change: the removal of the alleged conduct, holding everything 

else constant."~s° Specifically, the PCM’s only change is removing the PMFN. None of the 

additional complexities or changes suggested by Dr. Langer would change the fundamental 

mechanisms at work. Absent the PMFN, publishers will respond more aggressively to 

platform-specific fees with price changes and consumers will respond to those price changes. 

This means that without the PMFN, consumers are more likely to switch platforms and 

Steam’s profit maximizing fee will be lower. Dr. Langer does not--and cannot--show that any 

of the complexities she identifies actually matter for purposes of this fundamental result. 

Thus, for the purposes here, those complexities are irrelevant, and Dr. Langer is wrong. 

In my Opening Report, I show the PCM demonstrates class-wide harm over a wide range of 

applicable parameters. Dr. Langer and I agree that the fact of harm is a binary result (i.e., 

yes or no) and so depends only on the direction of harm.2sl My numeric analysis uses the data 

points available to demonstrate that the conclusion that the PMFN harms competition and 

247 

248 

249 

250 

251 

Schwartz Opening Report, 2/8/2024, I[ 261. 

Boik, Andre and Kenneth S. Corts (2016), "The Effects of Platform Most-Favored-Nation Clauses on Competition and Entry," 

The Journal of Law and Economics $9(1): 105-134, at 118. ("The fundamental mechanism at work in raising [platform] fees 

and [consumer] prices in our model is that PMFN agreements reduce the elasticity of implied demand for a platform when 

considering its fee[.]") 

Schwartz Opening Report, 2/8/2024, 1[ 255-261. 

Boik, Andre and Kenneth S. Corts (2016), "The Effects of Platform Most-Favored-Nation Clauses on Competition and Entry," 

The Journal of Law end Economics 59(1): 105-134, at 123. ("Again, the basic intuition is that a firm seeking to compete on 

the basis of low price (typically, a demand-disadvantaged or marginal-cost-advantaged firm) has a hard time competing 

when the possibility of undercutting the higher-value, or higher-cost incumbent is precluded.") 

Langer Report, 5/17/2024, 1[ 73. ("The predictions of the but-for world should follow from a small change: the removal of 

the alleged conduct, holding everything else constant.") 

Ashley Langer, Dep. Tr., 6/21/2024, at 64:20-65:5. ("Q. Okay. Would you agree that damages is a number whereas harm 

is a binary yes-or-no? A. That sounds approximately correct, yes. Q. Okay. So that’s -- your understanding of class-wide 

harm as you use the term, is a binary yes-or-no; is that fair? A. Yes. I would say when I’m using harm, I’m -- well, and 

Schwartz is using harm to be clear, so I’m replicating some of that language here. It’s were people harmed, were class 

members, firms, in this case, but were class members harmed.") 
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publishers is consistent with case-specific facts and to more clearly illustrate the mechanisms 

leading to that harm. Despite Dr. Langer’s claims that ’~richer model" is needed, a ~’richer 

model" is both impractical in this case and unnecessary to show harm.~5~ My numeric analysis 

of the PCM model is an empirical approach that applies economic analysis to the facts and 

data available in this case and proves that the PMFN causes harm to publishers. 

(116) 

(117) 

{118) 

6.1.2. The model demonstrates impact from Valve’s PMFN and is not used to 

model the but-for world 

Dr. Langer claims that my PCM "model is ill-equipped to model the video game industry" in 

the but-for world.~53 Dr. Langer either fundamentally misunderstands my application of the 

PCM to this case or chooses to ignore its purpose. Either way, her arguments regarding the 

but-for world in relation to the PCM are misplaced and irrelevant. 

As I state in my Opening Report, I use the PCM to evaluate whether all, or nearly all, putative 

class members have been harmed by Valve’s enforcement of the PMFN.254 I conclude that 

there has been class-wide harm, and Dr. Langer has not offered any affirmative opinion to the 

contrary.255 The PCM is premised on, and the corresponding numerical analysis is calibrated 

on, the actual world which reflects Valve’s anticompetitive conduct. As stated in my Opening 

Report, I do not use it for modelling the but-for world in equilibrium.~56 

Thus, rather than modeling the fully-competitive but-for market, the PCM models the 

relatively immediate (i.e., near-term) effects of Valve removing the PMFN based on current 

market conditions. Dr. Langer does not address this point or identify any reason why the 

PCM cannot model these effects. 

252 

253 

254 

255 

256 

Langer Report, 5/17/2024, ¶ 173. 

Langer Report, 5/17/2024, ¶ 166. 

Schwartz Opening Report, 2/8/2024, § 7.2. 

Ashley Langer, Dep. Tr., 6/21/2024, at 65:17-23. ("Q. Okay. So you’re not affirmatively offering the opinion that there is a 

class member or multiple class members that would be better off in the world with the Valve PMFN in place, correct? A. 

I’m not providing affirmative opinions about what individual class members’ damages or harm would be. I’m just analyzing 

Dr. Schwartz’s models.") 

Schwartz Opening Report, 2/8/2024, ¶ 280. ("By calibrating the [PCM] on the current market conditions, the parameters 

and results reflect Steam’s advantage gained through years of Valve’s anticompetitive conduct via its PMFN Policy. Over 

time, or in the but-for world where this conduct had not taken place, Steam’s advantageous position gained through the 

wrongful conduct would decrease and the competition it faced from the competing platforms would be even more 

vigorous. Also, [the PCM] shows a near-term response to the removal of the PMFN Policy based on the real world (Le., 

one influenced by Steam’s anticompetitive conduct), rather than the end-state market in the but-for world in which the 

PMFN Policy never existed. Thus, these estimates do not fully model the end-state impact of the absence of the PMFN 

Policy on all parameter values in the but-for market.") 
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(119) 

(120) 

(121) 

Dr. Langer offers other critiques regarding the PCM that are similarly flawed. For example, in 

her report, Dr. Langer states the PCM "ills not a model that was designed to--or is well suited 

to-- empirically quantify the effects of [PMFN] policies in the real world."257 I never offered the 

PCM to "empirically quantify the effects of [PMFN] policies in the real world"--that is the role 

of my damages calculation. Dr. Langer’s critique confuses the question of harm with the 

measurement of damages, though she acknowledges that the questions of harm and damages 

are distinct, with the question of harm being binary (either yes or no).258 Accordingly, Dr. 

Langer mischaracterizes my analysis by trying to apply a standard that is inapplicable to my 

use of the PCM. 

Regarding network effects, Dr. Langer states the PCM "prevents the new entrant from 

becoming a stronger competitor relative to the incumbent over time[.]"2s9 As noted, my analysis 

evaluates the near-term effects of Valve removing the PMFN based on current market 

conditions. It is a static analysis, meaning that it is not intended to capture the dynamics of 

entry, exit, or market evolution "over time." 

Dr. Langer states "Dr. Schwartz acknowledges that Steam and EGS are two-sided platforms 

that benefit from direct and indirect network effects, which would not justify a large and fixed 

’demand disadvantage’ that remains persistent after the entry of the competing platforms."26° 

But the demand disadvantage for EGS in the model reflects the economic reality that Steam 

has directly benefited from its anticompetitive PMFN to obtain a dominant position in the 

market relative to competitors. The removal of the PMFN today would not immediately erode 

Steam’s demand advantage, which has been built up and maintained through anticompetitive 

means for years.2a Dr. Langer’s critique is, once again, misplaced. 

257 

258 

259 

260 

261 

Langer Report, 5/17/2024, ¶ 173. 

Ashley Langer, Dep. Tr., 6/21/2024, at 63:15-65:5. 

Langer Report, 5/17/2024, T[ 177. 

Similarly, Dr. Langer states that the PCM "does not allow for platforms to use growth strategies that develop over time[.]" 

See: Langer Report, 5/17/2024, ¶ 177. 

Langer Report, 5/17/2024, I1178. 

See also: 

Langer Report, 5/17/2024, ~]¶ 191-194. 

To be clear, the fact that my numerical analysis in my Opening Report has EGS with a larger market share than Steam after 

the removal of the PMFN is not reflective of a reduction in EGS’ demand disadvantage; rather, the shares reflect movements 

along the respective demand curves due to price movements. 
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(123) 

6.1.3. The model captures key aspects of the market relevant to the PMFN 

Policy 

My PCM incorporates the most critical aspects of the online PC game market. The model 

matches the structure of the market and the pricing conduct, as well as Valve’s alleged 

conduct. The model is explicitly designed to study a situation where a platform matches 

buyers to sellers (here, users to publishers) and charges a single price to sellers (here, Valve’s 

commission from Steam) while the sellers set the prices that they charge to consumers (here, 

game prices to users).262 The model considers a PMFN policy put in place by the platform 

requiring sellers to price the lowest on that platform (in practice, setting prices equally across 

platforms).263 The model also allows for one platform to have a demand advantage (i.e., higher 

market share for any price when price parity holds) over other platforms.~s4 This reasonably 

describes the situation in this relevant market. This allows the model to incorporate 

differences in platform features, as well as network effects. 

The model also reduces the market’s complexities into elements that are relevant to the 

question at hand. Dr. Langer and I agree that the industry has "multiple and differentiated 

platforms.’’~6s Platforms can differ in a variety of ways, and yet those differences are only 

relevant to the impact of the PMFN if consumers care about the differences. The color of the 

homepage,~66 for example, only matters with respect to the impact of a PMFN if consumers 

262 

263 

264 

265 

266 

Boik, Andre and Kenneth S. Corts (2016), "The Effects of Platform Most-Favored-Nation Clauses on Competition and Entry," 

The Journal of Law and Economics 59(1): 105-134, at 105, 110-111. ("1 n situations in which a seller sets a price and transacts 

with a buyer through an intermediary platform (which may collect a fee or a commission from the seller), such contracts 

restrict the seller not to sell through any alternative platform at a lower price." See also the introduction of the model on 

pages 110-111.) 

Schwartz Opening Report, 2/8/2024, ¶¶ 251-254. 

Boik, Andre and Kenneth S. Corts (2016), "The Effects of Platform Most-Favored-Nation Clauses on Competition and Entry," 

The Journal of Law and Econarnic_~ 59(1): 105-134, at 111. ("However, the seller may also face a constraint imposed by the 

presence of one or more PMFN agreements. Therefore, this implied demand function varies with the PMFN regime.") 

Schwartz Opening Report, 2/8/2024, ¶¶ 254-255. 

Schwartz Opening Report, 2/8/2024, ¶ 252. 

Boik, Andre and Kenneth S. Corts (2016), "The Effects of Platform Most-Favored-Nation Clauses on Competition and Entry," 

TheJaurnal of Lc~w and Econam[cs 59(1): 105-134, at 123, t33-134. ("We present in Appendix D the expressions for the 

relevant optimal pricing rules, implied demand functions, and equilibrium fees for the asymmetric case.") 

Langer Report, 5/17/2024, ¶ 178. ("In the real world, the video game industry has multiple and differentiated publishers 

that sell multiple and differentiated games to multiple and differentiated consumers on multiple and differentiated 

platforms.") 

This is a feature that was considered by Valve employees to be an important aesthetic decision. In internal emails, a Valve 

employee notes, "A few developers remarked that Steam ITSELF-not just the games on it-has an aesthetic. ’You wouldn’t 

just leave your kid on Steam.’ ’When my wife looks at Steam, she says, ’This is a dark science fiction thing for boys.’" The 

Reply Class Certification Expert Report of Steven Schwartz, Ph.D. Page 63 

Case 2:21-cv-00563-JCC   Document 348-1   Filed 08/23/24   Page 70 of 214



HIGHLY CONFIDENTIAL - ATTORNEY’S EYES ONLY 

(124) 

(125) 

alter their purchasing decisions based on homepage color. Rather than needlessly measuring 

the impact of homepage color and every other potential platform difference Dr. Langer can 

think of, I determine the extent to which platform differences collectively impact consumer 

demand, which is the more relevant issue. If Steam has more attractive platform features 

overall, Steam will see more demand overall, even at equal prices to rival platforms. Dr. 

Langer’s report and testimony ignores the relationship between platform features and 

consumer demand. Dr. Langer testified that "It]here are consumers who care more about just 

getting to their games quickly. You know, there’s lots of dimensions of quality. So this X 

thing doesn’t just go small to big. It varies in many, many different ways.’’267 While there are 

different features consumers care about, she is mistaken about what the demand 

disadvantage parameter, X, is. X represents a difference in the quantity demanded between 

the platforms at a given price when price parity holds, which is unidimensional. As I explained 

above, X captures platform features by measuring how those features translate into 

differences in the quantity demanded overall. Some platforms may be better or worse on 

certain dimensions, but how those collectively translate into sales is what is relevant to the 

analysis and effectively captured by X.~8 That is the relevant question; Dr. Langer’s critique 

obscures the issue that matters and adds complication purely for its own sake. 

In the actual world, Valve’s PMFN forces prices to be the same. Thus, X can be observed 

directly using the real-world market shares. Steam’s market share is ~ while the sum of 

the competitors’ market share (which I labeled as EGS for illustration in my Opening Report) 

is ~9 This real-world difference in market shares is captured by the model parameter X 

and is the difference in demand at equal prices resulting from variation in platform features, 

among other factors.~7° Contrary to Dr. Langer’s assertions, this captures the impact on 

demand of all the differing platform features (including network effects). 

Dr. Langer also recognizes that consumers have a variety of preferences for games and 

platforms, but states that "[t]he PCM assumes that consumers’ decisions about where to buy 

267 

268 

269 

270 

email goes on to say that Steam "has its own particular language of style and signifiers, in a way that is much less true for, 

say, Amazon or Netflix .... It would be surprising if this had no impact whatsoever." See: 

Valve, Emails on Boston Developer Meet-up, 10/5/2018 (VALVE_ANT_0054709-714, at VALVE ANT 0054712). 

Ashley Langer, Dep. Tr., 6/21/2024, at 91:25-93:6. 

As a general matter, that also matches the way economists understand consumer behavior when facing a set of 

differentiated options. Choices are made based on preferences for the bundle of attributes of each product and decisions 

across the set of consumers which reflect the combined impact of the attributes on consumer behavior. 

Schwartz Opening Report, 2/8/2024, ¶ 132. 

Schwartz Opening Report, 2/8/2024, ~ A4. 
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the model’s single game depends solely on: (i) the game’s relative prices across platforms; and 

(ii) the entrant’s assumed ’demand disadvantage.’’27~ That assertion is incorrect. Dr. Langer 

fundamentally misrepresents how to model demand with a demand curve. 

The market demand curve shows the relationship between the price of a good and the quantity 

demanded of that good, but it does not assume that the price is the only factor individuals 

consider in their consumption decisions.27~ Surely, Dr. Langer knows this, but she chooses 

to ignore this basic principle. In fact, variation in individual preferences is exactly why some 

consumers would purchase from Steam at a given price while others would choose to purchase 

from competing platforms. My PCM allows for and accounts for this individual variation in 

preferences. Without variation in individual preferences, all consumers would make identical 

decisions. The specific reasons why consumers have different preferences for Steam versus 

competitors other than the price is not critical to the question at hand. Including these 

preferences more explicitly into the model would not be helpful in addressing the relevant 

issue of how behavior changes in the face of "a small change: the removal of the alleged 

conduct, holding everything else constant.’’~73 Some consumers may like the color of the Steam 

homepage more than others.~74 This preference may lead some consumers to purchase from 

Steam and others to purchase from competitors.~s These differences are captured in the 

relative demand at a given price on each platform in both the PMFN and no-PMFN scenarios. 

(127) 

6.1.4. A statistical regression model of the sort proposed by Dr. Langer is not 

appropriate given the facts of the case 

Dr. Langer makes the general statement that "[r]icher [empirical] models are better equipped 

to capture the complex real-world interactions between economic actors. Therefore, such 

models can better capture important industry facts and economic outcomes that are salient 

to the relevant questions."27° As mentioned, my numeric analysis of the PCM is empirical, 
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Langer Report, 5/17/2024, 11 178. 

Mankiw, N. Gregory (2018), Pdndples of Economics, 8th ed., Boston, MA: Cengage Learning, at 67. 

Langer Report, 5/17/2024, ¶ 73. ("The predictions of the but-for world should follow from a small change: the removal of 

the alleged conduct, holding everything else constant.") 

Valve, Emails on Boston Developer Meet-up, 10/5/2018 (VALVE_ANT_0054709-14, at VALVE_ANT_0054712). 

It is important to point out that the mere fact that a consumer prefers one feature of a platform over another does not 

mean that the consumer acts on that preference. This is a critically important point that Dr. Langer misses entirely. 

Langer Report, 5/17/2024, II 173. 

Langer Report, 5/17/2024, I[ 17S. ("Instead of such stylized theoretical models, economists generally use rich empirical 

models to make quantitative predictions about the but-for world, as I mentioned above.") 
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(128) 

even under Dr. Langer’s definition, and a "richer" (or more complicated) model is only an 

improvement if the additional complexities add explanatory power by being pertinent to the 

outcome being studied. 

To the extent Dr. Langer is proposing I utilize a statistical regression model, which is unclear, 

she asks for something that Valve has made impossible. Purely empirical methods, absent 

any theory or "structure", generally center around comparing outcomes in real world 

situations with and without a given policy or action.277 There is no "clean" period here; there 

was never a period in ~vhich Valve did not behave anticompetitively through the PMFN. There 

is no period where Valve’s conduct mirrored the conduct in the but-for world. Evidence 

suggests that Valve began enforcing price parity at least as early as 2009.278 Thus, there is no 

real-world time period with which to make a before and after or difference in difference 

comparison. Attempting an approach such as this would be inappropriate as it would require 

using only data from time periods where the PMFN policy is in place, and thus this data would 

not fit the model or accurately estimate the impact of the conduct. 

(129) 

6.2. Assumptions made adhere to the real world 

As mentioned, Dr. Langer and I both agree that all economic models are necessarily simpler 

than the real world.279 Our disagreement is whether the assumptions I make in my PCM 

impact my conclusions. It is telling that Dr. Langer does not explain how altering any of my 

assumptions would lead to different conclusions. However, to make it clear that her critique 

is wrong, I address her concerns by reviewing key assumptions made in the PCM. I explain 

how my assumptions adhere to the real world, and why the ways in which these assumptions 

deviate from the real world do not impact the substance of my results. 

277 

278 

279 

DiNardo, John (2018), "Natural Experiments and Quasi-Natural Experiments," in Durlauf, Steven, and Lawrence E. Btume, 

ed., The New Palgrave Dictionary ol~Economics, London: Springer Nature, at 9325-9336. 

Schwartz Opening Report, 2/8/2024, 11 175. 

Langer Report, 5/17/2024, 11 16. ("Inherently, models must be simpler than the real world, but a reliable model must capture 

the main characteristics of the industry and the decisions that affect economic outcomes.") 
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