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I N THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRICT OF VIRG NI A

ALEXANDRI A DI VI SI ON

UNI TED STATES OF ;. CASE NO
AVERI CA, et al ., : 1: 23-cv-00108
- LMB- JFA
Plaintiffs,
V.
GOOGLE, LLC,
Def endant .

- H GHLY CONFI DENTI AL -

Sept enber 29, 2023

Vi deot aped deposition of
BRI AN O KELLEY, taken pursuant to notice,
was held at the | aw offices of Goodw n
Procter LLP, The New York Tines Buil ding,
620 Ei ghth Avenue, New York, New York,
begi nning at 9:03 a.m, on the above
date, before Mchelle L. Gay, a
Regi st ered Prof essional Reporter,
Certified Court Reporter, Certified
Real ti me Reporter, and Notary Public.
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1 reading it right, matches to that 1 that if you' re just an ad server,
2 statenent. 2 you can't survive.
3 Q And what is the first 3 And | state FreeWeel, which
4 sentence of your Conment BO 157 4 is a video ad server owned by
5 A "I don't think this stands 5 Contast. You know, | was saying
6 up.” 6 that Contast was buying other ad
7 Q Wiy doesn’'t | ooking at 7 tech conpani es, and |'m presuni ng
8 internediary services in the ad tech 8 that they are trying to have
9 stack, a separate antitrust narket, stand | 9 enough pieces to be able to
10 up? 10 conpete with Arazon or Googl e.
11 MB. WOCDr'  (bjection to the |11  BY MR JUSTUS
12 form Msstates. 12 Q M. O Kell ey, when you say,
13 THE WTNESS: So she's 13 "1 don't think this stands up," are you
14 saying different firns offered 14  expressing the view that you shoul d not
15 i ndependent ad tech services, and, |15 look at the different internediary parts
16 therefore, they are each separate |16 at the ad tech stack as separate
17 froman antitrust perspective. 17 antitrust markets?
18 | guess she's saying, like, 18 M. WOODi  (bj ection --
19 SSPis a market and DSP is a 19 MR VEISS: bjection.
20 narket, whatever. And |'msaying |20 Asked and answer ed.
21 you can't be -- | think I'm 21 M. WOCDI  (bj ection to the
22 saying -- you can't -- the 22 form Foundation. Calls for a
23 i ndependent ad serving market has |23 | egal opi nion.
24 been obliterated is good evidence |24 THE WTNESS: Just what |
Page 300 Page 301
1 think I' msaying or what | 1 paper on Ms. Scott Morton's paper?
2 renenber saying here is about 2 M. WOODi  (bj ection to
3 i ndependent firms offering various | 3 form
4 servi ces necessary to match supply | 4 It obviously goes on.
5 and derand. 5 THE WTNESS: That's the
6 I' msaying that each of 6 begi nni ng of ny comment, yes.
7 those services -- yeah, | think 7 BY MR JUSTUS
8 I'mjust saying that ny opinionis | 8 Q Is -- and so you agree the
9 that doesn't follow logically. 9 price oogle charges publishers is
10 BY MR JUSTUS: 10 constrai ned by header biddi ng?
11 Q Al right. Let's go -- 11 M. WOODi  (bjection to the
12 let's nove on. 12 form
13 Let's go to Page 301 at the |13 THE WTNESS: |' m saying
14  bottomright. 14 that header biddi ng provi des sone
15 A Ckay. 15 pushback on Google's ability to
16 Q Do you see BO 27? 16 fully set price for publishers,
17 A Yes. 17 yes.
18 Q You say, "Careful here. 18 BY MR JUSTUS:
19 Hgh price is good for publishers. Price |19 Q And the sane for direct --
20 isn't fully set by Googl e because of 20 let ne ask a better question.
21  header bidding and direct sal es by 21 And the price Googl e charges
22 publishers. Google's take rate is highly [22 publishers is al so constrai ned by
23 variable." 23  publisher direct sal es?
24 Dd 1l correctly read your 24 M. WOCDi  (bj ection to the
www.LexitasLegal.com/Premier Lexitas 888-267-1200 Pages 298-301
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1 form 1 "Google had a strong argunent here that
2 THE WTNESS: So i f 2 when they win, it's in a fair auction
3 publishers sell directly, Google 3 that is in the benefit of both the buyer
4 has to, in some way, honor the 4 and the seller, and that since AdSense
5 direct-sol d canpai gns. 5 bids on inventory, whether or not they
6 BY MR JUSTUS 6 are the exchange and since the exchange
7 Q Does that constrain Google's | 7 is open to all buyers, this price setting
8 open auction take rate, in your view? 8 is a consequence of being good at their
9 MB. WOODr' (bj ection to the 9 job, not their nonopoly position."
10 form 10 "There" -- let ne stop
11 THE WTNESS:  |' mjust 11 there. Dd| read that right?
12 readi ng this again. 12 MB. WOCD  (bj ecti on.
13 So she's saying the price 13 I nconpl et e.
14 will be too high if Googl e has 14 BY MR JUSTUS:
15 narket power, and |I'msaying they |15 Q You can still answer.
16 don't have total pricing power 16 A You read what you read
17 because there's conpetition from 17 correctly.
18 header bi dding and from publisher |18 Q What does that nmean? It's
19 direct sales. Yeah. 19 your comment. Wat does that nean?
20 BY MR JUSTUS: 20 A " mspeculating that if
21 Q Al right. Let's nove on. 21 Googl e pays the highest price to the
22 Goonto-- alittle bit 22  publisher and drives good result for the
23 later, where you say -- actually, BO 27. 23 advertiser, then the price they take is
24 Do you see where it says, 24  earned, in essence, because they are
Page 304 Page 305
1 doing their job. 1 Agai n, inconpl ete.
2 And |'mparticularly not -- 2 THE WTNESS: Wat you read
3 whether that's the case or not, |'mjust 3 is the first sentence, yes.
4 saying that would be an argunent to nake 4 BY MR JUSTUS:
5 about why Googl e charges nore than 5 Q Is it fair to say that
6 conpetitors. 6 Armazon is an alternative to buying and
7 Q Let's goonto-- let's go 7 selling digital ads through Googl e?
8 back to Page 299. 8 M. WOCDI  (bj ection to the
9 Do you see where it says at 9 form
10 the bottom M. Scott Mrton wites in 10 THE WTNESS: | woul d say
11  her paper, "All roads |ead through 11 that Amazon has competitive
12 oogle."” 12 products to Google but not all
13 Dd 1l read that right? 13 parts of Google. So they are
14 A Yep. Yep. 14 conpetitive in some areas.
15 Q And t hen you comment, 15 BY MR JUSTUS:
16 "Google is going to point to the way that |16 Q Wiat areas?
17 Anmazon and others are injecting ads into |17 A Amazon has a DSP, as does
18 publishing, using header bidding to avoid |18 (Google. Amazon has an SSP that is
19 routing through the ad server as evidence |19 somewhat conpetitive to AdX. And they
20 that there are plenty of ways to not pay (20 have -- you know, they are a publisher in
21 the Coogle tax." 21 the sense of, like, all their e-comrerce
22 Dd 1l read that -- did | 22 inventory, they sell ads on their own
23 read your comment correctly? 23 e-conmerce stack. | don't think that's
24 MB. WOODr  (pj ecti on. 24 directly conparable to Googl e, but they
www.LexitasLegal.com/Premier Lexitas 888-267-1200 Pages 302—-305
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1 don't have a publisher ad server |ike 1 A Yep.
2 DFP. 2 Q And then, M. O Kell ey, what
3 Q Let's go, M. OKelley, to 3 did you comment in response?
4 Page 386 now. |'msorry to skip back and | 4 A | said, "Don't know Most
5 forth. 5 people think ad tech was massivel y
6 Do you see where 6 overbuilt and overfunded over the past
7 M. Scott Mrton wites, kind of the 7 10 to 15 years, so lack of new entrants
8 mddle of the page, "But given the 8 right now woul d be a consequence of that
9 enornous profits to be nmade, as indicated | 9 too."
10 by (oogle's 40 percent return on 10 Q Al right. You can put that
11 investment, we al so woul d expect to see 11  docurrent asi de.
12 newentrants" -- let me withdraw that 12 During your tine at
13 question and read a |little nore, because |13  AppNexus, M. O Kelley, was protecting
14 it's alittle hard to parse fromthat. 14 against fraud, ad fraud, a major
15 "Fewer and fewer conpanies 15 conpetitive concern?
16 service the digital advertising narket. 16 A Yes.
17 This is not initself unusual, evenina |17 M. WOODi  (bjection to the
18 conpetitive market. But given the 18 form
19 enornous profits to be nade, as indicated |19 MR VWSS Yeah, |I'mgoing
20 by ®oogle's 40 percent return on 20 to join that objection.
21 investrment, we al so woul d expect to see 21 MR JUSTUS: Can | have
22 newentrants." 22 Tab 35.
23 Dd 1l read that portion of 23 (Docunent nar ked for
24 M. Scott Morton's paper accurately? 24 identification as O Kell ey
Page 308 Page 309
1 Exhibit 11.) 1 we'regoing to look for Slide 25 notes.
2 BY MR JUSTUS 2 The crazy part is |'ve
3 Q Now, M. OKelley, I'm 3 narked this in advance, obviously, and |
4  showing you what we are narking as 4 have trouble finding it.
5 OKelley Exhibit 11. Do you recognize 5 MR VEISS It's, like, just
6 this docunent? 6 a coupl e off the back.
7 A Yes. It's our 2011 7 THE WTNESS: Ckay. | see
8 strategic plan. 8 Slide 25 notes.
9 Q | should note it's the 9 BY MR JUSTUS:
10 netadata on top. 10 Q Ckay. And then we're
11 A Yep. 11 actually going to talk about, this ting,
12 Q Does -- any reason to doubt 12 the slide imediately before it.
13 this is a true and accurate copy of 13 A Ckay.
14  AppNexus's 2011 strategic plan? 14 Q Do you see the slide
15 A This may not be the final 15  entitled "Preventing D saster"?
16 version of it. 16 A Yes.
17 Q Any reason to doubt it's a 17 Q And then the first line
18 true and accurate copy of at least a 18 says, "Wy inportant. Qur reputation
19 version of AppNexus's 2011 strategic 19 equals everything. It's critical to
20 version? 20 ensure the market tells us that we're as
21 A Definitely a version of it. 21 good as we say we are.”
22 Q Al right. W're going to 22 Dd1l read that right?
23 have to do the sane exercise we did a few |23 A You di d.
24 mnutes ago, and |'msorry for that. But |24 Q Under "Auditing, Fraud,
www.LexitasLegal.com/Premier Lexitas 888-267-1200 Pages 306—-309
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1 Milware, Et Cetera,” it says, "WII ruin 1 A | don't know that we were
2 our relationship with Mcrosoft faster 2 worried that Mcrosoft woul d nmove away
3 than anything else. W sawthis at Rght | 3 fromus, per se.
4 Mdia." 4 | think it was nore about
5 Dd | read that right? 5 our reputation, that, you know, to help
6 A Yes. 6 all of our partners, especially
7 Q Wiat happened at Right Media | 7 Mcrosoft, we had to have a great
8 related to fraud? 8 reputation. And that if people were
9 MB. WOODr' (bj ection to the 9 using our platformfor fraud, that woul d
10 form 10 hurt our reputation.
11 THE WTNESS: | don't 11 Q And cause customers to nove
12 renenber, right this second, what 12 away, potentially?
13 this is referring to. 13 A Potential | y.
14 BY MR JUSTUS: 14 Q D d AppNexus subsequent!y
15 Q Ckay. It continues under 15 experience issues with ad fraud?
16 "Auditing, Fraud, Malware,"” "One-strike 16 A Ve did.
17 rule on critical inventory partners nmay 17 Q Wiat happened?
18 be zero. Ditto buyers."” 18 A It wasn't just AppNexus. It
19 Dd | read that right? 19 was the entire industry had -- partially,
20 A You di d. 20 because it was such a new set of
21 Q \Vre you worried that 21 technol ogi es, there were many | oophol es
22 Mcrosoft, as your biggest custoner, 22 where bad actors could insert various
23 woul d nove away from AppNexus if there 23 kinds of invalid traffic into --
24  were fraud issues? 24 basically, into this set of programatic
Page 312 Page 313
1 platforns. 1 A Not specifically, but it
2 And so, for years, the whole | 2 looks like an article by Zach Rodgers and
3 industry was fighting this through 3 AdExchanger.
4 third-party technol ogi es, through, you 4 Q Wiat i s AdExchanger ?
5 know, data science, through, you know, 5 A AdExchanger is a website and
6 all kinds of things. So | think 6 e-mail newsletter that tal ks about the
7  AppNexus, like everybody else, had a team| 7 programatic industry.
8 of people focusing on fraud and trying 8 Q Do you know Zach Rodgers, in
9 really hard to get that fraud off the 9 particular?
10 platform 10 A | do. | do. He's
11 MR JUSTUS. Can | have 11 interviewed ne for a nunber of pieces
12 Tab 36. 12 over the years.
13 (Docurent rar ked for 13 Q Is he -- he is a good
14 identification as O Kel |l ey 14 journalist?
15 Exhibit 12.) 15 M. WOCDI  (bj ection to the
16 MR VEISS. Are you done 16 form
17 with this? 17 THE WTNESS: He seens |ike
18 MR JUSTUS. You can set 18 a good journalist.
19 that asi de. 19 BY MR JUSTUS:
20 BY MR JUSTUS: 20 Q So at the top of Page 3 --
21 Q M. OKelley, |'mshow ng 21 these are, mercifully, nunbered, so if
22 you what we've narked as O Kel | ey 22 you flip --
23 Exhibit 12. Do you recognize this 23 A Al right.
24  docunent ? 24 Q It says, "Two nmonths into a
www.LexitasLegal.com/Premier Lexitas 888-267-1200 Pages 310-313
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1 quality-control effort designed to curb 1 data center or a cloud conputing, |ike,
2 fraud, domai n maski ng, and ot her sketchy 2 server -- servers faking -- pretending to
3 practices in its narketplace, AppNexus 3 be hunans browsi ng web pages, to generate
4  has offered some details on those cleanup | 4 ad traffic that is not really from
5 efforts and even given thema nane." 5 people.
6 Dd I read that right? 6 Q What ' s donai n maski ng?
7 A Yes. 7 A Donai n naski ng i s when you
8 Q So in addition to fraud and 8 have real people on a website, but
9 domai n nasking, what were sone of the 9 it's-- when it gets sent to an ad
10 other sketchy practices in the AppNexus 10 exchange, you tell the exchange, say,
11  rnarket pl ace AppNexus was experiencing in |11  from The New York Times, or you say, hey,
12 20157 12 this is confidential. I'mnot going to
13 MB. WOODr' (bjection to the |13 share the nane of the domain, so the
14 form 14  buyer might not want to buy traffic from
15 THE WTNESS: | don't know 15 sone randomsite they' ve never heard of,
16 exactly what he's referring to. | |16 but they would be willing to buy -- they
17 think that fraud is a pretty 17 mght have an exclusion list that says
18 generic term so | think it's 18 don't buy that site, but if you nask the
19 anything that didn't feel 19 nane of the domain or pretend to be
20 legitimate to us at that tine. 20 sonebody el se, then it woul d get
21  BY MR JUSTUS 21  purchased.
22 Q Wiat are sone exanpl es of 22 So the buyer isn't buying
23 common fraud? 23 what they expect to buy or they're not
24 A CGenerating traffic froma 24 bl ocki ng what they expect to buy.
Page 316 Page 317
1 Q Wiat are the user security 1 pul I ing noney fromhigh-quality
2 threats fromad fraud? 2 journalism and you're taking
3 MB. WOOD' (bj ection to the 3 noney out of the quality side of
4 form 4 the internet.
5 THE WTNESS. Wen you say 5 But | think nost of this has
6 user security, what do you nean? 6 to do with sort of ad tech
7 BY MR JUSTUS 7 gi mm cks, not, you know, user --
8 Q Is it potentially harnful 8 end- user out cones.
9 for users of the internet when there's ad | 9 BY MR JUSTUS
10 fraud? 10 Q Are there sone types of ad
11 MB. WODODr' (bjection to the |11 fraud on the internet that can lead to
12 form 12 bad -- specifically, bad user outcones?
13 THE WTNESS: Vell, | nean, 13 Let me ask a nore specific
14 nost of what we tal ked about was 14  question.
15 invalid traffic, meaning not 15 Is it possible that sonme
16 humans pretending to be human. So |16 sort of scamcan be acconplished through
17 in those cases, there's no harmto |17 ad fraud?
18 t he humans because they're not 18 M. WOCDI  (bj ection to the
19 actual |y doi ng anyt hi ng. 19 form
20 | think there's a couple of |20 THE WTNESS: The kind of --
21 indirect reasons that fraud is bad |21 the kind of fraud that we're
22 for humans. e is, if you're 22 referring to is people tricking
23 noneti zi ng sites that probably 23 advertisers into buying things
24 shoul dn't be nonetized, you're 24 that they shouldn't.
www.LexitasLegal.com/Premier Lexitas 888-267-1200 Pages 314-317
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1 nore? 1
2 CERTI FI CATE
2 MR JUSTUS: Anot her hour. 3
3 M. WOOD I f you want to 4
4 talk for an hour about AdX s take 5 | HEREBY CERTIFY that the
5 t witness was duly sworn by me and that the
rates, sure. 6 deposition is a true record of the
6 MR JUSTUS: VW don't have testinony given by the witness.
7 any nore questions. 7
It was requested before
8 THE VI DEQGRAPHER  3:52. We . o
8 conpletion of the deposition that the
9 are off the record. witness, BRIAN O KELLEY, have the
10 khkkkkkkkkkkk 9 opportunity to read and sign the
deposition transcript.
11 (BExcused.) 10
12 (Deposi tion concl uded at 11
. 12 /AA// / //rr/
13 approxinately 3:52 p.m)
14 M CHELLE L. GRAY,
13 A Regi stered Professional
15 Reporter, Certified Shorthand
p
16 14 Reporter, Certified Realtine
17 Reporter and Notary Public
15 Dated: COctober 3, 2023
18 16
19 17
20 18 (The foregoing certification
19 of this transcript does not apply to any
21 20 reproduction of the sane by any neans,
22 21 unl ess under the direct control and/or
23 22 supervision of the certifying reporter.)
23
24 24
Page 348 Page 349
1 I NSTRUCTI ONS TO W TNESS 1 - -
2 ERRATA
3 Pl ease read your deposition 2 - -
4  over carefully and make any necessary 3
5 corrections. You should state the reason 4 PAGE LINE CHANGE
6 in the appropriate space on the errata 5
7 sheet for any corrections that are nade. 6 REASON
8 After doing so, please sign T
9 the errata sheet and date it. 8 REASON
9
10 You are signing sane subject -
10 REASON:
11 to the changes you have noted on the
11
12 errata sheet, which will be attached to
12 REASON:
13 your deposition.
13
14 It is inperative that you
14 REASON:
15 return the original errata sheet to the 15
16 deposing attorney within thirt 30) days
p g y y (30) day 16 REASON
17 of receipt of the deposition transcript 17
18 by you. If you fail to do so, the 18 REASON:
19 deposition transcript may be deened to be 19
20 accurate and nmay be used in court. 20 REASON
21 21 -
22 22 REASON:
23 23
24 24 REASON:
www.LexitasLegal.com/Premier Lexitas 888-267-1200 Pages 346—349



