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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS

AUSTIN DIVISION

DIGERATI DISTRIBUTION &
MARKETING, LLC,

Plaintiff,

V. Civil Action No. 1:22-cv-1302

CONRADICAL SARL, JURY TRIAL DEMANDED

Defendant.

COMPLAINT

Plaintiff Digerati Distribution & Marketing, LLC (“Digerati”) asserts the following
claims for declaratory judgment of non-termination and breach of contract against Defendant

Conradical Sarl (“Conradical”) and alleges as follows:

INTRODUCTION

1. Defendant Conradical has willfully taken and obstructed Plaintift Digerati’s
exclusive license in the video game The Outbound Ghost. Plaintiff Digerati funded and provided
significant development resources for Defendant Conradical’s creation of The Outbound Ghost.
After finalizing the production of The Outbound Ghost, Defendant Conradical lauded Plaintiff
Digerati for helping it build a successful game.

2. Then, Defendant Conradical began to falsely claim that it had no role in the
testing or certain developments of The Outbound Ghost. When viewed side-by-side, the

conclusion that Defendant Conradical has been making false statements is inescapable:
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Conradical’s Nov. 30, 2022 Statement Conradical’s Dec. 1, 2022 Statement

@ The Outbound Ghost | OUT NOW..
§ g

IT'S OUT NOW!
- Regarding the Nintendo Switch, PlayStation 4, and

The PlayStation 2 was my PlayStation 5 release of The Outbound Ghost.
first console ever and it's
crazy to see my game having | am so incredibly disappointed and | will do everything
released on PlayStation 4 and in my power to do what's right.

PlayStation 5 TODAY [
For now, if you want to play the game, the Steam

RT& to help out! Would oYY
version is the one that | have approved.

mean alot )

(Switch release tomorrow)

3. Digerati’s Publishing License to The Outbound Ghost is valid and in full force
pursuant to the terms of the Licensing Agreement. Nonetheless, Defendant Conradical has
manipulated with The Outbound Ghost on Steam such that consumers are misled by the

following new billboard:

This game is no Iongér authorized by the developer.

Download The Outbound Ghost Demo

Despite this statement, Defendant Conradical has always approved the version released on
Steam. In addition, Defendant Conradical has knowingly made materially false
representations regarding Digerati’s exclusive right to use the copyrights relating to 7The
Outbound Ghost to Steam, Nintendo, and Sony. These malicious statements have resulted in
damage under the Digital Millennium Copyright Act of 1998, 17 U.S.C. § 512.

4, Digerati welcomes improvements from its developers. Through this action,
they do not seek to stop others from developing video games, or to compel developers to

_2_
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publish video games that do not reflect their original creation. But Digerati cannot tolerate
Defendant Conradical’s willful breach of contract and disparagement of The Outbound Ghost.
There is no excuse. Due to Defendant Conradical’s willful breach, Digerati has no choice but
to file this lawsuit and seek injunctive relief, damages, and other relief for Defendant

Conradical’s material breach of the Licensing Agreement.

THE PLAINTIFF

5. Plaintiff Digerati is a limited liability company formed under the laws of Texas
with a principal place of business at 7200 Moon Rock Road, Austin, TX, 78739. The only

member of Digerati is Sarah Alfieri who is domiciled in Texas.

THE DEFENDANT

6. Defendant Conradical Sarl is a Switzerland society with limited responsibility
with a principal place of business at Grand Chardonnet 10, Rue de Ransou 187, 1936
Switzerland. On information and belief, the only managing member of Conradical is Conrad

Borrell who is domiciled in Switzerland.

SUBJECT MATTER JURISDICTION

7. This is an action for declaratory judgment and breach of contract arising under
the laws of Texas.

8. This Court has subject-matter jurisdiction over these claims pursuant to 28
U.S.C. § 1332 as this is an action where the amount in controversy exceeds the sum of
$75,0000, exclusive of interest and costs, and is between citizens of a State (Texas) and citizens
of a foreign state (Switzerland).

9. Digerati is a limited liability company organized under the Laws of Texas with

one member, Ms. Alfieri.
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10.  Upon information and belief, Conradical is a Switzerland company with one
member, Mr. Borrell. Because Mr. Borrell is a citizen of Switzerland, Conradical is a citizen
of Switzerland. Because Conradical is not a citizen of Texas, all plaintiffs are diverse from
Defendant under 28 U.S.C. § 1332.

11.  Additionally, this Court has subject matter jurisdiction pursuant to 28 U.S.C.
§§ 1331 and 2201. Count I-II are for declaratory judgment for claims involving contracts and
other alleged rights and obligations, the amount at issue in the declaratory requests exceeds
$75,000, exclusive of interests and costs, and an actual and justiciable controversy exists
between Digerati and Conradical concerning the rights, responsibilities, and obligations of

the parties to this lawsuit.

PERSONAL JURISDICTION & VENUE

12.  This Court has personal jurisdiction over Defendant Conradical under Texas
Civil Practice & Remedies Code § 17.042, or in the alternative, Federal Rule of Civil
Procedure 4(k). Defendant Conradical contractually submitted to the personal jurisdiction of
any federal court in the State of Texas in Travis County in the State of Texas in Section 10(a)
of the Licensing Agreement. Therefore, the Court has personal jurisdiction over Conradical.

13. In addition, upon information and belief, Defendant Conradical derives
substantial revenue from business transactions in Texas and in this District, and otherwise
avails itself of the privileges and protections of the laws of Texas such that this Court’s exercise
of jurisdiction over Defendant Conradical does not offend traditional notions of fair play and
due process. In addition, Defendant Conradical’s breaching actions caused harm to Digerati

in Texas and aimed such harm at Digerati in Texas and 1in this District such that Defendant
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Conradical should reasonably expect such actions to have consequences in Texas and in this
District.

14.  Upon information and belief, Defendant Conradical has transacted business
with consumers located in the U.S., including Texas and this District, for the sale and
shipment of The Outbound Ghost.

15.  Venue is proper in this District under 28 U.S.C. §§ 1391 because Defendant
Conradical consented to venue “exclusively in the . . . federal courts within Travis County,
Texas” in Section 10(a) of the Licensing Agreement, a substantial part of the events or
omissions giving rise to the claim occurred in this District, or Defendant Conradical is subject
to the Court’s personal jurisdiction with respect to this action in this District.

THE LICENSING AGREEMENT

16. On September 10, 2021, Digerati and Defendant Conradical entered into the
Video Game Licensing Agreement (the “Licensing Agreement”). Attached as Exhibit B is a
copy of the Licensing Agreement.

17.  Pursuant to the Licensing Agreement, Digerati sought to obtain a license to the
Licensed Game' from Defendant Conradical, and “Developer wishes to license the Licensed
Game to Publisher, to exploit the Licensed Game on the Publication Platforms in accordance
with the following terms and conditions set forth in this Agreement.”

18.  In Section 3(a) of the Licensing Agreement, the Parties agreed to the following:

! “Licensed Game” means “each version of the video game identified and described on Exhibit A (including any
variants thereof primarily based on or dependent upon the source code thereof, such as re-masters and enhanced
editions) for use with each of the Platforms, including updates and enhancements thereto.” Exhibit A provides
a references to “[a]n accurate description of the Licensed Game” that could be found “at the following URL as
of the Effective Date: https://store.steampowered.com/app/1276810/The Outbound Ghost/.”

_5_
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License. Developer hereby grants to Publisher the Publishing License,!” and the
Brand Features License.!”!

(i) The Parties agree that any use of Developer Brand Features!*! by
either Party must comply with false advertising and similar laws.

(i1) Publisher further agrees that any use of the Developer Brand
Features by Publisher must meet Developer’s commercially reasonable
quality standards.

19.  Pursuant to Section 4, the Parties agreed to the following relevant terms:

(a) Communication & Project Management. In fulfilling their obligations under
this Agreement and otherwise cooperating and communicating on matters
related to the publication, marketing, distribution and commercial exploitation
of the game, the Parties will comply with the guidelines set forth in Appendix
B.

(b) Delivery Platforms and Format. Developer shall deliver the Licensed Game in
executable format for all Delivery Platforms, free of all Defects, to Publisher, in a
form and format specified by Publisher, unless otherwise agreed upon by the
Parties in writing. The Developer has no obligation to prepare the Licensed
Game in executable format for Platforms other than Delivery Platforms at any
time or at all. Developer shall, however, upon Publisher’s commercially
reasonable request, provide such variants or versions of the Licensed Game for
the Delivery Platforms as may be necessary to port the Licensed Game to the
Publication Platforms. Additionally, Developer shall promptly deliver any and
all bug fixes, updates or upgrades of the Licensed Game that Developer
develops for the Delivery Platforms . . . and other Platforms, if any.

(c) Build Delivery. Developer shall, at any time prior to the delivery in Section
4(b) above, and at Publisher’s request, deliver or otherwise make available the
then-current build of the Licensed Game for the Delivery Platforms specified

2 “Publishing License” under the Licensing Agreement “shall refer to the exclusive, irrevocable, perpetual unless
this Agreement is terminated pursuant to Section 8 of this Agreement), worldwide, fully paid up, sublicensable
(across multiple tiers) right and license throughout the world to: (i) use, license, sublicense, sell, advertise,
promote, publicly perform, distribute, and display the Licensed Game, (ii) create derivative works of the
Licensed Game of solely for the purpose of advertising, promoting and marketing the Licensed Game, and
(iii) otherwise utilize the Licensed Game for and in connection with publishing, distributing, advertising,
marketing and promoting the Licensed Game to consumers.”

3 “Brand Features License” means “the non-exclusive, irrevocable, perpetual (unless this Agreement is
terminated pursuant to Section 8 of this Agreement), fully paid up, sublicensable (across multiple tiers) right and
license throughout the world to: (i) use, (ii) create derivative works of, and (iii) display and otherwise utilize the
Developer Brand Features and components of the Licensed Game (including, without limitation, pictorial,
audio and audiovisual elements, characters, screenshots and icons) in connection with the production of the
Licensed Game and the advertising, promotion and marketing thereof.”

4 “Developer Brand Features” means the trademarks, trade names, service marks, service names logos and other
brand features proprietary to Developer and associated with the Licensed Game, including but not limited to
those set forth on Exhibit B.

—6—
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by Publisher in both object code and source code formats, and in accordance
with any quality or performance milestones communicated to Developer by
Publisher no later than 30 days from the date of each such request.

(g) Store Pages and Credentials. With respect to any Distribution Services
through which Publisher is publishing or distributing the Licensed Game
pursuant to this Agreement:

(1) If Developer has established a Store Page prior to the Effective Date,
Developer shall ensure that Publisher is provided with administrative
level access to such Store Pages within 5 days of the Effective Date.

(11) If Developer has not established a Store Page prior to the Effective
Date, Publisher shall construct such Store Page for the Licensed Games
as Publisher feels are reasonably necessary for the successful distribution
and marketing of the Licensed Game.

(111) Developer shall not make any changes to Store Pages without
Publisher’s written approval. Developer shall ensure that at all times,
during the t erm of this Agreement, Publisher shall be clearly and
conspicuously listed as the publisher of the Licensed Game on any Store
Pages.

(iv) Developer shall provide Publisher with such assets, screenshots and
video data as may be necessary for the successful creation of Store
Pages. The final form and content of any Store Pages shall lie solely
within the commercially reasonable discretion of the Publisher.

(vi) In any event, if Publisher is publishing or distributing the Licensed
Game on PC Distribution Services, Developer and Publisher shall
ensure that a Store Page on Valve’s Steam service is accessible to the
general public by no later than the date that falls 30 days from the
Effective Date.

(1) Attribution and Accreditation.

(1) Developer shall ensure that the name and logo of Publisher and any
third parties engaged by Publisher are included in all versions of the
Licensed Game to be distributed or published by Publisher under this
Agreement in accordance with prevailing video games’ industry
standards.

(11) Developer shall ensure that Publisher and Publisher’s staff are
properly credited and acknowledged in the credits of all versions of the

_7_
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Licensed Game to be distributed or published by Publisher under this
Agreement 1 n accordance with prevailing video games’ industry
standards.

Pursuant to Section 8(a) of the Licensing Agreement, the “Initial Term” of the

agreement commences “as of the Effective Date” and expires “on the date that falls 7 years

from the Launch Date, unless terminated as set forth in this Section 8.”

21.

Pursuant to Section 8(c) of the Licensing Agreement, either Party may

terminate the Licensing Agreement as follows:

Termination by FEither Party. Either Party may terminate this Agreement:
(1) upon a material default or breach by the other Party of any of its obligations
under this Agreement, unless within 30 calendar days after receipt of written
notice of such default, the defaulting Party remedies such default (unless such
default is incapable of being cured); or (ii) if the other Party becomes insolvent
or seeks protection under any bankruptcy, receivership, trust, deed, creditor’s
arrangement, or comparable proceeding, or if any such proceeding is instituted
against such other Party and not dismissed within 90 days; or (iii) if either Party
provides written notice to the other Party at least 60 days prior to the next
Automatic Renewal date, with the Agreement thereby terminating at the end
of the then-current term.

22.  Pursuant to Section 8(d) of the Licensing Agreement, Digerati may terminate

the Licensing Agreement as follows:

(1) with 30 days written notice if there is a change of control, whether directly
or indirectly, de jure or de facto, of Developer; or

(i1) with 30 days written notice if, after evaluation of a build of the Licensed
Game in connection with a Milestone deliverable requirement, Publisher
determines, in Publisher’s reasonable discretion, that the Licensed Game has
not met the requirements of the applicable Milestone; or

(11) immediately, in the event it is determined, in Publisher’s sole and
reasonable discretion, that (A) publication of the Licensed Game, or (B) the
performance of any of Publisher’s obligations hereunder would be illegal or
result in the violation of any law applicable to Publisher.
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23.  Nothing in the Licensing Agreement allows Conradical to terminate the
Licensing Agreement if Nick Alfieri no longer works at Digerati or if “there is a change of
control, whether directly or indirectly, de jure or de facto, of [Digerati].”

24.  Pursuant to Section 9(a) of the Licensing Agreement,

Mutual Indemnification. Each Party hereby agrees to indemnify, defend, and
hold the other, and its respective subsidiaries, officers, directors, attorneys,
affiliates, parents, agents and employees, harmless from any losses, liabilities,
causes of action and costs (including reasonable attorneys’ fees) from, or on
account of, or related to any claims arising out of the following: (i) any breach
by the indemnifying Party of its obligations, representations and warranties
hereunder, (i1) any claims by the indemnifying Party’s creditors or alleged
creditors to the effect that the other is responsible or liable for its debts,
commitments or other obligations; or (iii) the use of the Licensed Rights as
contemplated under this Agreement.

25.  Finally, pursuant to Section 10(a) and (c), the Parties agreed to the following
relevant terms:

(a) Governing Law and Jurisdiction. This Agreement shall be governed by and
interpreted under the laws of the State of Texas, without reference to its choice
of laws principles. The Parties expressly understand and agree that any dispute
arising under this Agreement will be brought exclusively in the state or federal
courts within Travis County, Texas, and the Parties hereby consent to the
exclusive personal jurisdiction and venue t herein. The Parties expressly waive
the application of the United Nations Convention on Contracts for the
International Sale of Goods to the terms of this Agreement.

(c) Injunctive Relief. The Parties acknowledge that monetary damages and
remedies at law may be inadequate to provide full compensation in the event
of a material breach relating to each Party’s obligations, representations, and
warranties hereunder, and the non-breaching Party shall therefore be entitled
to seek injunctive relief in the event of any such material breach.

THE OUTBOUND GHOST’S DEVELOPMENT

26.  Shortly after the Licensing Agreement, the Parties began working together to

develop The Outbound Ghost.
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27. The Outbound Ghost, developed by Digerati and Conradical engineers, reflects
an extensive collection of creative expressions, including, among other things, the sequence,
structure, organization, and flow of screens and prompts that make up the user interface and
shape one’s overall experience of the platform, as well as the unique textual and visual
expressions embodied in each individual screen display.

28.  To market The Outbound Ghost, Digerati and Defendant Conradical have
commissions and created several advertisements to promote The Outbound Ghost. For
example, Defendant Conradical operates the twitter account @OutboundGhost to convey to
users information related to The Outbound Ghost.

29.  Throughout the development of The Outbound Ghost, Defendant Conradical

praised Digerati for providing valuable services in the development of The Outbound Ghost:

@ The Outbound Ghost

@OutboundGhost

On the topic of decor, @AdamEmmott from Digerati
has done a fantastic job doing some more decorating
and has put his incredible worldbuilding skills to use in
some of these setpieces! He's also done other stuff
like that book scene in the first video! (13/16)

10:33 AM - Aug 14, 2022

30. On September 17, 2022, Defendant Conradical indicated that it had awareness

that The Outbound Ghost would be available on other platforms:

—10-



Case 1:22-cv-01302-LY Document 1 Filed 12/09/22 Page 11 of 26

“The Outbound Ghost
@OutboundGhost
What's also insane is that we managed to

(somehow???) get physical copies of the game through
our publisher @DigeratiDM and @SigEditionGames!!!

They sold out so fast on the first day, but they're back
in stock so check them out here:

8:59 AM - Sep 17, 2022

31.  On September 20, 2022, Digerati and Defendant Conradical published the

Outbound Ghost on Steam:

The Outbound Ghost

@OutboundGhost
MY GAME IS OUT NOW!!! I've put blood, sweat, and
tears into it, and it's finally releasing...

When | was 15 | started learning how to make games,
at 19 | started this, and now at 22 I'm releasing it as my

first full-time game |23

RTlo help out!!! Link to the game below .

Outbound Ghost HAS RELEASED!

11:53 AM - Sep 20, 2022

32. On September 24, 2022, Defendant Conradical indicated that The Outbound

Ghost had been patched “over 15 times” within a few days following its release:

The Outbound Ghost

@OutboundGhost
After 3 years, my game released on TUESDAY and |
really appreciate the warm reception >

Since then I've patched the game over 15 times with
community suggestions and more, so if you would like
to support me, get the game and leave a review! ¢

RTto help, and link to the game

12:39 PM - Sep 24, 2022

33.  On September 26, 2022, Defendant Conradical acknowledge that consumers
could purchase the game on Steam at a 20% discount:

—-11 -
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The Outbound Ghost
2P eoutboundahost
LAST CHANCE to get the game at 20% DISCOUNT! o

| put my everything into this game and after 3 it finally
released last week &3

SO0O0 appreciative of the "Very Positive" Steam rating,
and if you enjoy the game give it a review! €

Also, RTto help out :) The game link’s below!
- T

ANCE togetit at 20% DISCOUNT!

9:34 AM - Sep 26, 2022

34. On October 3, 2022, Defendant Conradical indicated that “25+ patches”

occurred on The Outbound Ghost “in 2 weeks,” which is reproduced below:

The Outbound Ghost

@OutboundGhost
2 weeks ago | released my game after having worked
on it for 3 years €

After 25+ patches in 2 weeks, I'm excited to reveal

THE ROADMAP (2023+)! Check it out in the thread &3

Also, RTsappreciated + leave a review on Steam, it's
the best thing you could do to support me!

10:29 AM - Oct 3, 2022

35.  Defendant Conradical approved the versions of The Outbound Ghost and the
sales strategies, including making the game cheaper to make it more accessible to consumers:

Digerati @DigeratiDM - Oct 25
Replying to @0utboundGhost

mmmmmmm free demo =2

Q 1 ! Q 2 &
The Outbound Ghost
@OutboundGhost

Replying to @DigeratiDM
The best ¥

12:14 PM - Oct 25, 2022

36. On November 18, 2022, Defendant Conradical expressly stated that it had been
involved in the porting of The Outbound Ghost:

—-12 -
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\ The Outbound Ghost
¥ @OutboundGhost

In case you want to follow me on a different platform,
I've got my YouTube: youtube.com/@Conradical !

Haven't posted there in a while because of being busy
with localization and porting, but devlogs will resume
regular posting once those are out (which is soon) ««

youtube.com

Conradical Games

Game developer behind Lootbox Lyfe, Girabox, and The
Outbound Ghost. ...

8:27 AM - Nov 18, 2022

37. Defendant Conradical informed consumers that The Qutbound Ghost could be

purchased on Steam for a discounted price:

£\ The Outbound Ghost
@0utboundGhost
Also, if you want to get the game on Steam, it's 25%
off for the Autumn sale!

Get it here:
store.steampowered.com/app/1276810/Th...

11 1842 views 0:03/0:03 qx 7

8:54 AM - Nov 23, 2022

38. Defendant Conradical informed consumers that The Outbound Ghost was

“coming to PlayStation on Nov. 30th” and “Switch on Dec. 1st,” which 1s reproduced below:

The Outbound Ghost is coming to PlayStation on Nov.
30th, and Switch on Dec. 1st!««

I've been playing on these consoles since | was like 2,
and now I'm finally releasing my RPG on them &#

RTto help out, and follow to get notified on release!

PlayStation Release - November 30th

endo Switch Release - December 1st

39.  Defendant Conradical indicated that it approved The Outbound Ghost being

published on PlayStation and Nintendo:

~13-
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AHHHHHHHHH

THE PARTIES’ DISPUTE & CONRADICAL’S DISPARAGEMENT

40. On November 29, 2022, Defendant Conradical sent a demand letter to
Digerati. Attached as Exhibit B is a copy of this November 29, 2022 Demand Letter.

41. In this Demand Letter, Defendant Conradical made several demands that are
unfounded, including several issues that Digerati quickly cured upon notice. Specifically,
Defendant Conradical claimed that it could terminate the Agreement because:

Change in control: the tragic and unexpected passing of Mr. Nick Alfieri,

founder and CEO of the Publisher, has resulted in a severe change of

circumstances affecting the Contract. One of the main reasons by which the

Developer decided to work with the Publisher in connection with the

distribution of the Licensed Game was the Developer’s trust in Mr. Alfier1’s

experience and skill in this industry, and his unfortunate demise has had a

noticeable impact in the Publisher’s situation and their ability to properly

distribute the Licensed Game and otherwise perform its obligations under the
Contract.

This purported cause for termination of the Contract is substantially similar to (1) another
developer’s purported basis for terminating a separate agreement; and (2) another publisher’s
purported grounds for tortiously interfering with Digerati’s contracts with its developers. On
information and belief, this developer and publisher have been tortiously interfering with the
Agreement by actively encouraging and taking steps to induce Defendant Conradical to

breach the Agreement on this basis.

—14 -
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42.  Conradical further expressly threatened “to initiate formal legal proceedings
against [Digerati]” unless it “compl[ied] with the requests and demands set forth” in the letter.
43.  On November 30, 2022, Defendant Conradical indicated its approval with the

launch of The Outbound Ghost on PlayStation:

@ The Outbound Ghost | OUT NOW...

IT'S OUT NOW! @

The PlayStation 2 was my
first console ever and it's
crazy to see my game having
released on PlayStation 4 and
PlayStation 5 TODAY O

RT& to help out! Would
mean a ot )

(Switch release tomorrow)

Defendant Conradical also indicated that it continued to approve the launch of The Outbound

Ghost on Switch:

The Outbound Ghest
@QutbeundGhost

Thank you all for the incredible reception! Can't
respond to all of the comments cause launch day is
always busy but | seriously really appreciate the
support :)

12:18 PM - Nov 30, 2022

44, On December 1, 2022, Defendant Conradical posted the following tweet:

Regarding the Nintendo Switch, PlayStation 4, and
PlayStation 5 release of The Outbound Ghost.

| am so incredibly disappointed and | will do everything
in my power to do what's right.

For now, if you want to play the game, the Steam
version is the one that | have approved.

9:36 AM - Dec 1, 2022

Defendant Conradical began stating that:

—15-
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=3\ The Outbound Ghost
e S @OutboundGhost

Replying to @Yonah71864345 and @OctoRock 1982

| personally was not able to test the version of the
game that's out now on consoles. Would like to make
that very clear.

10:31 AM - Dec 1, 2022

45.  This statement regarding “never wanting this version of the game to come out”
is false because, inter alia, Defendant Conradical had wanted the version of the game released
as indicated in its previous tweets and tested the game on these Delivery Platforms before
making this statement on December 1, 2022

46.  This statement regarding “not able to test the version of the game that’s out

now” is false because, inter alia, Defendant Conradical had tested the game on these Delivery

Platforms before making this statement on December 1, 2022:

Conrad Grindheim 2:57 pm
# Hey! Managed to test it out on docked, and to me it seems not so much better 9

maybe 20fps at most

47.  Defendant Conradical is undermining the success of The Outbound Ghost. For

example, one consumer @CGDannyB tweeted the following:

[e—

pereiiary
This is shocking to see, aside from a few minor visual
bugs, the experience has been near flawless on PS5

Hope the game reaches a state the team is happy with!
Best of Luck @OutboundGhost

—16 -
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To which, Defendant Conradical responded:

The Outbound Ghost | OUT NOW...

What point in the game are you
at? You could be approaching a
critical point soon. There is a bug
regarding swapping items, and a
language bug at the start of
chapter 2 as well as far as | know.

Keep an eye out for those.

Moreover, Defendant Conradical is even directing consumers to demand refunds:

The Outbound Ghost
@0utboundGhost

Replying to @mshipman89 and @Sphendranab

| wasn't able to test it. Not sure who was responsible
for testing, probably someone hired by my publisher.

For refunds, | would assume you'd have to go through
where you bought them. Sorry | can't help more than
this :/

8:15PM - Dec 1, 2022

48. On December 4, 2022, Digerati responded to Defendant Conradical’s demand
letter and demanded the immediate retraction and correction of several false defamatory and
disparaging statements. Attached as Exhibit C is a copy of the December 4, 2022 Demand
Letter.

49. On December 6, 2022, Defendant Conradical sent a second demand letter to
Digerati. Attached as Exhibit D is a copy of the December 6, 2022 Demand Letter. In
addition to the unfounded basis previously claimed, Conradical further expressly threatened
“to pursue all legal actions available against the Publisher and its key officers, in Texas,
England or [sic] any other relevant jurisdiction.”

50.  On December 8, 2022, Defendant Conradical modified the Steam page for The

Outbound Ghost as follows:

—-17 -
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RECENT EVENTS & ANNOUNCEMENTS

This game is no longer authorized by Roadmap Update - NEW LANGUAGES
the develope| THIS MONTH, Remastered Music, And...

Thu, D 22 Tue, November 15, 2022

Attached as Exhibit E is a copy of a screenshot accurately reflecting the Steam page for The
Outbound Ghost as of December 9, 2022.

51. Thereafter, on December 8, 2022, Digerati requested that Steam restore the
page for The Outbound Ghost. Further, Digerati demanded that Defendant Conradical comply
with its obligations under the Licensing Agreement, including specifically that Defendant
Conradical deliver and make available the then-current build of the Licensed Game for the
Delivery Platforms, including Steam, in both object code and source code formats under
Section 4(c).

52. On December 9, 2022, Steam responded to Digerati as follows:

Since there is an ongoing legal dispute over The Outbound Ghost, we’ve taken

the store page off of Steam for the time being. We encourage you to resolve

those issues with the developer. Please let us know when the issues have been

resolved, and we can discuss reinstating the store page and investigate whether
we can recover the deleted assets.

We can confirm that the changes made to The Outbound Ghost store page were
made by one of the users authorized to make such changes under your partner
account. But because of our privacy policy, we cannot share information about
the actions of any specific user as this time. We will comply with a validly
issued subpoena or other legal process requesting information related to such
changes, to the extent we have the requested information.

53.  Because Digerati has the Publishing License under the Licensing Agreement

and Defendant Conradical has obligations to attribute the game to Digerati, store pages,

— 18-
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credentials, delivery of The Outbound Ghost “free of all Defects,” deliver “all bug fixes,
updates, or upgrades,” provide build deliveries upon request, and communications on matters
related to the publication, marketing, distribution, and commercial exploitation of The
Outbound Ghost, Defendant Conradical has materially breached the Licensing Agreement and
causing significant irreparable harm unless enjoined.

54.  Defendant Conradical’s actions are causing immediate and irreparable harm,
and therefore, Digerati should be entitled to injunctive relief during the pendency of this
action. In addition, a controversy exists between the Parties which establishes the need for

the declaratory relief sought herein.

CAUSES OF ACTION

CountlI
(DECLARATORY JUDGMENT OF OWNERSHIP)

55.  Digerati incorporates by reference the allegations in Paragraphs 1-54 above.

56.  There is an actual and substantial controversy between Digerati and Defendant
Conradical regarding Digerati’s rights to the exclusive, irrevocable, perpetual, worldwide,
fully paid up, sublicensable (across multiple tiers) right and license throughout the world to:
(1) use, license, sublicense, sell, advertise, promote, publicly perform, distribute, and display
the Licensed Game, (i) create derivative works of the Licensed Game of solely for the
purpose of advertising, promoting and marketing the Licensed Game, and (iii) otherwise
utilize the Licensed Game for and in connection with publishing, distributing, advertising,
marketing and promoting the Licensed Game to consumers.

57.  To resolve the legal and factual issues raised by Defendant Conradical and to
afford relief from the controversy Defendant Conradical’s assertions have precipitated,

Digerati is entitled to a declaratory judgment confirming its rights pursuant to 28 U.S.C.
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§ 2201 and Federal Rule of Civil Procedure 57 to the exclusive, irrevocable, perpetual,
worldwide, fully paid up, sublicensable (across multiple tiers) right and license throughout the
world to: (i) use, license, sublicense, sell, advertise, promote, publicly perform, distribute, and
display the Licensed Game, (ii) create derivative works of the Licensed Game of solely for
the purpose of advertising, promoting and marketing the Licensed Game, and (iii) otherwise
utilize the Licensed Game for and in connection with publishing, distributing, advertising,
marketing and promoting the Licensed Game to consumers. For example, and without
limitation, Defendant Conradical cannot terminate under Section 8 of the Licensing
Agreement.

Count II
(Declaratory Judgment of Non-Termination)

58.  Digerati incorporates by reference the allegations in Paragraphs 1-57 above.

59.  Defendant Conradical may only seek the termination of the Licensing
Agreement pursuant to Section 8(c), and Defendant Conradical has no basis to claim
termination under Section 8(c), including no material default or breach by Digerati of any of
its obligations under the Licensing Agreement without being remedied within 30 days after
receipt of written notice of such default.

60.  Because Defendant Conradical may not terminate the Licensing Agreement
under Section 8(c), Digerati seeks and is entitled to a declaratory judgment pursuant to 28
U.S.C. § 2201 and Federal Rule of Civil Procedure 57 that Defendant Conradical may not
terminate the Licensing Agreement pursuant to Section 8, and Digerati has the Publishing

License and the Brand Features License.

—20-



Case 1:22-cv-01302-LY Document 1 Filed 12/09/22 Page 21 of 26

Counrt IIT
(Breach of Contract — Material Breaches of Licensing Rights)

61.  Digerati incorporates by reference the allegations in Paragraphs 1-60 above.

62.  The Court should order specific performance of the Licensing Agreement.

63. In Section 3 of the Licensing Agreement, Conradical grants to Digerati the
Publishing License and the Brand Features License.

64. By the actions alleged here, Conradical has materially breached the Licensing
Agreement by interfering with Digerati’s Publishing License and the Brand Features License,
including by removing the Steam page.

65.  Section 4(a) of the Licensing Agreement requires that Conradical cooperate
and communicate on matters related to the publication, marketing, distribution, and
commercial exploitation of The Outbound Ghost.

66.  Conradical has not cooperated or communicated with Digerati with respect to
Conradical’s marketing tweets that disparage Digerati and Conradical’s demands to Steam
and other Delivery Platforms for the removal of The Outbound Ghost under the DMCA or
being unauthorized by Conradical, including its obligations to comply with the guidelines set
forth in Appendix B to the Licensing Agreement.

67.  Sections 4(b) and 4(c) of the Licensing Agreement requires Conradical to
deliver The Outbound Ghost in executable format for “all Delivery Platforms, free of all Defects,

b2

to Digerati.” Further, Conradical has an obligation, “upon Publisher’s commercially
reasonable request,” to provide such variants or versions of The Outbound Ghost and deliver

all bug fixes, updates, and upgrades of The Outbound Ghost for all Delivery Platforms.
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68.  Conradical failed to deliver The Outbound Ghost free of all defects and failed to
provide variants and bug fixes, updates, and upgrades necessary for The Outbound Ghost on all
Delivery Platforms, including Steam, Nintendo Switch, and PlayStation.

69.  Section 4(g) requires Conradical to provide Digerati with all credentials and
access to the Store Pages for The Outbound Ghost and cannot make any changes without
Digerati’s prior written approval, including clearly and conspicuously listing Digerati as the
publisher of the game, providing all assets necessary for the Store Page, and ensuring the page
1s accessible to the general public.

70.  Conradical materially breached its obligations under this Section because
Conradical modified the Store Page on Steam, removed The Outbound Ghost from Steam,
removed Digerati’s access credentials, removed Digerati’s naming as publisher on the page,
and failed to provide Digerati with the assets necessary to keep the page accessible to the
general public.

71.  Section 4(i) requires Conradical to properly attribute credit for The Outbound
Ghost to all relevant parties.

72.  Conradical failed to attribute the portions of The Outbound Ghost to itself for
which it was responsible and misrepresented these facts to the public.

73.  Conradical’s conduct breaches at least Sections 3, 4(a), 4(b), 4(c), 4(g), and 4(1)
of the Licensing Agreement.

74.  Digerati has provided notice or an opportunity to cure, but under the
circumstances, such notice period would be futile.

75.  As a result of Conradical’s failure to comply with its obligations under the

Licensing Agreement, Digerati has been damaged in the amount of at least $75,000.
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76.  Pursuant to Section 10(c) of the Licensing Agreement, Digerati seeks specific
performance of the obligations under the Licensing Agreement contained in Sections 3, 4(a),
4(b), 4(c), 4(g), and 4(1)

77.  In the alternative, Digerati seeks recovery of these damages from Conradical.

78.  Digerati also seeks to recover its attorneys’ fees and expenses under Chapter 38
of the Texas Civil Practice and Remedies Code.

CounT 1V
(Breach of Contract — Indemnification Clause)

79.  Digerati incorporates by reference the allegations in Paragraphs 1-78 above.

80.  Section 9(a) provides that Conradical must indemnify, defend, and hold
Digerati harmless, “and its respective subsidiaries, officers, directors, attorneys, affiliates,
parents, agents and employees, harmless from any losses, liabilities, causes of action and costs
(including reasonable attorneys’ fees) from, or on account of, or related to any claims arising
out of the following: (i) any breach by [Conradical] of its obligations, representations and
warranties hereunder; . . . or (iii) the use of the Licensed Rights as contemplated under this
Agreement.”

81.  Conradical breached this provision by failing to indemnify, defend, and hold
Digerati harmless for the breach of the Licensing Agreement by Conradical and for Digerati’s
use of the Licensed Rights, including on Steam.

82.  As a result of Conradical’s failure to comply with its obligations under the
Licensing Agreement, Digerati has been damaged and seeks recovery of these damages from

Conradical.
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JURY DEMAND

83.  Pursuant to Rule 38(b) of the Federal Rules of Civil Procedure, Digerati hereby

demands a trial by jury on all claims, issues, and damages so triable.

REQUEST FOR RELIEF

For the foregoing reasons, Digerati respectfully requests that this Court grant the

following relief:

1.

2.

Judgment in Digerati’s favor on each count;

A declaration from the Court that Digerati’s rights to the exclusive, irrevocable,
perpetual, worldwide, fully paid up, sublicensable (across multiple tiers) right and
license throughout the world to: (i) use, license, sublicense, sell, advertise, promote,
publicly perform, distribute, and display the Licensed Game, (ii) create derivative
works of the Licensed Game of solely for the purpose of advertising, promoting and
marketing the Licensed Game, and (iii) otherwise utilize the Licensed Game for and
in connection with publishing, distributing, advertising, marketing and promoting the
Licensed Game to consumers;

A declaration from the Court that Defendant Conradical may not terminate the
Licensing Agreement pursuant to Section 8, and Conradical has granted to Digerati
the Publishing License and the Brand Features License;

An order requiring that Conradical immediately transfer and turn over all assets and
copies of The Outbound Ghost or any derivative work thereof'in its possession or control,
including the most recent and all prior version(s) of the game;

An order requiring Conradical’s specific performance of the obligations contained
within the Licensing Agreement, including Sections 3, 4(a), 4(b), 4(c), 4(g), and 4(1);

Orders that Defendant, their affiliates, officers, agents, servants, employees, attorneys,
confederates, and all persons acting for, with, by, through, under, or in active concert
with them be temporarily, preliminarily, and permanently enjoined and restrained
from:

a. Using The Outbound Ghost or any reproductions, counterfeit copies, or colorable
imitations thereof in any manner in connection with the distribution, marketing,
advertising, offering for sale, or sale of any product that is not a genuine 7he
Outbound Ghost product or is not authorized by Digerati to be sold in connection
with The Outbound Ghost product;

b. Infringing, inducing, or enabling others to infringe Digerati’s exclusive rights to
The Outbound Ghost;
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Committing any acts calculated to cause consumers to believe that Defendant’s
counterfeit The Outbound Ghost product are those sold under the authorization,
control, or supervision of Plaintiff, or are sponsored by, approved by, or otherwise
connected with Plaintiff;

Further damaging Plaintiff’s goodwill and The Outbound Ghost product;
Otherwise competing unfairly with Plaintiff in any manner;

Shipping, delivering, holding for sale, transferring, or otherwise moving, storing,
distributing, returning, or otherwise disposing of, in any manner, products or
inventory not manufactured by or for Plaintiff, nor authorized by Plaintiff to be
sold or offered for sale, and which copy any of The Outbound Ghost product,
including any reproductions, counterfeit copies, or colorable imitations thereof;

Using, linking to, transferring, selling, exercising control over, or otherwise owning
the Store Pages, the Delivery Platforms, or any other store page or delivery
platform account that is being used to sell or is the means by which Conradical
could continue to sell copies of The Outbound Ghost Products; and

Operating and/or hosting websites at the Store Pages and/or the Delivery
Platforms that are involved with the distribution, marketing, advertising, offering
for sale, or sale of any reproduction, counterfeit, copy, or colorable imitation
thereof that is not a genuine 7The Outbound Ghost Product or not authorized by
Plaintiff to be sold.

Orders that Steam, PlayStation, Nintendo, X-Box, Store Pages, Delivery Platforms,
and any other online distribution provider:

a.

Be prohibited from aiding or assisting any Defendant, person, or entity in any of
the activities describe above in Paragraph 5(a)—(h);

Disable and cease providing services for any accounts through which Defendant
engage in the sale of The Outbound Ghost Products without Plaintiff’s
authorization, including any accounts associated with the Conradical,;

Disable and cease displaying any advertisements used by or associated with
Conradical in connection with the sale of The Outbound Ghost Products without
Plaintiff’s authorization; and

Take all steps necessary to prevent Defendant from interfering, modifying,
deleting, or destroying any assets or links concerning The Outbound Ghost
Products, including, but not limited to, removing credentials for Conradical to
access the Store Pages and delivery of credentials for Plaintiff to access the Store
Pages.

Award to Digerati of pre-judgment and post-judgment interest on all damages awarded
against Conradical;
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9. Award Digerati its reasonable attorneys’ fees and costs; and

10.  Granting Digerati such other and further relief as the Court may deem just and proper.

Dated: December 9, 2022 Respectfully,

JAMES H. CREEDON
Texas Bar No. 24092299
jhcreedon@creedon.com
CHRISTIAN COWART
Texas Bar No. 24105748
ccowart@creedon.com

CREEDON PLLC

5 Cowboys Way, Suite 300
Frisco, Texas 75034

Tel:  (972) 850-6864
Fax: (972) 920-3290

COUNSEL FOR PLAINTIFF
DIGERATI DISTRIBUTION &
MARKETING, LLC
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