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Defendant Securities and Exchange Commission moves to dismiss the complaint pursuant

to Federal Rule of Civil Procedure 12(b)(1).
INTRODUCTION

Plaintiffs Beba, an apparel company that distributed a digital asset and plans to do so again,
and DeFi Education Fund (DEF), an advocacy organization, request relief against the Commission
that is premature and is premised on a phantom—a supposed policy that the Commission never
adopted and does not actually exist. Plaintiffs’ complaint repeatedly refers to the Commission’s
adoption of a digital-asset policy, but the complaint does not identify a rule, order, or other
Commission action that reflects the promulgation of the supposed policy. Beba also seeks to block
the Commission from bringing an enforcement action against it, but the complaint fails to allege
facts demonstrating that any such enforcement action is imminent or threatened, or even that the
Commission has taken any investigative or other enforcement steps with respect to Beba. In effect,
plaintiffs ask this Court to adjudicate the legality of a policy that does not exist and to block
potential future enforcement action that may never occur.

This Court lacks jurisdiction to do so, and the complaint should be dismissed under Federal
Rule of Civil Procedure 12(b)(1). First, sovereign immunity bars this action because plaintiffs have
not identified any final agency action that would waive sovereign immunity for their claim under the
Administrative Procedure Act (APA), 5 U.S.C. {§ 551 ¢/ seq., or Beba’s request for relief under the
Declaratory Judgment Act (DJA), 28 U.S.C. § 2201. Second, ripeness and standing requirements
preclude this Court from exercising jurisdiction consistent with the U.S. Constitution.

BACKGROUND

Congress “established the Securities and Exchange Commission * * * to enforce federal

securities laws.” Kokesh v. SEC, 581 U.S. 455, 458 (2017). When the Commission learns of a

potential securities-law violation, the “agency’s decision on whether to investigate is a matter
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committed to agency discretion by law.” Gentile v. SEC, 974 F.3d 311, 319 (3d Cir. 2020); see Gabelli
v. SEC, 568 U.S. 442, 451 (2013) (“[A] central mission of the Commission is to investigate potential
violations of the federal securities laws.”) (cleaned up). Following an investigation, the Commission
may initiate an enforcement action by filing a complaint that asks a federal court to grant relief and
impose remedies. See, e.g., 15 U.S.C. {§ 77t(b), 78u(d) (authorizing enforcement actions). As with
investigations, Congress entrusted the decision whether to file an enforcement action to the
Commission’s “absolute discretion.” Heckler v. Chaney, 470 U.S. 821, 831 (1985); SEC v. Citigronp
Glob. Mkts., Inc., 752 F.3d 285, 297 (2d Cir. 2014) (“The exclusive right to choose which charges to
levy against a defendant rests with the S.E.C.”); see 15 U.S.C. §§ 77t(b), 78u(d); 17 C.F.R. § 202.5(b).
The Commission’s decision about whether to bring an enforcement action “involves a complicated
balancing of * * * factors peculiarly within the agency’s expertise, including the allocation of scarce
resources.” Gentile, 974 F.3d at 319; see also Block v. SEC, 50 F.3d 1078, 1084 (D.C. Cir. 1995)
(“[TThe agency alone, and neither a private party nor a court, is charged with the allocation of
enforcement resources.”)

Plaintiffs do not allege that the Commission has taken any investigative or enforcement steps
with regard to them. One of the plaintiffs is Beba, which alleges that it is a “small apparel company”
that sells “handmade luggage and accessories * * * through its online store.” Compl. J 1." Beba
claims that, in addition to selling handcrafted goods, it created a “BEBA token,” which it describes
as a “digital asset” that can be “redeem[ed] * * * for an exclusive duffel bag that Beba has made
available only to token holders at a discounted price.” Id. [ 3, 5. According to the complaint, these
tokens can also be “freely traded,” and Beba “anticipates that the BEBA tokens will increase in

value” and “expects a robust secondary market will emerge for BEBA tokens.” Id. 99 71-73. Beba

' For purposes of this motion, this Court accepts the complaint’s factual allegations as true but not
its legal conclusions. Daniel v. Univ. of Tex. Sw. Med. Ctr., 960 F.3d 253, 256 (5th Cir. 2020).
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alleges that it has not registered the offering of BEBA tokens pursuant to the federal securities laws.
Id. 9123, Beba further alleges that it distributed BEBA tokens via an “airdrop”—a process by
which Beba “sen]t| the tokens to the recipients’ pre-existing wallet addresses on a common digital
asset network.” 1d. 9 64, 77; see United States v. Hampton, No. 23-cr-20172, 2024 WL 307641, at *2
n.6 (S.D. Fla. Jan. 26, 2024) (describing an “airdrop’ as the online “distribution of a token for free to
promote widespread interest in the token”). Beba claims that it is planning to distribute additional
BEBA tokens via a second airdrop but asserts that at present it “cannot do so”” because it “fears that
the SEC will bring an enforcement action related to its airdrop distributions of BEBA tokens.”
Compl. 9 81, 85, 122.

The other plaintiff is DEF. DEF alleges that it is a “research and advocacy group based in
Washington, D.C.” that “advocates for decentralized finance users, participants, and software
developers working to create new decentralized finance products using blockchain technology.” Id.
99 23, 175-76. Plaintiffs do not allege that there is any relationship between Beba and DEF or
between DEF and this judicial district.

Plaintiffs’ complaint contains two counts for which they seek relief. First, both plaintiffs
assert that the Commission violated the APA by adopting a “new unwritten policy that nearly all
digital assets are securities and the majority of transactions involving digital assets are securities
transactions.” Id. 19 193-201 & 60. The complaint identifies no rule, order, or other document
stating this alleged policy or reflecting its adoption, such as a citation to the Federal Register. Nor
does the complaint identify the date of the alleged policy’s adoption; plaintiffs allege only that the
policy was adopted at some time after April 17, 2021, and that the policy is manifested “through ad
hoc enforcement actions” rather than a “formal rulemaking process.” Id. §f 20, 134, 195. Beba
claims that the alleged policy “diminishes the value of BEBA tokens and subjects Beba to potential

enforcement actions for its airdrops or later exchange of its assets [and] lessens the reach of BEBA














































































