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INTRODUCTION
Apparently dissatisfied with the words Congress used in the Fair Labor Standards Act to
allow a tip credit to satisfy certain employers’ minimum wage obligations, the Department of Labor has chosen to issue regulations untethered to the statutory text. As discussed below, Congress
allows a tip credit for “tipped employees” working in an “occupation” in which they customarily
and regularly receive at least $30 a month in tips. Under the statute, when a tipped employee meets
those conditions, the law allows the employer to count some or all of the employee’s tips as wages
for purposes of minimum wage compliance.
The Department, however, has eschewed that statutory framework, electing instead to create from whole cloth an entirely new term—“tipped occupation”—found nowhere in the statute.
The Department then defines that made-up term in such a way as to deny employers access to the
tip credit even where tipped employees spend 100% of their working time performing tasks long
recognized as part and parcel of these occupations. The Department simply lacks the authority to
do this, and as a result its recent Final Rule is unlawful.
BACKGROUND
I.

CONGRESS DEFINED THE TIP CREDIT IN TERMS OF THE EMPLOYEE’S TOTAL TIPS RECEIVED FROM THE EMPLOYEE’S “OCCUPATION,” NOT WHETHER SPECIFIC TASKS
WITHIN AN OCCUPATION PRODUCE TIPS.
The Fair Labor Standards Act (“FLSA”) generally requires payment of a minimum wage,

currently $7.25 per hour. 29 U.S.C. § 206(a)(1)(c). In 1966, Congress amended the FLSA’s coverage of employees in the hotel and restaurant industries by creating what is “commonly referred
to as a ‘tip credit.’” Montano v. Montrose Rest. Assocs., Inc., 800 F.3d 186, 188 (5th Cir. 2015).
The “tip credit” is “an exception that permits employers to pay less than the general minimum
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wage—$2.13 per hour—to a ‘tipped employee’ as long as the employee’s tips make up the difference between the $2.13 minimum wage and the general minimum wage.” Id. (citing 29 U.S.C.
§ 203(m)). The tip credit thus does not operate to reduce an employee’s pay below minimum
wage, but instead recognizes as “wages” certain tips that employees earn for their work and credits
those tips toward the minimum wage those employees must receive. The FLSA still requires employees for whom an employer takes a tip credit to receive at least minimum wage for all hours
worked.
Unsurprisingly, the central phrase in the tip credit amendment is “tipped employee.”1 Congress specifically defined “tipped employee” in terms of the “occupation” in which the employee
engaged:
“Tipped employee” means any employee engaged in an occupation in
which he customarily and regularly receives more than $30 a month in
tips.

1

The pertinent language of FLSA section 3(m)(2)(A) setting forth the tip credit is as follows:
(A) In determining the wage an employer is required to pay a tipped employee, the amount
paid such employee by the employee’s employer shall be an amount equal to—
(i) The cash wage paid such employee for which purposes of such determination
shall be not less than the cash wage required to be paid such an employee in August 20, 1996; and
(ii) an additional amount on account of the tips received by such employee which
amount is equal to the difference between the wage specified in clause (i) and the
wage in effect under section 206(a)(1) of this title.
The additional amount on account of tips may not exceed the value of the tips actually
received by the employee. The preceding two sentence shall not apply with respect to
any tipped employee unless such employee has been informed by the employer of the
provisions of this subsection, and all tips received by such employee have been retained by the employee, except that this subsection shall not be construed to prohibit
the pooling of tips among the employees who customarily and regularly receive tips.
(B) An employer may not keep tips received by its employees for any purposes, including
allowing managers or supervisors to keep any portion of employees’ tips, regardless
of whether or not the employer takes a tip credit.

29 U.S.C. § 203(m)(2)(A) and (B) (emphasis added).

2
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29 U.S.C. § 203(t) (emphasis added). “Occupation” is not ambiguous. “Occupation” is a broad
word that means “the principal business of one’s life: a craft, trade, profession or other means of
earning a living.” See infra at 23-25, nn. 17-22.
The Department certainly understands the plain meaning of the term “occupation,” because
it sponsors the “O*NET Program, which is “the nation’s primary source of occupational information.”2 “Every occupation,” the Department explains, requires a different mix of knowledge,
skills and abilities, and is performed using a variety of activities and tasks.”3 Congress’s choice
to define “tipped employee” in terms of “occupation” therefore demonstrates Congress’s intent for
the tip credit to apply on an occupation basis, not on a task basis. So long as the employee is
“engaged in an occupation in which he customarily and regularly receives more than $30 a month
in tips,” the employee is eligible for the tip credit.
Congress could have chosen a different approach. For example, Congress could have focused on job duties, and limited application of the tip credit to job duties that directly and immediately produce tips. For example, Congress could have limited the tip credit to only those duties
requiring direct interaction with the customer who pays tips. Congress could have similarly legislated a time component for the tip credit, such as by mandating that the tip credit only be available
if the employee engaged in job duties that directly and immediately produce tips for more than

2

See https://www.onetcenter.org/overview.html (last visited Dec. 16, 2021, emphasis added).

3

See https://www.dol.gov/agencies/eta/onet (last visited Dec. 16, 2021, emphasis added). For example, an
employee engaged in the occupation of attorney sometimes has to engage in duties and responsibilities that do not
require a law school degree, such as using the photocopier. The employee remains an attorney, even if sometimes she
must use the photocopier, even for significant periods of time. So too, for one example, with a waitress. See Marsh
v. J. Alexander’s LLC, 905 F.3d 610, 645 (9th Cir. 2018) (en banc) (Ikuta, J., dissenting) (“a waitress doing typical
waitress duties remains a waitress, even if (in five-minute increments throughout he workweek) she spends 60 percent
of her time waiting tables, 10 percent cleaning tables, 10 percent toasting bread, 10 percent making coffee, and 10
percent washing dishes …. Common sense tells us that the waitress is 100 percent engaged in the single tipped occupation of waitressing—she is not 60 percent a waitress, 10 percent a janitor, 10 percent a baker, 10 percent a barista,
and 10 percent a dishwasher.”).

3
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50% of the working time per day or per workweek. But, Congress did not choose to define the tip
credit according to job duties that produce tips or the time spent on such tasks.
Instead, Congress chose to focus on the entirety of the employee’s “occupation.” Congress
specified that the tip credit applies to a “tipped employee,” and defined “tipped employee” in terms
of the occupation in which the employee is engaged. Congress thus determined that the tip credit
applies regardless of whether or how much of the time an employee performed duties that directly
and immediately produce tips. So long as the employee is engaged in an occupation that customarily and regularly receives tips in excess of $30 a month, the tip credit is available. Indeed, Congress itself recognized that entire occupations can be listed by occupational title and recognized as
occupations that “customarily and regularly receive tips—e.g., waiters, bellhops, waitresses, countermen, busboys, service bartenders, etc.”—without regard to the amount of time spent on duties
that directly and immediately produce tips. S. Rep. No. 93-690, at 43 (Feb. 22, 1974) (legislative
history to the 1974 amendments to the FLSA’s tip credit, quoted in Tip Regulations Under the Fair
Labor Standards Act (FLSA); Partial Withdrawal, 86 Fed. Reg. 60,114, 60,116 (Oct. 29, 2021)
(hereafter, the “Final Rule”).4
II.

OCCUPATIONS WITHIN THE RESTAURANT INDUSTRY IN WHICH EMPLOYEES CUSTOMARILY AND REGULARLY RECEIVE TIPS IN EXCESS OF $30 PER MONTH INCLUDE “SIDE
WORK” AMONG THE VARIOUS DUTIES.
In 1966, when Congress amended the FLSA to create the tip credit, as well as before and

since, occupations in the restaurant industry such as waiters, waitresses, servers, bartenders, and

4

Committee Reports like this one “represent the considered and collective understanding of those Congressmen involved in drafting and studying proposed legislation,” and therefore represent “the authoritative source for
finding the Legislature’s intent” among legislative history materials. Garcia v. U.S., 469 70, 76 (1984) (cleaned up,
citation omitted). The Final Rule’s citation to this Committee Report demonstrates this point.

4
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service bartenders, regularly engaged in and continue to regularly engage in, duties and responsibilities referred to as “side work.” See Declaration of Emily Knight (“Knight Decl.”) ¶ 8.5 There
is no dispute that side work is part and parcel of occupations within the restaurant industry that
customarily and regularly receive tips in the requisite amount. And there is no dispute that side
work duties do not directly and immediately produce tips. The Department’s own Final Rule
commentary provides some examples of “side work” within the occupations of “server” and “bartender.”6 The Department’s own O*NET Program—“the nation’s primary source of occupational
information,” which presents “Real-world information” collected “from the working public” in
order “to provide up-to-date information on occupations”—likewise lists numerous actual and
real-world duties of waiters, waitresses, and bartenders properly considered side work.7 These
side work examples do not involve customer interaction and therefore do not directly and immediately produce tips.
The real question this case presents is thus not whether side work is or is not part of the
regular duties and activities of occupations in the restaurant industry that customarily and regularly
receive tips in the requisite amount, such as waiters, waitresses, and bartenders. The real question
is whether side work is relevant in any way to the statutory definition of “tipped employee” in 29

5
Plaintiffs submit their supporting Appendix of Evidence (“Pls.’ App.”) with this Motion. The Declaration
of Emily Knight (“Decl. Knight”) is contained in Pls.’ App. as Ex. 1.
6

See Final Rule, 86 Fed. Reg. at 60,133 (describing the following duties as “side work”: “if a server folds
napkins for the dinner rush after her lunch customers leave, or rolls silverware for 15 minutes at the end of the night
while waiting for their last table to pay their bill, or if a bartender is assigned to stock the bar generally between serving
customers (as opposed to more specifically retrieving a particular bottle of alcohol to fulfill a customer’s order)”).
7

See generally ECF No. 1, ¶¶ 41-50 and Exs. 1 & 2 (the Complaint, quoting and attaching O*NET reports for
the occupations of “Waiters and Waitresses” and “Bartenders”). These reports are contained in Pls.’ App. as Exs. 2
& 3. These reports list numerous side work duties for Waiters and Waitresses (including “Perform food preparation
duties such as preparing salads, appetizers, and cold dishes, portioning desserts and brewing coffee”; “Perform cleaning duties, such as sweeping and mopping floors, vacuuming carpet, tidying up server station, taking out trash, or
checking and cleaning bathroom”; and “Roll silverware, set up food stations, or set up dining areas to prepare for the
next shift or for large parties”), and for Bartenders (including “Clean bars, work areas and tables, “Clean food service
areas,” “Prepare foods for cooking or serving,” and “Cook foods”). See Pls.’ App., Exs. 2 & 3.

5
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U.S.C. § 203(t). The previous section explains that the answer is “No,” based on the plain language of the statute, specifically, the unambiguous word “occupation.” We now turn to the Department’s initial 1967 regulation relating to side work and the tip credit. Then, we explain the
substance of the Final Rule and how it’s a completely different and brand new approach to side
work and the tip credit conflicts with, and completely contradicts, the FLSA’s statutory language.
III. THE 1967 “DUAL JOBS” REGULATION: THE DEPARTMENT RECOGNIZED AND ACCEPTED THAT THE STATUTORY TIP CREDIT APPLIES TO ALL DUTIES OF A “TIPPED EMPLOYEE,” INCLUDING SIDE WORK.
In 1967, the year following Congress’ creation of the tip credit in the FLSA, the Department issued regulations addressing tipped employment, codified at 29 C.F.R. § 531.50-60. Those
regulations, consistent with the statute, provide that the tip credit applies based on the “occupation”
of the employee. For example, in discussing the “customarily and regularly” requirement, 29
C.F.R. § 531.57 explains, consistent with the text of the FLSA, that if employees are “in an occupation in which he normally and regularly receives more than $30 a month in tips, he will be
considered a tipped employee even though occasionally because of sickness, vacation, seasonal
fluctuations or the like, he fails to receive more than $30 in tips in a particular month.” Like the
statutory text, this regulation focuses on the “occupation” as a whole. This regulation does not
make any distinction between duties directed toward directly and immediately producing tips, and
other duties that are not. Nor does this regulation speak to any time limitations or percentages of
the amount of time the tipped employee spends on any particular duties. This regulation confirms
that the only relevant consideration for the tip credit’s application is whether “an employee is in
an occupation in which he normally and recurrently receives” the requisite amount in tips per
month. 29 C.F.R. § 531.57.

6
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Another 1967 regulation—29 C.F.R.§ 531.56(e)—known as the “dual jobs” regulation, is
consistent with § 531.57 and the statutory text. This original version of the dual jobs regulation
addresses situations in which an employee works in two separate occupations for the same employer, one that results in tips one that does not, and specifies the tip credit may be taken for only
the occupation in which the employee customarily and regularly receives tips. The dual jobs regulation used an example of an employee working in two separate and distinct occupations:
“maintenance man” and “waiter”:
In some situations an employee is employed in a dual job, as for example,
where a maintenance man in a hotel also serves as a waiter. In such a situation the employee, if he customarily and regularly receives at least $30 a
month in tips for his work as a waiter, is a tipped employee only with respect
to his employment as a waiter. He is employed in two occupations, and no
tip credit can be taken for his hours of employment in his occupation of
maintenance man. Such a situation is distinguishable from that of a waitress who spends part of her time cleaning and setting tables, toasting
bread, making coffee and occasionally washing dishes or glasses. It is
likewise distinguishable from the counterman who also prepares his or
her own short orders or who, as part of a group of countermen, takes a
turn as a short order cook for the group. Such related duties in an occupation that is a tipped occupation need not by themselves be directed toward producing tips.
29 C.F.R. § 531.56(e) (1967-2020) (emphasis added).
The emphasized sentences make clear that the Department knew and understood that side
work—i.e., duties that do not directly and immediately produce tips—was part and parcel of “engaging” in an “occupation” that “customarily and regularly receives more than $30 a month in
tips,” as Congress defined “tipped employee” in 29 U.S.C. § 203(t). This is so because “cleaning
and setting tables, toasting bread, making coffee and occasionally washing dishes or glasses” is
side work performed by a waitress, and “prepar[ing] his or her own short order” is side work for a
counterman. Both Congress and the Department have long recognized employees working as a

7
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“waitress” and as a “counterman” to be “tipped employees” because they are “engaged in an occupation” that “customarily and regularly” receives the requisite amount of tips.8 Indeed, the final
sentence of 29 C.F.R. § 531.56(e) makes explicit the Department’s recognition and understanding
that performing side work duties is an integral part of being a “tipped employee” under the FLSA—
i.e., “engaging in an occupation” that “customarily and regularly receives” the requisite amount of
tips. This is so because the final sentence of § 531.56(e) specifies that “such related duties”—i.e.,
side work—“need not by themselves be directed toward producing tips” in order for the tip
credit to apply. Id. (emphasis added).
IV.

THE FINAL RULE CONFLICTS WITH THE FLSA’S TEXT.
On several occasions between 1975 and 2018 the Department issued informal subregula-

tory guidance in the form of opinion letters and amendments to its Field Operations Handbook
with regard to the dual jobs regulation. The Department’s informal subregulatory views vacillated,
often depending on the political party of the then-current Administration.9 The Department issued
the Final Rule after a notice and comment period. The Final Rule dramatically changes the Department’s prior regulations, creates a new term by which to consider application of the tip credit—
“tipped occupation”—that does not appear in, and finds no support in, the statute, and imposes a
regulatory regime in conflict and completely inconsistent with the plain language of the statute.

8

See supra, p. 4 (quoting S. Rep. No. 93-690, at 43 (Feb. 22, 1974) (legislative history to the 1974 amendments
to the FLSA’s tip credit, quoted in the Final Rule, 86 Fed. Reg. at 60,116).
9

The Department’s various different subregulatory guidance has been the subject of numerous court challenges throughout the years. See, e.g., Rafferty v. Denny’s, Inc., 13 F.4th 1166 (11th Cir. 2021); Marsh v. J. Alexander’s LLC, 905 F.3d 610 (9th Cir. 2018) (en banc); and Fast v. Applebee’s Int’l, Inc., 636 F.3d 872 (8th Cir. 2011).
The legal questions presented in those cases focused on whether deference should be given to the Department’s interpretation of its own regulations and, if so, the appropriate level of deference. None of those decisions addressed the
question presented in this case: whether the Department’s regulation conflicts with the FLSA. And of course none
of those decisions addressed the Final Rule. Accordingly, none of the rulings or holdings in those decisions are
binding or controlling here.
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A.

The Final Rule sweepingly amends the 1967 “dual jobs” regulation, including
deleting the Department’s prior understanding that the duties of a “tipped
employee” need not be “directed toward producing tips.”

The Final Rule sweepingly amends 29 C.F.R. § 531.56(e) by creating a brand new term
not found or supported by the statute—“tipped occupation”—and by deleting the last three sentences of the regulation, which, as explained above, explicitly recognized that side work is an
integral part of being a “tipped employee” under the FLSA:
In some situations an employee is employed in a dual job jobs, as, for example, where a maintenance man person in a hotel also serves as a waiter
works as a server. In such a situation if the employee, if he customarily
and regularly receives at least $30 a month in tips for his the employee’s
work as a waiter server, the employee is engaged in a tipped employee
occupation only with respect to his employment as a waiter when employed as a server. He The employee is employed in two occupations, and
no tip credit can be taken for his the employee’s hours of employment in
his the occupation of maintenance man. Such a situation is distinguishable
from that of a waitress who spends part of her time cleaning and setting
tables, toasting bread, making coffee and occasionally washing dishes or
glasses. It is likewise distinguishable from the counterman who also prepares his or her own short orders or who, as part of a group of countermen,
takes a turn as a short order cook for the group. Such related duties in an
occupation that is a tipped occupation need not by themselves be directed
toward producing tips person.
29 C.F.R. § 531.56(e) (effective Dec. 28, 2021) (additions shown in bold, deletions shown in
strike-through, new non-statutory term tipped occupation highlighted in yellow).
B.

The Final Rule replaces the 1967 dual jobs regulation with a conflicting and
completely different “tip-producing” standard, based on the Department’s
subjective belief of what duties actually produce tips, what other duties merely
“directly support” tip production, and what other duties do not produce or
support tip production.

The Final Rule adds new subsection (f) to § 531.56, which creates a multi-layered definition of a term not contained in the statute: “tipped occupation.” The Final Rule defines “tipped
occupation” in an entirely circular manner: “An employee is engaged in a tipped occupation when

9
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the employee performs work that is part of the tipped occupation.”10 That allows the Department
to create a brand new standard for what it views as “performing work that is part of the tipped
occupation,” and to decree that “An employee may only take a tip credit for work performed by a
tipped employee that is part of the employee’s tipped occupation.” 29 C.F.R. § 531.56(f). The
Department then proceeds to devise three different categories of “work” that it deems to fall within
(or outside of) the non-statutory term “tipped occupation.”
First, the Final Rule refers to “tip-producing work.” 29 C.F.R. § 531.56(f)(2). According
to the Final Rule, this is work that actually “produces tips,” and “includes all aspects of the service
to customers for which the tipped employee receives tips,” such as a server “providing table service” and a bartender “making and serving drinks.” Id. § 531.56(f)(1)(i), (2)(i)-(ii). The Final
Rule limits the tip credit to time spent in “tip-producing work.” Id. § 531.56(f).
Second, the Final Rule refers to “directly supporting work.” 29 C.F.R. § 531.56(f)(3) (effective Dec. 28, 2021). According to the Final Rule, this is work “performed by a tipped employee
in preparation of or to otherwise assist tip-producing customer service work,” such as a server
“refilling salt and pepper shakers and ketchup bottles, rolling silverware, folding napkins, sweeping or vacuuming under tables in the dining area, and setting and bussing tables.”

Id.

§ 531.56(f)(3)(i), (ii) (effective Dec. 28, 2021). This is plainly “side work” that the 1967 dual jobs
regulation expressly recognized was part of the server’s occupational “related duties”—duties that
“need not by themselves be directed toward producing tips” in order for the employee to still fully
qualify for the tip credit. But the Final Rule deletes that language from the 1967 dual jobs regulation, and replaces it with a multi-part “substantial amount of time” limitation:
An employer can take a tip credit for the time a tipped employee spends
performing work that is not tip-producing, but directly supports tip-produc-

10

All references to § 531.56(f) refer to the version scheduled to become effective on December 28, 2021.
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ing work, provided that the employee does not perform that work for a substantial amount of time. For the purposes of this section, an employee has
performed work for a substantial amount of time it:
(i) The directly supporting work exceeds a 20 percent workweek tolerance,
which is calculated by determining 20 percent of the hours in the workweek
for which the employer has taken a tip credit. The employer cannot take a
top credit for any time spend on directly supporting work that exceeds the
20 percent tolerance. Time for which an employer does not take a tip credit
is excluded in calculating the 20 percent tolerance; or;
(ii) For any continuous period of time, the directly supporting work exceeds
30 minutes. If a tipped employee performs directly supporting work for a
continuous period of time that exceeds 30 minutes, the employer cannot
take a tip credit for any time that exceeds 30 minutes. Time in excess of the
30 minutes, for which an employer may not take a tip credit, is excluded in
calculating the 20 percent tolerance in paragraph (f)(4)(i) of this section.
29 C.F.R. § 531.56(f)(4) (effective December 28, 2021).
Third, the Final Rule refers to work “that is not part of the tipped occupation.” According
to the Final Rule this is work the Department has deemed “work that does not provide service to
customers for which tipped employees receive tips, and does not directly support tip-producing
work.” 29 C.F.R. § 531.56(f)(5)(i) (effective December 28, 2021). The Department deems “[p]reparing food, including salads,” to be “not part of the tipped occupation” of a server, and “[c]leaning
the dining room” to be “not part of the tipped occupation” of a bartender. Id. § 531.56(f)(5)(ii).
The Final Rule provides zero tolerance for “not part of the tipped occupation” work: “If a tipped
employee is required to perform work that is not part of the employee’s tipped occupation, the
employer may not take a top credit for that time.” Id. § 531.56(f)(5)(i). The Final Rule carves all
work the Department deems “not part of the tipped occupation” from the tip credit even though
there is no dispute that employees falling within the statute’s definition of “tipped employee”—
i.e., “engaged in an occupation that customarily and regularly” receives the requisite amount in

11
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tips—indisputably perform such duties and activities. Indeed, the Department’s own O*NET program, touted as “the nation’s primary source of occupational information,” expressly recognizes
these tasks as part of these occupations. See https://www.onetcenter.org/overview.html (last visited Dec. 16, 2021); see supra, p. 5 at n. 7 and, e.g., Pls.’ App., Ex. 2 at 2 (listing “Perform food
preparation duties such as preparing salads” as a “Core” “Task” for Waiters and Waitresses).
In short, the FLSA’s definition of “tipped employee” asks a simple and straightforward
question: is the employee engaged in an “occupation”—such as waiter, bellhop, waitress, counterman, busboy, or service bartender—that customarily and regularly receives the requisite amount
of tips per month? The Final Rule takes those same occupations and asks a completely different
question: is the employee engaged in a “tipped occupation,” which leads in turn to multi-layered
questions about specific job duties within the recognized occupation. Do the duties directly produce tips? If not, do the duties at least directly support the production of tips? And if so, for how
long are they performed, both continuously and across the entire workweek? Simply stated, the
Final Rule creates a brand new, and completely different, regulatory regime utterly untethered to
Congress’s definition of “tipped employee.”
V.

THE FINAL RULE FAILS TO CONSIDER RELEVANT DATA FOR COST ESTIMATES AND
FOR ITS DECISION POINTS.
The Department failed to consider accurate costs or studies for its decision points in the

Final Rule. First, the Department fails to accurately measure the costs to small businesses.11 A
separate federal agency, the SBA Office of Advocacy, submitted comments to the proposed version of the Final Rule expressing the “concern[] that the DOL’s certification that the rule will not
have significant economic impact on a substantial number of small entities lacks an adequate

11

See generally ECF No. 1, ¶¶ 81-86 & Ex. 3 (the Complaint, quoting and U.S. Small Business Administration’s Office of Advocacy (“SBA Office of Advocacy”) comments). The SBA Office of Advocacy comments are
contained in Pls.’ App. as Ex. 4.

12

Case 1:21-cv-01106-RP Document 11-1 Filed 12/17/21 Page 21 of 143

factual basis.” See Pls.’ App. Ex. 4 at 1 (emphasis added). The SBA Office of Advocacy observed
that the “DOL improperly certified the proposed rule because it omitted some and underestimated other compliance costs of this rule for small employers.” Id. at 1-2 (emphasis added).
Specifically, the SBA Office of Advocacy detailed its concerns, focusing on several areas, including assessing changes to wage costs, the costs of regulatory familiarization, adjustment costs, and
management costs. Id. at 4-9. The SBA Office of Advocacy further “believes that DOL’s certification is flawed because it fails to estimate small business compliance for increased wages
under this regulation.” Id. at 5 (emphasis added).
Second, the Department acknowledged that labor markets and economic circumstances
materially changed due to the COVID-19 pandemic, but then acknowledged the Final Rule’s cost
estimates were based on pre-COVID-19 pandemic data. See Final Rule, 86 Fed. Reg. at 60, 150.
Specifically, “[t]he Department notes that this [cost analysis] relies on data from 2018 and 2019,
which is prior to the COVID-19 pandemic.” Id. However, the Department acknowledged that
“[b]ecause many businesses were shut down during 2020 or had to change their business model,
especially restaurants, the economic situation for tipped workers likely changed due to the pandemic.” Id. (emphasis added). The Department further acknowledged that “[t]he labor market
has likely changed for tipped workers during the pandemic, and could continue to change following recovery from the pandemic especially in the restaurant business.” Id. (emphasis added).
Therefore, the Department’s cost estimates for the Final Rule—by the Department’s own acknowledgement and admissions—have no relation to the current labor market or economic situation of
tipped employees. Id.
Finally, the Department failed to conduct any studies of any type to determine how affected
occupations operate in the real world. See Final Rule, 86 Fed. Reg. at 60, 123.

13
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VI.

THE FINAL RULE WILL HAVE DEVASTATING EFFECTS ON RESTAURANTS.
Plaintiffs’ affected members, who have used the tip credit provided for by the FLSA for

decades, are attempting to comply with the Final Rule, at great cost to the livelihood of their business.12 Complying with the Final Rule has forced countless Restaurant Law Center (“RLC”) and
Texas Restaurant Association (“TRA”) members to endure regulatory familiarization costs, preparation costs, increased wage costs, adjustment costs, staffing costs, management costs, and
recordkeeping costs, which will force many RLC and TRA impacted members to expend substantial financial resources, terminate staff, or permanently shut their doors. See Declaration of Amador (“Amador Decl.”) ¶¶ 19-21; Knight Decl. ¶¶ 10-12; Declaration of Tracy Vaught (“Vaught
Decl.”) ¶¶ 5-9.13 For example, affected RLC and TRA members have begun conducting a “time
intensive analysis of the tasks performed by these employees, the minutes each task is performed,
as well as projection of staff for each job position and gross profits.” See Amador Decl. ¶ 19(b);
Knight Decl. ¶ 10(b). The analysis must be done on a case-by-case basis for every single of the
restaurant’s impacted tipped employees, which is a substantial cost that will result in lost productivity or additional actual expenses. See id.
As a result of the costs of complying with Final Rule, many RLC and TRA members will
no longer use the tip credit at all, “which will result in substantial costs that will wipe out their
profit margins.” See Amador Decl. ¶ 10(c); Knight Decl. ¶ 10(c); Vaught Decl. ¶ 5. For example,
a TRA member with 20 tipped workers will not be able to use the tip credit under the Final Rule
and “will have to spend an extra $163,840 per year, which drastically decreases the restaurant’s

12
The Department grossly underestimates the financial impact on restaurants. It predicts that the first year cost
to businesses totals only $224,882,399. See Final Rule, 86 Fed. Reg. at 60,143. The Department also anticipates
businesses will suffer an additional $183.6 million annual cost over the next ten years. Id. While these figures certainly amount to irreparable financial harm, they are far less than the actual shock that restaurants are bracing for.
13

The declaration of Angelo Amador (“Amador Decl.”) is contained in Pls.’ App. at Ex. 5. The declaration
of Tracy Vaught (“Vaught Decl.”) is contained in Pls.’ App. at Ex. 6.
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profit margin and threatens the restaurant’s ability to keep its doors open.” See Knight Decl.
¶ 10(c). In order to comply with the Final Rule, a RLC member will no longer be able to use the
tip credit and instead, “the restaurant will have to spend an extra $286,720 per year—eating at an
already thin profit.” See Amador Decl. ¶ 10(c). Another TRA restaurant group member, who may
no longer use the tip credit due to the Final Rule, “will spend close to one million dollars extra per
year on labor, which drastically decreases our restaurants’ profit margins and threatens the ability
to keep our doors open and staff employed.” See Vaught Decl. ¶ 5. In addition, “once the restaurant group spend these monies, they cannot recoup the million dollars back.” Id.
RLC and TRA members seeking to continue to use the tip credit under the Final Rule have
separate, ongoing, substantial costs to comply with the Final Rule. See Amador Decl. ¶ 19; Knight
Decl. ¶ 10; Vaught Decl. ¶ 7. Affected RLC and TRA members are expending resources, time,
and money to create new policies and procedures, new job descriptions, purchase new technology,
redesign business and staffing models, hire new staff, train staff, and will perform ongoing monitoring of employees’ activity to comply with the Final Rule. See id.; see also Pls.’ App. Ex. 4 at
7 (“Small businesses at [SBA Office of] Advocacy’s roundtable have commented that the cost to
adjust their business practices will be in the thousands of dollars.”). Some RLC and TRA members
are also preparing to terminate tip credit eligible employees due to the financial constraints imposed by the Final Rule. See Amador Decl. ¶ 19(e); Knight Decl. ¶ 10(e); Vaught Decl. ¶ 9.
In addition, to prepare for the new costs necessitated by the Final Rule, some impacted
members will need to increase menu prices. Vaught Decl. ¶¶ 8, 10. Restaurants’ menu prices are
their competitive advantage and “taking away our [restaurants’] ability to compete with the prices
of other businesses, right now in this pandemic-stricken environment, is a harm that our restaurants
will not be able to recover from.” Id.
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It is an impossible time to add these additional substantial costs and burdens to many RLC
and TRA members as their operations are just barely surviving from COVID-19 pandemic financial losses. See Amador Decl. ¶¶ 20-21; Knight Decl. ¶¶ 11-12; Vaught Decl. ¶¶ 8-10. The steady
inflation in food costs, ongoing labor shortages, supply chain shortages have reversed the restaurant industry’s recovery and further placed impacted members in a precarious position. See Amador Decl. ¶¶ 20-21 & Ex. A; Knight Decl. ¶ 12 & Ex. A; Vaught Decl. ¶¶ 8-10. Thus, the increase
in wages, staff, management, technology, and other compliance costs necessitated by the Final
Rule will result in the reduction of jobs or closing of the restaurant altogether due to the financially
fragile state of many of RLC and TRA impacted members. See Amador Decl. ¶¶ 10-21; Knight
Decl. ¶¶ 11-12; Vaught Decl. ¶¶ 5, 8-9. Affected RLC and TRA members with pandemic-stricken
financial constraints have relatively few options to comply with the Final Rule—all of which have
a detrimental effect on the restaurant’s ability to serve and employ members of the public. See id.
VII.

PLAINTIFFS HAVE STANDING, AND THE MATTER IS RIPE FOR ADJUDICATION.
“Standing requires a plaintiff to show the following elements: (1) an ‘injury in fact’ that

is concrete, particularized, and actual or imminent; (2) the injury is fairly traceable to the challenged action of the defendant; and (3) it is likely the injury will be redressed by a favorable decision. Nevada v. United States Dep’t of Labor, 275 F. Supp. 3d 795, 800 (W.D. Tex. 2017) (citing
Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992)) (hereafter “Nevada v. DOL II”). “An
association has standing to bring suit on behalf of its members when: ‘“(a) its members would
otherwise have standing to sue in their own right; (b) the interests at stake are germane to the
organization’s purpose; and (c) neither the claim asserted nor the relief requested requires the participation of individual members in the lawsuit.’” Nevada v. DOL II, 275 F. Supp. 3d at 800
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(quoting Hunt v. Wash. State Apple Advert. Comm’n, 432 U.S. 333, 343 (1977)) (hereafter “Nevada v. DOL II”).
Both Plaintiffs meet the standing requirements. First, Plaintiffs are national and state trade
associations, respectively, representing thousands of employers in Texas and throughout the country with workers customarily and regularly compensated by tips in excess of $30 per month. See
Amador Decl. ¶¶ 3, 4, 14, 17, 18; Knight Decl. ¶¶ 3, 4, 10; Vaught Decl. ¶¶ 1, 3-5. Plaintiffs’
members therefore have standing to sue in their own right. Second, Plaintiffs and their members
would incur significant payroll, accounting, and legal costs to comply with the Final Rule, and the
interests at stake are germane to each Plaintiff’s purpose. See Amador Decl. ¶¶ 9-19, 21-22; Knight
Decl. ¶¶ 9, 10, 13-16. Third, the claims assert legal arguments that do not require participation of
any individual members of Plaintiffs. Plaintiffs therefore both have standing. See generally Nevada v. DOL II, 275 F. Supp. 3d at 801.
“A challenge to administrative regulations is fit for review if (1) the questions presented
are purely legal ones, (2) the challenged regulations constitute final agency action, and (3) further
factual development would not significantly advance the Court’s ability to deal with the legal issues presented. Nevada v. United States Department of Labor, 218 F. Supp. 3d 520, 526 (W.D.
Tex. 2016) (quoting Texas v. United States, 497 F.3d 491, 498-99 (5th Cir. 2007) (cleaned up, and
other citation omitted) (hereafter “Nevada v. DOL I”). Plaintiffs make only legal arguments; the
Final Rule will go into effect on December 28, 2021 if not enjoined; and the material facts regarding legislative and regulatory history are sufficiently developed to address the Final Rule’s legality.
The matter is therefore ripe for review. See Nevada v. DOL I, 218 F. Supp. 3d at 526.
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THE COURT SHOULD ISSUE A PRELIMINARY INJUNCTION.
I.

PRELIMINARY INJUNCTION STANDARD
A party seeking a preliminary injunction must establish the following elements: (1) a sub-

stantial likelihood of success on the merits; (2) a substantial threat that plaintiffs will suffer irreparable harm if the injunction is not granted; (3) that the threatened injury outweighs any damage
that the injunction might cause; and (4) that the injunction will not disserve the public interest.”
Nevada v. DOL I, 218 F. Supp. 3d at 526 (citation omitted). The plaintiff “is not required to prove
its case in full at a preliminary injunction hearing.” Id. (citations omitted). The plaintiff must
“present a prima facie case,” but “prima facie case does not mean [Plaintiffs] must prove they are
entitled to summary judgment.” Id. at 526-27 (citations omitted).
II.

PLAINTIFFS HAVE A SUBSTANTIAL LIKELIHOOD OF SUCCESS ON THE MERITS.
As explained above, Congress specifically defined “tipped employee” in the FLSA to mean

“any employee engaged in an occupation in which he customarily and regularly receives more
than $30 a month in tips.” 29 U.S.C. § 203(t) (emphasis added). The Final Rule observes that
Congress authorized the Department “to promulgate necessary rules, regulations or orders with
regard to the” 1966 FLSA amendments that created the tip credit. Final Rule, 86 Fed. Reg. at
60,121 (citing Public Law 89-601, § 602, 80 Stat. at 844). The Final Rule observes that “Congress
left ‘occupation,’ and what it means to be ‘engaged in an occupation,’ in section 3(t) undefined.”
Final Rule, 86 Fed. Reg. at 60,116. The Department therefore believes that “Congress delegated
to the Department the authority to determine what it means to be ‘engaged in an occupation’ that
customarily and regularly receives tips.” Final Rule, 86 Fed. Reg. at 60,116.
In other words, the Department believes it is authorized to define terms in the statute simply
because Congress did not specifically define those terms. But even “a broad grant of general
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rulemaking authority does not allow an agency to make amendments to statutory provisions.”
Contender Farms, L.L.P. v. U.S. Dep’t of Agric., 779 F.3d 258, 273 (5th Cir. 2015). The Department overlooks a fundamental question: whether the statutory term it wants to [re-]define is clear
and unambiguous. See United States v. Castro-Gomez, 365 F. Supp. 3d 801, 812 (W.D. Tex. 2019)
(Pitman, J.) (“[a]s a general rule of statutory interpretation, a regulatory definition does not displace a statutory definition where the statute is clear and unambiguous”; ruling that unambiguous
statutory definition controlled over conflicting regulatory definition). For all the reasons that follow, the Final Rule is unlawful because it fails the “Chevron Two-Step.” Sw. Elec. Power Co. v.
EPA, 920 F.3d 999, 1023 (5th Cir. 2019) (vacating final administrative regulation promulgated
after full notice and comment because it was unlawful under “the Chevron test for reviewing
agency interpretations of statutes”) (citation omitted); see generally Chevron, U.S.A., Inc. v. Natural Resources Defense Council, 468 U.S. 837 (1984).14
A.

Governing legal principles
1.

Chevron Step One

At step one, the court considers whether Congress has directly spoken to
the precise question at issue. If Congress has directly spoken on an issue,
that settles the matter: the Court, as well as the agency, must give effect to
the unambiguously expressed intent of Congress. Only if the statutory text
is ambiguous can the court proceed to step two, asking whether the agency’s
construction of the statute is permissible.
Sw. Elec. Power, 920 F.3d at 1014 (cleaned up, citations omitted). More simply stated, “[t]he
authority of administrative agencies is constrained by the language of the statute they administer,”

14
Plaintiffs also challenge the Final Rule as arbitrary and capricious and unlawful abuse of discretion under the
Administrative Procedures Act, 5 U.S.C. § 706(2)(A). “Because Chevron step two and the APA share the ‘arbitrary
and capricious standard, the APA reflects the principles of Chevron, and analysis under the two standards proceeds
similarly.” Sw. Elec. Power, 920 F.3d at 1028 (cleaned up, citation omitted). Plaintiffs will augment their analysis
explaining why the Final Rule is arbitrary and capricious with their Chevron step two arguments below.
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Texas v. United States, 497 F.3d 491, 500-01 (5th Cir. 2007) (citation omitted), so “[w]here Congress has established a clear line, the agency cannot go beyond it.” Contender Farms, 779 F.3d at
269 (quoting City of Arlington v. FCC, 133 S. Ct. 1863, 1874 (2013)). Courts answer the Step
One question of “whether Congress has directly spoken to the precise question at issue” by relying
on “the conventional standards of statutory construction—i.e., text, structure, and the overall statutory scheme[.]” Sw. Elec. Power, 920 F.3d at 1023 (cleaned up, citations omitted). Courts “are
not to focus myopically on a particular statutory provision in isolation because the meaning—or
ambiguity—of certain words or phrases may only become evidence when placed in context.” Id.
at 1023 (cleaned up, citations omitted).
“Canons of statutory interpretation further assist [courts] in assessing the meaning of a
statute” at Step One. Contender Farms, 779 F.3d at 269. “Several basic considerations guide [the
court’s] inquiry under these canons: (1) we begin with the statute’s language; (2) we give undefined words their ordinary, contemporary, and common meaning; (3) we read the statute’s
words in proper context and consider them based on the statute as whole, and (4) we consider a
statute’s terms in the light of the statute’s purposes.” Contender Farms, 779 F.3d at 269 (cleaned
up, emphasis added, citations omitted). Accord Taniguchi v. Kan Pacific Saipan, Ltd., 566 U.S.
560, 566 (2012) (“When a term goes undefined in a statute, we give the term its ordinary meaning”); Nevada v. United States I, 218 F. Supp. 3d at 529 (“The Court assumes Congress’s intent
from the plain meaning of a word when the statute does not define the term”) (citation omitted);
Maralex Res., Inc. v. Barnhardt, 913 F.3d 1189, n.4 (10th Cir. 2019) (“At the first step of the
Chevron analysis, we must give all undefined terms their ordinary meaning”) (cleaned up, citation
omitted). And “[l]egislative history” is also a “traditional tool of statutory interpretation” to be
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utilized at Step One. Contender Farms, 779 F.3d at 269 (cleaned up, emphasis added, citations
omitted).15
2.

Chevron Step Two

Step Two also “compels a judicial evaluation of congressional intent.” Texas v. United
States, 497 F.3d at 506. The court asks whether the regulation “is based on a permissible construction of the statute.” Sw. Elec. Power, 920 F.3d at 1028 (emphasis in original, citation omitted). “While this is a highly deferential standard, an agency interpretation can fail Chevron step
two if it is contrary to clear congressional intent or frustrates the policy Congress sought to implement.” Sw. Elec. Power, 920 F.3d at 1028 (cleaned up, citation omitted). For example:
In the process of considering a regulation in relation to specific factual situations, a court may conclude the regulation is inconsistent with the statutory language or is an unreasonable implementation of it. In those instances,
the regulation will not control.
Castro-Gomez, 365 F. Supp. 3d at 812-13 (quoting United States v. Haggar Apparel Co., 526 U.S.
380, 392 (1999)). “Agency action that is arbitrary, capricious, or manifestly contrary to the statute
also fails step two.” Sw. Elec. Power, 920 F.3d at 1028 (cleaned up, citation omitted).
B.

The Final Rule fails at Chevron “Step Zero” because the Department did not
promulgate the Final Rule within the exercise of the authority it claims Congress granted to it.

As an initial matter, this Court must determine whether the FLSA even authorizes the Department to have promulgated the Final Rule at all, which is sometimes referred to as the “Chevron

15

See also Texas v. Alabama-Coushatta Tribe of Texas, 918 F.3d 440, 449 (5th Cir. 2019) (“Chevron step one
… requires the reviewing court to apply ‘the traditional tools of statutory interpretation”—like the canons and legislative history—to determine whether Congress has spoken to the precise issue”) (quoting Chevron, 467 U.S. at 843);
Sierra Club v. U.S. Fish and Wildlife Serv., 245 F.3d 434, 442 & n.51 (5th Cir. 2001) (finding a regulation’s definition
“to be facially invalid” because it was inconsistent with the Endangered Species Act, observing that “[t]he legislative
history of the ESA affirms the inconsistency of [the regulation] with the statute,” and noting that in INS v. CardozaFonseca, 489 U.S. 421, 449 (1987), the Supreme Court affirmed “that legislative history may be consulting in determining the Congressional intent under the first step of Chevron analysis”).
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Step Zero” inquiry. See Ali v. Barr, 951 F.3d 275, 278-79 (5th Cir. 2020) (“Chevron Step Zero is
the initial inquiry whether the Chevron framework applies at all”) (cleaned up, citing United States
v. Mead Corp., 533 U.S. 218, 226-27 (2001), other citation omitted). As relevant here, Mead
imposes two requirements: (1) Congress must have delegated authority to promulgate the Final
Rule, and (2) the Final Rule must have been “promulgated in the exercise of that authority.” Mead,
533 U.S. at 226-27; see Pool Co. v. Cooper, 274 F.3d 173, 177 n.3 (5th Cir. 2001) (noting that
Mead imposes both requirements). The second requirement is applicable here, because it highlights that a regulation promulgated outside Congress’s delegated authority is unlawful. E.g., Nevada v. United States, 218 F. Supp. 3d at 530 (“With the Final Rule, the Department exceeds its
delegated authority and ignores Congress’s intent … Consequently, the Final Rule … is unlawful”).16
As set forth above, the Final Rule contends that Congress, by leaving the terms “occupation” and “engaged in an occupation” undefined, “delegated the Department the authority to determine what it means to be ‘engaged in an occupation’ that customarily and regularly receives
tips.” Final Rule, 86 Fed. Reg. at 60,114. Plaintiffs do not concede this claimed delegation, but
need not debate it now, because the Final Rule does not in fact determine, or even purport to
determine, what it means to be “engaged in an occupation that customarily and regularly receives
tips.” Rather, and to the contrary, the Final Rule explains that it defines a completely different
term:
The final rule amends § 531.56 to define when an employee is performing
the work of a tipped occupation, and is therefore engaged in a tipped occupation for purposes of section 3(t) of the FLSA.

16

The Court made this statement in the context of analyzing Chevron Step One, but the point applies equally
to the second Mead requirement where, as here, the agency promulgates a regulation entirely outside its delegated
authority.
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Final Rule, 86 Fed. Reg. at 60,115 (emphasis added). But section 3(t) of the FLSA does not
contain the terms “tipped occupation” or “engaged in a tipped occupation.” The Final Rule
is thus a non sequitur, because the end result (defining the term “tipped occupation”) does not
logically follow its premise (Congress delegated the Department authority to define “engaged in
an occupation”). A fortiori, the Final Rule is unlawful because the Department acted outside of its
claimed delegated authority in promulgating it. Mead, 533 U.S. at 226-27; Nevada v. United
States, 218 F. Supp. 3d at 530.
C.

The Final Rule fails Chevron Step One.

Even if the Department had authority to promulgate the Final Rule, it founders at Step One
because (1) the ordinary meaning of the statutory definition speaks directly to the issue at hand,
and (2) the non-statutory definition the Final Rule creates—a multi-layered regime under which
application of the tip credit depends upon whether specific job duties directly and immediately
produce tips—conflicts with the ordinary meaning of the statutory definition.
1.

Congress directly spoke to the issue of tip credit application by defining
“tipped employee” using the unambiguous term “engaged in an occupation.”
a.

Ordinary Meaning

The ordinary meaning of the term “engaged in an occupation” is clear and unambiguous.
The Supreme Court refers to dictionaries in use around the time Congress enacted the statute at
issue to determine the ordinary meaning of undefined terms. Taniguchi, 566 U.S. at 566-569 (engaging in a “survey of the relevant dictionaries” to determine “ordinary or common meaning” of
an undefined statutory term). Dictionaries contemporaneous with the tip credit’s 1966 statutory
enactment are consistent in defining “engaged” and “occupation”:
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“Engaged” means “occupied; employed”;17 “busy or occupied; involved”;18 and “to employ or involve one’s self.”19



“Occupation” means “the principal business of one’s life: a craft, trade,
profession, or other means of earning a living: employment; vocation
<his occupation is farming> …”;20 “one’s usual or principal work or
business, esp. as a means of earning a living: his occupation was dentistry”;21 and “Vocation. That which principally takes up one’s time,
thought, and energies, especially, one’s regular business or employment; also, whatever one follows as the means of making a livelihood.”22

Occupied. Employed. Principal business. Principal work. Profession. Whatever one
follows as the means of making a livelihood. All exemplified by: “Her occupation is [fill in the
blank]—Waiter … Waitress … Server … Counterman … Busboy … Bartender ….” The plain
and ordinary meaning of “engaged in an occupation” focuses on the field of work and the job as a
whole. Nothing about the plain and ordinary meaning of “engaged in an occupation” suggests or

17

STER’S

2 WEBSTER’S THIRD NEW INT’L DICTIONARY 751 (1961 ed.) (“WEBSTER’S”). Copies of the cited WEBdefinitions are contained in Pls.’ App. at Ex. 7.

18

THE RANDOM HOUSE DICTIONARY OF THE ENGLISH LANGUAGE 473 (1967 ed.) (“RANDOM HOUSE”). Copies of the cited RANDOM HOUSE definitions are continued in Pls.’ App. at Ex. 8.
19
BLACK’S LAW DICTIONARY 622 (4th ed. 1957) (“BLACK’S”). Copies of the cited BLACK’S definitions are
contained in Pls.’ App. at Ex.9.
20
WEBSTER’S at 1560; accord “Occupation,” Oxford English Dictionary Online, Oxford University Press,
December 2021, Web. (“A particular action or course of action in which a person is engaged, esp. habitually; a particular job or profession; a particular pursuit or activity”).
21

RANDOM HOUSE at 996 (italics in original).

22

BLACK’S at 1230.
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indicates a focus on the relative mix of specific tasks within a job, much less elimination of the tip
credit based on side duties that by definition are not the principal duties of the job.23
b.

The Statutory Definition’s Structure and Overall Statutory
Scheme

The Final Rule myopically—and, thus, improperly—focuses on “engaged in an occupation” without considering the whole of the statutory definition of “tipped employee”: “any employed in an occupation in which he customarily and regularly receives more than $30 a month in
tips.” The Final Rule’s erroneous focus on whether specific job duties directly and immediately
produce tips or not effectively writes the rest of the text out of the statutory definition. This is
illustrated by applying the statutory definition to the question it is designed to answer—whether
the tip credit applies to a particular employee: Does Employee X engage in an occupation—e.g.,
waiter or waitress or server or counterman or busboy or bartender—in which he or she customarily
and regularly receives the requisite amount of tips per month? The answer is binary: it’s either
“Yes” or “No.” The statute does not call for, permit, or in any way support the answer the Final
Rule demands, which amounts to the following:
Yes, but only if the employee’s duties produce tips, and even then only if
the employee does not perform duties more than 20% of the time that merely
support the duties that directly produce tips, and not for any time over 30
minutes if the employee performs those supporting duties for 30 consecutive minutes at any time during the week, and absolutely not for any time
spend on duties the Department has decreed are not worthy of the tip credit.

23

Putting an even finer point on the point, “principal” means “main, prominent” or “leading.” Hertz Corp. v.
Friend, 559 U.S. 77, 93 (2010) (quoting 12 Oxford English Dictionary 495 (2d ed. 1989)). By choosing the word
“occupation,” Congress intended for the tip credit to apply when the employee’s main, prominent, or leading work
customarily and regularly resulted in the requisite amount of monthly tip income. See S. Rep. No. 93-690 at 43 (“In
establishments where the employee performs a variety of different jobs, the employee’s status as one who ‘customarily
and regularly receives tips’ will be determined on the basis of the employee’s activities over the entire workweek”).
The Final Rule turns Congressional intent on its head by eliminating the tip credit based on duties the Department
characterizes as not directly and immediately producing tips—i.e., not the employee’s principal, main, prominent, or
leading duties.
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c.

The FLSA’s legislative history

The legislative history supports the foregoing ordinary meaning analysis in multiple ways.
First, as the Department itself recognizes, the legislative history identifies occupations in
which employees customarily and regularly receive the requisite amount of tips just like the dictionary definitions do: in their ordinary, colloquial sense. Compare “his occupation is farming”
(WEBSTER’S at 1560),” with “employees who customarily and regularly receive tips—e.g, waiters,
bellhops, waitresses, countermen, busboys, service bartenders, etc.” S. Rep. No. 93-690 at 43
(quoted in Final Rule, 86 Fed. Reg. at 60,116).
Second, the legislative history explains that the tip credit provisions were intended to be
“sufficiently flexible to permit the continuance of existing practices with respect to tips,” and
“provide enough flexibility to account for a practice as inconsistent as tipping.” S. Rep. No. 891487 (1966), reprinted in 1966 U.S.C.C.A.N. 3002, 3014, 3015 (emphasis added). This supports
an understanding that the tip credit would apply to tipped employees based on their existing duties
within their jobs, which has always included side work. Nothing in any of the tip credit legislative
history suggests a congressional intent to allow the tip credit for only certain duties, disallow the
tip credit for certain side work duties if performed more than 20% of the workweek or for 30
continuous minutes, and disallow the tip credit for yet other side work duties.
Third, the legislative history specifically refers to the definition of “tipped employee,” and
analogizes it to the reporting requirements for tipped employees under the Social Security Act of
1965:
A ‘tipped’ employee is defined in the bill as any employee engaged an occupation in which he customarily and regularly receives more than $20 a
month in tips. This is analogous to the reporting requirements for a tipped
employee under the provision of the Social Security Act of 1965.
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S. Rep. No. 89-1487 at 1966 U.S.C.C.A.N. 3014 (emphasis added). Those Social Security Act
reporting requirements require every employees who receive tips in a calendar month to report
them:
Reports by Employees. Every employee who, in the course of his employment by an employer, receives in any calendar month tips which are wages
(as defined in section 3121(a) or section 3401(a)) shall report all such tips
in one or more written statements furnished to his employer on or before
the 10th day following such month. Such statements shall be furnished by
the employee under such regulations, at such other times before such 10th
day, in such form and manner, as may be prescribed by the Secretary or his
delegate.
Pub. L. No. 89-97, 79 Stat. 384-85, codified at 26 U.S.C. § 6053(a). Again, the inquiry is binary:
the employee either received tips in a calendar month, and thus has to report them, or the employee
did not. The reporting requirements do not permit, much less require, consideration of how much
time the employee spent on job duties that produced tips, or supported the production of tips, or
did not produce tips. By specifically analogizing the “tipped employee” definition to this reporting
requirement, the legislative history demonstrates congressional intent for the “tipped employee”
definition to be interpreted in the same way.
Fourth, as noted above, the legislative history cited in the Final Rule demonstrates, consistent with the meaning of “occupation,” an intent for the tip credit analysis to focus in the principal duties performed “over the entire workweek.” S. Rep. No. 93-690 at 43 (“In establishments
where the employee performs a variety of different jobs, the employee’s status as one who ‘customarily and regularly receives tips’ will be determined on the basis of the employee’s activities
over the entire workweek”). Thus, when someone employed in an occupation the Department
acknowledges qualifies for the tip credit—waiter, counterman, service bartender—principally performs the duties of a waiter, counterman or service bartender over the entire workweek, that person
is a “tipped employee” to which the tip credit applies. The Final Rule creates a conflicting and
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directly opposing analysis eliminating the tip credit based on side work duties that are by definition
not the principal duties engaged in over the workweek.24
2.

The Final Rule impermissibly supplants the statutory definition of
“tipped employee” with a different approach based solely on whether
specific job duties directly and immediately produce tips.

For all the reasons explained above, the Final Rule’s approach to the tip credit—limiting
the tip credit based on whether duties directly and immediately produce tips—directly conflicts
with the approach required by the ordinary meaning of the statutory definition of “tipped employee.” It should not be surprising that the Final Rule imposes a completely different and conflicting regulatory regime, given that the Final Rule is based its definitions of a term (“tipped
occupation”) that does not appear in the statute. But conflict it plainly does, so the Final Rule fails
Chevron Step One and is unlawful. E.g., Sw. Elec. Power, 920 F.3d at 1025-28 (regulation failed
Step One because it “contravenes the plain text and structure of the [statute]”); Chamber of Commerce v. United States, 885 F.3d 360, 379 (5th Cir. 2018) (Department regulation failed Step One
because it “conflicts with the plain text” and “is inconsistent with the entirety of ERISA’s [statutory] definition”); Nevada v. United States I, 218 F. Supp. at 530-31 & n.5 (noting that the “Fifth
Circuit and the Supreme Court routinely strike down agency interpretations that clearly exceed a
permissible interpretation based on the plain language of the statute,” and ruling that a Department
FLSA regulation “does not meet Chevron Step One and is unlawful” because it was “[d]irectly in
conflict with Congress’s intent”).

24
The Final Rule expresses concern for alleged situations in which an employer nominally titles an employee
a “server” but forces that employee to clean floors, windows, and bathrooms all day. No one would dispute that an
employee assigned to clean floors, windows and bathrooms all day is not tipped employee. The 1967 dual jobs regulation is sufficient to address this situation, and litigation discovery would expose the server title as a pretext. The
Final Rule is not necessary to solve that alleged problem.
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D.

The Final Rule fails Chevron Step Two.

“The judiciary is the final authority on issues of statutory construction and must reject administrative constructions which are contrary to clear congressional intent.” Texas v. United
States, 497 F.3d at 506 (quoting Chevron, 467 U.S. at 843 n.9). Regulations thus fail at Step Two
if “it appears from the statute or legislative history that the accommodation is not one that Congress
would have sanctioned.” Id. at 506 (quoting Chevron, 467 U.S. at 845). Even if “engaged in an
occupation” could be found ambiguous, the Final Rule’s approach to the tip credit is not a permissible interpretation of the FLSA because it is contrary to clear congressional intent.
1.

Limiting the tip credit based on whether duties directly and immediately produce tips is not a permissible construction of the FLSA.

Nevada v. United States is instructive. The Department’s Final Rule there raised the minimum salary threshold for FLSA’s executive, administrative, and professional exemptions to such
a degree that it effectively supplanted the duties test Congress provided in the statute. Nevada v.
United States I, 218 F. Supp. 3d at 531 (“this significant increase to the salary level creates essentially a de facto salary-only test”). But “Congress did not intend salary to categorically exclude an
employee with EAP duties from the exemption.” Id. Consequently, the Final Rule failed Chevron
Step Two because it was “contrary to the statutory text and Congress’s intent.” Id.
Just so here. As explained above, the statutory term “‘occupation’ does not mean how
often a person performs a task.’” Marsh, 905 F.3d at 645 (Ikuta, J., dissenting) (quoting WEBSTER’S THIRD NEW INT’L DICTIONARY 1560

(3d ed. 2002)). Accordingly, under the statutory def-

inition of “tipped employee”:
[I]f the employer has hired a person for one job (such as a waitress or counterman), but that job includes a range of tasks not necessarily directed towards producing tips, the person is still considered a tipped employee engaged in a single job so long as the person ‘customarily and regularly receives at least $30 a month in tips.
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Marsh, 905 F.3d at 645 (same). The Final Rule, in contrast, bases the tip credit analysis entirely
on whether tasks and duties directly and immediately produce tips. That is “a completely different
approach to the tip credit.” Id. at 641 (same). Agencies are not authorized to take completely
different approaches than Congress—particularly where, as here, Congress specifically enacted its
approach in a statutory definition. Castro-Gomez, 365 F. Supp. 3d at 812 (“a regulatory definition
does not displace a statutory definition when the statute is clear and ambiguous”). “[B]ecause it
is contrary to the statutory text and Congress’s intent,” Nevada v. United States I, 218 F. Supp. 3d
at 531, the Final Rule’s tip credit approach is “not one that Congress would have sanctioned,” and
consequently fails Chevron Step Two. Texas v. United States, 497 F.3d at 506 (quoting Chevron,
467 U.S. at 845).
2.

The Final Rule is arbitrary and capricious because it is cut from whole
cloth.

As noted above in footnote 14, arbitrary and capricious agency action in violation of the
APA necessary fails at Chevron Step Two. Numerous different types of failings render agency
action arbitrary and capricious: “if the agency has relied on factors which Congress has not intended it to consider, entirely failed to consider an important aspect of the problem, offered an
explanation for its decision that runs counter to the evidence before the agency, or is so implausible
that it could not be ascribed to a difference in view or the product of agency expertise.” Texas v.
EPA, 829 F.3d 405, 425 (5th Cir. 2016) (citations omitted). The following factors render the Final
Rule arbitrary and capricious under this standard.
a.

The Department conducted no fact finding

First, the Department conducted no fact-finding whatsoever to either determine the scope
of the supposed problem, or to determine the real-world duties of the occupations Congress and
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the Department have historically recognized as qualifying for the tip credit. The Final Rule demonstrates that the Department accepted at face value the stories told by employee and employee-side
commenters, and discounted and/or ignored employer-side commenters, without any fact finding
to determine how these occupations actually operate in the real world. The Department therefore
entirely failed to consider an important aspect of the problem, namely, (a) whether the supposed
problem actually exists, and (b) the factual basis of and background for the supposed problem.
Consequently, the Department’s answer to the unknown purported problem is necessarily just
baseless ipse dixit.
b.

The Department deliberately ignored “the nation’s primary
source of occupational information”—its own.

The Department’s failure to engage in any fact-finding is particularly inexcusable here,
because the pertinent wheel has already been invented. The Department itself sponsors and maintains “the nation’s primary source of occupational information”: its O*NET Program.25 The Department acknowledges, as it must, that the O*NET provides for each occupation a “fixed list of
duties that tipped employees are required by their employers to perform as part of their work.”
Final Rule, 86 Fed. Reg. at 60,127. There is no dispute that the list of duties for Waiter and Waitress and Bartender contain numerous side work duties that do not directly and immediately produce tips. See Pls.’ App. Exs. 2 &3; see also ECF. No. 1, ¶¶ 41-57. Consequently, there is no
dispute that these side work duties are part and parcel of those occupations. The Department just
doesn’t like the fact that employees qualifying for the tip credit under the statutory definition of
“tipped employee” engage in side work. The Department thus candidly acknowledges that the

25

See https://www.onetcenter.org/overview.html (emphasis added, last visited Dec. 16, 2021), and see generally ECF No. 1, ¶¶ 41-57 and Pls.’ App. Exs. 2 &3.
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Final Rule’s “tipped occupation” definition and its tip-producing-or-not test is specifically designed to carve side work out of the tip credit. See Final Rule, 86 Fed. Reg. at 60,127 (“Rather,
the final rule creates a functional test to measure whether a tipped employee is engaged in their
tipped occupation …”). But as explained above, carving side work out of application of the tip
credit is contrary to the statutory definition of “tipped employee” and Congressional intent.
Further, and tellingly, the Department acknowledges that it developed its new “tipped occupation” definition tip-producing-or-not test and guidelines to specifically assign FLSA liability
based on an employee’s specific job duties throughout a day. Final Rule, 86 Fed. Reg. at 60,127
(observing that “O*NET was not created to identify an employer’s legal obligations under the
FLSA”—the natural corollary of which is that the Final Rule is created to do so). “Congress,
however, did not delegate authority to the [Department] to develop new guidelines or to assign
liability in a manner inconsistent with the statute.” Barnhart v. Sigmon Coal Co., Inc., 534 U.S.
438, 562 (2002). The Department’s deliberate decisions to ignore its own real-world data showing
that “tipped employees” as the FLSA defines them engage in side work, and to carve those side
work duties out in order to impose FLSA liability, render the Final Rule arbitrary and capricious.26

26

The Final Rule refers to criticism of the O*NET data based on the potential for manipulation. Specifically,
the Department appears to accept as plausible speculating that reliance on O*NET data might result in employers
coordinating among themselves to assign tipped employees duties like washing windows to such an extent that nationwide O*NET data would one day reflect that the principal duty of a server is washing windows. This is absurd. First,
there is no suggestion by anyone that employers have successfully manipulated the O*NET data to this point, so there
is no reason to believe the O*NET data the Department refused to consider is anything but the “valid data” the Department represents it to be. See https://www.onetcenter.org/overview.html (emphasis added, last visited Dec. 16,
2021). Second, the suggestion that employers across industries could somehow act in concert to the degree that would
be required to artificially manipulate the O*NET data for specific individual occupations is, in the absence of any
factual evidence suggesting that were possible, a paradigm example of something “so implausible that it could not be
ascribed to a difference in view or the product of agency expertise.” Texas, 829 F.3d at 425.
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c.

The Department relied on labor market and employee economic
circumstances data it acknowledged was outdated.

The Final Rule acknowledges that the Department is required to evaluate the costs of the
Final Rule on those affected, by analyzing the relevant labor market and economic situation for
tipped employees. And the Department did analyze the Final Rule’s potential effects with regard
to the relevant labor market and economic situation for tipped employees. But the Final Rule
relied on pre-COVID-19 pandemic data from 2018 and 2019. Final Rule, 86 Fed. Reg. at 60,150
(“The Department notes that this [cost] analysis relies on data from 2018 and 2019, which is prior
to the COVID-19 pandemic”). And the Department further acknowledged the patently obvious:
the COVID-19 pandemic dramatically changed the labor market and economic situation for tipped
employees. Id. A fortiori, the Department’s reliance on out-of-date data for its cost estimates
represents reliance “on factors which Congress has not intended it to consider.” Texas v. EPA,
829 F.3d at 425.
A separate federal agency, the SBA Office of Advocacy, emphasized the impact of the
Department’s failing in this regard. See Pls.’ App. Ex. 4 at 1 (SBA’s comment to the proposed
Final Rule, expressing the “concern[] that the DOL’s certification that the rule will not have a
significant economic impact on a substantial number of small entities lacks an adequate factual
basis.” (emphasis added).) The SBA Office of Advocacy observed that, “DOL improperly certified this proposed rule because it omitted some and underestimated other compliance costs of
this rule for small employers.” Id. at 1-2 (emphasis added). Specifically, the SBA Office of
Advocacy detailed its concerns, focusing on several areas, including assessing changes to wage
costs, the costs of regulatory familiarization, adjustment costs, and management costs. Id. at 4-9.
The SBA Office of Advocacy therefore “believes that DOL’s certification is flawed because it
fails to estimate small business compliance for increased wages under this regulation.” Id. at
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5 (emphasis added). And the SBA Office of Advocacy comments also relay the comments of
small businesses with regard to the financial impact the Final Rule would have on small businesses
with tipped employees from nail salons to hotels and, of course, restaurants, particularly given the
continuation of the COVID-19 pandemic:
Small businesses have commented that these new restrictions for the use of
the tip credit are complex and unworkable for small operations, who are
already facing staff shortages and are just recovering from pandemic losses.
***
Small businesses also commented that this was a difficult time to add these
additional costs and burdens, as their operations were just surviving from
pandemic financial losses.
Id. at 2, 8. The Final Rule ignored these concerns, apparently in favor of the outdated pre-pandemic data Congress would never have intended for the Department to consider. Texas, 829 F.3d
at 425.
d.

The Final Rule is internally inconsistent.

Given that the Final Rule ignores real-world realities and costs, it should not be surprising
that it is so internally inconsistent as to render its artificial distinctions so unworkable as to be
implausible. Two examples illustrate the point.
First, the Department recognizes that “busboy,” also referred to as busser, and “service
bartender,” are occupations that “have long been considered to be occupations that customarily
and regularly receive tips” and therefore have long fallen under the statutory definition of “tipped
employee” and qualified for the tip credit. See Final Rule, 86 Fed. Reg. at 60,129 n. 30. Bussers
and service bartenders, however, do not engage in any of the direct customer servicing work the
Final Rule’s test would consider to directly and immediately produce tips. After all, bussers and
service bartenders generally do not interact with customers at all. See Final Rule, 86 Fed. Reg. at
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60,128. This puts the Department in a quandary: how to fit occupations which “have long been
considered” as qualifying for the tip credit within the Final Rule’s new liability test that now categorically excludes them? The Department’s only solution is to fall back on the ipse dixit favored
by parents of small children: “Because I said so”:
To the extent that this is true under the revised test, this categorization of
tasks merely reflects the unique nature of some tipped employees’ tip-producing work, such as bussers and service bartenders, who receive tips from
other tipped employees such as servers because they are supporting their
customer, service, tip producing work.
Final Rule, 86 Fed. Reg. at 60,128 n.28. In other words, the Department is going to allow bussers
and service bartenders to remain tipped employees, even though their duties fail the Final Rule’s
“tipped occupation” definition, because they have always been considered “tipped employees”
under the statutory definition. A regulation that creates a test and then applies that test differently
to those affected is the very definition of arbitrary and capricious.
Second, under the Final Rule’s test the very same duties might automatically qualify for
the tip credit, or might not, depending on context. The Final Rule explains that a bartender who
retrieves “a particular beer from the storeroom at the request of a customer sitting at the bar, is
performing tip-producing work,” but a “bartender who retrieves a case of beer” from the same
storeroom is only performing “directly supporting work,” the minutes of which must be tracked to
comply with the 20% limitation for such work. See Final Rule, 86 Fed. Reg. at 60,128. But the
bartender in both examples is indisputably performing the duties of the bartender occupation. The
Final Rule also suggests that a server wiping down a table to clean a customer’s spill would be
“tip-producing work,” but wiping down that same table in between customers would not. Id.
Again, the same duty, and again, that duty is indisputably the duty of a server. Further, in an
apparent attempt to remain consistent with the 1967 dual jobs regulation example, the Final Rule
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categorizes “toasting bread” as not “food preparation” for purposes of the Final Rule. See Final
Rule, 86 Fed. Reg. at 60,131. This is just more semantic gymnastics so the Department can arbitrarily categorize certain duties as “tip-producing,” rather than “directly supporting” based on nothing more than the Department’s whim.
In sum, the Final Rule is not the product of reasoned decision-making. The Final Rule is
the product of agency legislating, which is in conflict with the plain language of the statute and
Congressional intent to boot. The Final Rule fails Chevron Step Two because it is not a permissible interpretation of the statutory definition of “tipped employee.”
III.

PLAINTIFFS WILL SUFFER IRREPARABLE HARM WITHOUT AN INJUNCTION.
“[H]arm is irreparable where there is no adequate remedy at law, such as monetary dam-

ages.” Janvey v. Aleguire, 647 F.3d 585, 600 (5th Cir. 2011). An injunction is appropriate if the
anticipated injury is imminent and not speculative. Winter v. Natural Resources Defense Council,
Inc., 129 U.S. 365, 365-67 (2008). Plaintiffs have met this standard.
Absent an injunction, Plaintiffs’ impacted members face the untenable position of having
to choose between (1) abandoning the tip credit all together, which will increase labor costs and
wipe out profit margins; or (2) risk continuing to utilize the tip credit under the Final Rule and
expend monies (on regulatory familiarization costs, preparation costs, increased wage costs, adjustment costs, staffing costs, management costs, and recordkeeping costs) to comply with the
Final Rule that will financially devastate their business. See Amador Decl. ¶¶ 19-22; Knight Decl.
¶¶ 10-12, 16; Vaught Decl. ¶¶ 5-9. Both outcomes would constitute irreparable harm. See Texas
v. EPA, 829 F.3d 405, 433 (5th Cir. 2016) (quoting Thunder Basin Coal Co. v. Reich, 510 U.S.
200, 220–21 (1994) (Scalia, J., concurring) (“Complying with a regulation later held invalid almost
always produces the irreparable harm of nonrecoverable compliance costs.”); BST Holdings,
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L.L.C. v. OSHA, 17 F.4th 604, 618 (5th Cir. 2021) (compliance and monitoring costs, diversion of
resources, and business and financial effects of a lost employee necessitated by an executive mandate constituted irreparable harm); Nevada, 218 F.Supp.3d at 532 (the significant costs plaintiffs
needed to expend to comply with the Department’s impending final rule was an irreparable harm.).
In addition, the Department admittedly fails to account for the current, financially devastated state of restaurants and ignores the Final Rule’s crippling impact on restaurants ability to
compete in their industry. For example, to prepare for the new costs necessitated by the Final
Rule, some impacted restaurant owners will need to increase menu prices, which strips away their
competitive advantage and destroys their ability to compete with the food prices of their competitors. See Vaught Decl. ¶¶ 8, 10; see also Intel Corporation v. Rais, 2019 WL 164958, at *5
(W.D.Tex. 2019) (“A party is at risk of irreparable harm where, for example, they might ‘lose a
competitive advantage in the industry.’” (citation omitted)). Furthermore, due to the current financially fragile state of RLC and TRA small restaurant owner members, these members will need
to terminate employees or close the restaurant altogether to comply with the Final Rule. See Amador Decl. ¶¶ 19, 21; Knight Decl. ¶¶ 10, 12; Vaught Decl. ¶¶ 5, 8-10. As a result, these impacted
small restaurant owners have relatively few options to comply with the Final Rule, which all have
a detrimental effect on restaurants’ abilities to employ (and feed) the public. See Amador Decl.
¶ 21; Knight Decl. ¶ 12; Vaught Decl. ¶¶ 5, 8-10. Should Plaintiffs ultimately prevail on the merits
of this suit, this type of injury cannot be redressed through a judicial remedy after a hearing on the
merits. See e.g. Nevada, 218 F. Supp. 3d at 532. Thus, Plaintiffs have shown that they, and their
impacted members, will suffer irreparable harm if the preliminary injunction is not granted.
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IV.

THE BALANCE OF HARDSHIPS AND THE PUBLIC INTEREST WEIGH IN FAVOR OF AN INJUNCTION.
When deciding whether to grant an injunction, “courts must balance the competing claims

of injury and must consider the effect on each party of the granting or withholding of the requested
relief.” Winter, 129 U.S.. at 367 (citation omitted). The balance of hardship and public interest
factors substantially overlap. See Nevada, 218 F. Supp. 3d at 533.
On one side of the equation is the certainty that Plaintiffs’ affected members will be required to spend substantial sums of unrecoverable funds if the Final Rule goes into effect, together
with interference with the financial viability of many of Plaintiffs’ members causing employee
terminations and disrupting their ability to keep their doors open to the public. On the other side,
the Department cannot point to any injury remotely approaching the enormous harm to Plaintiffs’
impacted members and the public. The Department will simply need to wait a little before its
novel rule goes into effect. The current tip credit provisions have been in place for more than a
decade; and, with or without the Final Rule, tipped employees already receive the full protection
of the federal minimum wage. If the employee’s tips are insufficient, when added to the required
cash wage, to satisfy the minimum wage, then the FLSA already requires employers to pay additional wages to make up the difference. See 29 U.S.C. § 203(m)(2); 29 CFR § 531.59. In addition,
the Department itself delayed the prior administration’s proposed changes to the dual jobs regulations—for an entire year, “to provide the Department additional opportunity review and consider
the questions of law, policy, and fact raised by the [2020 Tip final] rule.” See Final Rule, 86 Fed.
Reg. at 60, 119.
Thus, the Department and the public will not suffer any harm from maintaining its status
quo level while the serious legal issues raised in this litigation are addressed. See Texas v. U.S.,
809 F.3d 134, 186 (5th Cir. 2015). (“The [plaintiff] states have shown ‘that the threatened injury
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if the injunction is denied outweighs any harm that will result if the injunction is granted.’ … The
harms the United States has identified are less substantial[,] … vague, and the principles the government cites are more likely to be affected by the resolution of the case on the merits than by the
injunction.”); see also Nevada, 218 F. Supp. 3d 533 (enjoining the Department from applying a
new rule pending a full determination of the matter on the merits).
V.

THE COURT SHOULD ISSUE A NATIONWIDE INJUNCTION.
The Court’s injunction should not be limited to this jurisdiction. “[T]he scope of injunctive

relief is dictated by the extent of the violation established, not by the geographic extent of the
plaintiff class.” Califano v. Yamaski, 442 U.S. 682, 702 (1979). “[T]he Constitution vests the
District Court with the ‘judicial Power of the United States.’ That power is not limited to the district wherein the court sits but extends across the country. It is not beyond the power of a court,
in appropriate circumstances, to issue a nationwide injunction.” Texas, 809 F.3d at 188. Given
the breadth of RLC’s membership and the fact that the Final Rule applies to impacted members
located all over the country, limiting the relief to only those before the Court would prove unwieldly and would only cause more confusion. See Amador Decl. ¶¶ 3, 17. The Fifth Circuit has
affirmed nationwide injunctions against the Federal Government in similar proceedings. See, e.g.,
id.; Nevada, 218 F. Supp. 3d at 533 (issuing a nationwide injunction to bar implementation of the
Department’s new overtime salary threshold final rule). Thus, in order to truly afford injunctive
relief to Plaintiffs, the Court should issue an injunction with nationwide applicability.
CONCLUSION
For these reasons, the Plaintiffs respectfully request that the Court enjoin the Final Rule
from becoming effective pending a full hearing on the merits and any review by higher courts.
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Respectfully submitted,
By: /s/ Greta Ravitsky
ANGELO I. AMADOR (motion for admission
pro hac vice pending)
RESTAURANT LAW CENTER
2100 L Street, N.W., Suite 700
Washington, D.C. 20036
Tel: 202.331.5913
Fax: 202.973.3952
AAmador@restaurant.org

PAUL DECAMP (motion for admission
pro hac vice pending)
EPSTEIN, BECKER & GREEN, P.C.
1227 25th Street, N.W., Suite 700
Washington, D.C. 20037
Tel: 202.861.1819
Fax: 202.861.3571
PDeCamp@ebglaw.com

GRETA RAVITSKY
EPSTEIN, BECKER & GREEN, P.C.
Two Houston Center
909 Fannin, Suite 3838
Houston, Texas 77010
Tel: 713.300.3215
Fax: 713.300.3235
GRavitsky@ebglaw.com

BRIAN SPANG (motion for admission
pro hac vice pending)
KATHLEEN BARRETT (motion for admission
pro hac vice pending)
EPSTEIN, BECKER & GREEN, P.C.
227 West Monroe, Suite 3250
Chicago, Illinois 60606
Tel: 312.499.1400
Fax: 312.827.9562
BSpang@ebglaw.com
KBarrett@ebglaw.com
Counsel for Plaintiffs

December 17, 2021
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
AUSTIN DIVISION
RESTAURANT LAW CENTER, a non-profit District of Columbia corporation, and TEXAS
RESTAURANT ASSOCIATION, a non-profit
Texas corporation,
Plaintiffs
v.

Civil Action No. 1:21-cv-01106

UNITED STATES DEPARTMENT OF LABOR,
HON. MARTIN J. WALSH, Secretary of the
United States Department of Labor, in his official capacity; and JESSICA LOOMAN, Acting
Administrator of the Department of Labor’s
Wage and Hour Division, in her official capacity,
Defendants.
APPENDIX OF EVIDENCE IN SUPPORT OF PLAINTIFFS’ EMERGENCY MOTION
FOR PRELIMINARY INJUNCTION AND REQUEST FOR EXPEDITED
CONSIDERATION AND ORAL ARGUMENT
Plaintiffs Restaurant Law Center and Texas Restaurant Association (collectively, “Plaintiffs”) submit evidence, attached hereto, in support of their Emergency Motion for Preliminary
Injunction and Request for Expedited Consideration and Oral Argument:
1.

Attached as Exhibit 1 is the Declaration of Emily Knight (“Knight Decl.”), which

contains the following exhibit:
EXHIBIT A: September 2021 National Restaurant Association COVID-19 Restaurant Impact Survey, Texas Survey Results.
2.

Attached as Exhibit 2 is a true and correct printout of the Occupational Information

Network (“O*NET”) data for the occupation of “Waiters and Waitresses”.
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3.

Attached as Exhibit 3 is a true and correct printout of the Occupational Information

Network (“O*NET”) data for the occupation of “Bartender”.
4.

Attached as Exhibit 4 is a true and correct copy of the U.S. Small Business Admin-

istration’s Office of Advocacy (“SBA Office of Advocacy”) comments to the proposed rule dated
August 20, 2021.
5.

Attached as Exhibit 5 is the Declaration of Angelo Amador (“Amador Decl.”),

which contains the following exhibit:
EXHIBIT A: September 2021 National Restaurant Association COVID-19 Restaurant Impact Survey.
6.

Attached as Exhibit 6 is the Declaration of Tracy Vaught (“Vaught Decl.”).

7.

Attached as Exhibit 7 is a true and correct copy of 2 WEBSTER’S THIRD NEW INT’L

DICTIONARY 751 (1961 ed.) (“WEBSTER’S”) definitions for “engaged” and “occupation”.
8.
ARY OF THE

Attached as Exhibit 8 is a true and correct copy of THE RANDOM HOUSE DICTIONENGLISH LANGUAGE 473 (1967 ed.) (“RANDOM HOUSE”) definitions for “engaged”

and “occupation”.
9.

Attached as Exhibit 9 is a true and correct copy of BLACK’S LAW DICTIONARY 622

(4th ed. 1957) (“BLACK’S”) definitions for “engaged” and “occupation”.

Respectfully submitted,

By:

/s/ Greta Ravitsky
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Angelo I. Amador (motion for admission pro
hac vice pending)
Restaurant Law Center
2100 L Street, N.W., Suite 700
Washington, D.C. 20036
Tel: 202.331.5913
Fax: 202.973.3952
AAmador@restaurant.org

Greta Ravitsky
Epstein Becker & Green, P.C.
Two Houston Center
909 Fannin, Suite 3838
Houston, Texas 77010
Tel: 713.300.3215
Fax: 713.300.3235
GRavitsky@ebglaw.com

Paul DeCamp (motion for admission pro hac
vice pending)
Epstein Becker & Green, P.C.
1227 25th Street, NW, Suite 700
Washington, DC 20037
Tel: 202.861.1819
Fax: 202.861.3571
PDeCamp@ebglaw.com
Brian Spang (motion for admission pro hac vice
pending)
Kathleen Barrett (motion for admission pro hac
vice pending)
Epstein Becker & Green, P.C.
227 West Monroe Street, Suite 3250
Chicago, Illinois 60606
Tel: 312.499.1400
Fax: 312.827.9562
BSpang@ebglaw.com
KBarrett@ebglaw.com

December 17, 2021
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APPENDIX EXHIBIT 1
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
AUSTIN DIVISION
RESTAURANT LAW CENTER, ET AL.,
Plaintiffs,
v.

Civil Action No. 21-1106

UNITED STATES DEPARTMENT OF LABOR, ET
AL.,
Defendants.
DECLARATION OF EMILY WILLIAMS KNIGHT
I, Dr. Emily Williams Knight, Ed.D., hereby declare and state:
1.

I am the President & CEO of the Texas Restaurant Association (“TRA”), the largest

hospitality association in Texas. I have held my current position since May of 2019. In that capacity, I oversee all of the TRA’s engagement in public affairs and public-policy related matters for
the Texas foodservice industry, and I represent the TRA in matters with the National Restaurant
Association and the Council of State Restaurant Associations. As such, I have in-depth knowledge
of the TRA’s operations, its members, and the facts and circumstances set forth herein.
2.

I am over the age of 18 years old. All of the facts set forth in this declaration are

based on my personal knowledge. I submit this Declaration in support of Plaintiffs’ Motion for
Preliminary Injunction. If called upon to testify as to the facts stated herein as a witness, I could
and would competently testify under oath.
3.

The TRA is an independent non-profit organization with its own Board of Direc-

tors, headquartered at 512 E Riverside Drive, Suite 250, in Austin, Texas. Formed in 1937, the
TRA is the leading business association for Texas’ $70 billion restaurant and foodservice industry,
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which includes approximately 50,000 locations and a workforce of 1.3 million employees throughout Texas (approximately 12% of the state’s employment). The TRA’s members include thousands
of restaurant owners, operators, and staff throughout Texas.
4.

The TRA’s main purpose is to support the Texas restaurant industry and our mem-

bers in starting, developing, and growing their business. The TRA accomplishes this objective
through numerous channels, including through direct outreach efforts on behalf of our members;
by hosting educational and information meetings, seminars, video news segments, newsletters, and
webinars; by submitting regulatory comments at the federal, state, and local level; and by helping
our members navigate their legal and regulatory obligations. For example, the TRA hosts TRA
Marketplace in Texas each year, which is the largest annual foodservice conference in the southwest. TRA Marketplace features speakers, seminars, and panels on the important trends and pressing challenges facing the restaurant industry. TRA Marketplace also gives restaurant operators a
chance to experience the newest products and services designed to improve restaurant efficiency.
5.

As President & CEO for the TRA, I serve as the primary spokesperson for the Texas

restaurant industry, and I lead and manage the TRA’s engagement in public affairs and publicpolicy-related matters at the state, local, and federal level. I have been integrally involved in all of
the TRA’s major legislative and regulatory initiatives, and I am a key liaison with various restaurant
industry affiliates in Texas. Each of the legislative and regulatory initiatives that I manage require
significant study, time, attention, and TRA resources to analyze potential effects on the Texas restaurant industry, gather our members’ concerns, and ultimately persuade policymakers and the public to support or oppose the measure. I communicate with TRA employees, as well as Texas-based
restaurant owners and operators, on a daily basis about issues of importance in the industry, including industry trends, concerns, best practices, proposed legislation, and legal compliance. Through
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my work with the TRA, I work closely with Texas restaurant owners and operators, and I am deeply
familiar with the restaurant industry in general and the Texas restaurant industry in particular. This
is typical in my role, and I carefully ensure that we remain attentive and responsive to federal, state,
and local developments that will impact TRA members.
6.

Throughout the last twenty months, the majority of the TRA’s work has been fo-

cused on helping our members survive the COVID-19 pandemic and comply with the ever-changing federal, state, and local regulations and guidelines. For example, the TRA developed online
resource centers for restaurants and other foodservice businesses (the “Coronavirus Guidance Resources” and “Texas Restaurant Pandemic Directory”), which TRA staff members continually update with the latest guidance. In addition, over the last twenty months I, along with other TRA staff
members, managed two task forces of key chain and independent restaurant and bar owners; created
the Texas Restaurant Promise and the Texas Bar Promise; developed and launched the first training,
certification, and validation program for restaurants following key safety protocols during the pandemic; and continuously worked with state and local officials to keep restaurants open. Throughout
2021, the TRA has also been integrally involved with state and local legislative initiatives impacting
the restaurant industry, and through our work we secured the passage of seven bills that support the
Texas restaurant industry’s recovery.
7.

I understand that on October 29, 2021, the U.S. Department of Labor, Wage, and

Hour Division (the “Department”) published the Final Rule on the Tip Regulations Under the Fair
Labor Standards Act; Partial Withdrawal (the “Final Rule”), which has the impending effective date
of December 28, 2021. I also understand that the Department issued its Notice of Proposed Rulemaking (“NPRM”) regarding this regulation on June 23, 2021. I have read the Final Rule and I
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have discussed the Final Rule with TRA members, TRA employees, human resources professionals, and others in the restaurant industry. The Final Rule finalizes the Department’s amendments
to the dual jobs regulation, which change the Department’s prior regulations and create a new standard for when an employer can take a tip credit. The Final Rule is the regulation at issue in this case.
8.

In 1966, when Congress amended the FLSA to create the tip credit, as well as before

and since, many occupations in the restaurant industry such as waiters, waitresses, servers, and
bartenders regularly engaged in, and continue to regularly engage in, duties and responsibilities
referred to as “side work.” I am aware of numerous TRA members, including members doing
business within the Western District of Texas, who take a tip credit and employ waiters, waitresses,
servers, bartenders, and other employees who perform varying amounts of side work, thereby directly subjecting them to the Final Rule.
9.

Both before and after the Department’s publication, the Final Rule has consumed a

disproportionate amount of the TRA’s time, and my time in particular, because the Final Rule specifically applies to Texas restaurant employers who take a tip credit. The TRA has diverted time
and resources as a result of the Final Rule. I, as well as the TRA’s other staff, have spent considerable time addressing member concerns specifically related to the Final Rule’s obligations instead
of discussing questions regarding other member business or regulatory concerns, particularly important during the COVID-19 pandemic. For example, we dedicated portions of our twice-weekly
email to TRA members to address concerns with the Final Rule in lieu of speaking on other important topics multiple times before and after the Final Rule was published (including in December
2021, October 2021, July 2021, June 2021, and May 2021). In addition, on August 3, 2021, Kelsey
Erickson Streufert, TRA’s Chief Public Affairs Officer who reports to me, dedicated time to participate in the U.S. Small Business Administration’s Office of Advocacy Small Business Labor
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Roundtable rather than complete other pressing tasks so we could better understand industry concerns with the proposal that has now become the Final Rule. Further, TRA staff who report to me
have used valuable time during internal planning meetings to exchange information and ensure staff
are prepared to answer TRA member questions about the Final Rule. At the Restaurant Leadership
Conference in Phoenix, Arizona, December 7-9, 2021, I personally met with members to explain
the Final Rule, and this took time away from networking and other planned business development
activities.
10.

I, as well as other TRA’s staff who report to me, have also held multiple calls with

TRA members to address the concerns arising from the Final Rule. Specifically, TRA members
subject to the Final Rule have informed me that the Final Rule will impose immediate economic
harms, including substantial burdens and costs to their businesses, to prepare for and comply with
the Final Rule. Specifically, TRA members who are subject to the Final Rule have informed me
that they are concerned about the below significant burdens and additional expenses that they will
incur from the Final Rule:
a.

Regulatory Familiarization Costs: I have spoken with numerous TRA

members who do not understand the conflicting standards, time limits, and classifications of workers’ tasks in the Final Rule. It is clear that the Final Rule requires more than one hour to read and
understand; restaurant operators need the expertise of a wage and hour attorney to understand and
comply with the Final Rule. However, the vast majority of TRA members are small businesses and
they do not employ an in-house lawyer on their staff and thus, these members need to expend monies to pay for an attorney to fully understand and comply with the Final Rule. Working out the
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differences between current systems of work classifications and the Final Rule’s proposed classifications of tasks, as well as resolving ambiguities and inconsistencies in the Final Rule, will result
in substantial costs for TRA members utilizing the tip credit.
b.

Preparation Costs: TRA members subject to the Final Rule have informed

me, and TRA staff who report to me, that to prepare for the Final Rule they need to undertake a
cost analysis to mitigate the financial impact of the changes to the tip credit in the Final Rule. This
is a time intensive analysis of the tasks performed by employees, the minutes each task is performed, as well as projections of staff for each job position and gross profits. The analysis must be
done on a case-by-case basis for every single of the restaurant’s impacted tipped employees. Completing this task will require significant work for the restaurant owner, human resources, and managers, which will keep them away from their regular duties. This is especially problematic now,
when TRA members are regularly reporting to me that they do not have enough employees to meet
their current needs.
c.

Increased Wage Costs: TRA members subject to the Final Rule have in-

formed me, and TRA staff who report to me, of increased wage and labor costs from the Final Rule.
Many of the TRA’s restaurant members claiming the tip credit are small businesses, and their profit
margins are frequently small; so, the increased labor costs often mean the difference between remaining open and closing. TRA small business members informed me and my staff that, as a result
of the Final Rule, they will no longer be able to utilize the tip credit and will need to pay the full
minimum wage to many of their employees, which will result in substantial costs that will wipe out
their profit margins. For example, I spoke with a TRA member small restaurant owner with 20
tipped workers who work eight hours a day, five days a week, for 40 weeks per year. The tipped
workers currently earn a tip wage of $2.13 per hour. The restaurant will not be able to use the tip
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credit under the Final Rule and will pay their tipped workers the Texas minimum wage of $7.25
instead of the tipped wage of $2.13. The restaurant will have to spend an extra $163,840 per year,
which would drastically decrease the restaurant’s profit margin and threatens the restaurant’s ability
to keep its doors open. I also spoke with a member who reached out to share that they would pay
the Texas minimum wage and forgo customer tips because their menu prices would rise with the
impact of the Final Rule, and they don’t want their customers to carry the burden of higher menu
prices and tips. This move will negatively impact restaurant workers’ wages.
d.

Adjustment Costs: I have spoken with TRA members regarding the un-

dertakings they have to perform to comply with the Final Rule. TRA members informed me that
the adjustment tasks are separate, ongoing undertakings that each result in separate costs, time, and
shifts in resources for each restaurant. TRA members subject to the Final Rule need to create policies, procedures, trainings, new job descriptions, and a new technology (that does not exist) to link
up time-keeping data with job codes, job tasks, and payroll data to comply with the Final Rule. In
addition, TRA members utilizing the tip credit under the Final Rule will also have separate, ongoing, substantial adjustment costs associated with scheduling, categorizing employee tasks, re-assigning duties to non-tipped staff, training their managers and staff to learn about and implement
the changes in their workflow, and ongoing monitoring of employees’ activity to ensure that employees receiving the tipped wage spend less than 20% of their working time or 30 continuous
minutes on certain tasks the Department deems unrelated to their occupation. TRA members confirmed that the adjustment costs for the Final Rule are separate, ongoing tasks that vastly exceed
the Department’s one-hour estimate per entity. Many TRA small restaurant members have also
informed me that the costs required to adjust their restaurant business practices to comply with the
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Final Rule will be in the thousands of dollars, which are significant costs that will ultimately lower
their profits.
e.

Staffing Costs: I, along with other TRA staff who report to me, have had

numerous conversations with TRA members related to the labor shortage issues in Texas that our
members are currently experiencing. The lack of available staff increases the difficulty of compliance with this Final Rule and imposes extra costs. Many TRA members have business models in
place (that have been in place for generations), that have been built around being able to claim the
tip credit provided for in the FLSA. Many of these TRA members, particularly small restaurant
owners, do not employ separate staff in positions that only complete “side work” tasks because
servers, bartenders, and similar employees regularly engaged in and continue to regularly engage
in duties and responsibilities that the Department refers to as “side work” as part of their occupation.
For example, many TRA members employ bartenders whose job duties include slicing fruit for
drinks, wiping down tables in the bar, cleaning bar glasses, and making special pre-mixes for drinks;
the bartenders can choose to perform these duties before or after customers are actually sitting at
the bar. However, in order to comply with the Final Rule, TRA members need to expend monies
to change their business and staffing models to incorporate the new 20% and 30 minute time limits
on these tasks. For example, some TRA members utilizing the tip credit have informed me that
they will need to expend additional monies to create a new position, hire a new employee, and onboard and train this staff member to perform tasks that have always been part of their bartender’s
occupation, to comply with the Final Rule. TRA small restaurant owner members have also informed me that they may have to terminate tip-credit eligible employees due to the financial constraints imposed by the Final Rule. TRA members have also expressed concern to me that they will
not be able to fill these new jobs with the current labor shortage, severely restricting their ability to
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operate and generate the revenue they need to recover from the economic devastation they experienced as a result of the COVID-19 pandemic.
f.

Management Costs: I, along with other TRA staff members, have spoken

with TRA members regarding the management costs and time they have to expend to comply with
the Final Rule. TRA members informed me that their businesses will expend a substantial amount
of time and money on management costs to comply with the Final Rule, which grossly exceeds the
Department’s estimated cost of $376.36 per entity a year or 10 minutes per week. For example, a
TRA restaurant owner member estimated that restaurant managers will need to devote at least 8
hours a week to perform ongoing monitoring of tasks, audits, and correct back pay when tip-credit
eligible employees do not clock in and out correctly by job tasks to comply with this Final Rule.
Another TRA member informed me that it will need to expend monies to hire additional managers
and human resources professionals to perform these additional compliance duties to comply with
the Final Rule.
g.

Recordkeeping Costs: TRA members have informed me of their concerns

about the substantial costs they need to incur to create, complete, and maintain new records to prove
compliance with the Final Rule. TRA members have been targets of investigations by the Department and subject to costly litigation, which makes proper recordkeeping a significant concern for
TRA members. TRA members informed me that maintaining some form of records that comply
with the Final Rule is imperative to defending the restaurant in any litigation challenging their
compliance with the Final Rule. But, based on my personal knowledge of the restaurant industry
and restaurant operations, there is no practical way for a restaurant employer to keep the task-bytask records that the Department’s Final Rule would demand to avoid potential liability.
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11.

TRA members have informed me that it is an impossible time to add these addi-

tional substantial costs and burdens to their business (set forth above) as their operations are just
barely surviving from the COVID-19 pandemic financial losses. I am also personally aware of the
COVID-19 pandemic’s impact on TRA members and the economic pressure it has placed on our
members, which make complying with the Final Rule even more financially devastating for our
members who utilize the tip credit.
12.

I have seen first-hand and discussed with TRA members how the ongoing pandemic

has financially devastated Texas restaurants. The steady inflation in food costs, ongoing labor
shortages, and supply chain shortages have reversed the restaurant industry’s recovery and further
placed Texas restaurant owners in a precarious position. For example, the National Restaurant
Association conducted a national survey in September 2021 of restaurant owners. The state-level
data collected from Texas restaurant owners found: 72% of Texas restaurant owners do not have
enough employees to support their existing customer demand; 91% of Texas restaurant owners
reported that their restaurant experienced a decline in customer demand for indoor on-premises
dining in recent weeks because of the delta variant; and 89% of Texas restaurant owners reported
that their profit margin is lower now than it was prior to the COVID-19 outbreak. A true and correct
copy of the September 2021 National Restaurant Association COVID-19 Restaurant Impact Survey, Texas Survey Results is attached as Exhibit A. As many TRA member small restaurant owners have informed me, the increase in wages, staff, management, technology, and other compliance
costs necessitated by the Final Rule will result in the reduction of jobs or closing of the restaurant
altogether due to the financially fragile state of many of our TRA restaurant owner members.
13.

The TRA has devoted substantial staff time, money, and effort to informing our

members about the Final Rule’s requirements, discussing its potential implications, attempting to
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clarify compliance requirements, and developing educational programs for TRA members. The
time spent on these activities could have been spent on other projects, including advocacy on behalf
of restaurants and preparation of training classes for our members. Specifically, this time could
have been spent developing our agenda for the next Texas legislative session and educating the
public on opportunities to support their local restaurants. Instead, I, as well as other TRA staff
members who report to me, have had to devote time to addressing questions and problems raised
by the Final Rule and its obligations on our members.
14.

Without these obligations, I would be devoting my time and resources to supporting

TRA members’ efforts to grow their businesses, keeping their doors open during this economically
devastating pandemic, as well as to lobbying local lawmakers to adopt policies that help the Texas
restaurant industry and its employees. The Final Rule has significantly hindered my and other TRA
staff members’ ability to advance these goals, both before and after it was published, and I anticipate
that it will continue to do so in the future.
15.

I also expect that this diversion of resources will continue indefinitely, as the Final

Rule imposes new obligations on TRA members who utilize the tip credit are subject to the Final
Rule. Furthermore, TRA has received numerous questions from our members regarding the Final
Rule’s new standard to take a tip credit, including how to differentiate between and track the three
categories of work and tasks that the Department deems to fall within (or outside of) its dual jobs
regulation. We expect to continue to have to provide educational and informational services to our
members to navigate questions regarding how to monitor and reclassify the types of tasks that their
restaurant workers perform, as well as how to change their business models, staffing models, and
operations to comply with the Final Rule. For example, if the Final Rule goes into effect, we will
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need to stop other work to draft and publish additional guidance to our members, including a webinar we will likely need to plan for and host. These efforts will require significant time away from
other tasks during the busy holiday season.
16.

No mechanism exists for the TRA and its members to recover the substantial finan-

cial costs and expenses that they will incur if the Final Rule takes effect and is later invalidated on
the merits during this litigation. The TRA will be forced to spend unbudgeted funds and monies
that it would otherwise spend on critical services to its members, which it cannot recover. TRA
members utilizing the tip credit will also be forced to spend funds and monies that it would otherwise spend to keep their business alive during this financially devastating pandemic on planning
for and complying with the Final Rule. Once additional monies are paid out to plan and comply
with the Final Rule, including the additional monies to employees (as well as monies expended to
develop new business models, staffing models, trainings, job descriptions, and technology), it cannot be easily recovered (if at all) even if the Final Rule is later invalidated.
17.

For all these reasons, I ask the Court to prevent the serious, irreparable harm the

Final Rule would immediately inflict on the TRA and our members we serve.
I declare under penalty of perjury and the laws of the United States, including 28 U.S.C.
§ 1746, that the foregoing is true and correct.
Executed this 17 day of December 2021 in Dallas, Texas

Emily Williams Knight
Dr. Emily Williams Knight, Ed.D.
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New Data Confirms that Texas Restaurants Are Still In a Precarious Position, with Recovery Reversing for Many
Austin, TX (Sep. 30, 2021) – New data released this week confirms that the restaurant industry’s recovery has reversed,
putting businesses large and small in a precarious position heading into winter.
According to a survey of operators conducted by the National Restaurant Association from September 7-15, 2021, nationally:
A majority of fullservice and limited-service operators say business conditions are worse now than three months ago;
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of operators
say their restaurant
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doesn’t have enough employees to
support current customer demand;
Costs are up across the board—91%
of operators are paying more for food;
84% have higher labor costs; and 63%
are paying higher occupancy costs;
and
Profitability remains down with 85%
of operators reported smaller margins
than before the pandemic.
State-level data confirms a similarly
bleak picture in Texas, where:

72% of operators say their restaurant currently does not have enough employees to support its existing customer demand;
91% of operators say their restaurant experienced a decline in customer demand for indoor on-premises dining in recent
weeks because of the Delta variant; and
89% of Texas operators say their profit margin is lower than it was prior to the COVID-19 outbreak.
Adding to restaurants’ anxiety is the uncertainty coming from Washington, D.C., where lawmakers are considering several tax
increases that would be devastating for small, midsize, and family-owned restaurants in particular. The National Restaurant
Association sent a letter to Congress yesterday outlining the latest, troubling data and our concern that tax increases will
further undermine restaurants’ hard-fought recovery effort.
“The Texas Restaurant Association joins our colleagues at the National level in urging Congress to help, not hurt, restaurants
in this critical phase of the pandemic,” said Dr. Emily Williams Knight, Ed.D., President & CEO of the Texas Restaurant
Association. “Our members have shown incredible grit, determination, and innovation, and they deserve every opportunity
to rebuild their business so they can continue to serve their communities for years to come.”
Read more about the latest data and our industry’s letter to Congress here (https://restaurant.org/restaurants-to-congressrecovery-in-reverse).
About the Texas Restaurant Association
Formed in 1937, the Texas Restaurant Association (TRA) serves as the advocate in Texas and the indispensable resource for
the foodservice industry. As a leading business association, the TRA represents the state’s $70 billion restaurant industry,
which is comprised of more than 50,000 locations and a workforce of over 1.3 million employees. Along with the Texas
Restaurant Foundation, the workforce development arm of the TRA, the Association proudly continues to protect, advance,
and educate a growing industry as the TRA enters its 85th anniversary year.
(https://www.addtoany.com/share#url=https%3A%2F%2Fwww.txrestaurant.org%2Fnews%2Fnew-data-confirms-texas-rest
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
AUSTIN DIVISION

RESTAURANT LAW CENTER, ET AL.,
Plaintiffs,
v.

Civil Action No. 21-1106

UNITED STATES DEPARTMENT OF LABOR, ET
AL.,
Defendants.

DECLARATION OF ANGELO AMADOR
I, Angelo Amador, hereby declare and state:
1.

I am Oa^^QZ`Xe QY\X[eQP Ne `TQ FQ_`Ma^MZ` AMc 9QZ`Q^ &iFA9j' M_ Executive Di-

rector, an independent 501(c)(6) affiliated with the National Restaurant Association. I have held
my current position since RLCks official incorporation on September 30, 2016.1 In that capacity, I
XQMP MZP YMZMSQ MXX [R FA9k_ engagement in public affairs and public-policy related matters at the
federal, state, and local level. As such, I have in-depth knowledge of the operations of the RLC, its
members, and the facts and circumstances set forth herein.
2.

I am over the age of 18 years old. All of the facts set forth in this declaration are

based on my personal knowledge. ? _aNYU` `TU_ :QOXM^M`U[Z UZ _a\\[^` [R EXMUZ`URR_k B[`U[Z R[^
Preliminary Injunction. If called upon to testify as to the facts stated herein as a witness, I could
and would competently testify under oath.

1

Certificate of Incorporation issued by the Government of the District of Columbia, Department of Consumer and
Regulatory Affairs, Corporations Division.
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3.

The RLC was officially established in 2016 as an independent public policy organ-

ization supporting the restaurant and food-service industry across the United States. While the RLC
is its own independent organization with its own Board of Directors, all members in good standing
with the National Restaurant Association and State Restaurant Associations are members of the
RLC. As such, RLC represents an industry that includes over one million restaurant and foodservice outlets employing approximately 14.7 million employees, or approximately 10% of the
c[^WR[^OQ UZ `TQ IZU`QP G`M`Q_* FA9k_ YQYNQ^_ UZOXaPQ Y[^Q `TMZ 0++(+++ ^Q_`Ma^MZt businesses
located across the United States.
4.

The FA9k_ main purpose is to support the restaurant industry and our 500,000 plus

restaurant members in starting, developing, and growing their business. RLC accomplishes this
objective through numerous channels, including through direct outreach efforts on behalf of our
members, by hosting educational and informational meetings, conferences, seminars, and webinars,
by submitting regulatory comments at the federal, state, and local level, and by helping our members navigate their legal and regulatory obligations.
5.

As Executive Director for RLC, I serve as its primary spokesperson on behalf of

the industry and I lead and YMZMSQ `TQ FA9k_ QZSMSQYQZ` UZ \aNXUO MRRMU^_ MZP \aNXUO-policy-related matters at the federal, state, and local level, including Texas. I have been integrally involved
UZ FA9k_ XQSU_XM`UbQ MZP ^QSaXM`[^e UZU`UM`UbQ_( MZP ? MY M WQe XUMU_[Z cU`T bM^U[a_ restaurant industry affiliates. Each of the legislative and regulatory initiatives that I manage require significant
study, time, attention, and RLC resources in order to analyze its effects on the industry, hear our
YQYNQ^_k O[ZOQ^Z_( MZP aX`UYM`QXe \Q^_uade legislators and the public to support or oppose that
measure.
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6.

During the last twenty months, a great deal of the work of the RLC has been to help

restaurants cope with the COVID-19 pandemic and the barrage of ever-changing federal, state, and
local regulations and guidelines. To demonstrate the scope of the efforts I manage, earlier in 2021
RLC co-produced and disseminated a Restaurant Industry State Vaccine Tracker looking at each
_`M`Qk_ PU_`^UNa`U[Z \XMZ cU`T \M^`UOaXM^ M``QZ`U[Z M_ `[ cTQ^Q ^Q_`aurant workers were in the vaccination queue and the employer responsibilities to expedite the process. We also produced and
distributed official return to work guidelines for food service establishments, updated at least twice
a week, looking at federal, state, and local requirements.
7.

In addition, the RLC conducts frequent webinars to assist our members with com-

pliance issues and, here again, the last twenty months has seen us concentrating on the impact of
the COVID-19 pandemic. Some of the most recent webinars in which I have participated included
iKMSQ MZP >[a^ 9[Z_UPQ^M`U[Z_ R[^ FQ[\QZUZS L[a^ FQ_`Ma^MZ`j UZ @aZQ -+-, MZP iGQ^bUZS I\
DG>7 9[Y\XUMZOQ5 >[c `[ D\Q^M`Q GMRQXe UZ `TQ EMZPQYUOj UZ 7\^UX -+-,*
8.

As Executive Director for RLC, I also communicate wU`T FA9k_ YQYNQ^_ [Z M

daily basis about issues of importance in the industry, including industry trends, concerns, best
practices, proposed legislation, and compliance with rules and regulations. Through my work with
RLC, I work closely with restaurants, and I am deeply familiar with the restaurant industry in general and the Texas restaurant industry in particular. This is typical in my role, and along with my
colleague, I carefully ensure that we remain attentive and responsive to these developments nationwide.
9.

However, over the last six months one regulatory initiative by the U.S. Department

of Labor, Wage and Hour Division &`TQ i:Q\M^`YQZ`j' has consumed a very significant portion of
my time and some weeks it has consumed the vast majority of my (and my subordinateks) time: the
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Tip Regulations Under the Fair Labor Standards Act; Partial Withdrawal &`TQ iHU\ FQSaXM`U[Z_j'.
The Department issued its Notice of Proposed Rulemaking &iCEFBj' regarding the Tip Regulations on June 23, 2021 and then published the Final Rule on October 28, 2021 &`TQ i<UZMX FaXQj'*
I have read the NPRM and Final Rule. The Final Rule RUZMXUfQ_ `TQ :Q\M^`YQZ`ks amendments to
the dual jobs regulation, which change the :Q\M^`YQZ`k_ \^U[^ ^QSaXM`U[Zs and create a new standard
for when an employer can take a tip credit. The Final Rule is the regulation at issue in this case.
10.

8[`T NQR[^Q MZP MR`Q^ `TQ :Q\M^`YQZ`k_ \aNXUOM`U[Z, the Final Rule has consumed a

PU_\^[\[^`U[ZM`Q MY[aZ` [R `TQ FA9k_ `UYQ( MZP Ye `UYQ UZ \M^`UOaXM^( NQOMa_Q the Final Rule specifically applies to restaurant employers who take a tip credit. I am aware of numerous national
restaurant chains and small business owners that would be subject to the Final Rule, including
members of the RLC and the Texas Restaurant Association.
11.

8[`T NQR[^Q MZP MR`Q^ `TQ :Q\M^`YQZ`k_ \aNXUOM`U[Z [R `TQ <UZMl Rule, I have spent

considerable time addressing member concerns specifically related to the <UZMX FaXQk_ obligations
instead of discussing questions regarding other jurisdictions or other member business or regulatory
concerns, particularly important during the COVID-19 pandemic. For example, during the last two
RLC Board of Directors meetings on September 23, 2021 and on November 3, 2021, I addressed
numerous questions related to the Final Rule in lieu of speaking on several other important topics.
12.

Similarly, on July 11-13, 2021, I traveled to San Antonio, Texas to speak with our

Texas members at the Texas Restaurant Associationk_ BM^WQ`\XMOQ 9[ZRQ^QZOQ* While we had
\XMZZQP `[ PU_Oa__ M bM^UQ`e [R `[\UO_ ^QSM^PUZS [a^ YQYNQ^_k O[ZOQ^Z_ MN[a` `TQU^ Na_inesses and
the regulatory environment, like immigration and business interruption insurance during COVID19, the Final Rule came up numerous times. The RLC was required to truncate its coverage of
other topics in order to address the Final Rule.
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13.

I have held multiple calls with members to address the concerns arising from the

Final Rule. Our RLC members have informed me that they are concerned the Final Rule will impose a significant burden and expense on restaurant employers who are subject to the Final Rule.
Specifically, RLC members have informed me that they are concerned about the substantial increased wage costs, regulatory familiarization costs, preparation costs, adjustment costs, staffing
costs, business management costs, and recordkeeping costs to prepare for and comply with the Final
Rule (which are described further below). One specific call during which I remember discussing
these topics took place on August 3, 2021. The call on August 3, 2021, was hosted by the Small
Business Administration Office of Advocacy and I co-presented with Jessica Looman, Principal
Deputy Administrator, Wage and Hour Division, U.S. Department of Labor. Several member restaurants and State Restaurant Associations participated in that call.
14.

I also remember specifically discussing these topics with members before and after

the call on August 3, 2021, as many of our members wanted to understand the rule before submitting
regulatory comments on the NPRM. In the end, of the 1,865 total comments submitted, 1,456 were
submitted by restaurant advocateshabout 78% of all commentshgenerally reiterating the issues
outlined in this Declaration.
15.

The RLC has devoted substantial staff time, money, and effort to informing our

members about the <UZMX FaXQk_ ^Q]aU^QYQZ`_( PU_Oa__UZS its potential implications, attempting to
clarify compliance requirements, and developing educational programs for RLC members. We
have been required to shift advocacy efforts and other resources at the RLC in order to oppose the
Final Rule with which we and our members disagree.
16.

A direct consequence of having to devote time, money, and other resources to com-

bating the effects of the Final Rule is that we have been unable to advocate as effectively as planned
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for policies in other jurisdictions that we and our members believe would help their businesses. For
example, I have been unable to attend meetings and provide strategic advice to members regarding
our opposition to a New York bill that limits data sharing by food service establishments and food
delivery applications. In another example, I was unable to get involved in opposing local natural
gas bans in California and provide strategic advice to members in other jurisdictions facing similar
issues regarding our opposition to such bans. Instead, I have had to devote myself to addressing
questions and problems raised by the Final Rule and its obligations on our members and downgrade
the priority level of other issues to deal with the Final Rule.
17.

I expect that this diversion of resources will continue indefinitely, as the Final Rule

not only imposes new obligations on our Texas members, but all members who currently take a tip
credit throughout the nation. Furthermore, we have received questions from our members regarding
`TQ <UZMX FaXQk_ new standard to apply in order to take a tip credit, including how to differentiate
between and track the three categories of work and tasks that the Department deems to fall within
(or outside of) its dual jobs regulation. We expect to continue to have to provide educational and
informational services to our members to navigate questions regarding how to monitor and reclassify the types of tasks that restaurant workers perform, as well as how to change their business
models, staffing models, and operations to comply with the Final Rule.
18.

Without these obligations, I would be devoting my time and resources to supporting

[a^ YQYNQ^_k QRR[^`_ `[ S^[c `TQU^ Na_UZQ__Q_, keeping their doors open during an economically
devastating pandemic, as well as to lobbying local lawmakers in other jurisdictions to adopt policies
that help the restaurant industry and its employees. The Final Rule has significantly hindered my
ability to advance these goals, both before and after it was published, and I anticipate that it will
continue to do so in the future.
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19.

The Final Rule will impose significant burden and expense on RLC members who

take a tip credit and thus, are subject to the Final Rule. RLC members have informed me that they
are concerned about the immediate economic harm, including the substantial costs to their businesses, experienced by this Final Rule. Specifically, RLC members who are subject to the Final
Rule have informed me that they are concerned about the significant burdens and additional expenses outlined below that they will incur:
a.

Regulatory Familiarization Costs: The Final Rule is complex and most

RLC small restaurant members do not have human resources staff or in-house attorneys to help
understand and comply with the Final Rule, particularly with the impending December 28, 2021
effective date. I confirmed with RLC members subject to the Final Rule that this rule requires more
than one hour (per entity) to read and become familiarized with the Final Rule. Instead, it takes the
level of understanding of a wage and hour attorney to understand how to categorize the <UZMX FaXQk_
three classifications of w[^WQ^_k `M_W_htipped work, work that directly supports tipped work, and
non-tipped work. The Final Rule also provides inconsistent guidance between different occupations such as waiter, bartenders, and busser; some tasks such as cleaning tables and preparing food
and garnishes can be considered a tipped job, directly supporting tipped work, or a non-tipped job
depending [Z `TQ QY\X[eQQk_ V[N `e\Q* Working out the differences between current systems of
work classifications and the <UZMX FaXQk_ proposed classifications of tasks as well as resolving ambiguities and inconsistencies in the Final Rule will result in substantial costs for RLC members
subject to the tip credit.
b.

Preparation Costs: In order to mitigate the potential financial impact of

the changes to the tip credit in the Final Rule, RLC members subject to the Final Rule must deter-
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mine whether it would be more cost effective to not utilize the tip credit at all or pay the full minimum wage to these employees, the extra wage costs from the 30-minute increments of non-tipped
work, and the extra staffing needed to cover non-tipped wages. This is a time intensive analysis of
the tasks performed by these employees, the minutes each task is performed, as well as projections
of staff for each job position and gross profits. The analysis must be done on a case-by-case basis
R[^ QbQ^e _UZSXQ [R `TQ ^Q_`Ma^MZ`k_ UY\MO`QP `U\\QP QY\X[eQQ* 9[Y\XQ`UZS `TQ `M_W cUXX ^Q]aU^Q
significant work for the restaurant owner, human resources, and managers, which will keep them
away from their regular duties. Due to the individualized nature of the cost analysis, the cost of
this effort in either lost productivity or actual additional expenses cannot be fully accounted for, but
it is anticipated to be substantial.
c.

Increased Wage Costs: RLC members subject to the Final Rule have in-

formed me of increased wage costs from the Final Rule. RLC small business members informed
me that that as a result of the Final Rule, they will no longer be able to utilize the tip credit as they
do not have the resources to track and keep records of time spent by tipped workers from one task
to the next in each of the three new categories and will, therefore, need to pay the full minimum
wage to these employees. Switching tipped employees into minimum wage employees will result
in substantial costs to RLC restaurant members currently taking a tip credit. For example, I spoke
with an RLC member and small restaurant owner in Virginia and made the cost calculation of
switching 35 tipped employees working eight hours shifts, five days a week, for 50 weeks per year.
The tipped workers would currently earn a tip wage of $2.13 per hour. The restaurant will not be
able to use the tip credit under the Final Rule and will pay their tipped workers the Virginia minimum wage of $7.25 instead of the tipped wage of $2.13. The restaurant will have to spend an extra
$286,720 per yearheating at an already thin profit.
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d.

Adjustment Costs: I have spoken with RLC members regarding the labo-

rious undertakings they have to perform to comply with the Final Rule. RLC members confirmed
that the adjustments costs for the Final Rule vastly exceed the :Q\M^`YQZ`k_ one-hour estimate per
entity. The adjustment tasks are separate undertakings that each result in separate costs, time, and
shifts in resources for each restaurant. For example, a larger restaurant member informed me that
the restaurant needs to shift a tremendous amount of resources in order to build a team comprised
of employees from the information technology department, human resources department, payroll
department, legal department, and operations department to rapidly work to create policies, procedures, trainings, new job descriptions, and a new software (that does not exist) to marry time keeping data with job codes, job tasks, and payroll data. Even a sophisticated time-keeping software
program, which costs thousands of dollars to purchase, would not be a perfect system because employees would still have to punch in and punch out of this system when changing between tasks.
RLC members utilizing the tip credit under the Final Rule will also have separate, ongoing,
substantial adjustment costs associated with scheduling (to minimize extra wage costs), categorizing employee tasks and re-assigning duties to non-tipped staff (as restaurants continually change
menu items), training their managers and staff to learn about and implement the changes in their
workflow, MZP [ZS[UZS Y[ZU`[^UZS [R QY\X[eQQ_k activity (to ensure that employees receiving the
tipped wage spend less than 20% of their working time or 30 continuous minutes on certain tasks
the Department deems unrelated to their occupation). Many small restaurant members have informed me that the costs required to adjust their restaurant business practices to comply with the
Final Rule will be in the thousands of dollars, which are significant costs that will ultimately lower
their profits, as small restaurant members do not have excess money available to shift to cover these
costs.
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e.

Staffing Costs: I have received numerous calls from RLC members related

to the major labor shortage issues that our members are currently experiencing. The lack of available staff increases the difficulty of compliance with this Final Rule and imposes extra costs. RLC
members subject to the Final Rule have informed me that they will need to expend additional monies to develop new business and staffing models, which include expenses to hire, on-board, and
train extra staff needed to comply with the Final Rule (for example, some RLC members may hire
additional employees in utility positions that receive the full minimum wage). RLC small business
members have also informed me that they may have to terminate employees presently in tipped
positions due to the financial constraints imposed by the Final Rule.
f.

Management Costs: I have spoken with RLC members regarding the man-

agement costs and time they have to expend to comply with the Final Rule. RLC members informed
me that their businesses will expend a substantial amount of time and money on management costs
to comply with the Final Rule, which gro__Xe QdOQQP_ `TQ :Q\M^`YQZ`k_ Q_`UYM`QP O[_` [R $.21*.1
per entity a year or 10 minutes per week. For example, a Chief Legal Officer for a RLC restaurant
group member estimated at least 10 hourshnot 10 minutes, as estimated by the Departmentha
week for restaurant managers to comply with this Final Rule. Another RLC member informed me
that it will need to expend monies to hire additional managers to perform ongoing monitoring of
tasks, audits, and correct back pay when servers, bartenders, and bussers do not clock in and out
correctly by job tasks to comply with the Final Rule.
g.

Recordkeeping Costs: ? TMbQ MX_[ PU_Oa__QP FA9 YQYNQ^_k O[ZOQ^Z_

about the substantial costs they need to incur to create, complete, and maintain new records to prove
compliance with the Final Rule. RLC members informed me that maintaining records that comply
with the Final Rule is imperative to defending the restaurant in any litigation challenging their
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compliance with the Final Rule. I remember specifically discussing this topic with an RLC member
on November 3, 2021.
20.

RLC members have informed me during phone calls and meetings that the Final

FaXQk_ RUZMZOUMX PMYMSQ `[ `TQU^ Na_UZQ__es is compounded by the COVID-19 pandemic. I have
seen first-hand and discussed with RLC members how the coronavirus pandemic has financially
devastated the restaurant industry. The ongoing labor shortages, inflation increasing the price of
food, and supply chain shortages TMbQ Ra^`TQ^ PU_YMZ`XQP `TQ ^Q_`Ma^MZ` UZPa_`^ek_ R^MSUXQ ^QO[bQ^e
from the pandemic-induced shutdowns and forced restaurants to continually adjust to find ways to
preserve an acceptable profit margin. For example, the National Restaurant Association conducted
a survey in September 2021 of 4,000 restaurant owners, which found that 85% of restaurant owners
reported that their profit margin is lower than it was prior to the pandemic; 95% of restaurant operators reported that their restaurant experienced food or beverage supply delays or shortages during
the past three months; 91% of restaurant owners reported that their total food costs are higher than
they were prior to the pandemic; 84% of restaurant owners reported that their total labor costs are
higher than they were prior to the pandemic; 78% of restaurant owners reported that their restaurants currently do not have enough employees; and 63% of restaurant owners reported their sales
volume in August 2021 was lower than it was in August 2019. A true and correct copy of the
September 2021 National Restaurant Association COVID-19 Restaurant Impact Survey is attached
as Exhibit A.
21.

RLC members have informed me that it is an impossible time to add these addi-

tional substantial costs and burdens to their business, chronicled above, as their operations are just
barely surviving from pandemic financial losses. As many small restaurant owners and RLC members have informed me, the increase in wages, staff, management, technology, and other compliance
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costs necessitated by the Final Rule will result in the reduction of jobs or closing of the restaurant
altogether.
22.

No mechanism exists for the RLC and its members to recover the substantial finan-

cial costs and expenses that they will incur if the Final Rule takes effect and is later invalidated on
the merits during this litigation. The RLC will be forced to spend unbudgeted funds and monies
that would otherwise be spent on critical services to its members. RLC members will also be forced
to spend funds and monies that it would otherwise spend to keep their doors open during an economically devastating pandemic on planning for and complying with the Final Rule. Once additional monies are paid out to plan and comply with the Final Rule, including the additional monies
to employees, it cannot be easily recovered (if at all) even if the Final Rule is later invalidated.
23.

For all these reasons, I ask the Court to prevent the serious, irreparable harm the

Final Rule would immediately inflict on RLC and the members we serve.
I declare under penalty of perjury and the laws of the United States, including 28 U.S.C.
§ 1746, that the foregoing is true and correct.
Executed this 9th day of December 2021 in the County of Stafford, Commonwealth of
Virginia.

Angelo Amador
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EXHIBIT A
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APPENDIX EXHIBIT 6
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
AUSTIN DIVISION
RESTAURANT LAW CENTER, ET AL.,
Plaintiffs,
v.

Civil Action No. 21-1106

UNITED STATES DEPARTMENT OF LABOR, ET
AL.,
Defendants.

DECLARATION OF TRACY VAUGHT
I, Tracy Vaught, hereby declare and state:
1.

I am the president of H-Town Restaurant Group, which is a restaurant group that

owns and operates five restaurants located in Texas. I am also a member of the Texas Restaurant
Association. As the president of H-Town Restaurant Group, I oversee the finances, staffing, and
operations of our restaurants.
2.

I am over the age of 18 years old. All of the facts set forth in this declaration are

KJ\NM XW Vb YN[\XWJU TWX`UNMPN( = \^KVR] ]QR\ 8NLUJ[J]RXW RW \^YYX[] XO CUJRW]ROO\e @X]RXW OX[
Preliminary Injunction. If called upon to testify as to the facts stated herein as a witness, I could
and would competently testify under oath.
3.

I understand that the Department of Labor published a Final Rule that makes huge

changes to the tip credit, which I am very concerned about as my restaurant group currently takes
a tip credit for certain tipped employees at our restaurants. I understand that the Final Rule goes
into effect on December 28, 2021 and the Final Rule is the regulation at issue in this case.
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4.

For many years, our restaurants have been taking a tip credit, which is provided for

in the FLSA, for certain employees, including our waiters and waitresses. While taking the tip
credit, our waiters and waitresses have still been the highest paid job in the restaurant. However,
as explained further below, the Final Rule completely changes our ability to take a tip credit, which
changes everything for our restaurants.
5.

The Final Rule creates immediate harms, including huge burdens and costs to our

restaurants, to prepare for and comply with the Final Rule. For example, because of the Final Rule,
our restaurant group may not be able to take the tip credit at all, as it is impossible to comply with
the Final Rule and keep track of exactly how much time our tipped employees spend on different
tasks throughout a shift (as our tipped employees are constantly shifting back and forth between
many tasks as they perform their job). If our restaurant group no longer takes a tip credit, we will
spend close to one million dollars extra per year on labor, which drastically decreases our restau[JW]\e Y[XOR] VJ[PRW\ JWM ]Q[NJ]NW\ ]QN JKRUR]b ]X TNNY all of our doors open and staff employed.
Once our restaurant group spends these monies, we cannot get the million dollars back.
6.

We will also need to consult with our attorney, accountants, and POS system ad-

ministrator to further figure out how or if it is even possible to comply with the Final Rule. This is
a big burden and financial hit on not just my restaurant group, but all restaurateurs who take a tip
credit. Jeopardizing our livelihoods as restaurants by making it so difficult and costly to prepare for
these new tip credit regulations is just a really big, impossible struggle for us that will cause undue
hardship to our businesses.
7.

The Final Rule also has ongoing compliance costs that will hit our businesses really

hard right now. The last thing any restaurant wants right now is to be sucked into litigation. Res-
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taurant owners, like my restaurant group, are law-abiding persons and just want to run a good business for the public to enjoy. Because the Final Rule is full of so many traps that restaurants will
need to side step, we will need to constantly stay vigilant and monitor compliance. We also need
to spend time and money to change our business models and staffing models, which have been in
place for many years, to find a way to comply with the Final Rule. This is not an easy task, but one
that will require more time, resources, and money that are simply not available. The costs required
to make these drastic changes to X^[ [N\]J^[JW]\e business practices to comply with the Final Rule
will be in the thousands of dollars, which again will just lower our profits.
8.

It is also an impossible time to add these additional substantial costs and burdens

to my restaurant group and our restaurants, as our operations are just barely recovering from the
COVID-19 pandemic financial losses. Right now food prices are sky rocketing, the job market is
very tight, wages have also gone way up, and restaurants have increased competition with grocery
storese Y[RLN\( In addition, going to restaurants is optional; it is not a service that everyone needs.
When prices move up beyond a certain level, people will stop coming to restaurants, as they can
cook at home or buy prepared goods at the grocery store. We are price sensitive and prices are our
competitive advantage. To stay viable, we need to control menu prices. Prices have been pushed up
steeply recently due to labor shortages, the subsequent hike in wages, and higher prices for goods
and services due to shortages. Further increases in our menu prices, which are the result of the
increased costs from this Final Rule, will endanger our industry.
9.

The COVID-19 pandemic has also financially devastated Texas restaurants, and

QJ\ UJ\]NM UXWP NWX^PQ OX[ YNXYUN ]X VJTN WN` YJ]]N[W\( EYNLRORLJUUb& YNXYUN MXWe] `JW] ]X PX KJLT
to the office, so this kills restaurant lunches, and our profits. Adding the challenges and costs to
comply with the Final Rule is simply not possible right now for my restaurant group and many

3 of 4

0:4<3769"19=58:;5"20-"1*/).//,#'1,$#(%.'#,%',#.%$$'+*'$,&,

Case 1:21-cv-01106-RP Document 11-1 Filed 12/17/21 Page 124 of 143

other restaurants to take on. Running our restaurants out of business, which is what the Final Rule
is doing, does not help our employees, but only hurts their chances of even staying employed right
now. Restaurants are just trying to survive right now and this Final Rule and its costly, completely
confusing, impossible changes to the tip credit, kills our chances of survival.
10.

Complying with the Final Rule not only results in substantial costs to our restau-

rants, but it will also takes away our ability to compete with our competitors. For example, grocery
\]X[N\e Y[NYJ[NM OXXM\ J[N J WN` \X^[LN XO LXVYN]R]RXW OX[ [N\]J^[JW]\ ]QJ] \]J[]NM NW]N[RWP ]QN VJ['
ket in the past five years; but the grocery stores exploded and gained a lot of ground on restaurants
during the pandemic. To take on the massive financial hit caused by the Final Rule, restaurants
will need to find ways to make up for these costs, including increasing menu prices. This will take
awab X^[ JKRUR]b ]X LXVYN]N `R]Q ]QN P[XLN[b \]X[N\e prepared foods prices. Taking away our ability
to compete with the prices of other businesses, right now in this pandemic-stricken environment, is
a harm that our restaurants will not be able to recover from.
11.

For all these reasons, I ask the Court to prevent the serious, irreparable harm the

Final Rule would immediately inflict on my restaurant group and our restaurants.
12.

I have not been pressured or coerced in any way to provide this declaration, nor

have I been offered any benefit or reward for doing so. I attest to the facts in this declaration
voluntarily.
I declare under penalty of perjury and the laws of the United States, including 28 U.S.C.
§ 1746, that the foregoing is true and correct.
Executed this 16th day of December 2021 in Houston, Texas

Tracy Vaught
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
AUSTIN DIVISION
RESTAURANT LAW CENTER, a non-profit
District of Columbia corporation, and TEXAS
RESTAURANT ASSOCIATION, a non-profit
Texas corporation,
Plaintiffs
v.

Civil Action No. 1:21-cv-01106

UNITED STATES DEPARTMENT OF LABOR,
HON. MARTIN J. WALSH, Secretary of the
United States Department of Labor, in his
official capacity; and JESSICA LOOMAN,
Acting Administrator of the Department of
Labor’s Wage and Hour Division, in her
official capacity,
Defendants.
[PROPOSED] ORDER GRANTING PLAINTIFFS’ EMERGENCY MOTION FOR
PRELIMINARY INJUNCTION AND REQUEST FOR EXPEDITED CONSIDERATION
AND ORAL ARGUMENT
Based upon consideration of the Plaintiffs’ Emergency Motion for Preliminary Injunction
and Request for Expedited Consideration and Oral Argument, the submission of the parties, and
the supporting evidence submitted by both sides, it is hereby ORDERED that:
At this stage the Plaintiffs have satisfied all prerequisites for a preliminary injunction. See
Fed. R. Civ. P. 65(d). The Plaintiffs have established a prima facie case that the Department’s Tip
Regulations Under the Fair Labor Standards Act (FLSA); Partial Withdrawal, 86 Fed. Reg. 60,
114-158 (Oct. 29, 2021) (the “Final Rule”) are without statutory authority and fails the “Chevron
Two-Step.” See Sw. Elec. Power Co. v. EPA, 920 F.3d 999, 1023 (5th Cir. 2019); Chevron, U.S.A.,
Inc. v. Natural Resources Defense Council, 468 U.S. 837 (1984).
Absent an injunction, the Court determines that the Plaintiffs will suffer irreparable injury
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in the form of substantial, irrecoverable monetary losses (including costs to prepare for a possibly
unlawful regulation), and loss of their competitive advantage. See Janvey v. Aleguire, 647 F.3d
585, 600 (5th Cir. 2011). The injuries to the Plaintiffs and their impacted members outweigh any
harm to Defendants and an injunction will serve the public interest pending a full hearing on the
merits. See Texas v. U.S., 809 F.3d 134, 186 (5th Cir. 2015). This Court has authority to enjoin
the Final Rule on a nationwide basis and finds that it is appropriate to do so in this case. See id.
THEREFORE, the Department of Labor’s Tip Regulations Under the Fair Labor Standards
Act (FLSA); Partial Withdrawal, 86 Fed. Reg. 60, 114-158 (Oct. 29, 2021) is hereby enjoined.
Specifically, the Defendants (and their agents) are enjoined from implementing and enforcing the
following regulations as amended by 86 Fed. Reg. 60, 114-158: 29 C.F.R. §§ 531.56 (e), (f)
pending further order of this Court.
IT IS SO ORDERED this ___ day of ______________, ____,

By:
THE HONORABLE ROBERT PITMAN
UNITED STATES DISTRICT JUDGE
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