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1 REPORTER' S RECORD

2 VOLUME 21 OF 35 VOLUMES

3 TRI AL COURT CAUSE NO. 1384794

4 COURT OF CRI M NAL APPEALS NO. AP-77,025

5

6 OBEL CRUZ- GARCI A ) IN THE DI STRI CT COURT
7 Appel | ant g

; |

9 VS. g HARRI S COUNTY, TEXAS
10 g

11 THE STATE OF TEXAS g

12 Appel | ee g 337TH JuDI CI AL DI STRI CT
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14
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16 GUI LT- | NNOCENCE PROCEEDI NGS

17 KR KKk A KK kKA Kk kA KK
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19

20 On the 11th day of July, 2013, the followi ng

21 | proceedi ngs canme on to be heard in the above-entitled
22 | and nunbered cause before the Honorabl e Renee Magee,
23 | Judge presiding, held in Houston, Harris County, Texas;
24 Proceedi ngs reported by conputer-aided

25 | transcription/stenograph shorthand.
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I NDE X
VOLUME 21
(GUI LT- 1 NNOCENCE PROCEEDI NGS)

JULY 11, 2013

PAGE VOL.
STATE' S W TNESSES
Direct Cross Voir Dire VOL.
Carmel o Marti nez 5 15 18 21
Sant ana - 29 - 21
W lliam Ebersole - 64 - 21
77 82 - 21
M cah Webb 84 101 - 21
Matt Quartaro 103 127 - 21
136 140 - 21
141 - - 21
Courtney Head 142 171 - 21
State rest S, ... ... e 174 21
Def endant rests........ .. . . .. . 175 21
Both sides close......... . . . . . . . .. . . . i ... 176 21
Reporter's Certificate........................ 178 21
Word Gl ossary........... ., End of Vol unme
ALPHABETI CAL W TNESS | NDEX
Direct Cross Voir Dire VOL.
Ebersole, WIliam - 64 - 21
77 82 - 21
Head, Court ney 142 171 - 21
Quartaro, Matt 103 127 - 21
136 140 - 21
141 - - 21
Sant ana, Carnel o 5 15 18 21
Marti nez - 29 - 21
Webb, M cah 84 101 - 21




Case 4:17-cv-03621 Document 23-7 Filed on 09/24/19 in TXSD Page 4 of 1?%

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

dex - 2
EXHI BI T | NDEX

NUMBER DESCRI PTI ON OFFERED ADM TTED VOL.
SX 33- A Panti es 121 124 21
SX 33- B Vagi nal swabs

and smears 121 124 21
SX 33-C Saliva sanple 121 124 21
SX 33-D Bl ood sampl e 121 124 21
SX 68 Consent form 92 93 21
SX 70 HPD DNA | ab

report 152 152 21
SX 71 Phot ogr aph 99 100 21
SX 72 Phot ogr aph 99 100 21
SX 73 Phot ogr aph 99 100 21
SX 74 Phot ogr aph 99 100 21
SX 76 Buccal swab 157 157 21
SX 77 Buccal swab 157 157 21
SX 78 Map 98 98 21
SX 91 Phot ogr aph 7 7 21
SX 92 DNA statistics 167 167 21
SX 95 Cuttings of

panti es 121 124 21
SX 96 DNA summary

(Ci gar) 167 167 21
SX 97 DNA summary

(Vvagi nal swabs) 167 167 21
SX 94 Map 95 95 21
SX 99 Ci gar packagi ng 174 175 21

(Adm tted For

Record Purposes Only)
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1 (Open court, defendant present, no jury)
2 THE COURT: We're back on the record in

3|the State of Texas vs. Obel Cruz-Garci a. M. Garcia is

4 | present at counsel table with his |lawyers, M. Cornelius

5|and M. Madrid. And present for the State is M. Tise

6 | and M. Wood. And the bailiff is presently bringing out

7| the jury.

8 And we'll proceed with witness Speci al

9 | Agent Bill Ebersole. s he present? 1Is that correct?
10 MS. TISE: Bill Ebersole was on the stand,
11 | Judge.

12 MR. CORNELI US: Judge, when --

13 (Open court, defendant and jury present)
14 (At the Bench, on the record)

15 MR. CORNELI US: | really can't

16 | cross-exam ne him now because ny purpose would be if
17 | there is any inconsistent statement from Rudy's

18 | statement that he made to him but | haven't laid those
19 | predicates yet to do that, but the State is going to
20 | recal | Rudy.

21 THE COURT: You are going to recal

22 | M. Santana?

23 MS. TISE: Yes, Your Honor. | told him
24 | was going to be recalling himthis morning, but | just

25 | found out he's not crossing Ebersole. | was going to
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l|call himafter Ebersole, but |I'm prepared to do it now

2|if the bailiffs can make it happen.

3 THE COURT: Let's do it.
4 (Open court, defendant and jury present)
5 THE COURT: Good norning, |adies and

6 | gent| emen.
7 We are ready to proceed in the case of the
8 | State of Texas vs. Obel Cruz-Garci a.

9 And at this time, the State has requested,
10 | and I"m going to grant it, for themto recall Carmelo
11 | Sant ana, also known as Rudy, for a few additional
12 | questions. And then we'll allow M. Cornelius to go
13 |into his cross-exam nation, which he waived yesterday.
14 Pl ease bring out Carmel o Santana.

15 THE BAI LI FF:  Your Honor, the witness has
16 | previously testified and was previously sworn.

17 THE COURT: Thank you, Deputy Perry.

18 M. Santana, please speak into the

19 | m crophone. Keep your voice up. Have a seat.

20 THE W TNESS: Yes.

21 THE COURT: You may proceed, Ms. Tise.
22 MS. TISE: Thank you, Judge.

23 CARMELO MARTI NEZ SANTANA,

24 | having been first duly sworn, testified through the

25 | interpreter through the interpreter as foll ows:
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1 DI RECT EXAM NATI ON

2 | CONT' D BY MS. TI SE:

3 Q Good nor ni ng.

4 A Good nor ni ng.

5 Q G ve us your name again one nore time for the
6 | record. Rem nd us of who you are.

7 A My name is Carnmelo Martinez.

8 Q Okay. And you are the person that we call

9 | Rudy, correct?

10 A That's right.

11 Q Okay. And yesterday you told us a | ot about
12 | the events that happened on the night of September 30th,
13 | 1992, and in the early morning hours of October 1st,

14 | 1992. Remember that?

15 A That's right.

16 Q Okay. And we were tal king that whole tinme

17 | about an individual that you know as Obel Cruz-Garci a,
18 | correct?

19 A That's right.

20 Q And he was sometimes called Chico by a | ot of
21 | people, right?

22 A That's right.

23 Q Do you see the individual that you know as Obel
24 | Cruz-Garcia in the courtroom today?

25 A That's right.
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1 Q And can you point himout for the jury?

2 A That's right. He is the man over sitting

3 | between those two persons sitting (indicating).

4 Q Okay. And can you tell us what col or of shirt
5| he has on and what color of suit he has on?

6 A Well, he has a blue shirt and -- but | couldn't
7| tell you exactly the color of the suit, but it |ooks
8|like a gray color.

9 MS. TISE: Your Honor, may the record

10 | reflect the witness has identified the defendant?

11 THE COURT: The record will so reflect.

12 Q (By Ms. Tise) We also tal ked about an

13 | i ndi vi dual by the name of Roger quite a bit in your

14 | testi mony yesterday.

15 A That's right.

16 Q And you were noting that he had changed quite a
17 | bit since you |ast saw him

18 A That's right.

19 Q And you were | ooking at himfrom across the

20 | room were you not?

21 A That's right.

22 Q Do you think | ooking at a closer-up picture of
23 | Roger m ght hel p you?

24 A Well, yes, | believe so.

25 MS. TI SE: May | approach?
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1 THE COURT: Yes.

2 Q (By Ms. Tise) Let ne show you State's Exhibit
3191, and ask if you recognize the individual in that

4 | cl ose-up photo (indicating)?

5 A Yes.

6 Q Okay. And in State's Exhibit 91, who is that
7| picture of?

8 A That's Roger, Bory.

9 Q And he is the same person that we see in this

a

10 | 1992 photo right here on Page 2 of State's Exhibit 34 in

11 | the striped shirt, correct (indicating)?
12 A That's right.

13 Q And it's the same person in this much | ater

14 | photo on the left of Page 2 of State's Exhibit 34; it's

15 | al so the person that you know to be Roger or Bory?
16 A That's right.

17 MS. TI SE: At this time, | will offer

18 | State's Exhibit 91, tendering to defense counsel for any

19 | obj ecti on.

20 (State's Exhibit No. 91 Offered)
21 MR. CORNELI US: No obj ection.
22 THE COURT: State's Exhibit No. 91 is

23 | adm tted wi thout objection.
24 You may proceed.

25 (State's Exhibit No. 91 Adm tted)
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1 Q (By Ms. Tise) Is it fair to say, Rudy, that

2|is a whole |ot skinnier than the Roger you knew back in

3| 19927
4 A That's right.
5 Q Okay. You knew Roger back in '92 as a big man,

6 |did you not?

7 A That is right.

8 Q Tall with a bul ky build?

9 A Yes, yes.

10 Q | want to ask you a couple of other questions

11 | about the things that you told us yesterday. You talked

12 | about the | ocation where y'"all went, the little

13 | nei ghbor hood where the actual stabbing of Angelo Garci a,

14 | Jr. happened.

15 A That's right.

16 Q Can you describe -- I'msorry. I need to wait
17 | for your answer. That's ny fault.

18 Can you describe that area a little bit

19 | better?

20 A Well, it's an area where the main street, there

21 |is a park in the front and then that's the same street

22 | that leads -- it ends at a street. | don't know exactly

23 | the name of that street right now. There are stores and

24 | washaterias and stop-and-goes. That's on that side.

25 | And on the other side, that's where we used to live
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1| before. Ms. Diana and |, we were neighbors.

2 Q Okay. Diana Garcia?

3 A Yes, the little boy's nmother.

4 Q And it was in that same area?

5 A Yes, pretty close.

6 Q So, the little cul-de-sac where you descri bed

7 | where y'all pulled over and stopped, were there houses
8 | over there?
9 A Are you saying where we stopped where the death

10 | of the little boy happened?

11 Q Yes.

12 A No. It was a dark place.

13 Q And were there woods in that area?

14 A Well, it ends there at the cul -de-sac and

15 | what's over there was woods.

16 Q Okay. You al so described for the jury that you
17 | didn't actually see when Angel o was actually killed

18 | because you were -- you had to go to the bathroom did
19 | you not?

20 A That's right.

21 Q | think you described it as your insides went
22 |l oose; is that correct?

23 A Yes, that's right.

24 Q But you heard what was said and you heard what

25 | happened, right?
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10
1 A That's right.
2 Q And when you wal ked back over, you saw Baby
3 | Angel o on the ground, did you not?
4 A That's right.
5 Q And could you see where his wounds were?
6 A No, not the wounds. | didn't see the wounds.
7 Q Did you want to | ook at the wounds?
8 A No.
9 Q Did you see where the blood was?
10 A Yes.
11 Q And can you descri be where the bl ood was on
12 | Baby Angel o's body?
13 A It was all over here from-- starting fromhis

14 | chest and all over here (indicating).

15 Q And |I'm | ooking at you, but the record can't
16 | see that. But | see your hand starting in the collar
17 | area; is that correct?

18 A Yes. From here all over down here

19 | (i ndicating).

20 Q Goi ng down?
21 A Yes.
22 Q Now, back when you tal ked to Agent Ebersole --

23 | let me stop just a second.
24 MS. TI SE: May | approach?

25 THE COURT: Yes.
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1 Q (By Ms. Tise) I'"'mgoing to show you State's
2 | Exhibit 31 and ask you if you recognize who that person

3|is (indicating)?

4 A That's the little boy, M chael Angel o,

5| Angelito.

6 Q Angelito?

7 A.  Right.

8 Q Is this the little boy that was killed that
9 | night?

10 A Yes, that's right.

11 Q Back when you tal ked to Agent Ebersole, you

12 | knew you could have gotten an attorney in there before

13 | you talked to him didn't you?

14 A Yes.

15 Q But you opted not to do that, didn't you?
16 A That's right.

17 Q And | ater on when you were brought back to

18 | Houst on, you were appointed an attorney to represent
19 | you, were you not?

20 A That's right.

21 Q And M. Castro has been present with you
22 | throughout our interviews with you and in court

23 | frequently, has he not?

24 A That's right.

25 Q And he has explained to you that you don't have




Case 4:17-cv-03621 Document 23-7 Filed on 09/24/19 in TXSD Page 15 of 195

12
1| any kind of deal for your testinmony?
2 MR. CORNELI US: Objection to the hearsay,
3 | Your Honor, talking about what M. Castro --
4 THE COURT: That will be sustained.
5 Q (By Ms. Tise) You know and your attorney has
6 | worked with you and explained things to you, hasn't he?

7 A That's right.
8 Q Okay. And you continue to be willing to

9|testify to all of these things?

10 A The whole time.

11 Q And have never even asked for a deal, have you?
12 A No, never.

13 Q You' ve never asked for one single thing from
14 | Agent Ebersol e or us, have you?

15 A No, no, no. | don't want to.

16 Q And you knew -- you knew that there was going
17 | to be some inconvenience, some risk to you because

18 | you're testifying, did you not?

19 A Well, yes, but | don't care.

20 Q Okay. You've been in prison a long time and
21 | you recogni ze things can happen, don't you?

22 A That's right.

23 Q And when you tal ked to Agent Ebersole, at first

24 | you weren't going to tell himany of this; is that

25 | correct?
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1 A No.

2 Q And you told him sonme of your concerns, didn't
3 |you?

4 A Li ke what do you mean? | don't understand.

5 Q Do you remenber talking to him about not

6 | wanting to nove out of the federal penitentiary that you

7| were in in Pennsylvania?

8 A | don't remenber, no.
9 Q You don't remenber.
10 Okay. And about your concerns about

11 | testifying, do you remenber being concerned about that?
12 A | don't understand the question.

13 Q Okay. Initially you were concerned about

14 | having to come to court and testify against Chico,

15 | weren't you?

16 A That's right.

17 Q And there were times when you were concerned
18 | about being secure, having sonme security; is that

19 | correct?

20 A That's right.

21 Q And you told Agent Ebersole all of those things
22 | up in Pennsylvania, didn't you?

23 A No, | don't renmenber.

24 Q | think Agent Ebersole will.

25 MR. CORNELI US: Judge, | have to object to
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14
1| the statement by counsel.
2 THE COURT: That will be sustained. No
3 | sidebar.
4 MR. CORNELI US: |'d ask for the jury
5|instruction.
6 THE COURT: You are instructed to disregard
7 | that and not consider it for any reason.
8 MR. CORNELI US: Move for a mstrial.
9 THE COURT: That will be denied.
10 You may proceed.
11 Q (By Ms. Tise) And you didn't really want to be

12 [ the only witness against Chico, did you? Do you

13 | remenber that?

14 A No.

15 Q ls it fair to say, Rudy, that there were a | ot
16 | of things on your m nd before you finally decided to

17 | tell Agent Ebersole the truth about what happened?

18 A That's right, a | ot.

19 Q Concerns about your own safety?

20 A Yes.

21 Q So, why did you decide to do it?

22 A Because | wanted first with God and also with

23 | Ms. Diana and with the American justice, that everything
24 | to be known and to ask forgiveness for the m stakes |'ve

25 | mde and the person that | have harmed.
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15
1 MS. TI SE: I will pass the witness.
2 THE COURT: Thank you, Ms. Tise.
3 M. Cornelius, you may proceed.
4 MR. CORNELI US: Thank you, Judge.
5 CROSS- EXAM NATI ON
6 | BY MR. CORNELI US:
7 Q M. Martinez, my nanme is Skip Cornelius. W' ve
8 | never met; is that correct?
9 A That's right.
10 Q You've never even been charged in this case,

11 | have you?

12 A Well, | don't know. |''m here to tell the
13 | truth.
14 Q Okay. But have you ever been charged with

15 | capital murder, a nurder, Kkidnapping, robbery, burglary,

16 | or any crimes out of this particular incident?

17 A Well, | don't care. |''m here to tell the
18 | truth.
19 Q | understand that. I"mstill trying to ask my

20 | question and | need an answer to my question, please.

21 Have you received any indictment or formal

22 | charges for anything concerning this incident?

23 A No, but in the computer it say, when | check

24 |it, on ICT to cone here, the conputer says that | have a

25 | charge of a killing.
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1 Q Have you ever been indicted in this case or

2 | anyt hi ng?

3 A Well, | also say that the computer said so. I
4 | don't care, but the computer says so. ' m here to tell
5| the truth.

6 Q Al'l right. Let me see if | can get to the

7 | bottom of this. Are you sure the computer is not

8 | attaching you to this case because you are a witness in
9|this case?

10 A No, never.

11 Q Have you ever been before this Judge and been
12 | presented an indictment or been before this Judge where
13 | you are accused of sonmething and had your warnings or
14 | any proceeding other than the trial?

15 A No.

16 Q Have you ever had to enter a plea of either

17 | guilty or not guilty to any charge relating to this?

18 A No.

19 Q Has anybody ever conme to your jail cell and

20 | served you with a document or any charge relating to

21 | this?

22 A No.

23 Q Okay.

24 MR. CORNELI US: Can we approach the bench

25 | for a moment ?
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THE COURT: Yes.

(At the Bench, on the record)

MR. CORNELIUS: |'m not sure what
i mpeachment offenses that | can go into with him
Honestly, |'m not sure. In fairness, |1've got an
i nvestigator's report, but | don't have that much

confidence in it.

THE COURT: Okay. Are you saying you nheed

to take the jury out?

MR. CORNELI US: | think we shoul d.

(Open court, defendant and jury present)

THE COURT: Let's take the jury out.

THE BAI LI FF: All rise.

(Open court, defendant present, no jury)
THE COURT: Okay. M. Cornelius, you are

wanting to inpeach this witness with extraneous conduct

of his own?
MR. CORNELI US: No, no, no. Prior
convictions.
THE COURT: W th prior convictions.
MR. CORNELI US: Prior convictions.

THE COURT: Okay.

MR. CORNELI US: And there is the -- you

know, there are rules on what you can go into and what

you can't go into on prior convictions and tinme
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l|restraints and all this kind of stuff. And |I've got
2 | some conflicting information from my own investigators
3 |and so, I'"'mgoing to accept pretty much whatever the
4| State tells me or what he tells me, but...
5 THE COURT: Okay. Would you like to take
6|this witness on voir dire then?
7 MR. CORNELI US: Yes.
8 THE COURT: Okay. You may proceed.
9 MR. CORNELI US: May the record reflect we
10 | are proceeding outside the presence of the jury.
11 VOl R DI RE EXAM NATI ON
12 | BY MR. CORNELI US:
13 Q M. Martinez, as | understood your testinony
14 | from yesterday, you are in federal custody serving
15 | prison time. For what, though?
16 A For drugs.
17 Q And what was your sentence?
18 A Sevent een years, seven nonths.
19 Q Okay. And you've served how much of that?
20 A | went in in Decenmber of 1997. | have been
21 | there almost 17 years -- 16 years, 16 years.
22 Q Now, was this a conviction for one case or nore
23 | than one case?
24 A For two cases.
25 Q What was -- okay. Are they both drugs cases?
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19
1 A No.
2 Q What was the other case?
3 A A revolver that | had with drugs.
4 Q Havi ng a pistol?
5 A Yes. A revolver, pistol.
6 Q And is that did -- you get the same sentence on

7 | that case or did you get two sentences that are stacked
8 | or how does that work?

9 A Well, | received two sentences.

10 Q Are they running at the same time or are they

11 | stacked?

12 A Sevent een years and seven nonths for the drugs

13 | and five years for the revolver.

14 Q s the five-year sentence running at the same
15 |(time that the revolver is running -- let me rephrase

16 | t hat .

17 |s the 17-year sentence running at the sanme

18 [time that the 5-year sentence is running?

19 A No. Because it's two charges, two cases, the
20 | drugs and the revolver. For the drugs, twelve years and
21 | seven nmonths. And five years for the weapon. So, both
22 | sentences are seventeen years and seven nonths. That's
23 | what |'m serving.

24 Q Al'l right. So, the sentences are stacked on

25 | top of each other?
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1 A Well, | don't know how that counts, but |
2 | i magi ne so.
3 Q Okay. Added together, they come up to 17 years

4 | and 7 mont hs?

5 A Yes.

6 Q Okay. Now, |I'm just going to ask this

7 | question. | don't know if it's true. Did you al so get
8 | convicted of illegal entry after deportation and got a

9 | 45-nonth sentence back in 2009? |Is that you or somebody

10 | el se?

11 A No.

12 Q Okay.

13 MR. CORNELIUS: | have no confidence that's

14 | him unless the State tells me it is.

15 MS. TISE: It's not him

16 Q (By M. Cornelius) So, you were in prison in
17 | 2009?

18 A | sure did -- | sure was.

19 Q Al'l right. Back in 1992, did you have a

20 | conviction for a m sdemeanor charge of assault here in

21 | Harris County that you got six nonths for?

22 A Well, | don't remember the year, but | do know
23 | that | served six nmonths --
24 Q Okay.

25 A -- for that charge.
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1 Q The person that you were accused of assaulting,
2 | was that person a male or a femal e?
3 A No.
4 Q Well, was the person you were accused of
5| assaulting a male or a femal e?
6 A No.
7 Q It wasn't a boy or a girl?
8 A It was a boy.
9 Q Okay.
10 MR. CORNELI US: Judge, can | have just a
11 | second?
12 THE COURT: Yes.
13 (Pause)
14 Q (By M. Cornelius) Was that case where you got
15 | the six months for assault, did it -- was that --
16 |initially were you charged with -- |let me rephrase that.
17 Were you initially charged with injury to a
18 | chi 1l d?
19 A That's right.
20 Q And what was the age of the child that you were
21 | all eged to have assaul ted?
22 A | have no idea. Because | have not assaulted
23 | any child.
24 Q So, even though you pled guilty to it, you are
25 | saying you were actually innocent?




Case 4:17-cv-03621 Document 23-7 Filed on 09/24/19 in TXSD Page 25 of 195

22
1 A That's right.
2 MS. TISE: Just for the record, Judge, he
3| pled guilty to assault, not injury to a child.
4 MR. CORNELIUS: Let me just tell you what
5|my -- can we stop for a second and --
6 THE COURT: Off the record?
7 MR. CORNELIUS: No. It's on the record.
8 THE COURT: Okay.
9 MR. CORNELIUS: -- what my thinking is on
10 {this. Ordinarily that wouldn't be adm ssi bl e because
11 |it's not a woman, but the Court has great discretion in
12 | allowing into evidence prior convictions. | mean, it's
13 | al ways within the discretion of the Court in a situation
14 | i ke that. Because we have, in this case, the nurder of
15 |(a child in 1992, I'm going to ask the Court to allow us
16 | to at | east ask the question that | just asked of this
17 | witness because of the simlarities between the two and
18 | because of the accusation in this case.
19 THE COURT: So, you are saying the
20 | accusation -- |'munclear. Was there an accusation --
21 |it was originally charged as an injury to a child? 1Is
22 | that what you are saying? And then it was reduced to
23 | assault. |'munclear.
24 MR. CORNELIUS: Well, | would Iike to be
25 | able to get that in.
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1 THE COURT: | s that what happened? That's
2 | what |'m sayi ng.
3 MR. CORNELI US: That is what happened.
4 | Wel |, according to the records. | wasn't there, but

5| according to the records, he was charged or indicted, |
6 | guess, for injury to a child, but it ended up being

7 | reduced to a m sdemeanor assault and he pled out for six
8 | mont hs.

9 MS. TISE: And he says that's because it

10 | wasn't a child. That would be conpletely --

11 MR. CORNELI US: | thought he just didn't do
12 | it.

13 MS. TISE: He said he never assaulted a

14 | child. He called it a male.

15 THE COURT: | nst ead of going back and forth

16 | here, put on the record what you are asking and then

17 {1'1l let the State respond.

18 MR. CORNELIUS: Can | just ask himto see
19 |if that's what he is saying?

20 THE COURT: You may ask him  You' ve got

21 | him on voir dire. Yes.

22 Q (By M. Cornelius) M. Martinez, are you saying
23 | you did assault someone, but it wasn't a child?

24 A No, | have not assaulted anybody.

25 MR. CORNELI US: That's what | thought he
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1| said.
2 So, yes, | am seeking to go into that
3 | because of the simlarities to this case. At least I'm
4 | seeking to go into the fact that he has the conviction
5| for assault back in 1992.
6 THE COURT: Okay. State, go ahead. \What's
7 | your response?
8 MS. TISE: That flies in the face of
9 | everything that the i mpeachment rules allow.
10 First of all, Rule 609 only allows evidence
11 | of a conviction. You cannot go into the underlying
12 | facts of that conviction in any way. And there is a
13 | conviction here and the conviction is for assault.
14 | That's it. Assault. For you to allow himto talk about

15 | the fact that that involved injury to a child would be
16 | to conpletely ignore Rule 609 that says no specific

17 | instances of conduct, no going underneath the conviction
18 | with the facts. The only thing that's adm ssible is the
19 | conviction. And in this case, even the conviction is

20 | not adm ssi ble because it's -- first of all, it happened
21 |in 1992. It's very old, but, nore inmportantly, the

22 | reason the conviction is not adm ssible is because it's

23 | not a crime of moral turpitude and it's not a felony.
24 So, we woul d object vigorously to him being

25 | able to go into that. There is nothing in the rul es of
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1| imeachnment, which is what he's trying to do, to allow
2| himto do that. And his specific reason for wanting to
3|do it is expressly prohibited under the rules of
4 | evidence. The specific reason for wanting to do is to
5|/go into the fact that it was an injury to a child and
6 | make some conparison to the fact that a child was hurt
7|1in this case. And that is specifically going into the
8 | specific instances of conduct to impeach a witness,

9 | which the rules do not allow.
10 THE COURT: My ruling is that you will not

11 | be able to go into the conviction for m sdemeanor

12 | assault back in 1992 of a male. And you will not be

13 | able to go into the fact that it was originally charged
14 | as injury to a child. And the only reason | can see

15 ( that you would want to go into that is to try and make a
16 | connection that he would be acting in conformty

17 | therewith and somehow i mpeaching his testimony here,

18 | even though he's not the charged individual.

19 So, I'"'mnot going to allowit. And |I don't
20 | believe the rules allow it.

21 So, do you want to continue with the voir
22 | dire of this witness?

23 MR. CORNELI US: Yes. Just a couple nmore
24 | questions, if | mght, Judge.

25 THE COURT: Okay.
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1 Q (By M. Cornelius) Do you have any other

2 | convictions that | haven't asked you about?

3 A Yes, | have.

4 Q What are they?

5 A Well, | had problems with the nother of ny
6 | child.

7 Q And when was that? What year approximtely

8 | woul d that be?

9 A | don't remenmber.

10 Q Did you actually -- just having problems with
11 | her is not what |'m asking. Did you actually get

12 | convicted for something concerning that?

13 A | don't remenber exactly how much time |

14 | served, but | did go to jail.

15 Q For assaulting who, the nmother?

16 A Sure, of course.

17 Q How many times did that happen?

18 A Well, that | -- only once that | remenber.

19 | don't remenmber more than that time.

20 Q The conviction you had for assaulting your

21 |wife, | guess it was -- was that about the same time
22 | that you were charged with this other stuff?

23 A | don't remenber, but -- | don't know exactly
24 | the times, what the tinmes were.

25 Q Okay.
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1 MR. CORNELI US: The records that | have

2 | show that he was charged on two cases. He's only
3|admtted to being convicted of one. One is in '91 and

4 |one is in '92. And so, fromthat -- if he does admt

5| that conviction of a woman, that is certainly adm ssible
6|as a crime involving noral turpitude. And it's not

7 | remote because under attacking part of that, it would go
8 | back 10 years. And so, it wouldn't be rempte. So, we

9 | also seek to go into that.

10 THE COURT: Okay. Ms. Tise.

11 MS. TI SE: | agree with him | think that
12 it is remote, but | do think that attacking would allow
13| himto go into and it is assault of a fenale. | have
14 | actually provided -- and |I think M. Cornelius is

15 | l ooking there -- the date of that and the cause nunber

16 | and all of that. That's the 1992 case out of County

17 | Court 14.

18 THE COURT: Okay. So, is that the same
19 | county court case that you were referring to that was
20 | reduced froman injury to a child?

21 MS. TISE: ©Oh, no Your Honor. That's a
22 | different case.

23 THE COURT: So, there was two convictions
24 | for assault. One was in 1991, assault of a female, out

25 | of County Court 14?
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1 MS. TISE: Yes.

2 THE COURT: And one was filed in sonme

3| felony court as injury to a child but was reduced to a
4 | m sdemeanor and he did six nmonths in 1992?

5 MS. TI SE: Correct.

6 THE COURT: Okay. Then, | will allow the
711991 conviction assault of a female in from County Court
8|14 as a crinme of moral turpitude. Okay? | will allow
9 |you to go into that conviction.

10 MR. CORNELI US: Okay. | don't want to do

11 | that in any way that's unacceptabl e. Havi ng interpreted

12 | all of this stuff, I'mnot exactly sure how to ask the
13 | questi ons. | "' m open for suggestion.
14 MS. TI SE: | think it would probably be

15 | best to go off the record and instruct the witness.

16 MR. CORNELI US: Can you do that, or Justin
17 | do it or --

18 MS. TISE: Can we do that, Judge?

19 THE COURT: Let's go off the record for a
20 | moment .

21 (Pause)

22 MR. CORNELI US: | *'m planning on going into
23 | the bare bones of the two federal convictions and the
24 | one assault. And that's it. And | would like to go

25 |into all of them but | understand your ruling and
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1| accept your ruling.
2 THE COURT: Do we have anything further on
3 |the record outside the presence of the jury?
4 MR. CORNELI US: No, ma' am
5 MS. TI SE: No, Your Honor.
6 THE COURT: Let's bring the jury in.
7 (Open court, defendant and jury present)
8 THE COURT: Please be seated.
9 We are ready to proceed with the
10 | cross-exam nation of Carmelo Santana by M. Cornelius.
11 You may proceed.
12 CROSS- EXAM NATI ON
13 | CONT' D BY MR. CORNELI US:
14 Q Have we been calling you Martinez or Santana?
15 A Well, Her Honor called me by Santana. And | am

16 | call ed Rudy, but | sign as Carnelo Martinez. And

17 | Santana is nmy second surnane.

18 Q Okay. All right. Well, if I refer to you as
19 | M. Martinez, you'll understand that, right?

20 A | sure do.

21 Q Okay. Yesterday when you were testifying you

22 |told the jury that you were serving sone time in federa
23 | court, right?
24 A Yes, that's right.

25 Q What were you actually convicted of?
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1 A For drugs and for a weapon

2 Q s that two different convictions?

3 A That's right.

4 Q And your sentences on those convictions were
5| what ?

6 A Well, when | was arrested, | was caught with

7| the drugs and the revolver and the sentence was five

8 | years for the revolver and twelve years and seven nont hs
9| for the drugs.

10 Q So, a total of seventeen years and seven

11 | mont hs?

12 A That's right.

13 Q And how nuch of that have you served?

14 A Well, | have been in jail since December of
15| 1997.

16 Q So, you've alnost served it all?

17 A That's right. | was told that on this year,
18 [ the 13th, | was going to finish ny sentence.

19 Q And you have no other crim nal cases pending

20 | agai nst you, correct?

21 A Well, | didn't at the time of nmy sentence over
22 | there.
23 Q Okay. Did you have a conviction for

24 | m sdemeanor assault back in 1991 or '92 here in Harris

25 | County, Texas?
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1 A Yes.
2 Q How | ong was it after that that you actually
3 |went to prison on these federal cases?
4 A Repeat the question again.
5 Q Fromthe time you were convicted of a
6 | m sdemeanor assault case here in Harris County until you

7 | were incarcerated on this drug and pistol case, how nuch

8|time transpired?

9 A Well, | couldn't tell you exactly the time.

10 Q Well, it's about five years, isn't it? Didn't

11 | you say you went to prison in '97?

12 A That's right.

13 Q Yest erday, when you were testifying about how

14 | you got involved in the drug business, you said it was

15 | when you met sonme -- did you call her a Dom nican wonman,

16 | girl? How did you refer to this woman?

17 A It was a Dom ni can | ady.

18 Q Okay. She's the one that got you started using
19 | drugs?

20 A That's right.

21 Q And al so selling drugs?

22 A No. | sold drugs.

23 Q Okay. Well, | thought you were kind of saying

24 | that it was her fault that you got involved in the drug

25 life.
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1 A No, but wusing cocai ne.
2 Q So, just her fault that you started using
3 | cocai ne?
4 A That's right.
5 Q You decided to sell drugs yourself?
6 A That's right.
7 Q And when you started to sell drugs, was that
8 | here in Harris County?
9 A That's right.
10 Q And when was it that you met my client whom you
11 | call -- well, | guess you don't call him Chico, but some
12 | peopl e call Chico.
13 A Well, | met himin Puerto Rico.
14 Q Where was he when you started using drugs here,
15 | t hough?
16 A Well, in Puerto Rico. | 1 magi ne so.
17 Q Okay. So, he wasn't here then when you first
18 | started using drugs?
19 A No.
20 Q And was he here when you first started selling
21 | drugs?
22 A No.
23 Q You also told the jury yesterday that M. Obel
24 | Cruz-Garcia was nmean to you and called you nanes. I s
25 | that true?
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1 A Yes. He began to -- he always -- he began

2 | taking control of the whole business and to control me
3 | because | was always -- | was always weak to him

4 Q Okay. So, basically, your troubles were his
5| fault?

6 A When you say "trouble,"” what kind of trouble do

7 | you mean?

8 Q Being in the drug business.

9 A Well, the problemis that he was putting me

10 | down. Yes. Sure.

11 Q So, he was putting you down. | s that what you
12 | sai d?

13 A The whole time.

14 Q Okay. And is that the reason you were taking

15 | drugs and selling drugs?

16 A No.

17 Q Al'l right. Well, | thought the point you were

18 [trying to make to the jury is it was his fault that you

19 | got involved in all of this drug stuff.

20 A No.

21 Q It seenms |ike you are saying on the one hand

22 | you want to be his right-hand man, his main ally to work
23 | with, and on the other hand he was terrible to you.

24 A No. | arrived here first. And the business --

25 |1 made the business with the people that | met here. He
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1| asked me to come here where | was. \When he got here, we
2 | got together, the guys, himand I, in the business.

3 So, he had problenms because he has a strong
4 | character with the other guys. So, since | had brought
5| himhere and he is the husband of my cousin, then |I went
6|with him W separated fromthe others.

7 Q Well, don't you think it's a little consistent,
8 | though -- sorry -- a little inconsistent for you to say
9 |that he's such a bad person, he put you down all the

10 {time, and he's the reason you are in trouble, and yet

11 | you stayed with him through thick and thin? Don't you
12 | think that's a little inconsistent?

13 MS. TI SE: I'"m going to object that that

14 | m scharacterizes his testinmony.

15 THE COURT: "' m going to allow himto ask
16 | t hat . He can clear it up, if he likes.
17 A Well, sure, of course. Because he came to nme

18 | and he was the husband of my cousin and we were

19 | partners, we would run half and half. And then he went
20 | taking over all the power and staying as the boss and
21 | putting me down all the tinme.

22 Q (By M. Cornelius) Don't you think it's a

23 |little convenient for you, since you are not charged in
24 | this case, to put all the blame on Obel ?

25 A No, not at all. | amonly telling the truth.
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1 Q Okay. Did you testify today that the area
2 | where you claimthis little boy was killed was an area
3 | where y'all used to live?
4 A No. Excuse me. \What was the question? Can
5| you repeat the question?
6 Q Didn't you tell the jury earlier this morning
7| that the area where the little boy was killed was an
8 | area close to where you used to live?
9 A No, | haven't said that.
10 Q Okay. | thought it was near a place where
11 | Di ana used to live and you lived there, too.
12 A You mean about the death of the boy?
13 Q Yeah. \Where you are claimng this boy was
14 | kil | ed.
15 A The little boy was murdered in Baytown
16 Q Yeah, | understand that.
17 A But we |lived here on 45. But -- at that time
18 | we lived in Hunble, but |I'm saying 45 because we al ways
19 | l'ived around 45.
20 Q Okay. Well, maybe | m sunderstood it. So, you
21 | correct me if I'"mwong, but I thought you were telling
22 | the jury and were describing the place where the little
23 | boy was killed earlier today. Do you remenber that?
24 A Can you repeat the question?
25 Q Do you remenber earlier this norning when you
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1| were testifying describing to the jury the place where
2|the little boy was killed?

3 A Yes.

4 Q You tal ked about the buildings and stuff and
5| where the woods were or forest, or whatever you said.
6 | Do you remenmber talking about all of that?

7 A | remember the cul -de-sac where we arrived and
8|1 remember it was a place with gravel. It ended in a
9|circle and the street ran like this (indicating).

10 Q Okay. That's what |'m tal king about.

11 A That's right.

12 Q Did you tell the jury it was near where Di ana
13 | used to Iive and where you used to live?

14 A No, | didn't say that.

15 Q Why would it be that you know that area so

16 | wel | ?

17 A No, | don't know that area.

18 Q So, are you telling the jury that you can

19 | remenber where the buildings were and all this stuff
20 | from goi ng out there one time at night 21 years ago?
21 A Well, | can tell the jury how the place --

22 | where we arrived was, but | can -- well, it was a place
23 | that was away from houses.

24 Q You knew t hat area around there because you
25 | used to sell drugs there, didn't you?
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1 A No.

2 Q When the FBI agent came to see you in 2011 --

3 |do you remenber that?

4 A Yes, | remember that two agents came to visit

5| me.

6 Q And do you remenber telling them that you were
7| famliar with the Baytown area because you used to sell
8 | drugs in that area?

9 A No.

10 Q You didn't tell themthat?

11 A No.

12 Q So, all of your recollection of how to get to
13 | Bayt own and whet her to use 225 or 146 or -- you may cal
14 it 176, but | think we know what you nmean -- is al

15 | based on one trip there 21 years ago at night; is that
16 | what you're telling us?

17 A Yes, that's what |'m saying.

18 Q Okay. Now, you didn't tell the FBI agent when
19 (they met with you in 2011 that you had been to Baytown
20 | many times and had friends there for purposes of dealing
21 | drugs?
22 A Well, of course, the guys -- the friends that |
23 | had over here, they would go to Baytown.
24 Q But did you make that statement to the FBI
25 | agents?
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1 A Not that | remenber.
2 Q Al'l right. Did you not draw them maps of the
3 | area?
4 A No, not that | remenber. The only thing that I
5| remenber is what |'m al ways sayi ng.
6 Q Okay. So, what you're saying to the jury today

7]1is you did not know the area of Baytown because you had
8 | not sold drugs there?
9 MS. TISE: Objection. That's a conmpound

10 | questi on.

11 THE COURT: That's sustai ned.

12 Can you rephrase that?

13 MR. CORNELI US: | sure can, Judge. | sure
14 | will.

15 Q (By M. Cornelius) So, what you're telling the

16 | jury today is you did not know your way around Baytown?
17 A No, | didn't know and | don't know it well
18 Q Okay. And you had not sold people drugs in

19 | Bayt own?

20 A That's right.

21 Q And you didn't have friends in Baytown?

22 A That's right.

23 Q And you never told this jury this norning that

24 | where this boy was killed was near where you and Di ana

25 | had used to |ive?
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1 A No, no way.
2 Q Okay. Have you had an opportunity to read the
3 | 16- page, single-spaced document that reflects the
4 | conversation that you had with the FBI agents in 20117
5 A No.
6 Q Okay. How often would you and Obel Cruz-Garcia
7|1 go to Diana's apartnent?
8 A We woul d go frequently.
9 Q And by "frequently," is that once a day, once a
10 | week, once a month? \What do you nmean by that?
11 A No. We would go al nost every day, once or
12 {twice, | imagine. It was for famly -- we were |ike
13| famly, Iike we were rel ated.
14 Q Well, were you also selling them drugs?
15 A No, | never sold drugs to her. He did.
16 Q Okay.
17 A Because -- well, | can't say it.
18 Q Were you present when you claim Obe
19 | Cruz-Garcia sold them drugs?
20 A Yes, of course.
21 Q And what was the quantity that was being sold
22 | to thenf?
23 A Well, | can't exactly tell you, but sometimes 1
24 | ounce, nmost of the times; but sometimes | was not with
25 | him | didn't live with him anynore. | don't know what




Case 4:17-cv-03621 Document 23-7 Filed on 09/24/19 in TXSD Page 43 of 195

40
1 | amounts he was selling.
2 Q When you say you didn't live with him anynore,
3 | are you tal king about who? Didn't live with who
4 | anynore?
5 A Wth Obel Cruz-Garci a.
6 Q Well, | thought you testified to the jury
7 | yesterday you stayed with himthe very night that you
8|claimall this stuff happened.
9 A Of course, during that time when that happened
10 {1 was staying with him
11 Q He went in and slept with Angelita and you
12 | sl ept somewhere else in the apartment, correct?
13 A The apartment in Humble is two-bedroom There
14 | is room for -- you know, for the couple and the other
15 | room where | stayed that night.
16 Q But you renmenber that Obel slept with his wife?
17 A No. Well, he stayed the rest of the night --
18 | the remai nder of the night using drugs.
19 Q You didn't tell the jury yesterday that Obel
20 | went and sl ept with Angelita?
21 A No. We went to the apartment, but he didn't go
22 | to bed. He spent the rest of the night using drugs. I
23 | wanted to use drugs, too, but he didn't give ne. He
24 | said to me to go to bed in the other room where he had
25 | that Buddha shri ne.
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1 Q Do you think you told us that yesterday when
2 | you described this same thing?
3 A | have never |ied.
4 Q Well, do you think you told that sanme story
5| though yesterday?
6 A Yes, of course.
7 Q You did? You told the jury yesterday that Obel
8 | stayed up all night using drugs and you wanted to, but
9 | he wouldn't give you --
10 MS. TISE: Objection, Your Honor. He
11 | wasn't asked that question. This is totally
12 | m scharacterizing his testimony.
13 THE COURT: Hang on just a m nute.
14 MR. CORNELI US: Judge - -
15 THE COURT: No. Wait. |*'m going to rule
16 | first before anybody else talks. W can't all be
17 | tal king at the same tine.
18 So, your objection is sustained.
19 And ask your next question, Counselor.
20 MR. CORNELI US: | object to speaking
21 | obj ecti ons.
22 THE COURT: Okay. No speaki ng objections.
23 Proceed.
24 MS. TISE: Yes, Your Honor.
25 Q (By M. Cornelius) Did you testify yesterday
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1| that when y'all got to Angelita and Chico's apartnment
2 | that he went and slept with Angelita?
3 A Well, | can say "go to sl eep" because we went
4 |to the apartment.
5 Q My question is: Isn't that what you said
6 | yesterday?
7 A Yes, | said -- well, because to me -- |I'm
8|telling the truth -- to go to sleep is like to go hone,
9 | but he didn't go to sleep with Angelita. He spent the
10 | ni ght using drugs.
11 Q Okay. So, what was the quantity that Di ana was
12 | getting fromy'all?
13 MS. TISE: Objection. Asked and answer ed.
14 THE COURT: That's sustai ned.
15 Q (By M. Cornelius) Well, | know you said
16 | someti mes an ounce. \What about the other times?
17 MS. TISE: Asked and answer ed.
18 THE COURT: That's sustai ned.
19 Q (By M. Cornelius) What did an ounce go for in
20 | those days?
21 A Well, it depended on the customer. From 500 to
22 | 700, like that.
23 Q |s that the bulk price buying the ounce or is
24 | that after the ounce is put in little baggies, |ike
25 | 1-gram baggi es?
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1 MS. TI SE: | object to the relevance of
2 | this.
3 THE COURT: | will allow himto go into it
4|lalittle bit, but let's move on.
5 A No, those are whol e ounces.
6 Q (By M. Cornelius) Okay. You said that you had
7 | not been to -- or at |east yesterday -- you had not been

8 |to that apartment the day that you claimthat the little
9 | boy was taken?

10 A Repeat the question.

11 Q Did you testify yesterday you had not been to
12 | Di ana's apartment on the day the little boy was taken

13 {until y'all went there that night?

14 A | don't remenber if we went during the day.

15 Q Is it possible you did go during the day?

16 A Well, maybe so.

17 Q Okay. So, is it possible that Obel went there

18 | earlier that day?

19 A Of course it's possible.

20 Q s it possible he went there without you?

21 A Well, yes, of course.

22 Q Yest erday, when the prosecutor was asking you

23 | about whet her there was a cell phone or not, did you say
24 | that y'all did not have a cell phone?

25 A Not t hat night.
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Q Did you normally have one and just didn't have
it that night?
A No. At that time, we didn't have one.

Q Did Obel make any calls that night?

A Yes. He made a phone call from a pay phone.
Q And when was that?
A On that sane night before going -- before

arriving to Ms. Diana's apartment.

Q Did he make any other phone calls?

A No, not that | remember.

Q He didn't call for a tow truck or call for a
taxi or call Charlie or call anybody el se?

A Yes, but that was after the death of the little

boy.

Q Okay. But did he make all of those phone
calls?

A He -- well, excuse ne. He made the phone call
for a taxi, | think | seemto remenber because we
arrived to Charlie's on a taxi. That's what | think
that | can remenmber.

Q Did he call Charlie?

A | cannot tell you exactly one hundred percent,
but it's very probable that he did.

Q But you are saying he didn't have a cell phone?

A. No.
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1 Q Okay. Did you tell us yesterday that all four
2|tires blew out on the car?
3 A Yes.
4 Q When you were having your conversation with the
5| FBI back in 2011, did you tell themthat two tires blew
6 | out of the car?
7 A | don't remenber how many | said, but they
8 | began to blow up. One of them blew up first. And
9| later, shortly later -- he continued driving -- and
10 | anot her one blew up. And then he continued, he went on
11 | driving, and the others continued bl owi ng up.
12 Q So, you are telling us that all four tires blew
13 | up?
14 A Yes, to my recollection. Because they were --
15 | they were like this, they were like in the rins
16 | (i ndicating).
17 Q Okay. Now, that's what you remenber today?
18 A That's what | remember happening with the tires
19 | on that night.
20 Q Okay. When you talked to the FBI agent back in
21 | 2011, they were very detailed, weren't they?
22 A No. Well, it was me explaining what happened.
23 Q Okay. All right. Do you recall only
24 | explaining to themthat two tires blew up?
25 A Well, maybe | did, but me -- after that, | was




Case 4:17-cv-03621 Document 23-7 Filed on 09/24/19 in TXSD Page 49 of 195 46

1| thinking the whole time about what happened on that

2 | night. Because this is -- because | want to tell all of
3 |the details about the truth. And this is sonmething very
4 | big and everything needs to be said. And what |

5| remenber is that they were blowi ng up. And | have been

6 | thinking and remenbering. And we arrived with the -- on
7| the rims. I mean, you could see the sparks.
8 Q Okay. So, what you're saying is you may have

9 |told FBI agents that only two tires blew up, but what

10 | you remember today is four tires blew up?

11 MS. TI SE: Obj ection. That has been asked
12 | and answer ed.

13 MR. CORNELI US: wel | - -

14 THE COURT: One last time. Make it clear.

15| And that's a yes-or-no answer.

16 A Yes.
17 Q (By M. Cornelius) What I'mtrying to do is
18 | make it clear. Are you saying that you may have told

19 | the FBI agent that it was only two tires, but today you

20 | remember it was four? |Is that what you are saying?

21 MS. TI SE: Your Honor --
22 THE COURT: | think this has been -- |
23 | sustai ned that objection. | think you're saying it's

24 | been asked and answer ed.

25 MS. TI SE: Yes, Your Honor.
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1 THE COURT: Yes.
2 Q (By M. Cornelius) Do you remenber when you
3| were talking to the FBI agents saying that Chico went in

4 | to sleep with Angelita? Do you remenber telling them

5| that?
6 A Well, fromthe way | see things, to go to sleep
7| means to go to the apartment. And he goes inside his

8 | bedroom his apartment, and he conmes out whenever he

9 | wants. But | remember |ike right now, when -- that he
10 | went inside the roomand | was |aying down on the carpet
11 | and he was | ooking at me with the gun in his hand and I
12 | was pretending to be asl eep.

13 THE COURT: Okay. M. Santana Martinez,

14 | you need to just answer the question that's asked. So,
15| 1"mgoing to instruct the defense attorney to ask the

16 | next question.

17 You may proceed, M. Cornelius.

18 Q (By M. Cornelius) I"'mtrying to give you a

19 | chance to tell us if you remenber what you actually told
20 | the FBI agent two years ago.

21 THE COURT: We're going to do this question
22 | and answer, not narrative.

23 MR. CORNELI US: Okay.

24 THE COURT: So, proceed.

25 Q (By M. Cornelius) Did you tell himthat when
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1| you got to the apartment Chico went in to sleep with

2 | Angelita?

3 A Well, | don't remenmber saying it exactly |ike
4 | that.
5 Q Okay. During all the time that you talked to

6 | the FBI agents and did whatever they did to make their

7 | notes, did you ever tell them anything about defecating
8 |either in your pants or on the ground out there when you
9| claimthe child was killed?

10 A On the ground. But | cannot say -- well, |

11 | don't think that | said on nmy pants.

12 Q Did you ever tell them anything about

13 | defecating at all?

14 A Of course, | defecated, but that | can

15 | remenber, | was able to get to the ground.

16 Q The question is: Did you tell the FBI that?

17 A Not that | remenmber. Well, if | told themthat
18 | | defecated it's because that's the truth.

19 Q It would be really hard to forget that,

20 [ woul dn't it?
21 A | have never forgotten everything. | al ways

22 | have that in nmy mnd.

23 Q Did you tell us yesterday -- "us" being
24 | everybody in the courtroom -- that the masks that were

25 | used on the night that that happened were |ike | adies'
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1| stockings?
2 A Yes.
3 Q Okay. And what is that you' ve said as to how
4 | long the people were in -- out of the car that you were
5|/in and into Diana's apartnment, if that's where they
6 | went, how | ong that took?
7 A What do you nmean exactly? Repeat the question.
8 Q You were asked yesterday how | ong they were
9 | gone. You said that they got out of the car, went to
10 | where Di ana's apartnment was. |*'m not sure if you could
11 | see the door or not. How | ong were they gone?
12 A Well, from what | can remember, it was
13 | somet hi ng between 30 -- 30, 40 m nutes.
14 Q Thirty to forty mi nutes, right?
15 A Well, average, nore or | ess.
16 Q Okay. When you talked to the FBI and they
17 | interviewed you about this, did you tell themit was
18 | five to ten m nutes?
19 A | don't -- | don't believe that | said that
20 | because that's not how it was.
21 Q Okay. MWhat did you tell us about whether they
22 | cane back together or separate, they came back to the
23 | car?
24 A Chico came with the little boy wal king. When |
25 | saw him wal king, | got up and | got in front of him and
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1|1 asked him why he was bringing him
2 Q Okay. When Chico canme back, did he come back
3| with Roger or was it sometime | ater before Roger cane
4 | back?
5 A No. Chico -- that | remenber, they came back
6 |one in front of the other one, |ike together.
7 Q Toget her ?
8 A | don't remenber exactly, but to me, my view
9 |that I can remenber, he canme shortly first.
10 Q Okay. And you said Chico had the boy?
11 A Yes. The first time, sure, he brought the
12 (little boy.
13 Q And do you remenber the FBI asking if the boy
14 | was crying?
15 A | don't remenmber.
16 Q Do you remember him asking a number of times if
17 | the boy was crying?
18 A Well, | don't remember, but the little boy was
19 | not crying, but | don't renmember.
20 Q Okay. So, he wasn't crying?
21 A No. The little boy was very calm W're
22 | famly.
23 Q The boy was very cal m because y'all were
24 | famly. | s that what you sai d?
25 A Yes. Yes. The little boy was in his arnms and
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1| he was very calm as if he was -- as if he were his
2 | father.
3 Q Did Chico have on a mask?
4 A When he had brought the little boy, he did not
5| have a mask.
6 Q Okay. But the little boy was cal m and not
7| crying?
8 A Very calm
9 Q So, what was then done with the little boy when
10 | Chico came back with the little boy?
11 A Well, | have always said that | can't remenber
12 | exactly if he left the little boy with nme. I think that
13 | he left himwith me because that's how | feel it. And

14 | he went back, supposedly, |ooking for the mother because
15| 1 told him about that.

16 Q Okay. So, you think either the boy was with

17 | Chico or with you?

18 A | believe that he left himwith me. |'m al nost
19 | sure all the time.

20 Q And he wasn't crying because you and Chico are
21 | like famly to hin®

22 A That's right.

23 Q Do you remenber telling the FBI agent, when you
24 | talked to him that Chico gave the boy to Rogelio?

25 A No.




Case 4:17-cv-03621 Document 23-7 Filed on 09/24/19 in TXSD Page 55 of 195

1 Q Rogelio wasn't famly, was he?
2 A No.
3 Q If I understood you correctly, you said

4 | yesterday that on this particular occasion Obel had a
5| gun and Rogelio or Roger had a knife. s that true?
6 A Obel had a firearm and Rogelio had the knife,
7 | the pocketknife here outside (indicating).

8 Q When you are saying "here" and making a

9 | gesture, was it attached to his belt or to his pants

10 | somehow? \What do you mean?

11 A It's like a pocketknife like this and it was
12 | here. Well, | don't know where it was hooked or what.
13 Q So, one gun, one knife; is that correct?

14 A That's right.

15 Q Did you tell us yesterday that the body of the
16 | little boy would not sink?

17 A No, it didn't sink.

18 Q |ls that the way you remenber it this nmorning?
19 A Sure, of course.

20 Q When you talked to the FBI back in 2011, did

21 | you tell them that the boy's body eventually went under
22 | the water due to the weight of the rocks?

23 A Well, | couldn't tell you what he understood
24 | from what | said or what depth he understood, but the

25 | body of the little boy was not -- did not sink very
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1 | much.

2 Q Okay. So, you did not tell themthat the boy's
3 | body eventually went underwater due to the weight of

4 | rocks?

5 A Of course it sank, but not that much.

6 Q Okay. Were you having any trouble talking to

7| them the FBlI agents?

8 A What do you nean?

9 Q You made a comment that you don't know what

10 | t hey understood. Are you thinking they m sunderstood

11 | you?
12 A Well, | don't know if they m sunderstood me or
13 | not, but it was the first interview -- it was the first

14 | time | tal ked about that.

15 Q Were you having troubl e understanding their

16 | questions?

17 A Well. Maybe | don't remember, but it's

18 | possi bl e.

19 Q Okay. Where were you when you claimthis boy
20 | was actually killed. \Where were you standing or sitting
21 | or where were you in relation to everybody el se?

22 A | always have said that we arrived, all three
23 | of us opened the doors. Rogelio was behind him | was
24 | in the back seat with Rogelio, but on the other side.

25 | And we were -- when we were standing outside, he told
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1| Rogelio: You know what you have to do. That's what -
2|1 heard that
3 MR. CORNELI US: "1l make an objection to
4 | not being responsive. | don't know what's faster.

5 THE COURT: | wunderstand.

6 M. Santana Martinez, you need to answer

7| the question that's asked you and only that question,

8 | not anything el se.

9 So, you can rephrase your question or

10 [ re-ask that question.

11 THE W TNESS: Okay.

12 Q (By M. Cornelius) | will try to do better with

13 | my questions. Where were you standing or sitting at the

14 {time you say the little boy was killed?

15 A No. I was wal ki ng.

16 Q Okay. \here?

17 A At the place where the little boy was Kkill ed.
18 Q Okay. VWhere was Rogelio?

19 A He's here in the front directing Obel.

20 Q One nonment. Hol d on.

21 In relation to the car -- front, back side,
22 | wherever -- where was Rogelio standing when you heard

23 | the gasping or whatever it was that you descri bed
24 | hearing?

25 A The gasp? Do you mean the scream fromthe
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l|little boy?
2 Q Yes.
3 A | was wal king to -- | was walking to vomt, to
4 | use the bathroom
5 Q Wal king to vomt?
6 A To use the bathroom | was -- inside of me,
7|was -- | felt very nuch Iike vomting and going to the
8 | bat hroom
9 Q Okay.
10 MR. CORNELIUS: Can | use that up there,
11 | Judge?
12 THE COURT: Yes, you may.
13 MR. CORNELIUS: Can | get a Sharpie from
14 | the briefcase?
15 THE COURT: | think |I have one here.
16 Q (By M. Cornelius) Can you see that
17 | (i ndicating)?
18 A Yes.
19 Q That is a crude drawi ng of a car going that
20 | way.
21 In relation to this car, as well as you
22 | recall, where was Roger or Rogelio and the little boy at
23 | the time you heard the scream or the gasp or whatever
24 | you' ve descri bed?
25 A | cannot tell you where he was because | was




Case 4:17-cv-03621 Document 23-7 Filed on 09/24/19 in TXSD Page 59 of 195

56
1| al ready wal ki ng. My back was facing them
2 Q Then where was the | ast place you saw Rogelio
3 |and the boy before you wal ked away?
4 A When we stood up.
5 Q Where was Rogelio the |ast place you saw hin?
6 A Standi ng on the side by his door.
7 Q So, that would be towards the rear of the car?
8 A That's right.
9 Q On the driver's side?
10 A That's right.
11 Q Okay. So, that would be somewhere in this area
12 | over here (indicating)?
13 A Yes.
14 Q Was the boy with hin
15 A No. When we all stood up, the little boy
16 | remai ned sitting on the seat.
17 Q When you talked to the FBI two years ago, do
18 | you remember tal king about this?
19 A Well, | think so because -- of course, | talked

20 | about this because |I'm tal king about the story, how this

21 | happened.

22 Q Okay. Do you remember telling themthat
23 | Rogelio exited the vehicle and took Angelo to the
24 | driver's side rear of the vehicle?

25 A Well, maybe |I told himthat because | have
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1| al ways believed that Rogelio is the one who killed him
2 | because he ordered it. He is the one who told him You
3 | know what you have to do.
4 Q Okay. Did you make that statement to the FBI
5| or do you not remenber?
6 A Of course. | ' m al ways stating what happened on
7 | that night.
8 Q So, you did say to the FBI that Rogelio exited

9 |the vehicle and took Angelo to the driver's side rear of

10 | t he car?

11 A Well, maybe | did tell himthat.

12 Q Okay. Where was Obel ?

13 A Standing -- the last time | saw him he was

14 | standing with his door open by the -- on the side of the
15 | dri ver.

16 Q Do you remember telling the FBI that Chico was

17 | at the front of the car | ooking around?

18 A | don't remenber telling himthat.

19 Q Okay. Where were you in relations to the car?
20 A | was in the back seat.

21 Q Still in the car?

22 A No. MWhat time are you talking about?

23 Q When you heard the boy gasp.

24 A No, | didn't see that. | was wal king to go use

25 | the bat hroom
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1 Q Where were you in relation to the car?
2 A | arrived -- | was on that side, Rogelio on
3|this side, and the little boy on the back seat. And he

4 | was at the driver's seat, behind the driving wheel.

5 Q Okay. Did you get out of the car?

6 A Al'l three of us arrived and we got out of the
7 | car.

8 Q Okay. Did you get out of the car?

9 A Yes.

10 Q Did you get out of the back seat passenger
11 | si de?

12 A That's right.

13 Q Where did you go?

14 A | wal ked to the front.

15 Q To the front.

16 So, you came out here and went that way

17 | (i ndicating)?

18 A Yes.

19 Q Where were you when you heard the child gasp,
20| if you remember?

21 A Of course | remenber. I was wal king a short
22 | di stance when | heard the little boy scream when he

23 | moaned.

24 Q Had you cl eared the car or what is your

25 | recoll ection on that?
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1 A | don't remenmber exactly, but | think | already
2 | had passed the car because it happened shortly, al most
3 | immedi ately.
4 Q Okay. At that point, do you see Chico in front
5| of the car?
6 A Where | was using the bathroom he could be
7 | seen that he was at the front.
8 Q Was that at the time the child moaned?
9 A No.
10 Q Bef ore or after you heard fromthe child?
11 A Af ter.
12 Q Okay.
13 MR. CORNELIUS: | don't think | need this
14 | anynore. Can | just nove it so --
15 THE COURT: Yes.
16 Q (By M. Cornelius) So, M. Martinez, from being
17 | there and observing what you observed and having thought
18 | about it, you think that Rogelio stabbed this little
19 | boy, right?
20 A No. From what | heard.
21 Q You think Rogelio stabbed the boy or you don't
22 | think Rogelio stabbed the boy?
23 A Actually, |I'm not sure who stabbed the little
24 | boy, but | have always thought that Rogelio did because
25 | he ordered it.
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1 MS. TISE: Judge, can I, for the record,

2 | have himclarify what he means when he says "he ordered

3|11t"?

4 THE COURT: Clarify it. Il will let you
5| clear that up on redirect.

6 You can continue on your cCross.

7 Q (By M. Cornelius) Well, all right. So, I'm
8 | confused. Do you think Rogelio stabbed the boy or you

9 |don't think Rogelio stabbed the boy?

10 A | always believed in my mnd from what | heard

11 | and from the order that he gave that Rogelio killed him

12 | but | actually did not see who killed him

13 Q Okay. Would it be helpful for you to say one
14 | nrore time that you believe Obel gave the order for the
15| child to be killed? Wuld you |like to say that again?
16 A Yes, of course. He sai d: You know what you
17 | have to do.

18 Q Okay. You want to say that again? Do you

19 [think there's any questi on about that, that that's what

20 | you're sayi ng?

21 A No, not conpl etely.

22 Q You sure?

23 A One hundred percent.

24 Q Okay. Did you tell us yesterday that when

25 | y'all got back to the -- | don't remember if it was the
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1| apartment or the hotel, | think it was the hotel -- that
2 | there was some statement made by Obel or by somebody
3 | about keeping this to yourselves? Do you remember

4 | saying that about that yesterday?

5 A That's right.
6 Q What did you say? What did you say happened?
7 A He made us prom se to him both of us to

8 | promse to himthat we were never going to tell anybody
9 | about this.

10 Q Are you making that sound |ike a threat, that
11 | M. Obel Cruz-Garcia threatened y'all not to say

12 | anyt hi ng?

13 A | have al ways -- | have always felt his
14 | t hreats.
15 Q Okay. So, that's the point you're trying to

16 | mke by that, correct?

17 A Yes, of course.

18 Q When you were talking to the FBI, do you recal
19 (telling them that while at the hotel, Chico, Rogelio,

20 | and Martinez made a pact never to tell what had happened
21 | that night?

22 A That's right.

23 Q Not hi ng about being threatened by my client not
24 | to tell then, just that y'all made a pact?

25 A Of course not, but he is the boss. He
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1| always -- | was always threatened by him And I was in
2|this trouble because of him And he ended Ms. Diana's
3|life and m ne as well.

4 Q It's all his fault?

5 A And he has al so harmed many ot her people.

6 Q | see.

7 You, on the other hand, have never harmed
8 | anyone, have you?

9 MS. TI SE: Il will object.

10 THE COURT: That's sustai ned.

11 M. Santana -- | believe that's right

12 | Santana Martinez -- excuse me -- please just answer the

13 | questi on. Don't add any additional details. The
14 | | awyers will ask you the questions that they're

15 |intending to get answers from you.

16 THE W TNESS: l'"m sorry.

17 THE COURT: Don't el aborate on that any
18 | further.

19 Pl ease proceed with cross-exam nation.
20 THE W TNESS: l'"m sorry.

21 MR. CORNELI US: Judge, |I'm al nost done.

22 | Can | review ny notes for a m nute, though?
23 THE COURT: Yes.

24 (Pause)

25 MR. CORNELI US: Judge, | pass the witness.




Case 4:17-cv-03621 Document 23-7 Filed on 09/24/19 in TXSD Page 66 of 195

63
1 THE COURT: Thank you.
2 Ms. Tise, do you have any redirect?
3 MS. TISE: | do not.
4 THE COURT: All right. W're going to
5| break for lunch at this tinme.
6 | " m going to rem nd you not to tal k anongst

7 | yourselves or with anyone else on any subject connected
8|with the trial or to form or express any opinion thereon
9 until the end of the trial. You're going to be going

10 | out to lunch today, so it will be an hour-and-a-half

11 | before we see you again.

12 You may go with the bailiff.

13 THE BAI LI FF: Al rise.

14 (Open court, defendant present, no jury)
15 THE COURT: May the witness be excused?
16 MS. TISE: Yes, Your Honor.

17 MR. CORNELI US: Yes, Your Honor.

18 THE COURT: Take him on back.

19 (Lunch recess)

20 (Open court, defendant and jury present)
21 THE COURT: Pl ease be seated.

22 We' re back on the record in Cause

23 | No. 1384794 before the jury. And the defendant is at
24 | counsel table with his two | awyers, M. Cornelius and

25 | M. Madri d. Present for the State is Natalie Tise and
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1| Justin Wood. And we are ready to proceed with the
2 | cross-exam nation of the witness, Special Agent Bill

3 | Ebersol e, who has already been sworn.

4 You may proceed, M. Cornelius.
5 MR. CORNELI US: Thank you, Judge.
6 W LLI AM EBERSOLE,

7 | having been first duly sworn, testified as follows:
8 CROSS- EXAM NATI ON

9 | BY MR. CORNELI US:

10 Q Speci al Agent Ebersole, my name is Skip

11 | Cor nel i us. We've never met or discussed this case, have

12 | we?

13 A No, sir.

14 Q Okay. Obviously, |I've heard your testinony
15 | from yesterday, so I'll pick right up into it.

16 A Yes, sir.

17 Q You went to Pennsylvania to interview

18 | M. Martinez, correct?

19 A | worked in Pennsylvania, so | was there and
20 | responded to a lead fromthe Houston office.

21 Q Okay. Then you went to the Pennsylvania --

22 | which prison unit was it?

23 A It's Mashan Valley, which is -- | believe it's
24 | a private type prison. Sometimes prisoners are

25 | contracted out to private institutions. It's not in ny
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1| area. It's in the Pittsburgh office area.

2 Q Okay. So, you went over there, though, to talk
3|to M. Martinez?

4 A Yes, sir.

5 Q And you went over there because you were

6 | hel ping some special agents from Houston?

7 A Yes.
8 Q Al'l right. And you had a partner?
9 A Yes. The other agent that went was Speci al

10 | Agent M ke Hawt horne from the Pittsburgh division. So,
11 | it was actually his area that he worked.

12 Q Correct.

13 And so, y'all sat down and talked to this

14 | gentl eman, correct?

15 A Yes, sir.

16 Q Now, did you record any of the conversation?
17 A No, sir.

18 Q So, it's all an oral conversation?

19 A Yes, sir.

20 Q Unrecorded?

21 A That is correct, sir.

22 Q Do you know if your partner, the one fromthe

23 | Pittsburgh office, made his own 3027
24 A He did not make a 302. Bot h of us made t hat

25 | one with the interview. He made a 302 with regard to
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1| taking buccal swabs, | believe.

2 Q Okay. And 302 is just the form number that the
3| FBI uses for official reports?

4 A Yes, sir.

5 Q Okay. How much time did you spend review ng

6 | the documents and/or photographs that you received from

7 | Houst on before you conducted this interview?

8 A | don't recall specifically, sir.

9 Q Can you give me a ball park?

10 A It would been nore than an hour.

11 Q Okay. All right. So, you go in there to talk
12 |to this suspect, | guess we'll call him although he

13 | hadn't been charged with this offense, right?

14 A To my knowl edge, he has not been charged.

15 Q Okay. But you went in to talk to him correct?
16 A Correct.

17 Q And to see if he would talk to you?

18 A Correct.

19 Q When he started talking to you, how did you

20 | record either in your mnd or in witing what it was he
21 | was saying to you?

22 A Well, | took notes.

23 Q Okay. I s that standard procedure in the FBI
24 | at | east at that time?

25 A Yes, sir.
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1 Q It wasn't standard procedure at that tinme to
2 |actually record these types of interviews, was it?
3 A You are correct.
4 Q So, when would it have been that you woul d have
5| converted your notes to a typewritten 302?
6 A It would have been within the next day | would
7 | have started typing it. It was a rather |engthy report,
8|so | don't know if | finished it in a day. Then | have

9|to run it by Agent Hawt horne as well to make sure he was
10 | okay with it.

11 Q Okay. Because y'all obviously did your very

12 | best to record what was said in the conversation?

13 A Yes, sir.

14 Q And the report is 16 pages, basically,

15 | si ngl e-spaced?

16 A Correct, sir.

17 Q And typed?

18 A Yes, sir.

19 Q So, it's a pretty long report?

20 A Yes, sir.

21 Q Do you have a copy of it?

22 A | may, sir. If I may.

23 Q Why don't you get it out because |'m going to

24 | ask you some specific questions about it and | want to

25 | be able to refer to it to refresh your nmenory.
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1 A Okay, sir

2 Q Before | get into a few specific questions, did

3 | you have any problem communicating with M. Martinez?
4 A No, sir.

5 Q Was there any Spanish to English

6 | m scommuni cati ons that you detected?

7 A Well, | had -- there were a couple of phrases

8 | that he used, which I put in nmy report, for enmphasis |

9 | put in there in Spanish. There may have been tinmes, for

10 | exanpl e, where | had to repeat myself or he had to

11 | repeat hinmself. We're in a prison where it's a

12 |{relatively small room we're huddl ed together trying to

13 |(talk. So, it wouldn't be as easy to converse, for
14 | exanple, like it would be in here.

15 Q Okay. Do you stand by the report that you
16 | wote as being the most accurate version of what was
17 | said and being put together?

18 A Well, | typed up what | believed to be the

19 | substance of the interview. And FBI 302 is a summary,

20 | and | arge, of an interview. It's not a transcript l|ike

21 | we would get in court proceedings.

22 Q Ri ght .
23 A | stand by my report.
24 Q Okay. For exanple, if M. Martinez had told

25 | you at the tinme of the alleged killing he defecated in
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1| his pants or defecated on the ground, you woul dn't have

2 | troubl e understanding that, if he said those words?
3 A Yes, sir, you are correct.
4 Q Okay. Now, |'m not saying the word "defecate,"

5| he m ght have said it in Spanish, but you know how to

6 | say that in Spanish, | take it?
7 A Well, the majority of the interview was
8 | English. So, one way or the other, | would have

9 | understood it, yes.
10 Q That's not something that would have escaped
11 | your attention that this was such a traumatic event that

12 | he defecated in his pants or on the ground?

13 A Correct, sir.

14 Q He never told you that, did he?

15 A | don't recall that being said, sir.

16 Q Well, is there any doubt about it? Do you need

17 | to read your report?

18 A | don't recall that at all being put in ny

19 | report. No, sir.

20 Q Okay. | want to turn to Page 9 of the report
21 | so you can refresh your memory. And in the second

22 | paragraph, the second third sentence, did M. Martinez
23 | tell you that he was famliar with the Baytown area

24 | having sold drugs in that area?

25 A Yes, sir.
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1 Q Now, that's not a m scommunication that you
2 | woul d have just made up. I mean, are you confident he
3|told you that?
4 A | believe so, yes, sir.
5 Q Because part of the -- what you testified to
6 | yesterday was how on earth could he have known how to
7 | describe how to get over to Baytown -- do you renmember
8 | being asked that -- or giving the roads and the names
9| and all that stuff. Remenber those questions on direct?
10 A Somewhat . | remember being asked and not being
11 | famliar with the roads.
12 Q And you not being famliar?
13 A Correct.
14 Q And t he next paragraph, did Martinez advise you

15 | that he had been to Baytown many times and had friends
16 | there for the purpose of dealing drugs?

17 A Yes, sir.

18 Q Okay. And, again, that's not something that
19 | was m scommuni cated or you have any question in your
20 | m nd about; he actually told you he was very famliar
21 | with Baytown, right?

22 A | don't think there is a m scommunication, si
23 Q Al'l right. Now, turn to Page 7, the second
24 | full paragraph on Page 7.

25 A Okay.

r.
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1 Q Let me orient you, if I can, with ny question
2| This is after he claim Rogelio and Chico had left to go
3|to, perhaps, the lady's apartnent. | don't know that he
4 | ever said he saw them go in there, but at the apartnment.
5| Did he tell you that Rogelio and Chico returned
6 | approximately five to ten mnutes |ater?
7 A Yes, sir.
8 Q And Chi co was hol di ng Angel 0?
9 A Yes, sir.
10 Q Okay. And, again, that's -- you think that's a

11 | m scomuni cation?
12 A. " m not aware of it, sir.
13 Q On Page 8, the next page, the third paragraph

14 | tal ki ng about Chico and Roger returning from Di ana's

15 | apart ment. Did M. Martinez tell you he believed Chico

16 | handed Angelo to Rogelio? Do you see the second

17 | sentence on that third paragraph?

18 A Yes. Martinez believed that Chico handed

19 | Angel o to Rogeli o.

20 Q Now, again, are you backing off that in any
21 | way? Do you think that's a m scomunication, you didn
22 | have the names right, or --

23 A ' m not aware of it, no.

24 Q Okay. Let's go to Page 10 at the top. Was

25 | there a part of the conversation -- or time in the

't
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1| conversation when Martinez was telling you about what
2 | happened where he alleges the boy was actually killed?
3 A Yes, sir.
4 Q And, of course, you were, |'msure, vitally
5|interested in hearing what he had to say about that,
6| correct?
7 A Yes, sir.
8 Q And trying to determ ne what role people
9 | pl ayed?
10 A Yes.
11 Q And one of the ways to determ ne what role they

12 | pl ayed would be to sort of figure out where they were at

13 (the time that the killing allegedly took place.
14 A Yes, sir.
15 Q So, did M. Martinez -- let me back up for a

16 | qui ck second.
17 Since there is not a recording of it --
18 | obvi ously, | haven't heard any recording of it -- |

19 | don't know exactly how it was going, but were you kind

20 | of trying to give himthe |lead? Since he was talking to

21 | you, were you trying to get himto tell the story?
22 A | wanted himto tell the story in his own

23 | words, yes, sir.

24 Q Okay. So, was it more of himjust telling you

25 | the story or himanswering specific questions that you
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1| were asking?
2 A There was a m xture. There were parts where he
3 | would just narrate and | would pay attention and then
4 | mybe, for exanple, have to ask a little more detail
5 Q Okay. If you thought it was something
6 | i mportant that you needed to get some detail on, you
7 | would ask himthat, right?
8 A Yes, sir.
9 Q That's not exactly reflected in here, your
10 | questi ons, but where people were standing at the tinme
11 | the child was killed was probably pretty inmportant to
12 | you, wasn't it?
13 A Yes, sir.
14 Q So, at the top of that did he tell you that
15 | Rogelio exited the vehicle and took Angelo to the
16 | driver's side rear area of the vehicle?
17 A Yes.
18 Q Now, | bet you made -- took great attention in
19 | getting that down as close to exact as you possibly
20 | could, right?
21 A Uh- huh, vyes, sir.
22 Q And when you typed this out, referred to your
23 | note and talking to your conpadre there, your partner
24 | there, this is pretty inportant and y'all would be very
25 | certain that's what he told you?
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1 A. Yes, sir.

2 Q Alittle bit down fromthat, did Martinez say

3|to you that he did not see Rogelio stab or slash Angel o,

4 | but did hear Angelo cry out one time, he heard Angelo

5| say "uh" and then he heard him hit the ground. Remenber

6 | that?
7 A Yes, sir.
8 Q Then he said, very next thing, at |east you

9 | have recorded: At this time Chico was at the front of
10 | the car | ooking around.

11 A Yes, sir.

12 Q Back to the sixth page -- I'm sorry. Not the
13 | si xth page, the twelfth page. Now, in the interview
14 | we're at the point where M. Martinez -- or you're

15 | getting himto tell you about what was done with the

16 | body.
17 A Yes, sir.
18 Q Al'l right. And did he tell you they were

19 (trying to get the body to go underwater, put it in the

20 | water and make it submerge and they had to put rocks on

21 |it? 1s that generally what the conversation was?

22 A Yes, sir.
23 Q At the end of that -- well, | don't if it's at
24 | the end of it, but on the -- one, two, three, four,

25 | five -- fifth full paragraph down there, did you record:
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1| Martinez noted that Angelo's body eventually went down
2 | underwat er due to the weight of the rocks?

3 A That is correct, sir.

4 Q So, do you stand by that statement?

5 A Yes, sir.

6 Q Agai n, on Page 12, the | ast paragraph on Page
7112, he was tal king about the tires blowi ng out on the

8 | way back.

9 A Okay.

10 Q And you devoted quite a | ot of space to that.
11 | And this is a pretty |ong paragraph, right?

12 A Yes, sir.

13 Q And you record that he told you about one tire
14 | and then a second tire blowi ng out, correct?

15 A Yes, sir.

16 Q Not hi ng about a third tire or fourth tire

17 | bl owi ng out ?

18 A No, sir.

19 Q Pages 14 and 15; 14 at the top he is telling
20 | you how he had gotten the car back to a hotel?

21 A Yes, sir.

22 Q Did he say to you that while at the -- you said
23 | he mentioned a hotel.

24 A Correct.

25 Q At he mentioned the hotel, Chico, Rogelio, and
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1| Martinez made a pact to never tell what happened that
2 | night.
3 A Correct.
4 Q Now, when you use the words "made a pact," |
5| don't know if he used those exact words, but was he
6 | saying to you that Chico threatened him or made him
7| swear not to tell anybody or did all this at gunpoint or

8 |the three of them just made a pact not to tell anybody?

9 A In that section, the sentence you are referring

10 {to, sounds to ne |like an agreement anongst three

11 | parti es.

12 Q Let's turn over to the next page, Page 15, the

13 | first full paragraph. Did he reiterate that where you

14 | wr ot e: Marti nez further noted that at the hotel the

15 | night of the murder all three agreed not to tell anyone

16 | regarding the murder of Angel o.

17 A Yes, sir.

18 Q That's the way you remenber hearing it?

19 A Yes, sir.

20 Q Skip back to Page 13, the second paragraph.

21 | And this is where he's telling you about them getting

22 | back to -- you wwote or he called it the apartnent used

23 | by Angelita. Are you with me?

24 A Yes, sir.

25 Q He said he did not speak with Angelita, Chico
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l1|went in to sleep with Angelita. Do you remember that?

2 A Yes, sir.

3 Q Now, is there any way that could be confused

4 | with Chico staying up all night doing drugs?

5 MS. TISE: Your Honor, | will object. That
6 |calls for speculation and conclusion on the part of this
7 | witness.

8 THE COURT: That's sustai ned.

9 Q (By M. Cornelius) Well, I mean, if he had said
10 [ that Chico did not go in to sleep with Angelita, but

11 | stayed up all night doing drugs, you wouldn't have

12 |written in there Chico -- that he said Chico went in to
13 | sleep with Angelita, would you?

14 A | f there was mention of drug use, | would have

15 (typed it.

16 Q Al'l right.

17 MR. CORNELI US: Pass the witness, Judge.
18 THE COURT: Any redirect, Ms. Tise?

19 MS. TISE: A couple of questions, Judge.
20 THE COURT: You may proceed.

21 REDI RECT EXAM NATI ON

22 | BY MS. TI SE:
23 Q First of all, all of those things that you were
24 | just asked about --

25 A. Yes, ma' am
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1 Q -- and all of the page nunmbers you were just
2| given --
3 A Yes, ma' am
4 Q -- are things that are in your report --
5 A That is correct.
6 Q -- right?
7 And your report is basically your
8 | docunentation at some later time from your handwritten
9 | notes during your interview of what was said?
10 A Yes, ma'am
11 Q Have you ever played the gane tel ephone -- Do
12 | you know what that game is -- when were you a little
13 | ki d?
14 A No.
15 Q Was there also a witten statenment taken from
16 | Carmel o Martinez Santana?
17 A Yes. Towards the end of our time with him we
18 | asked himto wite in his own words what happened. I
19 | didn't want himto give |aw enforcement officer words.
20 | We gave him the opportunity to wite out what he thought
21 | happened and at no direction from us.
22 MS. TI SE: May | approach?
23 THE COURT: Yes.
24 MS. TISE: And | realize | can't offer
25 | this, Judge, but | just wanted to identify it. ' ve
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1| mrked it as State's Exhibit 93.
2 A The third page would have my name on it and the
3 | date May 23rd, 2011
4 Q (By Ms. Tise) Okay. And did he also sign it?
5 A Yes. Carmelo Martinez.
6 Q And you conducted this interview with himin
7| English, right?
8 A Yes, ma' am
9 Q But you had himwite his statement in Spanish?
10 A Yes, ma'am
11 Q  \Why?
12 A | believe he felt more confortable readi ng and
13 |writing in Spanish.
14 Q Okay. And is it fair to say that what came out

15 | of his nmouth in his own words in his own native | anguage
16 | woul d be the nore accurate version of his story?

17 A That handwritten statement is his story without
18 | any questions, without any elicitation.

19 Q We have seen throughout this trial the

20 | difficulties of -- even with a Spanish speaker

21 | communi cating with a witness who speaks in Spanish --

22 MR. CORNELI US: Objection to the form of

23 | this. There is not a question. She's putting things in
24 | evidence that he couldn't possibly know.

25 THE COURT: Let her finish her question.
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1| And then wait until | rule on the objection.
2 Q (By Ms. Tise) You' ve translated things for

3 | peopl e who are Spanish speakers before, have you not?

4 A Yes.

5 Q Things get lost in translation, do they not?
6 A Someti mes, yes.

7 Q And different words are used to convey

8|different things in certain |anguages that mean

9 | something different in other |anguages?

10 A Yes. Even English. You talk to someone from
11 | Texas, you talk to someone from Loui siana, and you

12 [ talking to someone from Pennsylvania, it's a lit bit of
13 | a difference.

14 Q A coupl e of other things came up in the

15 | statement. We tal ked about the fact that initially he
16 | was not going to tell you the story.

17 A That is correct.

18 Q And you talked to himfor a little while about
19 (telling his story and he expressed sone concerns to you,
20 | did he not?

21 A Yes.

22 Q Okay. Can you tell the jury some of the things
23 | that he was concerned about before he gave his

24 | statement ?

25 MR. CORNELI US: Objection to hearsay, Your
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1| Honor.
2 THE COURT: That's sustai ned.
3 Q (By Ms. Tise) Whuld you say that there were

4 | three or four things that he talked to you about that he
5| was concerned about before he gave his statenent?

6 A He did have some concerns. For exanpl e, about
7| testifying --

8 MR. CORNELI US: Objection --

9 THE COURT: That's going to be sustained as
10 | to hearsay.

11 Q (By Ms. Tise) I'"'mnot going to ask you what his
12 | specific concerns were, but there were a number of them
13 | weren't there?

14 A There were concerns, yes.

15 Q And did those concerns seem like |egitimte,

16 | real concerns?

17 A Yes. And if | could further expound, the

18 | WIlliamsport office, my primary office of the FBI, one
19 [ of its main mssions is the bureau prison. W have

20 | several prison facilities out there. So, when we do

21 | custodial interviews, we are very sensitive towards what
22 | woul d be concerns by another inmate.

23 Q Okay. And mainly |I'mjust trying to get

24 | across the point that he did express those to you and he

25 | did seemlegitimately afraid or concerned about certain
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1| types of things?
2 A Yes, ma'am
3 MS. TI SE: | pass the witness.
4 MR. CORNELI US: A couple of more questions,
5(if I mght.
6 THE COURT: Yes.
7 RECROSS- EXAM NATI ON
8 | BY MR. CORNELI US:
9 Q On this handwritten statement that he wrote,
10 | does it also contain some diagranms that he drew?
11 A There were di agrams, yes, sir.
12 Q Okay. And the diagrans were drawn to help you

13 | under st and what he was sayi ng?

14 A There was a diagramto show positions of

15 | people, for exanple. And that in a sense, yes, it did
16 | hel p me under st and.

17 Q Okay. And also in terms of deciding what is
18 | the mobre accurate -- and you don't have any personal
19 | knowl edge about this case, do you?

20 A |*ve reviewed reports, | have talked to

21 | different investigators. " m probably the | east

22 | knowl edgeabl e person in this courtroom about the case.
23 Q So, you wouldn't be in a position to tell us
24 | what's accurate and what is inaccurate with respect to

25 | him or any other witness in this case, would you?
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A | have very limted know edge about this case.

MR. CORNELIUS: All right. Pass the

Anyt hing further, Ms. Tise?
No, Your Honor.

May this witness be excused?

MR. CORNELI US: Yes, Your Honor.

Yes.

THE W TNESS: Thank you.

wi t ness.
THE COURT:
MS. TI SE:
THE COURT:
MS. TI SE:
THE COURT:
correct?

Not to be recall ed. | s that

MR. CORNELI US: Correct.

MS. TI SE:

to be able to go hone.

That's correct. We'd i ke him

THE W TNESS: Thank you.

You are excused, sir. Thank

THE W TNESS: Thank you.

Call your next, Ms. Tise.

The State calls M cah Webb.

THE BAI LI FF: Your Honor, he has not been

THE COURT:
you.

THE COURT:

MS. TI SE:
swor n.

(W tness sworn)

THE COURT:

Al'l right. Speak right into

the m crophone and keep your voice up, please.
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1 You may proceed, Ms. Tise.
2 M CAH WEBB,
3 | having been first duly sworn, testified as follows:
4 DI RECT EXAM NATI ON
5| BY MS. TISE:
6 Q Woul d you introduce yourself, please, sir, to
7| the jury?
8 A My name is M cah Webb.
9 Q And, M. Webb, can you tell the jury what you
10 | do for a living?
11 A " m an investigator with the Harris County
12 | District Attorney's Office.
13 Q And how | ong have you been an investigator at
14 | our office?
15 A Si x years.
16 Q Okay. What did you do before that?
17 A | mmedi ately prior to, | was a healthcare fraud
18 | investigator with the attorney general's office. And
19 | prior to that, | was a Houston police officer.
20 Q Okay. MWhat are your duties at the D. A 's
21 | of fice?
22 A Generally speaking, we assist the prosecution
23 |in preparing a case for prosecution.
24 Q Did you actually get asked to assist us in our
25 | preparation of this case against Obel Cruz-Garcia for
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1|trial?
2 A Yes, ma'am | did.
3 Q Okay. And you were involved pretty much not
4 |too long after the case got filed, correct?
5 A Yes, ma'am
6 Q And there were certain things that you were
7 | asked to do in order to help get the case ready for
8 |trial, correct?
9 A Yes, ma'am
10 Q At some point in time, were you asked to try to
11 | |l ocate some of the witnesses in the case?
12 A | was.
13 Q And did you find that some of the witnesses
14 | have passed away?
15 A Yes, ma'am
16 Q Specifically, tell the jury who David Kerr is.
17 A David Kerr was a gentleman that was crabbing
18 | al ong the --
19 MR. CORNELI US: Objection. | mean,
20 |that's -- may we approach the bench?
21 (At the Bench, on the record)
22 MR. CORNELI US: ' m not sure |I'd object to
23 | everything that -- but | don't have any control of what
24 | he is going to say. And for himto sort of go off what
25| a witness' testinony would be, but not -- it's hearsay.
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1 THE COURT: Just a general investigation as
2 |to what role he played and --
3 MS. TISE: He was a crabber who found the
4 | body. That is all he was going to say.
5 THE COURT: He was concerned about --
6 MS. TISE: The other stuff | want to
7 | establish -- and we will confine himto --
8 MR. CORNELI US: Okay. That's fine.
9 (Open court, defendant and jury present)
10 THE COURT: Proceed, Ms. Tise.
11 Q (By Ms. Tise) So, briefly, who was David Kerr?
12 A David Kerr was the gentleman who had happened
13 | upon the remains of the victim
14 Q Okay. And were you able to find that
15 | i ndi vi dual ?
16 A No, ma' am
17 Q  \Why?
18 A He was deceased.
19 Q Al so, when this case was filed, did you try to
20 | | ocate Angel o, Sr.
21 A Yes, ma'am | did.
22 Q And what did you | earn?
23 A He was al so deceased.
24 Q Did you also try to | ocate Bienviendo Mel o or
25 | Charlie?
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1 A Yes, ma' am
2 Q Were you able to find hin?
3 A My dat abases were a little -- well, not

4 | confusing, but he was either in the Dom nican or in

5| Wsconsin. | was never able to find him

6 Q Okay. Or pinpoint an exact |ocation?

7 A Yes, ma'am

8 Q Some people, obviously, you did find?

9 A Yes, ma'am

10 Q We found and talked to Linda Hernandez, for

11 | exanple. W talked to the complainants in the case, the

12 | parents?

13 A Yes, ma' am

14 Q Tal ked to Rudy eventually?

15 A Yes, ma'am

16 Q Okay. And as you were working and trying to

17 | keep track of all of these names and all of these
18 | ni cknames and what people | ooked |ike back then and what
19 [ they |l ook like now, did you create sonme tools to kind of

20 | hel p us do that?

21 A Yes, ma'am | did.

22 MS. TI SE: May | approach?

23 THE COURT: Yes.

24 Q (By Ms. Tise) I'll show what's been marked as

25 | State's Exhibit 34, and ask if you recognize this packet
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1| (indicating)?
2 A Yes, ma'am
3 Q And does this packet kind of summarize sone of
4 | the key players in this case and what they | ooked |ike
5| back then and what they | ook |ike now and sonme of their
6 | ni cknames?
7 A Yes, ma'am
8 MS. TISE: Okay. And if | can just go
9 |through it quickly with the jury by publishing --
10 THE COURT: On the screen?
11 MS. TI SE: Because it's -- | can do it this
12 | way.
13 THE COURT: Let's do it on the screen.
14 Yes, you may publish it.
15 Q (By Ms. Tise) The jury has seen sections of
16 | this, but on Page 1 of State's Exhibit 34, who is that
17 | (i ndicating)?
18 A That's Obel Cruz-Garcia, the charged defendant.
19 Q And you were able to track down an old picture
20 | of him correct?
21 A Yes, ma'am
22 Q And a nmore recent photo of himas well?
23 A Yes, ma' am
24 Q Page 2, who is that (indicating)?
25 A That's a gentleman that went by the nanme of
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1| Roger, now known to be Rogelio Aviles.
2 Q Okay. And he also went by another name, did he
3 | not?
4 A Yes, ma'am
5 Q What was t hat?
6 A Candi do Lebron.
7 Q Okay. Page 3 of State's Exhibit 34, what do we

8 | have here (indicating)?

9 A M. Carl os Santana, also known as Rudy.

10 Q Okay. Carnelo Martinez Santana?

11 A Yes, ma'am

12 Q | know that's confusing at times, but we all

13 | have met Rudy.
14 And this is an old picture of who

15 | (i ndicating)?

16 A That's Angelita Rodriguez.

17 Q And is this also an old picture of who?

18 A That's Di ana Garci a.

19 Q And on the next page, obviously --

20 A Arturo Rodriguez.

21 Q And the next page, who is this (indicating)?
22 A Bi envi endo Mel o, also known as Charlie.

23 Q Okay. He also went by Fred Ferrer someti mes,
24 | too, didn't he?

25 A | believe so, yes, ma'am
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Q And finally, Leonardo German (i ndicating).

A Yes, ma'am

Q Let's go back to Page 2 and this Rogelio Aviles
person. You were asked to try to |ocate that
i ndi vi dual ?

A Yes, ma'am

Q Okay. And that request becane nuch nore
significant after Rudy was interviewed by the federal
agents, correct?
Yes, ma'am
And were you able to track his whereabouts?
| was.

And where was he living?

> O »>» O >

We | ocated himin Georgia.

Q Okay. And were you also able, through your
i nvestigation, to determ ne and confirm by AFIS that
t his individual that was going by the name of Candi do
Lebron and living in Houston back in the early 90s was,
according to AFI'S, the sanme individual that was |iving
in Georgia at the time?

A That is correct.

Q Okay. And what is AFIS?

A AFI'S is an acronym for Automated Fingerprint
| dentification System It's an automat ed dat abase t hat

collects fingerprints.
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1 Q So, basically, based on prints, we know t hat
2 | the person that we went to talk to in Georgia is the
3 | same person who was living here in Houston in the 90s
4 | and used the name Candi do Lebron?
5 A Yes, ma'am
6 Q Or Roger?
7 A Yes.
8 Q And once we |ocated him did an investigator go
9| out to talk to him and interview hinf?
10 A Yes, ma'am
11 Q Okay. And after that interview, did you assi st
12 | in preparing capital nurder charges agai nst Rogelio
13 | Avil es Barroso?
14 A Yes, ma'am | did.
15 Q And t hat happened after the interview in
16 | Georgi a?
17 A That's correct.
18 Q Additionally, was there a point in time in the
19 | history of this case that you were asked to neet with
20 | the defendant and obtain a buccal swab from hin?
21 A Yes, ma'am
22 Q And did you do that?
23 A | did.
24 MS. TI SE: May | approach?
25 THE COURT: Yes.
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1 Q (By Ms. Tise) I'"lIl show you what's been marked
2| as State's Exhibit 68, and ask you if recognize that
3 | docunent (indicating)?
4 A Yes, ma'am
5 Q What is that?
6 A It's a consent to take a blood, saliva, or hair
7 | sampl e.
8 Q And did Obel Cruz-Garcia -- was he presented
9|with that fornm?
10 A Yes, ma'am It was interpreted to him he
11 | understood, and he voluntarily provided his sanple and
12 | signed the form
13 Q Okay. So, you actually had an interpreter come

14 | and explain the formto hinP

15 A Yes, ma'am

16 Q | n Spani sh?

17 A Yes, ma'am

18 Q And he signed it?

19 A Yes, ma'am

20 Q Okay. And when did that happen?

21 A That was on February 16th of 2010.

22 MS. TISE: At this time, | offer State's

23 | Exhi bit 68.
24 (State's Exhibit No. 68 Offered)

25 MR. CORNELI US: No objection.




Case 4:17-cv-03621 Document 23-7 Filed on 09/24/19 in TXSD Page 96 of 195

93

1 THE COURT: State's No. 68 is admtted

2 | without objection.

3 You may proceed.
4 (State's Exhibit No. 68 Adm tted)
5 Q (By Ms. Tise) I"'mgoing to show you State's

6 | Exhibits 76 and 77, and ask you if you recogni ze what

7| those itenms are (indicating)?

8 A It's a swab container box that has nmy

9 | handwriting dated February 16th of 2010 at 11:20 a.m

10 | with the defendant's name, my name, and evi dence tape.
11 Q Okay. And | ooking at the next exhibit, which
12 |is State's Exhibit 77 (indicating).

13 A It's identical. It's a second sample. They
14 | both contain a singular cotton swab that was used to

15 | coll ect the cheek material to contain DNA.

16 Q Okay. And is it standard procedure to coll ect

17 | two swabs?

18 A Yes, ma' am

19 Q Okay. And you did that?

20 A Yes, ma'am

21 Q And both of these swabs were collected fromthe

22 | cheek of Obel Cruz-Garcia, correct?
23 A. Yes, ma'am
24 Q Can you point himout for us and identify him

25 | for the record?
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1 A The gentleman in the gray suit with the
2 | headphones (i ndicating).
3 Q That's the person you collected these sanpl es
4 | from?
5 A Yes, ma'am
6 MS. TISE: At this time, | will offer
7| State's Exhibits 76 and 77 -- actually, | will withhold
8| my offer at this point in time. "Il get back to that
9|in a mnute.
10 Q (By Ms. Tise) Were you also asked to map out
11 | some of the locations that came up during the
12 | investigation of this case?
13 A Yes, ma' am
14 Q And asked to document those |locations in a way

15 (that we could present it to the jury and show them t hose
16 | | ocations?

17 A Yes, ma'am

18 MS. TISE: Can you help me with the exhibit
19 | nunmber, Justin?

20 MR. WOOD: It will be 93, Natalie.

21 Q (By Ms. Tise) I'"mgoing to show you State's

22 | Exhi bit 93.

23 THE COURT: 93 is Rudy's written statenent.
24 MR. WOOD: 94.

25 Q (By Ms. Tise) All right. I "' m showi ng you
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1| State's Exhibit No. 94. Does this exhibit fairly and
2 | accurately show a number of the |ocations that were
3 |important during the investigation of this case?
4 A Yes, ma'am
5 Q And do you think that it would be hel pful for
6 |the jury to be able to see this and kind of get their
7 | bearings on these individual places?
8 A Yes, ma' am
9 MS. TISE: At this time, | will offer
10 | State's Exhibit 94.
11 (State's Exhibit No. 94 Offered)
12 MR. CORNELI US: | just want to | ook at the
13 | stuff that's written on it.
14 No obj ecti on.
15 THE COURT: State's Exhibit No. 94 will be
16 | adm tted without objection.
17 You may proceed.
18 (State's Exhibit No. 94 Adm tted)
19 MS. TI SE: | would ask the witness to step
20 | down.
21 THE COURT: Yes. Just keep your voice up.
22 THE W TNESS: Yes, ma' am
23 MR. CORNELIUS: Can | stand over there,
24 | Judge, so | can see?
25 THE COURT: Yes, you may.
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Q (By Ms. Tise) I'"lIl try to do this where

everyone can still see.
Okay. Take a look at that diagram You

have col or coded and indicated what those individual
| ocations are?

A Yes, ma'am

Q Let's start at where it began at Diana and
Arturo's apartment over on Fairway.

A What's indicated, | guess, navy blue or close
to it, dark blue, is the 6705 Fairway address.

Q Okay. And let's go next to where Linda
Her nandez and Bi enviendo Melo were living at the tinme
over on Westover.

A That's indicated in red as 7523 Westover.

Q And did you also | ocate what at one tinme was
t he Pasadena Motor Inn?

A Yes, ma'am I ndicated in the green.

Q Okay. And what freeway is that (indicating)?

A This is 225.

Q Okay.

A Al so known as the Pasadena Freeway, the LaPorte
Freeway.

Q Okay. And did you also |ocate the place where
Angel o Garcia, Jr.'s body was discovered on Goose Greek?

A Yes, ma' am That's in teal
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1 Q Okay. And did you also | ocate where Angelita

2 | and Obel Cruz-Garcia were living in an apartment rented

3| for them by Di ana?
4 A Yes, ma'am Up here in the yell ow

5| (indicating).

6 Q Up in the Hunble area?
7 A Yes, ma' am
8 Q That apartment was on Gol den Eagle up there,

9| correct?

10 A Correct.

11 Q s this location in Harris County? 1In fact,
12 | all of Baytown in Harris County?

13 A Yes, ma' am

14 Q Okay. And if you were going to Baytown and

i s

15 | went down 225 to get to this location where the body was

16 | found, where would you -- what would be the next street

17 | you would go on after you got off of 2257
18 A The most | ogical to that location is off of

19 | Hi ghway 146, which goes over the Fred Hartman Bri dge.

20 Q You can take your seat.
21 A (Wtness conplies).
22 Q Additionally, did | ask you to estimate the

23 | time that it would take, if you went a straight shot,
24 | from Di ana and Arturo's apartment on Fairway to the

25 | Il ocation where the body was dumped in Goose Greek?
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1 A Yes, ma'am
2 Q And did you prepare an exhibit that illustrates
3| that?
4 A Yes, ma'am | did.
5 Q | *'m going to show you what's been marked as
6 | State's Exhibit 78 (indicating).
7 A Yes, ma'am That's the map that | put
8 | toget her.
9 Q And did you indicate the mles that it takes --
10 | t he nunmber of mles between those two |ocations?
11 A This particular exhibit, |I used Google Maps.
12 | So, that's the estimate according to Googl e.
13 Q And what's that estimte?
14 A 20.7 mles.
15 Q And what's the estimated time to get there?
16 A Twenty-three m nute.
17 MS. TISE: | will offer State's Exhibit 78.
18 (State's Exhibit No. 78 Offered)
19 MR. CORNELI US: No objection.
20 THE COURT: State's Exhibit 79 is admtted
21 | wi t hout objection.
22 Pl ease proceed.
23 (State's Exhibit No. 78 Adm tted)
24 MS. TI SE: May | publish?
25 THE COURT: Yes.
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Q (By Ms. Tise) And is that basically the map
we're tal king about that docunmented that route?
A Yes, ma' am
Q And, finally, were you asked to go out to that
Fai rway | ocation and get some photographs documenti ng
some things that we didn't have from the original scene
phot os?
A Yes, ma' am
Q Okay. And did you drive by that |ocation and
confirmthe accuracy of these photos?
A Yes, ma'am
Q | ' m going to show you State's Exhibits 71
t hrough 74 and ask you if those are photos of the
Fai rway apartments now (i ndicating)?
A Wth the exception of 73, which is a shot taken
across the street fromthe address, yes, ma'am
Q Okay.
MS. TISE: At this time, |I'mgoing to offer
State's Exhibits 71 through 74.
(State's Exhibit No. 71 through 74 Of fered)
MR. CORNELI US: No obj ection.
THE COURT: State's Exhibits 71, 72, 73,
and 74 are adm tted without objection.
You may proceed.

(State's Exhibit No. 71 through 74
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1 Adm tted)
2 Q (By Ms. Tise) Looking at State's Exhibit 71, is
3 |that the front view | ooking at those apartments from
4 | Fairway (indicating)?
5 A Yes, ma'am it is.
6 Q And State's Exhibit 72, can we see where we
7 | woul d be | ooking back fromthe street towards the
8 | apartment that at one time Diana and Arturo lived in?
9 A Yes, ma'am
10 Q And can you point out where Apartment No. 3 is
11 | on your screen there to the left?
12 A It's the second apartment at the -- the first
13 | floor fromthe corner (indicating).
14 Q And right across the street from that apart ment
15 | compl ex, there was now and there still is what?
16 A Barnett Stadium
17 Q And if you | ook down Fairway, would this be
18 | your view (indicating)?
19 A Yes, ma'am
20 Q Okay. And it's going to be really hard to see,
21 | but right down there you can see the street sign where a
22 | little street intersects with Fairway down there
23 | (indicating)? And it would be kind of behind Diana and
24 | Arturo's apartnment.
25 A Yes, ma'am
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1 Q Okay. And can you circle for the jury where
2 |that street sign is?
3 A Just above my mark -- apparently there's
4 | something -- well, you see it (indicating).
5 Q Okay.
6 A It's between those |ines.
7 MS. TISE: Can | have just a noment, Judge?
8 THE COURT: Yes.
9 (Pause)
10 MS. TI SE: "1l pass the witness.
11 MR. CORNELI US: Could I have just a second,
12 | Judge?
13 THE COURT: Yes.
14 (Pause)
15 MR. CORNELI US: May | proceed, Judge?
16 THE COURT: Yes, you may.
17 CROSS- EXAM NATI ON
18 | BY MR. CORNELI US:
19 Q M. Webb, |I'm Skip Cornelius. W've net
20 | before, but we've not really tal ked about this case,
21 | right?
22 A Yes, sir.
23 Q |*ve just got a couple of questions for you.
24 Do you know Baytown? Have you been to
25 | Bayt own?
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1 A | have been to Baytown.
2 Q | f you were anybody in the southern part,
3 | guess, of Harris County or Houston and was asking for

4 | directions to Baytown, would you tell them 225 to 1467

5 A Yes, sir.

6 Q That's the way he may have gone?

7 A General ly, yes.

8 MR. CORNELIUS: All right. Pass the

9| witness?

10 THE COURT: Anything further?

11 MS. TI SE: No, Your Honor.

12 THE COURT: May this witness be excused?
13 MS. TI SE: Yes.

14 MR. CORNELI US: Yes.

15 THE COURT: You nmmy step down, sir.

16 THE W TNESS: Thank you, ma' am

17 THE COURT: Pl ease call your next.

18 MS. TISE: The State calls Matt Quartaro.
19 (W tness sworn)

20 THE COURT: Sir, keep your voice up and

21 | speak right into that m crophone.

22 THE W TNESS: Certainly.
23 THE COURT: You may proceed, Ms. Tise.
24 MATT QUARTARO,

25 | having been first duly sworn, testified as foll ows:
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DI RECT EXAM NATI ON

BY MS. TI SE:

Q Woul d you introduce yourself please, sir?

A Yes. My name is Matt Quartaro.

Q And can you tell the jury what you do for a
living?

A Yes. |*'m a supervisor of forensics at Orchid

Cellmark in Dallas, Texas.

Q Okay. And Orchid Cellmark, is that an
i ndependent | ab?

A Yes. We're an independent |ab who perforns DNA
testings on specinmens fromcrimnal cases around the
country.

Q And as an independent |ab, you are not
connected with or controlled by any police agency,
correct?

A That's correct.

Q Okay. Can you tell the jury what your
background and training is that qualifies you to do what
you do?

A Sur e. | have a bachelor's degree in nolecul ar
bi ol ogy from Texas A&M University and a master's degree
in nol ecul ar biology fromthe University of Texas at
Dallas. And | have approximtely twelve years

experience perform ng forensic DNA testing. We have a
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1| vigorous training program at our | aboratory that hel ped

2| me to become qualified to become a DNA anal yst. And

3 |then we have to perform continuing education every year

4 |to maintain that status.
5 Q And have you testified as an expert in court

6 | before?

7 A Yes, | have.

8 Q And has that been on few or many occasi ons?
9 A Approxi mately 60 tines.

10 Q Okay. And have you testified and been

11 | recogni zed as an expert in the courts here in Harris

12 | County, Texas?

13 A | have.

14 Q Okay. Tell the jury what DNA is.

15 A Sure. DNA is a chem cal that's found in every
16 | cell in your body, except for red blood cells. The |ong

17 | name for it is deoxyribonucleic acid. And it's

18 | basically the blueprints, the genetic information that

19 | makes you who you are. The majority of DNA is the same

20 | from person to person, but what we concentrate on in
21 | doing forensic DNA testing is those small differences
22 | that make each person uni que.

23 Q And the testing that you do, howis it used

24 | a forensic setting?

n

25 A Basically, we obtain a specimen fromthe crime
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1| scene sanpl es. So, it may be a blood or semen or
2 | anot her biological fluid. And we'll try to see if we
3 | can obtain a DNA profile fromthat sanple. W' Il then
4 | conpare it to a DNA profile that we'll get from

5| potential parties that were associated with a crinme

6 | scene, whether it be a victimor a potential suspect,

7| and see if those two profiles, you know, match or if we
8 | can exclude sonme of those people from being a

9| contributor.

10 Q Okay. And were you asked to do just that in

11 | the case involving Obel Cruz-Garcia that we're here on

12 | t oday?
13 A Yes.
14 Q When did Orchid Cellmrk first become involved

15 |in assisting with the case agai nst Obel Cruz-Garcia?

16 A It was -- may | refer to nmy notes?

17 Q Yes.

18 A Thank you.

19 We first received evidence in this case on

20 | Oct ober 3rd of 2007.

21 Q Okay. And who did you receive that evidence
22 | fronf?
23 A | believe Sergeant Eric Mehl from the Houston

24 | Police Departnment sent this evidence to us for testing.

25 Q And can you tell the jury what evidence you
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1| received in 20077

2 A Yes, ma'am We received a cigar, a sexual

3 | assault kit, and reference sanples from Diana Garcia and
4 | Arturo Rodriguez.

5 Q At that point in time, had you received any

6 | sanpl e from anyone named Obel Cruz-Garcia?

7 A No.

8 Q Okay.

9 MS. TI SE: May | approach?

10 THE COURT: Yes.

11 Q (By Ms. Tise) I"'mgoing to show you sone itens

12 | and ask you to identify them First, State's Exhibit 32
13 | (i ndicating).
14 A Yes. This is the cigar that we received in

15| this case.

16 Q Okay. In 2007?
17 A Correct.
18 Q And |I'm showi ng you State's Exhibit 33

19 | (i ndicating).

20 A Yes. This is the sexual assault kit that we
21 [ received in this case.

22 Q And |'m showi ng you State's Exhibit 95

23 | (indicating).

24 A Yes. This is a cutting froma pair of panties

25 [ that we tested.
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1 Q Okay. And what were you asked to do with those
2 |items when you first received themin 2007?
3 A We were asked to first see if we could identify

4 | any senmen that was present on the sexual assault kit o
5|the panties. And if we could, to see if we could
6 | devel op a DNA profile that may be suitable for

7 | compari son.

r

8 Q Okay. And did you do that?
9 A Yes.
10 Q Okay. And were you al so asked to do sonething

11 |with the cigar?

12 A Yes. We were also asked to see if we could

13 | obtain a DNA profile from someone who woul d have snoked

14 | the cigar as well.

15 Q Okay. And did you also have instructions to do

16 | something with the panties?

17 A Wth the panties, yes. As | said, to | ook for
18 | any potential semen there and see if we could generate a
19 | DNA profile from that as well.

20 Q Okay. Now, let's start with -- well, where do
21 | you want to start; the cigar, the panties, or the rape
22 | kit?

23 A For me -- the cigar is Sample No. 1, so that's

24 | t he easi est for nme.

25 Q Can you tell the jury when dealing with a cigar
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1l |specifically, that's an item that you are not | ooking
2 | necessarily for DNA in the form of senmen, obviously,
3| correct?
4 A That's correct. Basically, what we're | ooking

5|for on a cigar is the DNA fromthe person who woul d put

6 |the cigar in their nouth as they're smoking it or

7| chewing on it. It may even be fromtheir fingers as

8 |they're holding it while they're smoke it. So, really,

9|it's DNA close to the nmouth and the end of that cigar

10 [ that we're trying to identify.

11 Q And those cells are a different type of cells,

12 | are they not --

13 A That's correct.

14 Q -- than semen, correct?

15 A Yes. You would expect to find what's called
16 | epithelial or skin cells on that type of item |t

17 | woul dn't be spermcells that you would find in the

18 | sexual assault portion of it, yes.

19 Q And your science allows you to actually

20 | differentiate between those two kinds of cells in your

21 | anal ysis, correct?

22 A Yes. And we're |ooking for -- we can visually

23 |l ook at cells and determne if there are spermcells

24 | present. And if there are spermcells present, then we

25 | do slightly different testing than if we're just | ooKki

ng
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1| for epithelial cells.

2 Q Okay. So, let's talk about the cigar. You

3| were asked to see if you could develop a profile. And
4 |that was the limt of what you were asked to do at that

5| point, correct?

6 A That's correct.
7 Q And were you able to do that?
8 A Yes. We were able to obtain a conplete DNA

9 | profile froman unknown male fromthe cigar.

10 Q Okay. And the only sanmples that you had at
11 | that point to conmpare, were you asked to conpare those
12 | sanmpl es at that point?

13 A Yes. We had reference samples from Di ana

14 | Garcia and from Arturo Rodriguez. So, we did conpare
15 {the DNA profile that we obtained fromthe cigar to those
16 | two reference sanpl es. Nei t her one of them matched.

17 | So, we said it originated from an unknown mal e.

18 Q And, of course, you documented and prepared a
19 | report that included that profile that you devel oped

20 | from the cigar?

21 A. That's correct.
22 Q What did you do next in 20077
23 A Well, sort of at the same tine we also tested

24 | the vagi nal swabs, the vagi nal swabs from the sexua

25 | assault kit. We screened those for the presence of
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1| semen. And sperm were identified on the vagi nal swabs.
2 Q And | will ask you to take a | ook inside that
3 | sexual assault kit because | believe the vagi nal swabs

4 |in there are individually marked.

5 A Yes. This is the vaginal swabs envel ope.

6 Q Okay.

7 A | nside there --

8 Q And it's marked as?

9 A State's Exhibit 33-B.

10 Q Okay. And do you recognize that as the vagina

11 | swabs that you were asked to test?

12 A Yes. They're | abel ed vagi nal swabs and smear
13 | on the envelope. And this is our purple evidence tape
14 | in here, as well as our sanmple stickers as well. I nsi de
15 | there are two boxes, which would contain the vagi nal

16 | swabs as well as some snears that were -- we didn't --
17 | these came with the kit.

18 Q Okay. And when you analyzed the vagi nal swabs,
19 | what result did you get?

20 A Like I said, we identified semen. And when you
21 | identify semen on an item of evidence, you can perform
22 | what's called the differential extraction. And as we

23 | were speaking about earlier, if there are epithelial

24 | cells that you would expect to find fromthe female

25 | victimor from --
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1 Q Okay. Let's take this slowly. You've got
2 | vagi nal swabs?
3 A Correct.
4 Q You are going to expect the female that you got

5| those vagi nal swabs skin cells to be present, correct?

6 A Correct.
7 Q Okay. Go on
8 A Sure. And so, the skin cells are basically --

9 |or then we also found semen here. So, the spermcells

10 | are a much hardier type of cell. They came froma mal e,

11 | obvi ously. So, we can separate those cells out during

12 | our testing so that we have two separate fractions.

13 | One of them which contains the epithelial cells or ski
14 | cell s and one that would contain the spermcells. So,
15 | we have an epithelial fraction and a sperm fraction.

16 The epithelial fraction was consistent wi

17 | Di ana Garcia. And the spermcell fraction was a
18 | m xture, meaning there was nmore than one i ndividual

19 | present who contributed the DNA to the sanple.

20 Q Did you take the known sanple that you were
21 | given of Arturo Rodriguez and conpare it to that m xtu
22 | of senmen cells that you found in Diana's vagi nal swabs
23 A Yes, we did.

24 Q And what did you find?

25 A That he could not be excluded as a possible

n

th

re

?
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1| contributor to this vagi nal swab.
2 Q Okay. Did you also find that there was sone
3 | mal e DNA there that was not consistent with Arturo
4 | Rodriguez?
5 A Yes.
6 Q Okay. And did you learn anything about that
7| profile in particular?
8 A That it was consistent with the -- basically,
9 | what we said is that Arturo Rodriguez and the unknown
10 | mal e donor from the cigar could not be excluded as
11 | potential contributors to this sanple.
12 Q Okay. So, in summary, you got Diana's DNA on

13 | epithelial cells from her vagi na?

14 A Correct.

15 Q You al so have Arturo Rodriguez's sperm the
16 | sample is consistent with Arturo Rodriguez's DNA?

17 A Yeah. He could not be excluded as the

18 | contri butor.

19 Q But you al so know that there is another

20 | i ndi vi dual based on the DNA that you found?

21 A Correct.
22 Q Okay. And that other individual is a male
23 | because we're still talking about sperm fractions,

24 | correct?

25 A. Correct.




Case 4:17-cv-03621 Document 23-7 Filed on 09/24/19 in TXSD Page 116 of 195

113
1 Q And that mal e cannot be excluded as being the
2 | same male as the person that you found on the cigar?
3 A Correct. That profile fromthe cigar could
4 | al so not be excluded as a contributor to that vagi nal
5| swab.
6 Q Al'l right. What did you do next?
7 A We also tested a cutting froma pair of
8 | panties --
9 Q Okay.
10 A -- as well.
11 And, again, the first thing that we did was

12 | screen it and | ook for the presence of semen, which we
13 |(did find. And, again, we performed the same

14 | differential extraction, which separated out the skin or
15 | epithelial cells fromthe spermcells. The epithelial
16 | fraction fromthe sanple matched the DNA profile from
17 | Di ana Garcia. So, again, it was her panties and her DNA
18 | profile was obtained in the epithelial fraction.

19 The sperm cell fraction, again, was a

20 | m xture, meaning there was nore than one person's DNA
21 | present. There was a major profile. And what a major
22 | profile is, is the person who contributed the nmost DNA
23 |to this sample. So, you can tell relatively who

24 | contri buted the nost DNA to the sanple. So, that is a

25 | maj or profile, which was consistent with the DNA profile
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1| that we obtained fromthe cigar. And then Diana Garcia
2 | and Arturo Rodriguez could not be excluded as the m nor
3| contributors to this sanple.

4 Q Okay. So, when you tested the panties or the
5|crotch of the panties, you had, again, a m xture of DNA?
6 A Correct.

7 Q And the epithelial cells on the crotch of the

8 | panties were Diana Garcia's?

9 A Correct.

10 Q And the sperm was separated out?

11 A Correct.

12 Q And Arturo Rodriguez contributed to that

13 | m xture?

14 A Correct. He could not be excluded, yes.

15 Q But the major profile, the person who

16 | contri buted the most DNA to that sanple, was an unknown
17 | i ndi vi dual whose DNA was also on that cigar?

18 A Correct.

19 Q And was also on the swabs fromthe vagi na or

20 | coul d not be excluded from those swabs?

21 A That's correct.

22 Q Okay. Did you document those results?
23 A Yes.

24 Q Okay. And did you send those results to

25 | Sergeant Mehl ?
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1 A Yes, | did.
2 Q At some point later, did you hear from Sergeant
3 | Mehl again?
4 A Yes. We received some nore evidence Decenber
5| 7th of 2007.
6 Q Okay. And what evidence did you receive from
7 | Sergeant Mehl in December?
8 A We received samples from four different
9 | potential suspects.
10 Q Okay. And tell the jury who those people are.
11 A The first sample was from Candi do Lebron.
12 Q Okay.
13 A The second sanple was from Bi envi endo Mel o.
14 Q  Uh- huh.
15 A The third sanple was from Leonardo German or

16 | German. And the | ast sample was from Carmel o Martinez.

17 Q Okay. Let's talk about the |ast one first.
18 A Sure.
19 Q Did you have enough DNA on the sanple you

20 | received from Carnmel o Martinez at that time to make a

21 | conparison to the results that you had gotten on the

22 | cigar and the items fromthe rape kit?

23 A No, we didn't. You know, basically when you

24 | receive a reference sanple, you expect to get a conplete

25 | DNA profile that you can conpare to any of the evidence
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1| sanples that we tested. For Carnmelo Martinez, we
2 | obtained a very partial profile fromhis reference
3 | samples. So, weren't able to make any conparisons to

4 | those evidence sanples that we had al ready tested.

5 Q At that tinme?
6 A Correct.
7 Q Okay. Let's talk about the other three

8 | individuals that you received reference sanples on

9 A Sur e. The ot her three individuals were

10 | excl uded as possible contributors to any of the sanples

11 | test ed.
12 Q Okay. So, they weren't on the cigar, they
13 | weren't on any of the itenms fromthe rape kit that you

14 | tested?

15 A That's correct.

16 Q Did you prepare a report about that?

17 A Yes.

18 Q And did you send that off to Sergeant Mehl ?
19 A Yes.

20 Q At some point later on -- and let's just skip

21 | ahead a little bit to deal with Carmelo all at once.
22 A Sure.

23 Q -- did you receive a nore full sanmple from
24 | Carmel o Martinez?

25 A Yes, we did. On June 2nd of 2001, we had
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1| obtained a new profile from Carmelo Martinez. And at
2 |this point, we were able to generate a conpl ete DNA

3| profile and he was excluded as a potential contributor
4 | to all of the samples that were tested as well.

5 Q Okay. Now, let's go back into our time order

6 | When did you -- that's right. When did you get the

7| sample from-- the sample of Carmelo Martinez?
8 A It was June 2nd, 2011.
9 Q Okay. Now let's go back to after you notified

10 | Sergeant Mehl of the results of the testing from Candi do
11 | Lebron and Bi enviendo Mel o and Leonardo Ger man that was
12 | sent to you in December of 2007. Did Sergeant Mehl cone

13 | calling again?

14 A Yes.
15 Q About when was that?
16 A May 28th, 2008, we received a reference sanple

17 | from Obel Cruz-Garci a.

18 Q Okay.
19 MS. TI SE: May | approach?
20 Q (By Ms. Tise) I"'mgoing to show you two itens

21 | that are already in evidence, State's Exhibits 65 and 66
22 | (indicating).

23 A Okay. This is the reference sanple that we

24 | obtained from Obel Cruz-Garcia. W actually received

25 | both of these envel opes. W actually tested the sample
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l|fromthis envelope. This is our purple evidence tape
2 | here, along with our evidence sticker as well.
3 Q Okay. And did you test what's in State's

4 | Exhibit 66, the second reference sanmple?

5 A No, ma'am No, we did not.
6 Q And why is that?
7 A Well, we received, basically, two different

8 | swabs and that's more than enough DNA to perform our DNA

9 |testing. So, we just tested one of the swabs that was
10 | sent to us.

11 Q And is that comon practice, to use what you
12 | have and reserve a sanple in case further testing is
13 | ever requested by either the State or the defense?

14 A Absol utely. We never want to consume evidenc

e

15 | when we have the opportunity. That way, if there is any

16 | retesting that needs to be done, we can do that.
17 Q So, you tested the buccal swab in State's
18 | Exhi bit 65, correct?

19 A. Correct.

20 Q And were you able to obtain a DNA profile from

21 | State's Exhibit 657?

22 A Yes, we did.

23 Q And does your envel ope here indicate who sent
24 | you that swab? Where did it conme front

25 A As far as the remarks on it?
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1 Q What i ndividual sent you that?
2 A Griselle Guzman from the FBI.
3 Q Okay. And does it indicate whose swab that is?
4 A Yes. Obel Julian Cruz-Garci a.
5 Q Okay. And when you tested this buccal swab in
6 | State's Exhibit 65, what result did you get?
7 A We obtai ned, obviously, his profile. And we
8 | compared that to the samples that we had already tested.
9 Q Okay. And what result did you get fromthat
10 | compari son?
11 A Sure. We'Ill just go through the sanples again
12 | as we have before.
13 Q Okay.
14 A So, the DNA profile that we obtained fromthe
15 | cigar, it matched the DNA profile that we obtained --
16 | that we had from Obel Cruz-Garci a.
17 Q It was an absolute match?
18 A Yes.
19 Q Okay. And the DNA profile that you obtained
20 | from the sexual assault kit vagi nal swabs?
21 A Yes. He coul d not be excluded as a possible
22 | donor to the sperm fraction of the vagi nal swabs.
23 Q Okay. And the DNA that you obtained fromthe
24 | cutting of the panties?
25 A Yes. We tal ked about there was a major profile
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1| or major contributor. And the major profile we obtained
2| fromthe cutting of the red panties matched t he DNA
3| profile from Obel Cruz-Garci a.

4 Q So, he was the major contributor?

5 A That's correct.

6 Q There is more of his DNA there than Di ana's

7 | husband' s?

8 A That's correct.

9 Q There is nore of his DNA there on the panties
10 | t han Di ana's?

11 A In the sperm fraction, yes. | can't really say
12 | as a whol e.

13 Q Al'l right. And so, you were able to determ ne

14 | that the DNA, the spermin her panties, belonged to Obel

15| Cruz- Garci a?

16 A The major profile fromthe sperm yes.
17 Q Okay.
18 MS. TISE: Your Honor, at this time, |I'm

19 | going to offer State's Exhibit 95, the cutting fromthe

20 | panties, the crotch of the panties. ' m going to offer

21 | State's Exhibit 33 and the individual swabs inside.

22 THE COURT: s that 33-B?

23 MS. TISE: 33-B. |*'m going to go ahead and

24 | call it 33 and its contents, which are 33-A through D,

25 | the contents of the rape kit.
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1 (State's Exhibit No. 33, 33-A, 33-B, 33-C,
2 33-D, and 95 Of f ered)
3 MR. CORNELI US: Is that it? | need to put
4 | something on the record to effect my notion.
5 THE COURT: We'Ill take the jury out.
6 THE BAI LI FF: Al rise.
7 (Open court, defendant present, no jury)
8 THE COURT: You may proceed, M. Cornelius.
9 MR. CORNELI US: Judge, | know you've
10 | al ready ruled on this. | don't want to beat a dead
11 | horse, but | think so the record is clear and it doesn't

12 |l ook like |I waived my notion that | tried pretty hard to
13 | preserve and denmonstrate for the record. All of the

14 | argunments that |1've made before in witing and orally, |
15 | re-urge. W're in the position |I'd thought we'd be in
16 | when this time came. So, ny specific objection really
17 | is kind of a reiteration.

18 But what we don't have in the chain of

19 | custody and in this case, starting with the cigar |

20 | guess, is the -- at |east before the jury, the storage,
21 | HPD Crime Lab's work in preserving or not preserving the
22 | cigar, what was done with it. W have Mehl obtaining it
23 | from a |l ocation, but nothing as to really how it got

24 | there and what was done with it.

25 Wth respect to the panties, we have the
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1| nurse that provided the HPD Crime Lab with the panties
2| fromwhich they made a cutting and from | guess, this
3|cutting -- let me ask one question of the witness so |
4 | don't m sstate sonmething.

5 THE COURT: Okay. You can ask one

6 | question, but you're kind of m xing argument with

7| testinmny here, so...

8 MR. CORNELIUS: | don't want to make a

9 | m st ake.

10 Did y'"all make your own cutting fromthe

11 | panties or you used the cutting that HPD provided you?

12 THE W TNESS: We tal ked about this in the

13 | hearing. The HPD had cut out the entire crotch of the

14 | panties. W took a cutting fromthat crotch cutting.

15 MR. CORNELIUS: All right. But the overall

16 | cutting is what you got from HPD?
17 THE W TNESS: We received -- well, the

18 | entire crotch was cut. So, yes, we received the cutti

ng

19 | of the crotch and then we took our own cutting fromthat

20 | crot ch.

21 THE COURT: Which was all contained w thin
22 | the sexual assault kit; is that correct?

23 THE W TNESS: It was packaged separate.
24 | It was packaged as a cutting, but initially, | believe,

25 it all was.
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THE COURT: Okay.

MR. CORNELI US: So, we don't have the
person or the procedures or the quality control or any
testinony as to how those panties were preserved and cut
and kept. And that's the part that we wanted to go
into. And | understand you're not going to |let us, so
we're not going to. But | think that maybe | haven't
said in my motion that we have a breach in the chain of
custody. We have conpletely junped a whole step in
what's being offered here because we don't have any
i nput fromthe HPD Crime Lab. And that's what we're
trying to get into and that's the basis of why we're
objecting to the adm ssibility of this stuff.

| don't think that's too different from
what | said before, but I won't have to say it anynore.

THE COURT: Right, it's not. And so, |I'm
going to rule on your objection right now, which I'm
going to allow in State's Exhibit No. 95, which is the
cutting fromthe panties. And it's nmy understanding --
al t hough, it seems |like you are saying something
different now -- that the cutting fromthe panties was
delivered to you by Sergeant Eric Mehl when he delivered
t he sexual assault kit that he picked up fromthe HPD
Crime Lab. |s that correct? Am | remenbering correct?

MS. TI SE: Yes.
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THE COURT: So, that was delivered to the
| aboratory by Sergeant Eric Mehl. Correct?

THE W TNESS: That's correct.

THE COURT: So, I'Ill allow that in over
obj ecti on.

And |I'm going to allow State's Exhibits 33
and 33-A, B, C, and D, which was the panties fromthe
sexual assault kit, the vagi nal swabs and smears from
t he sexual assault kit, the saliva sanple of Diana

Garcia in the sexual assault kit, and the blood sanple

of Diana Garcia fromthe sexual assault kit. Ckay? And
that's all in over objection. And your objection is
not ed.

(State's Exhibit No. 33, 33-A, 33-B, 33-C,

33-D, and 95 Adm tted)

MR. CORNELI US: Thank you, Judge.

MS. TISE: Can we just say 33 and its
contents and then specifically |abeled items A, B, C,
and D? Because there are some other items in 33 --

THE COURT: \Which are not adm tted.

MS. TI SE: Okay. | will do that.

THE COURT: They're not marked, they're not
adm tted, or anything. So, |I'mnot going to let all
that in unless you want to go through and say what those

itens are. | have no idea what's written on them or
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1| anything else. We haven't reviewed them
2 MS. TISE: Okay.
3 THE COURT: So, | don't want to put those
4 1in
5 Specifically, in regards to your objection,
61 will |let you cross-exam ne this witness on any

7 | perceived contam nation or whether the itenms that he

8 | received and exam ne were degraded in any way or whet her
9 | he could determne if they had been contam nated in any
10 | way. | will allow that in cross-exam nation. | believe
11 | you' ve already gotten into, in your prior cross, that

12 | some of this evidence at one point did go to HPD Crime
13 | Lab. And you can ask himif he can tell if anything

14 | happened to it there. But | will not allow in the

15 | results of the Houston Crime Lab or any testing that was
16 | done by the HPD Crime Lab.

17 So, is that clear?

18 MR. CORNELIUS: | can ask if he can tell it

19 | came fromthe HPD Crime Lab?

20 THE COURT: | think we went there. |If

21 | you --

22 MR. CORNELIUS: |I'mafraid to use the

23 | words - -

24 THE COURT: Let's ask himright now so we

25 | don't go into a |ot of stuff that -- can you tell that
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1|it went to the HPD Crime Lab from your evaluation?

2 THE W TNESS: | can tell there was sone

3 |testing done and we received it fromthe Houston Police
4 | Department, from Sergeant Mehl. So, | couldn't tell you
5| who tested it or who touched it at the crinme | ab.

6 THE COURT: Then he can answer those

7 | questions right there. Okay?

8 MS. TISE: Well, he can tell that somebody

9|tested it is going to open the door to the test. I

10 | mean. . .
11 THE COURT: Not if they're inadm ssible.
12 MS. TI SE: I f he says somebody tested it, |

13 | t hought that was the whole thing that we weren't going
14 |to get into, was the testing.

15 THE COURT: We're not getting into the

16 | results of the testing. This goes only to any

17 | contam nation issues or any storage issues as to whether
18 | it was degraded or anything.

19 MS. TISE: And | understand that, but I

20 | think if he gets into the fact that it was tested, that
21 | opens up the whole thing that you ruled wasn't going to
22 | come in.

23 THE COURT: He can't open his own door

24 | Okay? |'m not going to allow himto go into that. | f

25 | he wants to ask that question in regards to
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1| contam nation and degradation of the evidence, he may.
2 | And he can argue whatever he wants to, which is a

3 | reasonabl e conclusion fromthe evidence if he wants to,
4 | but he's not going to be able to go into the testing.
5| He can, by asking that question, open his own door to

6 |the testing of the HPD | aboratory. Okay?

7 Al'l right. Let's bring in the jury.

8 (Open court, defendant and jury present)
9 THE COURT: Please be seated.

10 We're ready to proceed with the

11 | cross-exam nation of the witness, Matt Quartaro.

12 You may proceed, M. Cornelius.

13 MS. TI SE: | hadn't passed him but | wll,
14 | Judge.

15 THE COURT: Sorry.

16 MS. TISE: That's okay.

17 THE COURT: You may proceed, M. Cornelius.
18 MR. CORNELI US: Al'l right.

19 CROSS- EXAM NATI ON

20 | BY MR. CORNELI US:

21 Q M. Quartaro, we met briefly before this trial
22 | started, correct?

23 A That's correct.

24 Q But before that, we had never met or talked

25 | about this case, right?
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1 A No, sir.
2 Q Does Orchid Cell mark have quality contro
3 | procedures?
4 A Yes, sir, we have many quality control
5 | procedures.
6 Q And why woul d you have that?
7 A We're al ways concerned about the quality of our
8| results. It's very sensitive technol ogy, so we want to
9 | mmke sure we're getting the best and nost accurate
10 | results that we can to all of our clients.
11 Q Do | awyers sometime scream about contam nati on
12 {or -- | mean, that's a conmon claim right?
13 A Yes, sir, it is. And it's a concern that we
14 | t ake very seriously. Sometimes -- like in this case,

15|it's a very old case, there is a limted amount of

16 | evidence, and we want to make sure we get things right

17 | the first time.
18 Q And so, you have quality control to try to

19 | prevent there from being any contam nation, right?

20 A Both to prevent contam nation and to identify

21 |it if it does happen.
22 Q Because if evidence is contam nated, if it

23 | cont am nat ed, doesn't necessarily nmean it's done
24 | intentionally, right?

25 A No, sir.

i's
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Q | mean, contam nation can just be an accident?

A It could, yes.

Q And it's kind of hard to see because you
actually can't see contam nation?

A | wouldn't say that. You can tell fromthe
testing results or fromthe condition of the evidence.
There are many different ways that things can be
contam nated. So, |'m not sure exactly what you're
speaking to, but...

Q Well, some of them you can't see, though, can

you, with the naked eye at | east?

A Well, | mean, you wouldn't be able to -- |
mean, basically what you are |ooking for is
contam nation in the results thensel ves, which you
really can't see with a naked eye. W' re tal king about
DNA, it's very small anounts. But, | mean, that's why
we have quality control steps, like | said, to identify
them  We have conputer software prograns that search
all of the DNA profiles that we obtain from each case to
the DNA profiles that have been tested in our lab in the
past two nonths to all of our enployees to make sure
there isn't any contam nation from sanple to sample in
our | aboratory. W have checks, when sanples are noved
from one tube to another, to make sure we're noving them

fromthe correctly | abeled tubes. W wear gl oves and
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1| masks and | ab coats and hair nets to prevent ourselves
2| fromcontam nating the evidence. W bleach all of our
3|linstruments in between each use. W only have one

4 | sanpl e open at a time. So, there is a long |list of

5| quality control steps that we have in the |aboratory to

6 | prevent contam nati on.

7 Q Now, can Orchid Cellmark control how some ot her

8|lab attempts to control or have quality control?

9 A No, sir.

10 Q Okay. The evidence that you received in this
11 | case came from where?

12 A It came fromthe Houston Police Departnent.
13 Q Okay. And can you tell if it came from --

14 | specifically where in the Houston Police Departnment?
15 A Sergeant Eric Mehl sent the evidence to ne.
16 Q And can you tell from your study where he got
17 | the evidence?

18 A No, sir, | don't know.

19 Q Okay. But can you tell that this evidence was

20 | handl ed by the HPD Crime Lab?

21 A | can tell it was somewhere before it was sent
22 |to me, but | don't know who before.

23 Q Al'l right. When you said that you received a
24 | sanple from Obel Cruz-Garcia -- you really don't know

25 | Obel Cruz-Garcia, do you?
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1 A No, | do not.
2 Q And you really received a sanmple that was
3|l abelled Obel Cruz-Garcia, correct?
4 A That's correct, yes.
5 Q Because you didn't get the sanple from Obel
6 | Cruz-Garcia, did you?
7 A No, | didn't. It was in this envelope, like
8 | said, right here. It was just |abeled with his name on
9|it.
10 Q Al'l right. So, somebody el se provided you with
11 | something that is | abeled Obel Cruz-Garcia, right?
12 A That's correct, yes.
13 Q And you don't exactly know where that came
14 | front?
15 A Just fromthe | abeling on the evidence itself,
16 | yes.
17 Q Okay. Or what measures were kept to keep it;
18 | you don't know that, do you?
19 A | don't know. We received this evidence in a
20 | seal ed condition with this |abel on it.
21 Q Al'l right. And that applies to all of the
22 | stuff that you've | ooked at today, right? You received
23 |it all fromthe same person?
24 A | believe so, yes.
25 Q Okay. DNA -- can you actually see DNA?
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A Wth the naked eye, no, sir.

Q The epithelial cells that we're tal king about,
whi ch are the skin cells, can you actually see those
with the naked eye?

A You can see themwith a m croscope, but not
with the naked eye.

Q What about the sperm fractions?

A Sperm cells, again, they're mcroscopic. You
couldn't see themwith the naked eye.

Q Did you exam ne any of the sperm fractions in
this case yourself?

A Yes, | did.

Q Under a m croscope?

A Yes, | did.

Q And when you | ook at the spermatozoa -- did you
see spermatozoa?

A Yes, sir.

Q Heads and tails?

A | saw heads. The tails are the first thing to

degrade, so it's not really comon to see the tails.

Q So, no intact spermatozoa?

A The sperm heads were in tact. The spermis
basically a cell and there is tail on the end of it, a
propelled cell. And, again, it's not conmon to see

tails on the sperm especially in a case that's worked,
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you know, many years after

Q It's not common t
A It's not conmmon t
Q Okay. So,

heads and tail s?

t he sanpl e was coll ect ed.

0 see them or not to see thent?

0 see them

did you find any spermatozoa with

A | don't have it in my notes. | found many
heads, but | don't recall seeing any tails. | made no
notes of seeing tails.

Q And this would have been -- when you first
| ooked at it under the m croscope, what year was that?

A I n 2007.

Q 2007.

So, if that spermatozoa was first
di scovered in 1992, we're tal king about 15 years?

A That's correct.

Q So, the spermatozoa can |ast 15 years?

A They can. They can last a long time, yes.

Q I n your part of this case, your work on this
case, other than what's | abeled on various things, can
you tell from |l ooking at them where -- we'll start with

the spermatozoa -- it was

by | ooking at them where t

actually found? Can you tell

hey were found?

A No, sir. | nmean, the swabs were all |abeled
comng fromdifferent |ocations, but |ooking at an
actual spermcell it testify, no, there is no way to
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1|{tell where that came from

2 Q So, you've got to rely on the | abeling that

3 | somebody gives you, correct?

4 A Correct.

5 Q | mean, | guess it doesn't matter for your

6 |testing, it doesn't matter to you where it was found,
7|you're trying to see if it's semen, right, to see if
8|there is spermcells there?

9 A That's correct.

10 Q So, I"'mnot trying to make you the detective,
11 | I nspector Clouseau on this or whatever; but my point is,
12 | you don't know how it was placed, where it was pl aced,
13 | when it was placed, where it was placed, how it was

14 | col |l ected, and how it was stored before you got it, do
15 | you?

16 A No. My job was to basically figure out is

17 | there DNA there, can | get a DNA profile fromit, and
18 | whose DNA profile it is.

19 Q And so, in the case of spermatozoa, you can't
20 | tell from anything that you | ook at or study whet her
21 [ this was the result of consensual sex or a sexual

22 | assault, can you?

23 A No, sir, | can't.

24 Q Now, the epithelial cells, the skin cells,

25 | pretty much the same thing, you can't tell how they got
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1| there or under what circunstances they got there, how
2| long they had been there, can you?

3 A No, sir.

4 Q And, again, with epithelial cells, if that

5| evidence was collected in 1992 and you didn't exam ne it

6 (till 2007, it had been there for 15 years?

7 A Apparently, yes.

8 MR. CORNELI US: Could I have just a second,
9 | Judge?

10 THE COURT: Yes.

11 (Pause)

12 Q (By M. Cornelius) | want to get back to the

13 | cuttings fromthe panties for a nmoment. There was a

14 | cutting fromthe crotch of the panties, correct?

15 A Yes.

16 Q You don't know who did that cutting?

17 A No, | don't.

18 Q But it's fromthat cutting that you made your

19 | own cutting?

20 A Yes, that's correct. W received -- basically,
21 | the crotch of the pair of underwear was cut out fromthe
22 | original pair of panties and we took a cutting fromthe
23 | crotch area for our testing.

24 Q Now, was that cutting that was done by sonebody

25 | el se packaged in its own package?
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1 A Yes, it was.
2 Q For exanple, you didn't take the panties
3 |thenmselves that were left and try to nmake your own
4 | cutting fromthat, you took a cutting out of whoever
5| else had already taken a cutting fromthe panties. Does
6 | that make sense?
7 A Yes. And it was a large sanple. Again, if it

8 | woul d have been a very small sanple, we would have gone
9 | back to the panties; but it was the crotch of the

10 | underwear, which we'd expect to find semen there, if

11 | there is senmen there. So, we took a cutting, we did our
12 | own testing, |ooked for semen, and then performed the

13 | DNA test on that.

14 MR. CORNELI US: Okay. | pass the witness.
15 THE COURT: Anything further, M. Tise?
16 MS. TISE: Yes, Your Honor.

17 REDI RECT EXAM NATI ON

18 | BY MS. TI SE:

19 Q When you received the evidence in this case,
20 | you told us some -- scratch that.
21 When you received the evidence in this

22 | case, did you see anything that indicated any kind of
23 | contam nation or m shandling that you could see?
24 A There was no notations made of any sort of

25 | potential tanpering with any of this evidence.
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1 Q Everything seemed to be in good condition?
2 A Yes.
3 Q And packaged the way you would ordinarily
4 | expect it to be?
5 A Al'l evidence is packaged a little bit
6 |different, but, yes, there was nothing that stood out
7 | about this evidence.
8 Q Separate itenms were packaged in their own
9 | plastic bags to keep them from being -- touching other
10 |itens?
11 A Correct. MVhether it be plastic or envel opes,
12 | yes.
13 Q And the items in the rape kit were in a bag and
14 | in that box, correct?
15 A That's correct.
16 Q The panties were in the little bag that we see
17 | here, correct (indicating)?
18 A Yes. The cutting fromthe panties, yes.
19 Q Cutting fromthe panties seal ed up
20 And you didn't get a cutting fromthe
21 | crotch, you got the whole crotch of the panties,
22 | correct, it had been cut out.
23 A We got that cutting, yes, which was a | arge
24 | cutting fromthe crotch
25 Q And you cut out your own cutting fromit --
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Correct.
Q -- to test it?
Not hi ng unusual about that, right?
A No.
Q And the cigar canme to you in its own package,
correct?
A That's correct.
Q Al'l sealed up, right?
A Yes.
Q I f you were just a bad person and you wanted to

contam nate some DNA froma crime scene, would you be
able to contam nate evidence to create a DNA sanple with
someone's DNA that you did not have?

A | would not be able to, no.

Q Al'l right. So, hypothetically, let's say
someone was m shandling evi dence. Okay? But they
didn't have Obel Cruz-Garcia' s DNA. s there any way
t hey could put Obel Cruz-Garcia's DNA on evidence that
didn't already have it?

A No. You would have to have a sanple of his DNA
to contam nate the evidence with.

Q Okay. Because it's there, right?

A Those profiles match, yes.

Q And if you don't have his DNA, you can't put it

on there if you are an evil person and have bad
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l|intentions, right?
2 A Correct.
3 Q And let's just tal k about cross-contam nation
4 | Let's say you have one item of evidence that has his DNA
5|lonit, like the cigar, and another item of evidence |ike
6 | the panties. If you were just an evil person and you
7 | wanted to just deliberately mess things up and
8 | contam nate those panties with the cigar, what about the
9 | evidence tells you that that didn't happen?
10 A Well, basically there is -- we obtain a DNA
11 | profile fromthe cigar, which would be epithelial cells.
12 | From the panties and fromthe vagi nal swabs, we obtained
13 | his DNA profile -- or a profile that matches DNA profile
14 | from spermcells. So, you' d have to have a semen sanpl e
15 |in order to contam nate those sanples with spermcells.
16 Q So, it's not only the fact that they didn't
17 | have his DNA -- they would have had to have his senen,
18 | correct, to contam nate the items fromthe rape kit and
19 | t he panties?
20 A Correct.
21 Q Okay. Because that's senmen we're talking
22 | about, right?
23 A That's correct.
24 Q So, you woul dn't be able to take the cigar with

25 | epithelial cells on it and turn that into the
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defendant's semen to put it in the rape kit and the
panti es?

A No. And if there was -- if the cigar -- if
there was epithelial cells that would have cane in
contact with the vagi nal swabs or the panties, you would
expect to find that in the epithelial fractions of those
sanpl es, but we found his DNA profile in the sperm
fractions.

Q Okay. Anything in this case that indicates any
ki nd of contam nation or m shandling to you?

A Not hi ng that | can see.

MS. TI SE: Il will pass the witness.

MR. CORNELI US: A couple nmore questions, if

RECROSS- EXAM NATI ON
BY MR. CORNELI US:

Q Al'l of these quality control procedures and
assurances, are they in place just to detect evil people
or m stakes?

A They're just to detect contam nation regardl ess

of how it happens.

Q | mean, contam nation happens, right?
A It does.
Q It doesn't necessarily mean that people are

evil that do it, does it?
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1 A. No, it doesn't.

2 Q Okay. In you | ooking at this evidence and

3 | being asked whether there is anything indicated, any

4 | kind of contam nation, did you receive from HPD any

5| notations of quality control procedures or assurances?

6 A. No, | did not.
7 MR. CORNELI US: Pass the witness.
8 REDI RECT EXAM NATI ON

9| BY MS. TISE:

10 Q Did you see any m staken contam nation as well

11 | as evil contam nati on?

12 A | didn't see anything that -- you know, there

13 | was nothing to me to indicate there was contam nati on.

14 MS. TI SE: Not hi ng further.
15 MR. CORNELI US: Not hing further.
16 THE COURT: Okay. Very good. May this

17 | wit ness be excused?

18 MS. TI SE: Yes, Your Honor.
19 MR. CORNELI US: Yes, Your Honor.
20 THE COURT: You may step down. Thank you,

21 | M. Quartaro.

22 Call your next, please.
23 MR. WOOD: The State calls Courtney Head.
24 THE BAI LI FF:  Your Honor, this witness has

25 | not been sworn in.
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1 THE COURT: Thank you.
2 Pl ease raise your right hand.
3 (W tness sworn)
4 THE COURT: Take the stand. Speak directly
5|/into the m crophone and you keep your voice up.
6 We' [l start in just a noment. One of the
7 | attorneys just stepped out.
8 THE W TNESS: Okay.
9 (Pause)
10 THE COURT: Are you ready to proceed?
11 MR. CORNELI US: Yes, Your Honor.
12 THE COURT: Ms. Tise, you may proceed.
13 MR. WOOD: Actually, Judge, it's ny
14 | wi t ness.
15 THE COURT: " m sorry. M. Wbod, you may
16 | proceed.
17 COURTNEY HEAD,

18 | havi ng been first duly sworn, testified as follows:
19 DI RECT EXAM NATI ON

20 | BY MR. WOOD:

21 Q Good afternoon, Ms. Head.
22 A Good afternoon.
23 Q Can you tell the | adies and gentl emen of the

24 | jury how you're enpl oyed?

25 A | ' m enpl oyed as a crim nalist specialist with
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1| the Houston Police Department Crime Laboratory.
2 Q How | ong have you been with the Houston Police
3 | Department Crime Lab?
4 A |*ve been at HPD for three-and-a-half years.
5 Q What is a crimnalist specialist?
6 A My role there is a first-Iline supervisor. So
7|1 supervise a small group of about eight individuals.
8|1"malso responsible for some of the training prograns
9|in the section. I'"malso a qualified DNA anal yst as
10 | wel | as a screener.
11 Q So, you supervise and you do actual work, DNA
12 | anal ysi s?
13 A Yes.
14 Q Tell me a little bit about your education
15 |l eading up to this point.
16 A | have a bachelor's degree in biology from
17 | OQuachita Baptist University. | also have a master's
18 | degree in forensic science with a concentration in
19 | forensic mol ecul ar biology fromthe George Washi ngton
20 | Uni versity.
21 Q And t hrough that education, have you had
22 |training in the area of DNA anal ysis?
23 A Yes, | have.
24 Q And when did you start working in that field?
25 A | started working in the field of forensics in
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1| 2001.
2 Q What did you do in between finishing up your
3 | education and comng to HPD three years ago?
4 A Actually, while |I was still in graduate school

5|1 got an internship at a lab in Virginia. And so, |

6 | started working there. And | got hired on full-time as

7| a DNA anal yst at that | aboratory. I worked there for

8 | about four years. And I noved back to Texas and wor ked

9|in Dallas for a while at the medical exam ner's office,

10 | al so as a DNA anal yst. | worked for Dallas Police

11 | Department for about a year before I noved to Houston as
12 | the director of the Crime Scene Unit.

13 Q Ms. Head, have you been called upon in the past

14 |to testify as an expert in the area of DNA anal ysis?

15 A Yes, | have.

16 Q And would you say that's few or many tinmes?
17 A | would say many tinmes.

18 Q Okay. Ms. Head, | want to take about two

19 | m nutes and teach the jury everything you know about

20 | DNA. Okay?

21 A Okay.

22 Q Just a quick rundown about general concepts of
23 | DNA. Tell the ladies and gentlemen of the jury

24 | generally what is DNA?

25 A DNA is really what makes the person that you
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1| are. You get half your DNA from your mom half your DNA
2| fromyour dad. DNA is kind of what makes us all | ook
3|simlar. Our legs are in the same spot, arnms in the

4 | same spot, but DNA is also what nmakes us | ook different

5| from each other and act different from each other.

6 | have to have different DNA, obviously, inside our body

7| to that makes that happen.

8 Q | s DNA unique to specific individual?

9 A DNA is unique to all individuals unless you
10 | have an identical twin, in which the identical twi ns

11 | woul d have the same identical DNA.

12 Q So, it varies from person to person excl udi ng

13 | identical twi ns?

14 A That's correct.

15 Q Does your DNA change over time?

16 A Not really, no. Only if you were to have a

17 | bl ood transfusion or something major |ike that.

18 Q In the area of forensics, are there particul ar
19 | sources of DNA that you usually -- that are comon?

20 A Yes.

21 Q And tell us about that.

22 A It's comon to receive evidence that may

23 | contain blood or semen or sonmething |ike contact DNA,

24 | addition to buccal swabs. These are normal pieces of

25 | evidence that woul d possibly contain DNA.

in
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1 Q And how does that -- how is that applicable in
2| a forensic setting regardi ng what you do?
3 A Usually, we try to exam ne evidence items and

4 | get a DNA profile fromthat piece of evidence that mg
5| have been left at a crime scene and conmpare that to a
6 | reference sanple or a known sanple of DNA that is

7| collected froma certain individual

ht

8 Q What happens -- well, let's go back

9 What is a known sanmple or reference sanple?
10 A A known sanmple or a reference sanmple is a

11 | sampl e of DNA that's collected from an individual. For

12 | exanpl e, a buccal swab would be collected by placing
13 | some -- what | ooks like a bigger Qtip inside of your
14 | mout h, rubbing it around a little bit, and collecting
15 | those cells that are inside of your nouth, which are
16 | cal | ed buccal cells. And so, that would be a known
17 | sampl e of DNA from a person.

18 Q And what about evidence sanples? How is it
19 [ that you commonly encounter evidence sanmples in your
20 | wor k?

21 A At HPD, the Crime Scene Unit usually goes to

22 | the scene or maybe a hospital some SANE nurses,

23 | depending on the type of evidence that's collected, but

24 | usually it's froma crime scene. And evidence is

25 | coll ected by HPD personnel and is taken to the property
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room

Q

of evi

What happens generally when you receive an item

dence, whether it be a known reference sanple or

an item of evidence, for you to do DNA anal ysis on?

A

i nvest
some i

test f

Usually we'll get a request from an
i gator asking us to work this case, along with
nformation on whether we need to test for blood or

or senen or these are the references that we need

to conpare themto. And then we'll just get started

based

Q

on what type of testing is requested.

|s there some type of screen or extraction

process involved?

A

There is a screening step that would first kind

of try to identify what kind of biological fluid we are

dealing with. So, we have certain tests that we can use

to identify blood or semen. And then once a certain

bi ol ogical fluid is identified, we can do a step further

and st

art DNA testing, which would require extraction of

t hat DNA and some ot her steps as well.

Q

And when you go to extract DNA from an item

generally what does that mean?

A

That means that the DNA is contained in cells

and we need to bust open those cells in order to get DNA

out of

don't

t hem There is also a bunch of other stuff. I

know i f you can flashback to your biology classes
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1]in high school. Li qui ds and fats and ot her things that
2 | are inside of that cell, that we just need to clean them

3 |out as well as we can so we can get the nost pure form

4 | of DNA that we can get.

5 Q After you have extracted an item for DNA, what

6 | happens next?

7 A After we've extracted DNA, we know exactly how

8 | much exact DNA we have. So, we have a process, which we

9 |call quantification, in which we can determ ne exactly

10 | how much DNA we have collected from a sanple.

11 Q And then at some point, do you perform anal ysis

12 | on that extraction?
13 A Yes. Yes. After the extraction, the

14 | quantification happens, we do a couple of other

15 | processes. And, ultimtely, we can get a profile that

16 | we can anal yze.
17 Q And when you say "a profile,"
18 | profile?

19 A A DNA profile is a set of markers that is

20 | contained within the chromosomes in your DNA. And we

21 | l ook at certain locations which ultimtely make up an

22 | entire DNA profile.

23 Q Can you obtain DNA profiles from both known

24 | reference sanples and al so evidence sanpl es?

25 A. Yes.

what is a DNA
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1 Q And if you are able to obtain those known --

2|1"msorry -- a DNA profile from each of those, a

3 | reference sample and an evidence sanple, are you able to

4 | then conpare those --

5 A Yes.

6 Q -- DNA profiles?

7 A Yes.

8 Q And what would the conparison tell us?

9 A The comparison? So, if we had a sanple from a

10 [ crime scene or a piece of evidence and a sanple from
11 | known i ndividual to conpare it to, we would try to
12 | determ ne whether the profile fromthe known sanple

13 | could be included, so that person could be a possible

14 | contri butor to whatever evidence was left at the crime

15 | scene, or that person would be excluded and could not

be

16 | i ncl uded as someone who m ght have |eft that DNA at the

17 | crime scene.

18 Q Are there different methods of DNA anal ysis
19 | t hat are used?

20 A There are different extractions and different

21 | kits and some different | ocations that are | ooked at.

22 Q And when you say "l ocations," what do you mean?

23 A | mean different | ocation on the actual
24 | chromosone.

25 Q Ms. Head, | want to visit with you about your
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1| work on this case. Wuld you consider this case to have

2 | been what we call in our industry a cold case?
3 A Yes.
4 Q And have you done work on cases simlar to this

5|/in the past?
6 A Yes.
7 Q Because it was considered a cold case, was your

8|work a little bit different than it is on maybe a fresh

9 | case?
10 A Yes, it was a little bit different.
11 Q When was it that you were first assigned to do

12 | some work on this particular case?

13 A I n 2010.
14 Q And at that time in order to, | guess, get up
15 | to speed, were you -- did you review sonme reports and

16 | docunments in order to get up to speed on the case?
17 A Yes, | did.
18 Q Did you | earn that at that point in 2010 that a

19 | lab called Orchid Cell mark had done some work on this

20 | case?

21 A Yes, | did.

22 Q Are you famliar with that |ab?

23 A Yes.

24 Q s that a lab that HPD Crime Lab worked with in

25 | conjunction or has in the past?
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1 A Yes, it is
2 Q Was this case assigned or had it been assigned
3 |a uniquely identifying case number for y'all's record
4 | purposes?
5 A Yes.
6 Q And can you tell us what that |ab number was?
7 A Sure. The | ab number was L92-10367.
8 Q Did you ultimately generate a report of your
9 | findings and your work in this case?
10 A Yes, | did.
11 Q And are you a custodian of those records?
12 A | am
13 Q Are those records kept in the normal course of
14 | busi ness at the Houston Police Department Crime Lab?
15 A Yes, they are.
16 Q And were those records actually made by you?
17 A Yes.
18 Q And you had personal know edge of what went
19 | into those records?
20 A Some of the reports, yes.
21 Q And they were made at or near the time that you
22 | were doing your work on this case?
23 A Yes.
24 MR. WOOD: Your Honor, may | approach the
25 | witness?
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1 THE COURT: Yes, you may.
2 Q (By M. Wod) Ms. Head, |'m going to show you
3 | what's been marked as No. 70. Can you take a second and

4 (tell me if you recognize that (indicating)?

5 A Yes. It appears to be a copy in which | have
6 |the original of the report | generated on this case.
7 Q And is it a fair and accurate copy to the best

8 | of your knowl edge?

9 A Yes.

10 Q And it summarizes the work that you did in this
11 | case?

12 A Yes.

13 Q Do you think it would assist the jury in

14 | under st andi ng your work and analysis in this case?
15 A Yes.
16 MR. WOOD: Il will offer State's Exhibit 70

17 | after tendering.

18 (State's Exhibit No. 70 Of fered)

19 MR. CORNELI US: | have a copy of this. No
20 | obj ections other than ones | have already made, Judge.
21 THE COURT: Okay. Very good. State's

22 | Exhibit 70 will be adm tted over objections.
23 You may proceed.
24 (State's Exhibit No. 70 Adm tted)

25 Q (By M. Wod) Ms. Head, going back a little
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1| bit. In your training, is it possible to test whether
2|an item -- whether there is the presence of blood on a
3 | particular itenf

4 A Yes, it is.

5 Q And t hat happens when certain itens are

6 | submtted to your |ab and you're asked to test for that,

7| right?
8 A Yes.
9 Q Generally how is that done when -- where you

10 [ test for the presence of blood on an iten?

11 A For exanple, if it was a t-shirt or an item of
12 | cl ot hing, we would | ook for certain stains. A red-brown
13 | stain would be a pretty good indication that bl ood m ght
14 | be on this item However, if there are no stains or

15 | we' ve since talked to an investigator and they have told
16 | us to continue with the blood work testing, then we

17 | woul d basically take what is a larger Qtip and swab

18 | across the area or maybe even take a filter paper, wet
19 it with a little bit of water to try and collect sone

20 | sanples fromthe t-shirt and transfer that onto the

21 | filter paper.

22 We woul d then apply some chem cal testing
23 | and | ook for a color change. And if we see a col or

24 | change, then that would indicate to us that blood would

25 | be present on that item However, if we do not see a
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1| color change, that would be indicative that blood is not
2 | present on this item
3 Q At some point, Ms. Head, was your |ab asked to
4 |test a t-shirt that was related to this case?

5 A Yes, it was.

6 Q And was that to test for the presence of bl ood,
7 | whet her or not there was any?

8 A Yes.

9 Q And were you able to -- well, I"m going to show
10 [ you first -- I'"m going to show you what's been

11 | previously admtted as State's Exhibit 64. This is

12 | what's been previously admtted as State's Exhibit 64.
13 | Does this |look famliar to you as it relates to any of
14 | the records that you have of any testing that was done
15 | by your lab in this case (indicating)?

16 A Yes. | have a record of testing that was done,
17 | some photographs that were also provided in which | can
18 |tell that those |ook to be the same t-shirt. In

19 | addition to | could see there was a tag on that t-shirt
20 | that would indicate the anal yst tested.

21 Q And was -- according to your records, was that
22 |t-shirt tested by your |lab for the presence of that --
23 | whet her or not there was bl ood?

24 A Yes.

25 Q And what were the results of that test?
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1 A Bl ood was not detected on that item
2 Q ' m going to give a hypothetical situation,
3 | Ms. Head. If you were told that blood was on an item of

4 | clothing, potentially on an item of clothing and that

5|that item had been subnmerged in water and/or exposed to

6 |the el ements, weather and whatnot, for a period of tinme,

7 | say, for exanple, 30 plus days, would you necessarily
8 | except for there to be blood on that item given those
9| circunmstances?

10 A No. G ven the fact that it was in water, or,

11 | perhaps, exposed to the elements for that amount of

12 {time, | would not expect there to be blood on the item
13 Q | want to go back to the other testing in this
14 | case, Ms. Head. Did you learn -- you stated that you

15| were famliar with the lab of Orchid Cell mar k?
16 A. Yes.

17 Q And you had | earned that they had previously

18 | done sone analysis or work on this case; is that right?

19 A That's correct.

20 Q Did you review reports and information from

21 | Orchid Cellmark at the time that you were assigned this

22 | case?
23 A Yes, | did.
24 Q Did you independently receive a known reference

25 | sanple froman individual in this case?
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1 A Yes, | did.
2 Q Woul d you say that that's unrelated to anything
3|that Orchid Cellmark did in this case?
4 A Yes. To nmy know edge, Orchid has never seen or
5| touched that sanple.
6 Q And based on your records, who was the known
7| reference sanple fromthat you received in your |ab?
8 A The known sanple was from Obel Cruz-Garcia.
9 Q And do you know when that reference sanple was
10 | submtted to y'all?
11 A | believe it was submtted on February 8th of
12 | 2010.
13 Q And what kind of reference sanple was that?
14 | Were those buccal swabs |ike you' ve discussed?
15 A They were buccal swabs.
16 Q What did you then do with those buccal swabs?
17 A Once | took theminto my custody, | started the
18 | DNA extraction process on those sanpl es.
19 MR. WOOD: Your Honor, may | approach?
20 THE COURT: Yes.
21 Q (By M. Wbod) Ms. Head, |I'm going to show you
22 | what's been marked as State's Exhibits 76 and 77. Can
23 | you identify what those are for the jury (indicating)?
24 A Yes. These are the buccal swabs that | tested.
25 |1 can tell that because ny initials, the date, and al
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1| the appropriate lab identifiers are on that item
2 Q Al so contained on State's Exhibits 76 and 77,
3|is there an individual's name who is the source of the

4 | those buccal swabs?

5 A Yes.

6 Q What is the name?

7 A Obel Cruz-Garci a.

8 Q And does it show who those were collected by?
9 A Yes, it does.

10 Q Who is that name?

11 A It says M K. Webb.

12 Q And does it show a date and time at which tinme

13 | those sanmples were collected?
14 A Yes. February 16th, 2010 at 11:20 a.m
15 MR. WOOD: Your Honor, at this time, | will

16 | of fer State's Exhibits 76 and 77.

17 (State's Exhibit No. 76 and 77 Offered)

18 MR. CORNELI US: No additional objections,
19 | Judge.

20 THE COURT: Okay. State's Exhibits 76 and
21|77 will be admtted over objections.

22 You may proceed.

23 (State's Exhibit No. 76 and 77 Adm tted)
24 Q (By M. Wod) Ms. Head, when you say that you

25 | started doing the extractions on those itens, 76 and 77,
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1| what do you nmean by that?
2 A It means that | cut a portion of that sanple
3|and put it into a tube and applied certain chem cals
4 |that will aid me in extracting that DNA fromthe cells

5|that they're currently in.
6 Q Was your goal in doing that in attenmpting to

7| see if you could obtain a DNA profile fromthat iten?

8 A Yes.

9 Q And were you able to do that?

10 A Yes, | was.

11 MR. WOOD: Your Honor, |I'm going to ask

12 | permi ssion to publish parts of State's Exhibit 70 that
13 | was admtted, the report.
14 THE COURT: State's Exhibit 70? Okay.

15 | Yes, you are allowed to.

16 Q (By M. Wbod) Ms. Head, as contained in your
17 | report in State's Exhibit 70, 1'm going to show you, if
18 (1 can, if it shows up on here -- is this the final page
19 | of your report in State's Exhibit 707

20 A Yes, it is.

21 Q And we're not going to go into specifics, but,
22 | basically, tell us what this first colum is that |I'm

23 | pointing at in the upper left-hand corner (i ndicating)
24 A That is the |ocations on the chromosonme that

25 | we're looking for when we do DNA testing to get a
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1| certain DNA profile.
2 Q And the second colum just to the right of
3|that, is that the DNA -- essentially the DNA profile
4 | that you obtained fromthat itenf
5 A Yes.
6 Q And that would be the DNA profile of Obel
7| Cruz-Garcia; is that right?
8 A Yes, it is.
9 Q You' ve tal ked about evidentiary sanples. \What

10 { did you rely upon regarding evidentiary sanmples in this

11 | case?

12 A Do you nmean what did | conpare this reference
13 | to?

14 Q Yes. That's probably a better question.

15 A | conpared this to a cigar, the sperm fraction

16 | vagi nal swabs, and also the sperm fraction of panties,
17 | the crotch and -- from Di ana Garci a.

18 Q And when you say you conpared that, are you
19 | sayi ng you conpared that to DNA profiles obtained from
20 | those items?

21 A Yes. | compared the known profile, which is
22 | what you can see on the screen there, to the profiles
23 | that Orchid Cell mark generated on the sanpl es.

24 Q So, in this case -- well, et me ask you this.

25 | Was this case a little bit different in that you had
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evidence sanples that DNA profiles had been already
obtained fromto work with?

A Yes. Typically, in our |aboratory we do the
testing on the evidence and then conpare the references,
but in this case, since another |aboratory had
previously done the testing, we could rely on their
results and conpare it with the reference sanple.

Q And the DNA profiles that you conpared the
known sanmples to regarding the panties, the cutting from
the panties, the crotch of the panties, and the vagi nal

swabs, was that sperm fracti on DNA?

A Yes, it was.
Q As opposed to -- what about the cigar?
A The cigar was just a straight extraction. So,

in some situations, we extract DNA and we can make two
fractions, what we call an epithelial fraction and a
sperm cell fraction, and those would be in
semen- cont ai ni ng sanmpl es only. If we do DNA extraction
on other types of sanples, we would just get one DNA
profile. W wouldn't separate that into two different
types.

Q Were you able to ultimately make conpari sons
bet ween the known reference sample, the DNA profile of
Obel Cruz-Garcia, and those three items of evidence, the

DNA profiles fromthose three itens of evidence?
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1 A Yes.

2 Q Let's tal k about those one-by-one. Wth

3| regards to your findings about the cigar or the

4 | conparison with the cigar to the known DNA profil e of

5| Obel Cruz-Garcia, what were your findings?

6 A | found that | -- or that Orchid Cell mark

7 | obtained a full single-source nmale DNA profile. And

8 | when | conpared it to the buccal swabs, | determ ned

9 | that Obel Cruz-Garcia cannot be excluded as a

10 | contributor to the DNA profile obtained fromthis item
11 Q And, you know, | guess, |'m probably used to
12 | this wording, but we hear "cannot be excluded" and al
13 | of those words. What does that mean if you break that
14 | down?

15 A We, as a crinme |lab, do not say that a certain
16 | i ndi vi dual matches the profile. So, we usually say the
17 | person is excluded or the person cannot be excl uded.

18 | So, therefore, if they can be excluded, then that

19 | person's DNA is not found on that item I f the

20 | sanple -- if the person cannot be excluded, then

21 | potentially that person is on that sanple.

22 Q Okay. So, | want to make sure |I'm clear on
23 | that. So, if you say that a person cannot be excl uded,
24 | what does that mean?

25 A That means that the profile obtained fromthe
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1 | buccal swab contains all of the same alleles as the
2 | evidence sanpl e.
3 Q Okay. What were your findings regarding the
4 | vagi nal swabs, the sperm fractions fromthe vagi nal
5| swabs of Diana Garcia?
6 A The vagi nal swabs sperm fraction was a m xture

7 | of DNA from at | east three individuals and Obel

8 | Cruz-Garcia cannot be excluded as a possible contributor
9|to this DNA m xture.

10 Q What about your results regarding the sperm

11 | fraction DNA from the panties of Diana Garcia?

12 A The panties was a m xture of DNA from at | east
13 | two individuals and Obel Cruz-Garcia could not be

14 | excluded as the contributor to the major conponent of

15 | that profile.

16 Q Let's go back. As far as a m xture of DNA from
17 | two individuals, does that appear to be -- was there any
18 | differentiati on between male and female contributors to
19 | t hat mi xture?

20 A Well, the way the DNA works is if you get an X
21 | and Y, that would indicate that a male profile -- or a
22 | mal e would be contributing to this DNA sanpl e. However,
23 | females only contain an X. And so, we can't necessarily
24 | differentiate to know that the female and the male is

25 | contributing to this sanple because there would al ways




Case 4:17-cv-03621 Document 23-7 Filed on 09/24/19 in TXSD Page 166 of 195 163

1| be an X and a Y, or at least in this DNA m xture there

2 |1is.
3 Q Okay. Are we talking about -- regarding the
4 | vaginal -- I"msorry -- the panties, spermfraction from

5|the panties, are we tal king specifically about sperm

6| fracti on DNA?

7 A For the panties?

8 Q Yes.

9 A | *'m sorry. Could you rephrase the question?
10 Q | ' ve probably asked a confusing question.

11 Regardi ng the panties, let me ask you this:

12 |1t was a m xture of DNA from at | east two individuals,

13 | right.

14 A Yes.

15 Q Are we tal king about sperm fracti on DNA?
16 A Yes.

17 Q Okay. And how does that factor into your

18 | anal ysis of that?

19 A Well, if we get a DNA profile with sperm

20 | fraction, then typically that sample would contain sperm
21 | and could only come from a mal e because femal es do not
22 | have sperm  Someti mes, however -- in this case, the

23 | sanple was collected froma pair of panties that a

24 | female is wearing. So, at times we get a m xture that

25 | contains nostly nmale DNA, which is fromthat semen
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1| sanple, but it could contain some carryover DNA fromthe
2| female. That would be epithelial DNA.

3 Q And with regards to you identifying Obel

4 | Cruz-Garcia being -- cannot be excluded as a major

5| contributor to that DNA m xture, what does that mean,

6| "maj or contributor"?

7 A That means that when we're | ooking at the DNA
8 | profile, we can tell based on the intensity of the

9 | profile that one person is contributing nuch more DNA
10 | t han anot her person.

11 Q And when you said that it was a m xture of at
12 | l east two individuals, did you have any other known

13 | reference sanples by which to conpare that -- those

14 | results to?

15 A | did not.

16 Q So, for exanple, if there -- Diana Garcia's
17 | husband, Arturo Rodriguez, you didn't have a known

18 | reference sanmple from Arturo Rodriguez to conpare to see
19 |if he was the other contributor or if he was at all in
20 | play in that DNA m xture, did you?

21 A No, | did not.

22 Q You were just | ooking at the known reference
23 | sanpl e of Obel Cruz-Garcia, correct?

24 A Yes.

25 Q Once you obtain results, Ms. Head, are you able
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l1|to apply statistics to those results?
2 A Yes.
3 Q And explain that for the |adies and gentl emen

4 | of the jury.

5 A We try to use statistics to kind of give a

6 | wei ght to how compon or uncomon that DNA profile may

7 | be.

8 Q And when you say statistics, are we talking

9 | about particular popul ati on groups or what do you mean?
10 A Yes. We use popul ation groups and the

11 | frequencies that we typically see certain DNA profiles
12 | in those popul ation groups.

13 Q And are those split up into -- do you have

14 | specific popul ation groups that you | ook at in each and
15 | every case or how does that work?

16 A Well, we use a database to assist us in

17 | cal culating the statistics. So, there are some

18 | popul ation groups within that database.

19 Q What are those popul ation groups?

20 A They are the Caucasian, the African-American
21 | the Sout heast Hispanic, and the Sout hwest Hi spanic.

22 Q Now, | guess it's probably a dumb question, but
23 | does every individual necessarily fit nice and neat into
24 | one of those categories?

25 A No. And in order to devel op these databases, a




Case 4:17-cv-03621 Document 23-7 Filed on 09/24/19 in TXSD Page 169 of 195 166

1| certain subpopul ati on of each of the popul ation groups
2 | were sanpled in order to get enough to create this

3 | dat abase. And so, some people may think they are

4 | Caucasi an and so they say that they are Caucasi an when
5|they were giving their sanples in order to go into this
6 | dat abase. However, they may not know their conpl ete

7| lineage. And so, it may not be conpletely accurate.

8 Q So, when you report on these statistics, do you
9 | report on each of those subpopul ation groups?

10 A Yes.

11 Q And do you think often it's hel pful to conpare
12 | those statistics, your results on those statistics to
13 | what the world's population is?

14 A To give a reference as to how great or small

15 | the statistic may be?

16 Q Yes.
17 A Yes.
18 Q Generally or approximtely do you know what the

19 | worl d's popul ation is?

20 A Yes. It's about 7 billion.

21 MR. WOOD: Your Honor, may | approach the
22 | witness?

23 THE COURT: Yes.

24 Q (By M. Wod) Ms. Head, |'m going to show you

25 | what's been marked as State's Exhibits 96, 97, and
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1| actually 92. Generally, 96, 97, and 92, would you say

2 | that these are summaries of your results in this case

3 | regarding 96 and 977
4 A Yes. They appear to be the paragraph taken

5|right out of my actual report.

6 Q And with regards to 92, are those sonme

7| statistics or figures that you think would be hel pful in
8 |aiding jury in understanding your findings and results
91in this case?

10 A Yes. It contains the approxi mate worl d

11 | popul ati on and then some exanples of what a quadrillion
12 | and what a quintillion |Iooks |ike as far as how | arge

13 | t hat nunmber is.

14 MR. WOOD: Your Honor, at this time, | wll
15 | of fer 92, 96, and 97.

16 (State's Exhibit No. 92, 96, and 97

17 Of f er ed)

18 MR. CORNELI US: No additional objections,
19 | Judge.

20 THE COURT: Okay. State's Exhibits 92, 96,

21 | and 97 are adm tted.

22 (State's Exhibit No. 92, 96, and 97
23 Adm tted)
24 MR. WOOD: Perm ssion to publish?

25 THE COURT: Yes, you may publish.
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1 Q (By M. Wbod) Ms. Head, | want to visit with
2 | you about State's Exhibit 96. And | know the words are
3|small, but in State's Exhibit No. 96, is this just a

4 | section fromyour report (indicating)?

5 A Yes.

6 Q And what we're |ooking at in State's Exhibit

7| No. 96, is that your results regarding the testing you

8 |did on the cigar or the conparison you did on the cigar?

9 A Yes.
10 Q | just want to focus a little bit on the
11 | statistics. Can you read for the jury what the

12 | statistics are regarding the cigar?

13 A The statistics would be 1 in 6.2 quintillion
14 | for Caucasians; 1 in 700 quintillion for

15 | African-Americans; 1 in 140 quadrillion for Southeast
16 | Hi spanics; and 1 in 100 quintillion for Southwest

17 | Hi spani cs.

18 Q And in pink, can you tell the | adies and

19 | gentl emen of the jury what your results read?

20 A It says: To a reasonable degree scientific
21 | certainty, Obel Cruz-Garcia is the source of this DNA
22 | profile, excluding identical twins.

23 Q And in State's 97, this is, is it not, your
24 | results regarding the conparison of Obel Cruz-Garcia's

25 | known DNA profile with the cutting fromthe crotch of
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1| the panties?
2 A Yes.
3 Q And can you read the statistics as it relates
4 |to that item of evidence?
5 A The statistics are 1 in 6.2 quintillion for
6 | Caucasians; 1 in 700 quintillion for African-Anmericans;
7121 in 140 quadrillion for Southeast Hispanics; and 1 in
8| 100 quintillion for Southwest Hispanics.
9 Q And, again, can you read for us what is written
10 [ in pink on that sheet?
11 A To a reasonabl e degree of scientific certainty,

12 | Obel Cruz-Garcia is the source of the major component of

13 ({this DNA m xture, excluding identical twins.

14 Q Okay. So, put sone of those nunbers in

15 | cont ext. | think you said before that the world's

16 | popul ation is approximately 7 billion. Is that right?
17 A Yes.

18 Q And that's what's on that first line in State's
19 | 927

20 A Yes.

21 Q Many of the statistics that you just read off
22 | dealt with nunbers like quintillion and quadrillion, did

23 | they not?
24 A Yes, they did.

25 Q As it relates to -- conpares to 7 billion, what
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is a quadrillion?

A Quadrillion is much |arger than a billion.

Q And, in fact, a billion has nine zeros, does it
not ?

A Yes.

Q And a quadrillion has -- is that 15?

A Fifteen, yes.

Q And a quadrillion then is many times over what

the world population is, is it not?

A

Q
zeros?

A

Q
guadrilli

A

Q

A

Q
findings
scientifi
t hi s DNA

A

Q

Yes, it is.

And what about a quintillion, is it that 18

It is 18 zeros.

And that is even a |arger number than the

on, is it not?

Yes, it is.

Many times over what the world's population is?
Yes.

|s that partially what contribute to your

t hat you state to a reasonabl e degree of

c certainty Obel Cruz-Garcia is the source of
profile or m xture on both of those itens?
Yes.

Was there a technical review of your work in

this case, Ms. Head?
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1 A Yes.
2 Q And what is a technical review?
3 A A technical review is when | hand ny work, al
4 | of the work that | have done and the report, the allele
5| chart, to another analysts that will independently | ook
6 | at everything to determne if they agree with the
7 | ultimte conclusions that | have drawn.
8 Q Is that an element of quality control within
9 | your | ab?
10 A Yes, it is.
11 Q And t hat was done in this case?
12 A Yes.
13 MR. WOOD: | pass the witness, Your Honor.
14 THE COURT: Thank you, M. Wbod.
15 M. Cornelius, you may proceed.
16 (Pause)
17 MR. CORNELI US: May | proceed?
18 THE COURT: Yes, you may.
19 CROSS- EXAM NATI ON
20 | BY MR. CORNELI US:
21 Q Ms. Head, we've met before and actually on this
22 | case, but not during this trial, right?
23 A That's correct.
24 Q Okay. I f 1" m understandi ng what you said, you
25 | did not performany testing on the cigar, correct?
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1 A No. That's correct.

2 Q Or on the vagi nal swabs?

3 A Al so correct.

4 Q Or on the cutting fromthe panties?

5 A Yes.

6 Q So, there is no quality control or technica

7| review on your work on those because you didn't do any
8 | work on those, correct?

9 A | sinmply reviewed their work.

10 Q Okay. You devel oped a profile fromthe bucca
11 | swab or buccal swabs that you were provided by the

12 | D.A.'s office?

13 A That's correct.

14 Q And t hat would have been what, in 2010?

15 A Yes.

16 Q And is that about when you went to work for the

17 | Houston Crime Lab?

18 A Yes.

19 Q So, the only quality control about your work
20 | woul d be on the buccal swabs that the D.A.'s office

21 | provided you from Obel Cruz-Garcia, correct?

22 A They would al so be -- when | do my conparisons
23 | and | calculate the statistics, they would make sure

24 | that | included everything correctly.

25 Q Just that the math is right?
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1 A.  Right.

2 Q Okay. Well --

3 MR. CORNELI US: Can | approach the bench,
4 | Judge?

5 THE COURT: Yes.

6 (At the Bench, on the record)

7 MR. CORNELI US: I*m thinking, if you'll

8|lallow me to go into the quality control that existed on

9 | other things when they were ran by the crime | ab because

10 | of what -- she didn't work there, number one. And,

11 | nunber two, the old crime lab -- | want to do that, but
12 ({1 don't want to do it if you've told me not to.

13 THE COURT: Do not go into that.

14 MR. CORNELI US: Okay.

15 (Open court, defendant and jury present)
16 MR. CORNELI US: | m going to pass the

17 | wi t ness, Judge.

18 THE COURT: Anything further?
19 MR. WOOD: No, Your Honor.
20 THE COURT: Okay. May this witness be

21 | excused?

22 MR. WOOD: No, Judge.
23 MR. CORNELI US: Yes, Judge.
24 THE COURT: You may step down. Thank you.

25 THE W TNESS: Thank you.
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1 THE COURT: Pl ease call your next.
2 MS. TISE: Your Honor, at this time, the
3| State rests.
4 THE COURT: \What says the defense?
5 MR. CORNELI US: May we have a five-m nute
6 | recess?
7 THE COURT: Yes. Let's take jury out.
8 THE BAI LI FF: Al rise.
9 (Open court, defendant present, no jury)
10 THE COURT: Okay. So, the State is
11 | of fering State's Exhibits 99 and 100 for purposes of the
12 | record only, not to go back to the jury. And |I'm going
13 | to allow that.
14 (State's Exhibit No. 99 and 100 Of fered)
15 MR. CORNELI US: Al'l right.
16 (State's Exhibit No. 99 and 100 Adm tted
17 For Record Purposes Only)
18 THE COURT: So, you will keep them but
19 [ they have to stay separate. They're offering them but
20 | put them as Court exhibits. And there is no objection
21 | to that, correct?
22 MR. CORNELI US: No, ma' am
23 THE COURT: Let's talk about tonorrow.
24 | We're going to bring them back at 10:00, if that's good
25 | with everybody. And we can neet at 9:00 and go over the
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1| charge. We'IlIl talk a little bit about it after we

2 | release them and see what you think about the charge

3| right now and see if there is anything you want to add.

4 | And then we can work on that nore between 9:00 and 10: 00

51in the norning.

6 Does that sound good to everybody?

7 MR. CORNELI US: Whatever you want to do,
8 | Judge.

9 THE COURT: All right. Have you had a

10 | chance to |l ook at it?

11 MR. CORNELI US: |'ve had a chance to | ook

12 | at it. I know what |1'm going to request. And you've

13 | probably already considered it, so you may be able to

14 | make your -- there is a m stake on the acconplice
15 | char ge.
16 THE COURT: So, we'll stick with that

17 | schedul e. Bring them back now and rel ease the jury.

18 (Open court, defendant and jury present)
19 THE BAI LI FF: Al rise.

20 THE COURT: You may be seat ed.

21 We're back on the record in Cause

22 | No. 1384794.
23 The State has rested. \What's says the

24 | def ense?

25 MR. CORNELIUS: We're going to rest, Judge.
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1 THE COURT: Okay. And so, you al so.
2 State, you rest and cl ose?
3 MS. TISE: State rests and cl oses.
4 THE COURT: Defense rests and cl oses.
5 MR. CORNELI US: Yes, Your Honor.
6 THE COURT: Okay. MWhat that means, | adies

7 | and gentlemen of the jury, is that all of the evidence
8|in this case is before you. However, you have not been
9 | given the Court's charge, which will be the |aw that you
10 | shoul d apply to this case. And you have not heard the
11 | cl osing arguments of counsel.

12 So, we're going to take a recess at this

13 (time. We need to prepare that charge and | want to give

14 | the attorneys an opportunity to review it before reading

15 | that charge to you. W'Il| do that at 10:00 in the
16 | morning. We'|ll read the charge to you and then the
17 |  awyers from both sides will have an opportunity to

18 | argue their case to you. Okay?

19 In recessing tonight, | want to continue to
20 | adnoni sh you that all of the same instructions are

21 | applicable tonight. It is most inportant that you, of

22 | course, don't do any investigation on this case. Don' t
23 | watch any media reports on the case. And, please, you
24 | are rem nded, you should not talk anpngst yourselves or

25 | with anyone el se on any subject connected with the trial
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l1|or to formor express any opinion thereon until the end

2| of the trial.
3 So, we stand in recess until 10:00 a.m
4 | tomorrow when you will be read that charge and hear

5| argunents from counsel. Okay?

6 You may go with the bailiff at this tinme.

7 THE BAI LI FF: Al rise.

8 (Open court, defendant present, no jury)
9 THE COURT: Let's go over the charge and
10 | mnake sone notations. Let nme see if I've got my copy
11 | here.

12 (Di scussion off the record)

13 (Proceedi ngs recessed)

14
15
16
17
18
19
20
21
22
23
24

25
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2 | THE STATE OF TEXAS )
COUNTY OF HARRI S )
3
4 I, Mary Ann Rodriguez, Official Court Reporter in

5|and for the 337th District Court of Harris County, State
6 | of Texas, do hereby certify that the above and foregoing
7| contains a true and correct transcription of al

8 | portions of evidence and other proceedi ngs requested in
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