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3

1 (Open court, defendant present, no jury)

2 MR. CORNELIUS: There are some statements |

3 |want to make in the record about | ooking at the DNA

4 | stuff that the D.A. 's office has --

5 THE COURT: Okay.

6 MR. CORNELI US: -- that they've all owed ne

7|to |l ook at. | just want to cover nmyself in the record.

8 THE COURT: Okay.

9 MR. CORNELIUS: And then |I'm offering for
10 | t he purpose of the nmotion hearing only, on page on the
11 | second Bronmwi ch report, one page of the third -- well,
12 |it's more than one page. Three pages of the third
13 | report --

14 THE COURT: | thought that was all in.

15 MR. CORNELI US: It is. But this is

16 | highlighted. And if sonebody --

17 THE COURT: \Why don't you just reference it
18 | in the record.

19 MR. CORNELI US: | wish | had given this to
20 | you so you wouldn't have to read the whole report.

21 THE COURT: Well, | read nost of that

22 | stuff.

23 MR. CORNELI US: | know you did. And | feel
24 | sorry that -- | should have just marked this, but,

25 | anyway, it will be easier for whoever | ooks at this on
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1| appeal to see what |'m tal king about.

2 THE COURT: Okay. What's the gist of it?
3 MR. CORNELI US: Well, Bromwich -- | wil

4 | put this in the record. If Bromwich were called as a

5|witness to testify, he would testify that after his

6 | investigation and all the work that he was enployed to
7| do, the crime |ab was a quote, train wreck. And he

8| further testified that in their studies nore than

9 | one-third of the DNA cases were fl awed. Not that they
10 | had wrong identification -- that only happened in one

11 | case -- or that they even had an incorrect profile or

12 | shoul d have gotten a profile when they didn't, or vice

13 | versa, just that something was wrong. They didn't write

14 | the thing down, according to procedures; they didn't
15 | | abel something correctly.

16 And then |I have -- one, two, three, four
17 | four exhibits to offer of specific instances of

18 | contam nation in the old crime lab. They did --

19 THE COURT: That was my --

20 MR. CORNELI US: | know you're not going t
21 |l et themin. I"mjust offering them for the record.

22 THE COURT: Al'l right.

23 MR. CORNELI US: I'"'mtrying to streanline

24 | and make it easier for whoever does this appeal to

o

25 | see -- and make it easier for whoever is reviewing this
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11
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19

20
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22
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24

25

from an appell ate standpoi nt

to see what | presented you

wi t h.

THE COURT: Correct.

MR. CORNELI US: You see what |'m saying?

THE COURT: Yes. |'m not offended. |
under st and.

MR. CORNELI US: Well, you shouldn't be.

THE COURT: | mean, it sounds |like you are
apol ogizing to me and you don't need to.

MR. CORNELI US: ' m not apol ogi zi ng. [''m

just telling you I think --
t hi ng.
THE COURT:
MR. CORNELI US:
convictions for Deetrice WAl

convictions --

THE COURT: Of f
record.

MR. CORNELI US:
not going to let themin.

THE COURT: For

MR. CORNELI US:

Oh, | have the
file. When |I say "original,
notes, all the photographs,

I"mtrying to do the right

Ri ght .

And then the three

| ace, copies of those

ered in for purposes of the

Record only. | know you're

t hat hearing only.
What el se?
original Genetic Design

" I mean the original. The

everything concerning the
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6
1l |testing.
2 THE COURT: From the HPD old crinme |ab?
3 MS. TISE: Fromthe California |ab, Genetic
4 | Design that the HPD | ab sent it to.
5 MR. CORNELIUS: Well, it actually cones
6 | from LabCorp who bought Genetic Desi gn. LabCorp in
7| North Carolina, but it has an affidavit supporting --
8 | records custodian affidavit explaining all of that. So,
9|1"mgoing to offer this stuff. I know you're not going

10 |to let it in because it has to do with the old crime

11 | lab, but I'mgoing to put it in the record and then I

12 | don't have to worry about it anynore. These are all the
13 | original --

14 THE COURT: But | never heard any of that
15 | on the record in the case before because we --

16 THE BAI LI FF: Qui et, please.

17 THE COURT: All | heard on the record was
18 | about the fact that Sharma's results said it was too

19 | degraded or sonet hing.

20 MR. CORNELI US: That's not in here.

21 THE COURT: \What did the other | ab say?

22 | They never even tested the --

23 MS. TISE: They didn't have the defendant's
24 | DNA. They basically got a hodgepodge of results. Sone

25 | of it's degraded and -- nothing definitive. And, again,
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l1|just like the crime |ab, not anything we intend to go
2 |into.

3 THE COURT: Ri ght .

4 MS. TISE: Or offer their reports in any
5| way.

6 But | do think we touched on it in the

7 | hearing. They're calling themthe California | ab.
8 MR. CORNELI US: Right. And that was

9| correct.

10 THE COURT: Okay. Very good.

11 MR. CORNELI US: Let me, so | don't --

12 THE COURT: Lose track.

13 MR. CORNELI US: -- violate anything when
14 | go on the record here. It appears to me from my reading

15 | of all of this stuff that they did -- they didn't find
16 | that it was inpossible to get a DNA profile. They just
17 | used a different method and they did get a DNA profile
18 | from the panties and cuttings fromthe panties, but they
19 | were using some method that only has two | oci, rather

20 | than 12 to 14 that STR has. But it's not -- you may

21 | know more about this than | do. Don't think |I'm

22 | correcting you, but frommy reading of this, | don't

23 | think it's fair to say they didn't get a DNA profile

24 | because they did.

25 MS. TI SE: ' m not saying they didn't get a
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1| DNA profile. They did not have the defendant's sanple
2|to conmpare it to. They got results, but they are based
3|lon -- you can't look at the loci they are | ooking at and
4 |the loci that Orchid | ooked at and say -- because we

5| showed it to Courtney Head at HPD and tal ked to her

6 | about it at | ength. She was |ike: Yeah, |'m not

7| trained on this technique, they are using a conpletely
8|different strand of DNA. So, there is just nothing --
9|it's just a hodgepodge of stuff that --

10 THE COURT: Any of that -- those were

11 | i ndi vidual cuttings that went there to that |ab and

12 | stayed there. They didn't come back and retest it. It
13 |was a cut -- it was an extraction done by Sharma that
14 | went out there.

15 MS. TI SE: Ri ght .

16 THE COURT: So, none of that evidence was
17 | retested again by Orchid Cellmark. And Orchid Cell mark

18 | never conmpared their results to that evidence either.

19 MS. TISE: Right.
20 MR. CORNELIUS: So, that is my problemwith
21 |it. I mean, that's what | would seek to go into, that

22 |this stuff was tested by a credible | ab, they did get a
23 | DNA profile, and just because Orchid Cellmark or the new
24 | crime | ab used a different procedure, how do we know

25 | that if they'd used the D1SA PCR anal ysis procedure that
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1]it would have cone back to the defendant?
2 MS. TISE: Well, they didn't have the

3 | def endant's DNA sanpl e.

4 MR. CORNELIUS: Well, they could do right

5| now. They've already got the profile.

6 THE COURT: |s that what -- if you wanted
7|to --
8 MR. CORNELI US: | don't want to do it. I

9 (don't want to do it.

10 THE COURT: You just want to object to the

11 | fact that they didn't.

12 MR. CORNELI US: Exactly. Exactly. And
13 |you tell me | can't, | can't. Certainly I'mgoing to
14 | honor that. In fact, I'mnot going to --

15 THE COURT: They sent it to Orchid

16 | Cel l mark --
17 MR. CORNELI US: I''m not going to -- no
18 | matter what we agree on now, |'mnot going to read it

19 | without first approaching the bench.

20 THE COURT: | want to make clear on the
21 | record about this. "Il allow you to put all that in.
22 | W will do that in just a m nute. | want to make it
23 | clear on the record. |'m going to allow you a pretty

i f

24 | broad area of cross-exam nation as to contam nati on and

25 | storage on the case -- the evidence in your case, but
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10
1| don't want you to go into, even on cross-exam nation,
2 | anyt hi ng about the Bromwi ch report or anything that it
3 | contains. Li ke any -- well, did you know that the, you
4 | know, the property room |l eaked in 19 whatever. It has
5| nothing to do with this case. | don't want you to go
6 | any of that stuff on cross-exam nati on. I think that

7| was Ms. Tise's concern, that even though I didn't let in
8 |the report | was letting a bunch stuff on

9| cross-exam nation that couldn't be corrected without

10 [ calling witnesses. "' m not going to. | think you got

11 | t hat . Ri ght ?

12 MR. CORNELI US: | did. But | thought at
13 | our first hearing, | thought you made sonme comment about
14 |1 m ght be able to go into testing that was done by

15 | Genetic Design. And so, that's why |I went through al
16 | of this.

17 THE COURT: | don't remenmber that, but |
18 | did consider having certain parts of the report, you be
19 | allowed to cross-exam ne on them but after reading the
20 | case law that the State provided to me, | think it was

21 | pretty spot-on that, you know, this stuff is

22 | inadm ssible. So, that's what | believe it says and
23 | that's what | believe the law is on it.
24 Now, | didn't get anything from you guys.

25 | Do you have anything else you want nme to consider? Any
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11
1| case |aw or anything --
2 MR. CORNELI US: No.
3 THE COURT: -- in terms of this?
4 MR. CORNELI US: No. | *' m happy with the
5|record that we have.
6 THE COURT: Okay.
7 MR. CORNELI US: ' m not very moved by case

8 |l aw where the defendant is objecting to the introduction
9 | of DNA stuff and saying that because they have a Sixth
10 | Amendment right to cross-exam ne their accusers, the

11 | case gets reversed or at |east that point is turned

12 | around because the State doesn't have a Sixth Amendment

13 | right.
14 MS. TI SE: | don't think that's --
15 THE COURT: The case law that | read -- did

16 | you provide himwith the case | aw?

17 MR. CORNELIUS: She did. And | read it.

18 THE COURT: It basically says the Court has
19 | a wide discretion of allowing it in, you know, in

20 | regards to this, but it held that it was a crinme |ab

21 | issue up in Tarrant County. You know, the judge there
22 | didn't allow themto go into certain things and did not
23 | allow it because it was too confusing and m sl eading to
24 | the jury, which |I believe that's exactly where we'd go

25 |in this case if we start putting the Houston Police
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12
1| Department Crime Lab on because there's so much to go
2|into --

3 MR. CORNELI US: | hear you. "' m not going

4 |to argue with you.

5 THE COURT: -- and then get no result.

6 MR. CORNELI US: I just want to be in the

7 | position of having argued my point and sonebody el se can

8 |deal with it later.

9 THE COURT: Okay. So, let's go. Let's get
10 | t hem out . I"d like to arraign the defendant outside the
11 | presence of the jury and then put any of that on the
12 | record for purposes of that hearing. So, | don't need
13 |({to go into my ruling again.

14 MR. CORNELI US: Take your gun and shoot ne
15(if | go into DNA without first approaching the bench.

16 THE COURT: | don't have a gun

17 Is there anything on the motions in |imne
18 | t hat we have not covered that you'd |like to cover,

19 | either side, before we begin the trial? | have about

20 | eight motions in limne here in front of me. And some
21 | of them were each filed by Capitan and Shellist. And |
22 | think there is a State's one here, too. This is the

23 | State's. Any prior convictions, extraneous conduct on
24 | the part of any State's witnesses, any hearsay statement
25 | mde by the defendant, and any other witness without
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13
1| first approaching, any reference to a polygraph
2 | exam nation, any reference to prior convictions. Just
3 |the basic stuff.
4 MS. TI SE: No, ma'am That's nmy notion
5 MR. CORNELI US: If you were to go into an
6 | extraneous offense, | don't mean to -- that's going to
7 | come out, but like the other nmurder --
8 MS. TI SE: Ri ght .
9 MR. CORNELIUS: -- then | would |like to be
10 | put on notice.
11 MS. TI SE: I woul d never start talking
12 | about the other nmurder.
13 MR. CORNELIUS: The rules are different if
14 | you go into it on guilt and innocence than in
15 | puni shment .
16 MR. WOOD: We tal ked about it as far as
17 | when we make reference to the initial DNA sanple
18 | obtai ned by the defendant in Puerto Rico. | was
19 | pl anning in some thoughts -- | wasn't saying that he was
20| in prison or he was even in prison in Puerto Rico, just
21 | that a DNA sanmple was obtained in Puerto Rico.
22 THE COURT: That's good. Not going into
23 | t hat.
24 MR. WOOD: Ri ght .
25 THE COURT: So, you-all know what's
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14
1| adm ssi ble and what's inadm ssi bl e. "1l certainly rule
2 | on objections timely, but | don't want people to blurt
3 | out things.

4 MS. TI SE: Do you have any intention of

5| going into Angelo Garcia, Jr.'s paternity?

6 MR. CORNELI US: No.

7 MS. TISE: Okay. | would have a notion in
8|limne to that. She's kind of unclear about who his dad
91|is.

10 THE COURT: It really doesn't matter. But

11 | now you can go into the fact it was a child. OCbvi ousl y,

12 [ that was for voir dire only. And the fact that the

13 | complainant is a child is clearly a fact.

14 Al'l right. Let's get ready to go then.

15 MR. WOOD: Judge, | also visited with Skip.
16 || am doing the opening and |I'm going to be using one

17 | State's exhibit during opening and -- that | intend to
18 | offer during our case-in-chief. And so, Skip's already
19 | okayed that and he's aware of that.

20 THE COURT: Okay.

21 MS. TISE: We have a PowerPoint with all of

22 | the scene photos downl oaded, sone pictures of the
23 | different people so --
24 THE COURT: For opening?

25 MS. TI SE: I"m not going to use it in
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1| opening, but what we're going to do is offer in hard

2 | copies of this stuff, but then show it on the screen in

3| the Power Poi nt. And then at the end of the trial, we'll
4 | offer the PowerPoint, which will be edited to take out
5| anything that m ght be found to be -- you know, some of

6 |the stuff we m ght have | oaded m ght not be admtted.
7| So, we don't want to offer the PowerPoint until the end

8| of the trial.

9 THE COURT: Okay.

10 MS. TISE: But what we've done in other

11 | trials, we have a hard copy for you to | ook at. But

12 {we' Il be offering hard copies of scene photos, but then

13 | putting the PowerPoint on the screen. And then our hope

14 |is to just offer the PowerPoint at the end. | don't
15 | know that that will have any --
16 MR. CORNELI US: So, you'll have two copies

17 | of the pictures or two copies of the stuff.

18 THE COURT: |s there going to be an

19 | obj ection at some point?

20 MR. CORNELIUS: | need to see them first.
21 MS. TISE: There may be a crime scene photo
22 | or something that he m ght object to.

23 THE COURT: But you'll offer the hard copy
24 | before you do the Power Poi nt?

25 MS. TI SE: No -- well, the actual pictures,
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16
1l]|yes. "1l offer themin the traditional way, but then |
2 | want to be able to put them on the screen.

3 MR. CORNELIUS: It's faster to do it that
4 | way than through the DOAR.

5 THE COURT: You don't need to say: May

6 | publish. If they are in, go ahead and start publishing.
7 MS. TISE: Okay. Then you can obviously

8 |use it. W'IIl put photos up for you, too.

9 MR. CORNELI US: | like to go to the DOAR

10 (1t gives me time to think.

11 MS. TISE: You can do it however you want
12 | to.

13 THE COURT: Okay. Very good. Thank you.
14 MR. WOOD: Judge, Friday we canme up ahead

15| of time and tested out the 911 call on the system and

16 | mde sure that the audio was okay. And sonme of the IT

17 | guys were up here and we figured out that because of

18 | interference, it seemed to work better if the other m cs

19 | were turned off, like the witness m c and your bench.
20 | Is that something that you don't m nd doing once we

21 | offer that 911 and when we start playing that, just

22 | muting --
23 THE COURT: So, | need to mute m ne?
24 MR. WOQOD: Yes.

25 THE COURT: l'"'mfine with it. Just tell

me
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1| when | need to do it.

2 MR. WOOD: Okay.

3 (Pause)

4 (Open court, defendant present, no jury)
5 THE COURT: We're back on the record in

6 | Cause No. 13847894, the State of Texas vs. Obel

7| Cruz-Garcia. And present is M. Obel Cruz-Garcia at
8 | counsel table, along with his [awyers, M. Skip

9| Cornelius and M. Mario Madrid. Present for the

10 | prosecution is Natalie Tise and Justin Wbod.

11 And are both sides ready to proceed?
12 MR. WOOD: State is ready.

13 MR. CORNELI US: The defense is ready.
14 THE COURT: Can we please arraign the

15 | def endant outside the presence of the jury at this time?

16 MR. WOOD: Cause No. 1390130, State of

17 | Texas versus Obel Cruz-Garci a. In the name and by

18 | authority of the State of Texas: The duly organized
19 | Grand Jury of Harris County, Texas, presents in the

20 | District Court of Harris County, Texas, that in Harris
21 | County, Texas, Obel Cruz-Garcia, hereafter styled the
22 | Def endant, heretofore on or about Septenber 30, 1992,
23 | did then and there unlawfully, while in the course of
24 | commtting and attenmpting to conmt the kidnapping of

25 | Angel o Garcia, Jr., intentionally cause the death of
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1| Angel o Garcia, Jr., by stabbing Angelo Garcia, Jr., with
2 | a deadly weapon, nanely, a sharp instrument.

3 It is further presented that in Harris

4 | County, Texas, Obel Cruz-Garcia, hereafter styled the

5 | Def endant, heretofore on or about September 30, 1992,

6 |did then and there unlawfully, while in the course of

7| commtting and attenpting to commt the kidnapping of

8 | Angelo Garcia, Jr., intentionally cause the death of

9 | Angel o Garcia, Jr. by an unknown manner and neans.

10 | Agai nst the peace and dignity of the State. Signed by

11 | the Foreman of the Grand Jury.

12 THE COURT: And how does the defendant

13 | pl ead?

14 MR. CORNELI US: Not guilty, Your Honor.

15 THE COURT: All right. And M. Cornelius,

16 | did you wish to put something on the record at this time
17 | regarding the hearing that was conducted back in June?

18 |1 believe it was the 18th or 19th.

19 MR. CORNELI US: Yes, | do, Your Honor.
20 THE COURT: All right. You may proceed.
21 MR. CORNELI US: The record will reflect

22 | that the Court made some rulings |ast week and they have
23 | been reduced to witing. And | have read them and
24 | studied them And the Court will acknow edge that we

25 | had an informal discussion this morning with all parties




Case 4:17-cv-03621 Document 23-4 Filed on 09/24/19 in TXSD Page 23 of 242 19

1| present about the situation of the record with respect
2 |to that hearing. | *'m not now trying to argue with the
3 | Court about what your rulings are, but | want to

4 | conplete my record and make sure that the appellate

5| court knows what steps the defense has gone to to try to
6 | get some of these things in evidence or to have them

7 | suppressed.

8 | want the Court to know and the record to
9 | know that | did meet with Lester Blizzard, an assistant
10 | D. A., and he was in charge fromthe D. A 's standpoint,
11 | Chuck Rosenthal's standpoint, who was the D. A at the
12 [ time, of the investigation of the former HPD Crime Lab.
13 | He took me to the 12th floor where all of the records
14 | that he had access to are stored. There are exactly 40
15 | boxes of records fromthe crime |lab. He had them

16 | cat al oged. He went through all of them but he never
17 | | ooked at anything concerning this case because this

18 | case didn't exist at the time that crime |ab

19 | investigation was going on, which was 2003 and 2004, |
20 | think, the years that Lester was working on it.

21 And so, | didn't read 40 boxes of materi al
22 | because | was assured that since this case didn't even
23 | exist, no one was conpl aining about what happened or

24 | didn't happen at the crime |lab on this case. There

25 | woul d have been nothing for Lester to have investigated
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1|in this case, but | do know where the boxes are, | know
2 | they exist. ' m very confident none of them have
3 |anything to do with this case, however.

4 ' m offering into evidence as a proffer if
5|the Court were to allow me to go -- to offer into

6 | evidence the Bromwi ch reports, which the Court has

7 | enumerated themin order. |f you were to allow me to go

8|linto them if you did, I would also call M chael

9 | Bromwi ch as a witness, who would testify basically to

10 [ two things. He has no personal know edge of this case,
11 | but he would say that the conclusion of his

12 | investigation of the crime lab, it was quote, a train

13 | wreck. And, secondly, that one-third -- nmore than

14 | one-third of the DNA cases studied were flawed in sone
15 | way or anot her. Not that they yielded a false DNA or

16 | shoul d have yielded a DNA result or didn't and should

17 | have or should have and didn't -- if that's different --
18 | but it may be something as sinple as just not followi ng
19 | procedure or not | abeling things correctly, but at

20 | least, in his opinion, nore than one-third of the cases
21 | were fl awed, somehow, quote, contam nated.

22 | am offering for purposes of the record a
23 | sunmary one-page -- it's not a summry -- one page of

24 | what was offered in evidence as the second report of the

25 | i ndependent investigator. And that's Defense No. 10.




Case 4:17-cv-03621 Document 23-4 Filed on 09/24/19 in TXSD Page 25 of 242 21

1| And the State has a copy. Also Defendant's No. 11 is

2 | three pages of the third investigative report by

3| M. Bromwi ch. ' m also offering into evidence

4 | Defendant's 12, 13, 14, and 15, which are specific

5 |instances of contam nation that were found either by the
6 | Houst on Police Departnment's investigation themselves or
7| by the crime lab itself, none of which touched the

8 | evidence in this case, which | understand to be the

9 | genesis of the Court's ruling. They don't touch the

10 | evidence in this case. | *'m not indicating that they do,
11 | but I"mindicating that because of all of this and

12 | because of the, quote, train wreck of the crime | ab,

13 | that the defense should be allowed to go into it with
14 {the jury to show the inherent unreliability of anything
15 | that the crime |ab touched.

16 " m also offering as Defendant's 16, 17,
17 | 18, the three convictions of Deetrice Wallace, who did
18 | have sone connection to this case, but they don't

19 | prove -- | admt they don't prove that she contam nated
20 | evidence. Three convictions are not from anything she
21 | did at the Houston Police Department Crime Lab, but I'm
22 | offering themin response to the State's argunment that
23 | she's not going to be a witness and so we can i mpeach
24 | her. Pretty convenient if the State can just elim nate

25 | any argument or testimny concerning any mal feasance
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l|fromthe crime |ab or unprofessionalismor inconpetence
2| of the former police crime |lab just by not calling the
3| witnesses. So, | think those convictions are adm ssible
4 | because they go to show the inconpetence of the crime

5| lab, but | understand the Court's ruling.

6 The last exhibit is Defendant's 19, which
7|is the entire original file from what was Genetic

8 | Design, which was the crime |lab that the original

9 | cuttings fromthe original rape kit went for testing.
10 | That crime | ab, according to the affidavit fromthe

11 | records custodi an, was acquired by LabCorp, which is a
12 | North Carolina concern. These are the original

13 | handwritten notes of the analyst, the original

14 | phot ographs, all originals of the testing.

15 As we've discussed off the record, we're
16 | of fering this because in this file the Court will see
17 | that Genetic Design did get a DNA profile back in 1993
18 | fromthe panties. They did get a male fraction and a
19 | female fraction. It was a different form of DNA

20 | anal ysis than the STR that has been recently used in

21 | this very case. But this DNA that was extracted was

22 | never conpared. That analysis was never compared on

23 | what is to be the known buccal swabs of the defendant.
24 | And | would seek to cross-exam ne the State's witnesses

25 | or call my own witnesses to stab that that was a DNA
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1| profile that was never resolved in this case. And we

2| feel that's adm ssible.

3 We, of course, are not going to go into

4 | anyt hi ng about DNA without first approaching the bench

5 | because we understand what the State's objections are

6 | and we're not allowed to go into anything concerning the

7]old crime |lab without approaching the bench and getting

8 | permssion. And so, | will follow that and M. Madrid
9|will follow that, but I want all of these things in the
10 [ record for our appeal, if necessary.

11 THE COURT: Okay. So, you are offering

12 | Def endant's 10, 11, 12, 13, 14, 15, 16, 17, 18, and 19.

13| 1s that correct?

14 MR. CORNELI US: Yes, Your Honor.
15 (Defense Exhibit No. 10 through 19 Of fered)
16 THE COURT: That's for purposes of the

17 | notion to suppress hearing only?

18 MR. CORNELI US: Yes.

19 THE COURT: Any objection fromthe State?
20 MS. TI SE: No objection for purposes of the
21 | hearing.

22 THE COURT: Then Defendant's 10 through 19
23 | will be admtted for purposes of the motion to suppress

24 | hearing only. And having already discussed these itens

25 | of f the record and heard argument from counsel, the
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1| nmotion to suppress ruling stands and it will be deni ed.
2 Do you have anything further?
3 (Def ense Exhibit No. 10 through 19 Adm tted
4 For Purposes of Motion to Suppress Hearing
5 Only)
6 MR. CORNELI US: Just to make sure that the
7| record is conplete. | am offering them for the notion
8 | hearing only right now.
9 THE COURT: Ri ght .
10 MR. CORNELIUS: | would offer themin
11 | evidence -- | would seek to offer themin evidence at
12 {the trial, but I'mtaking your ruling that | can't offer
13 | them So, | don't want the record to |look like I'm
14 | gi vi ng up. | still seek to offer them before the jury,
15 | but I'm subject to your ruling. So, | don't think

16 | have to offer them anynmore. You know |I want to offer
17 | them correct?

18 THE COURT: That's correct. And | think
19 (the ruling is clear on the record that the notion to

20 | suppress is denied and all of the evidence fromthe old
21 | Houston Crime Lab, which is not being offered by the

22 | State for any purpose, any relevant purpose, and the

23 | Genetics Design LabCorp results are not being offered.
24 And what | have said in my notion to

25 | suppress ruling is that if it pertains to the evidence
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1|in this case in terms of a contam nation or a storage

2 |issue, you can cross-exam ne that. You can bring

3| forward evidence on it if you would |ike, but we're not

4 | going to go into any of the evidence that's in the
5| Bromwi ch report, the report itself is not adm ssible.

6 | Any of the details of the Bromwich report that do not

7| pertain to the evidence in this case is not going to be

8|admtted into evidence. And any of the disciplinary

9 | records or crimnal records of the persons that worked
10 | at the old HPD Crinme Lab are not going to be admtted

11 | into evidence unless and until one of those -- if a

12 | witness is called that makes it relevant. And if

13 | there's sonmething that arises during the trial, please

14 | approach before you go into that.

15 MR. CORNELI US: Yes, Your Honor.

16 THE COURT: All right. Anything further we
17 | need to put on the record at this time?

18 MS. TI SE: Not hing fromthe State.

19 THE COURT: Let me check to see if the jury
20| is ready to be brought in.

21 THE BAI LI FF: Still m ssing one.

22 THE COURT: It appears we're still m ssing

23 | one juror that was supposed to be here at 10:00. So,

24 | we' Il take a break.

25 THE BAI LI FF: Il will find out where she's
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1] at.
2 THE COURT: We'll take a brief break. As
3 | soon as she is here, we'll resume. So, don't go

4 | anywhere. And we do need to swear the jury in. W're
5| ready to proceed. So, get all of your technol ogy ready

6 |to go. Off the record.

7 (Recess)

8 (Open court, defendant and jury present)
9 THE COURT: Please be seated.

10 Good norning, |adies and gentlemen of the
11 | jury. It's good to see you-all again. And thank you

12 | for being back. And | hope you-all had a great July 4th
13 | weekend and are ready to start hearing some evidence.
14 First, would you please stand and raise

15 | your right hand to be sworn in as jurors?

16 (Jurors sworn)

17 THE COURT: Very well. You may have a

18 | seat .

19 At this time, will the State please arraign

20 | t he def endant ?

21 MS. TI SE: Yes, Your Honor.
22 This is Cause No. 1384794, the State of
23 | Texas vs. Obel Cruz-Garci a. In the name and by

24 | authority of the State of Texas: The duly organized

25 | Grand Jury of Harris County, Texas, presents in the
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1| District Court of Harris County, Texas, that in Harris
2 | County, Texas, Obel Cruz-Garcia, hereafter styled the
3 | Def endant, heretofore on or about September 30, 1992,
4 | did then and there unlawfully, while in the course of
5| commtting and attenpting to commt the kidnapping of

6 | Angel o Garcia, Jr., intentionally cause the death of

7 | Angel o Garcia, Jr. by stabbing Angelo Garcia, Jr. with a

8 | deadly weapon, namely, a sharp instrunment.

9 It is further presented that in Harris
10 | County, Texas, Obel Cruz-Garcia, hereafter styled the
11 | Def endant, heretofore on or about September 30, 1992,
12 | did then and there unlawfully, while in the course of

13 | commtting and attempting to commt the kidnapping of

14 | Angelo Garcia, Jr., intentionally cause the death of
15 | Angel o Garcia, Jr. by an unknown manner and means. It's
16 | agai nst the peace and dignity of the State. It's signed

17 | by the Foreman of the Grand Jury.

18 THE COURT: Thank you, Ms. Tise.

19 Does either side have witnesses in the
20 | courtroont

21 MS. TI SE: Most of our wi tnesses are not

22 | the courtroomat this time, Judge.

23 THE COURT: Does either side wish to have

24 | witnesses sworn in at this time?

25 MS. TISE: We can bring a couple of them

i n
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1|in
2 THE COURT: Let's get the Rule invoked, if
3| either side wishes to have the Rule invoked at this
4 1time.
5 MR. CORNELI US: We do, Your Honor.
6 MR. WOOD: We have two witnesses.
7 THE COURT: Pl ease raise your right hand to

8 | be sworn.
9 (W tnesses sworn)

10 THE COURT: Okay. The Rul e has been

11 | invoked. What that nmeans is you're ordered to | eave the

12 | courtroom and not reenter unless instructed to do so by

13 | the bailiff or by me. You are not to discuss this

14 | or your testimony with other witnesses or anyone el

case

se

15 | except the attorneys. You are not to read any report or

16 | comment on the testinony of evidence in the case.

Any

17 | witness violating this instruction is subject to being

18 | held in contempt of court.

19 So, at this time, you are excuse. W'

20 | calling you in shortly for your testimony.

21 THE W TNESS: Thank you, Your Honor.
22 THE COURT: |In addition, as to -- no.
23 | sorry. Go ahead, witnesses, |eave the courtroom
24 As to the reading of the indictment,

25| M. Obel Cruz-Garcia, how do you plead to that

Il be

[''m
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l1]lindictment, guilty or not guilty?
2 MR. CORNELI US: The defense pl eads not
3| guilty, Judge.
4 THE COURT: Thank you, sir.
5 State, do you wish to nmake an openi ng?
6 MR. WOOD: Yes, Your Honor.
7 THE COURT: Pl ease proceed.
8 STATE' S OPENI NG STATEMENT
9 MR. WOOD: It's Novenmber 5th, 1992. Di ana
10 | Garcia sits in her apartment. She hopes that today
11 | m ght be the day that she gets some good news. It's now
12 | been 36 days since her 6-year-old little boy, Baby
13 | Angel o as she called him has been m ssing. For 36
14 | days, her and her fam |y have been hoping and praying
15 | for that good news. For 36 days.
16 While sitting in her apartment that day on
17 | Novenmber 5th, she finally did get news when the Houston
18 | Police Department officers contacted her. However, it
19 | was not the news that she was hoping for. It was on
20 | that day, as she sat in her apartment, that she | earned
21 | that the remains of Angelo Garcia, Jr., Baby Angel o, had
22 | been found. He had been found out in Baytown on what
23 | was descri bed as a marshy, isol ated, garbage-strewn
24 | beach.
25 You will learn, |adies and gentl emen, that
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l1|the 6-year-old |ittle boy body of Angelo Garcia, Jr. had
2|laid there in that water for 36 days. And when he was

3 | recovered, he was basically deconposed, reduced to,

4 | essentially, a pile of bones. And you are going to
5|learn that on the night that Angelo Garcia went m ssing

6 | that he was wearing what he wore to bed, his pajams, a

7|1little t-shirt and some shorts. And these shorts were
8 |significant. You see, these were his favorite little
9 | Batman shorts. Because Baby Angelo | oved Bat man and

10 | Superman and Spi derman and the things that 6-year-old
11 | little boys |ove.

12 At that time, that was one of the initial
13 | ways that they were able to identify those remains.

14 | Because you see, those little Batman shorts were still
15 | with those skeletal remains when they found him out in
16 | Bayt own.

17 Novenber 5th, 1992 will always be a day
18 | t hat Di ana Garcia remenbers. But that day is just a
19 | smal | piece of this puzzle, |adies and gentl emen.

20 | Because the nightmare for Diana Garcia began over a

21 | month before that, on Septenber 30th, 1992. On t hat
22 | date, she was living with her husband, Arturo. And they
23 | were living over in an apartment off of Fairway, which
24 | is kind of near 610 and Tel ephone Road. And

25 | Sept enber 30th had been pretty nmuch a normal day for her
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1| and her famly. Not hing really out of the ordinary.

2 It came time for bedtime that night and she

3 | put Angelo down to bed on a little pallet on the fl

oor

4 | of their bedroom And not |long after that, she went to

5| bed herself and went to sleep. After watching a I|i

ttle

6| bit of TV, Arturo joined her just a short time |ater.

7| And the next thing that Diana Garcia remenbers is -- or
8 | that she recalls is there are two masked i ntruders

9 |inside of her apartnment. And at that point, everything
10 | starts happening very quickly.

11 Before she knows it, her and Arturo are
12 | forced to lie face-down on the bed. She knows at | east

13 | one of them has a gun. Arturo is being tied up. She

14 | can hear that he is being beaten. And then she feels

15 | her ni ghtgown being lifted and her panties being pulled

16 | down. And as she | ays there, she hears the sounds

17 | her husband next to her being beaten and the cries

of

of

18 | her little boy, Baby Angel o: Mommy, nommy. And that's

19 | when one of the men climbed up on top of her and began

20 | penetrating her. Sexually assaulting her there inside

21 | of her own apartnment.

22 Finally, it stops. And when she's able to

23 | gat her herself and she's convinced that the men are gone

24 | from her apartment, she then frees herself, -because

25 | she's been tied up -- she goes directly to Arturo,

who
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is on the floor. He is badly beaten and bl eedi ng. He

has been tied up with an electrical cord fromthe alarm
clock. She gets himfree and then goes to find Angel o.
Where is Angelo? He is not in the apartment. And then
that reality hits her and Arturo. Angelo is gone.

And then she snaps into mother nmode and she
is frantically trying to get her hands on a phone to
call 911. You will hear that her and Arturo | eave, she
goes next door, and finds a nearby neighbor, and is able
to call 911. And you will hear that call: My baby,
somebody's taken my baby. Arturo is trying to flag
someone down. And very soon after that, the first
Houst on Police Department officer arrives on the scene.
And that's when the investigation into the kidnappi ng of
Angel o Garcia, Jr. begins.

You are going to hear from detectives,
several detectives and investigators, that immedi ately
they started trying to piece this story together to do
their job, but it was hard because the two suspects wore
masks. Di ana and Arturo could not give but just general
descriptions of them height, what they coul d.

Al t hough, the investigators i medi ately
determ ned that there were itens that had gone m ssing
fromin that apartment, robbery just didn't seem i ke

the motive there. And they i medi ately were suspicious
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1| that maybe drugs were involved, but Diana and Arturo

2 | denied that initially. It wasn't until the next day, on
3| Oct ober 1st, when they were meeting with Houston Police
4 | Department Hom ci de detectives that Diana and Arturo

5| came cl ean about their involvement with drugs.

6 They will come in here and they will tel

7 | you that. It isn't something that they were proud of

8 |then and it isn't something that they are proud of now.
9| They will tell you that they wish they could give --

10 | t hey woul d give anything to take that back and to have
11 | been more forthcom ng. But sitting in that interview
12 | room Diana Garcia told the officers: W sold drugs for
13 | that man, Obel Cruz-Garcia; Chico, as he was known by

14 | many of his friends and associ at es.

15 And you will learn that Diana and Arturo
16 | had stopped selling for the defendant a short time

17 | bef ore Angel o's ki dnapping or by the time that Angelo

18 | went m ssing. They had stopped selling. They thought
19 [t hey were being watched by the police, so they said: No
20 | nmor e.

21 Wel |, because of this connection to Diana
22 | and Arturo and Angel o, the investigators inmmediately

23 | started zeroing in on the defendant, |ooking at him

24 | They wanted to question himand find out what his side

25 | of the story was. He wasn't the only person they were
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1| looking at. They were | ooking at every angle. And

2 |you're going to hear that they brought in several people
3 | for questioning and they talked to several people. They
4 | gat hered hair sanmples and bl ood samples from different

5| individual that hopefully m ght make the connection, but
6 | they were | ooking for the defendant. They couldn't find
7 | him

8 Very early on in their investigation, they
9| came into contact with the defendant's wife back then,

10 | Angelita Rodriguez. And they |learned very early on from

11 | Angelita that the defendant was gone. He had gone to

12 | Puerto Rico. And, |adies and gentlenmen, you will hear
13 | from Angelita Rodriguez in this trial. And Angelita
14 | Rodriguez will tell you that on the norning after

15 | Angel o' s ki dnappi ng, the norning after he went m ssing,
16 | on October 1st she is sitting there and she's watchi ng
17 | tel evision and she sees the report and the news story of
18 | Angel o m ssing. Angelita and them were friends with

19 | Di ana and Arturo. Obviously, she was taken aback just

20 | li ke any of us would be by that news.
21 She i medi ately goes to the defendant there
22 |in the apartnments and says: Hey, we've got to go over

23 | to Diana and Arturo's; Angelo is mssing. A normal
24 | reaction by someone that's close to sonmeone. You will

25 | hear from Angelita that the defendant refused to go over
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1 |there. And, in fact, how he responded to her request,

2| he told her he was getting a ticket to Puerto Rico.

3| Angelita will tell you that within hours, probably

4 | somewhere around 36 hours after Angel o had been

5| ki dnapped and had gone m ssing, the defendant bought a

6 |ticket, got on plane to Puerto Rico never to come back.

7| That's how he responded to that news.

8 The investigation did not end there.

9 | Detectives continued to investigate the case and do what
10 [ t hey could, follow up on | eads, but |eads really went
11 | nowhere. And it wasn't until 2007, some 15 years after
12 | Angelo's murder, that police finally caught a break.

13 | You see, with time, with the passage of time cane

14 | advances in science and in technology. And in 2007, DNA
15 | was much different than it was in 1992. And in 2007,
16 | there were itenms of evidence submtted for DNA anal ysis
17 | and testing. There were certain particular itens of

18 | evidence from the sexual assault kit that was performed
19 | on Di ana the night of her rape, back on September 30t h.
20 | There were several of those itens of evidence submtted
21 | for testing.

22 And al so, back on Septenber 30th, 1992 in
23 | Di ana and Arturo's apartment, the Crime Scene Unit

24 | recovered a cigar. And Diana and Arturo will tell you,

25 | and they told officers then: Hey, we don't snoke
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l|cigars, this cigar was not in our house. It was

2 | recovered by the TV. It had to have been left by one of

3 |those men. That cigar was tagged in 1992. Well,

4 | advances in science allowed themto test that cigar

5| DNA in 2007 where they weren't able to do that back

6|'92. That was also submtted for DNA anal ysis.

7 Al so, around that time, investigators

for

in

had

8|finally located the defendant and they were able to get

9| a sanple of his DNA so that they could maybe conpar

e it

10 | agai nst these other items. And you are going to hear

11 | two different DNA analysts come into court and test

ify

12 | that those items from the sexual assault kit from Di ana

13 | Garcia, they were able to obtain a male DNA profile from

14 | certain itens in that sexual assault kit. They were

15 | also able to obtain a male DNA profile from that cigar.
16 | And guess what? It matched the same profile fromthat
17 | sexual assault kit.

18 And they will tell you that based on their
19 [ training and experience that that -- those DNA profiles
20 | that they obtained fromthat evidence matched that of
21 | the defendant. Just another piece of this puzzle,

22 | | adi es and gentl emen.

23 In addition to that, you are going to hear
24 | from a witness named Carnel o Santana, Rudy as nost of
25 | his friends and famly knew himthen and now. And Rudy
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1|is going to tell you that he had a connection to several
2 | people in this case. He knew Diana and Arturo, but he

3 | had a very close connection with the defendant. I'n

4 | fact, he was famly with the defendant's wi fe Angelita.
5| And he actually met the defendant back when they all
6|lived in Puerto Rico in the 80s. And naturally, they

7| were cl ose because Angelita was famly.

8 So, he is going to tell you that sometinme
9|in the |Iate 80s, he came over to the states, cane to

10 | Houston. And shortly after, the defendant and then

11 | Angelita joined him And very soon after they got to

12 | Houston, they becane involved in the drug business. And
13 |it happened pretty quickly. And he is going to tell you
14 | t hat the defendant kind of became the boss of the

15 | operations, but that he and the defendant worked

16 | si de-by-side. And several people sold for them Di ana
17 | and Arturo being two of those people. And it was al ways
18 | cocai ne.

19 But nore inmportantly, he is going to tell
20 | you that he was with the defendant on the night of

21 | Septenmber 30th, 1992. And he was with the defendant and
22 | anot her associate of theirs named Rogelio Aviles,

23 | ot herwi se known as Roger. And they went over to Arturo
24 | and Di ana's apartment. Rudy will tell you that he

25 | thought they were going over to get some drugs or some
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1| noney. Rudy waited in the car. After some time, the

2 | next thing he knows is the defendant is com ng down to

3 |the car with Angelo in his hands. He gets to the car

4 | and Rudy is, like: Whoa, wait a mnute. Why do you

5| have the kid? And he says: Take Angel o back upstairs.

6|1 mean, they knew this kid. And the defendant | eaves

7| and only to return a short time |later with Roger and

8 | Angelo in tow.

9 And you are going to hear that at point
10 [ they get in the car, the defendant | eaves Angelo -- |
11 | mean -- I'"'msorry -- Diana and Arturo's apartment and
12 | i mmedi ately starts headi ng towards Baytown. Rudy is
13 | going to tell you that they pull off at some point, they
14 | pull into kind of a residential neighborhood, pulled
15 | down an isolated street, and the defendant stops the
16 | car. He knew at this point this was not going to be
17 | good. They had a kid in the car. They had the kid in
18 [ the car. This was not part of the plan. He had a
19 | really bad feeling.

20 And Rudy is going to tell you that the
21 | three men get out of the car and that Rudy starts

22 | wal king of f kind of short distance fromthe car. He
23 | goes over and defecates in his pants, but hears the
24 | def endant say to Roger: Do what you have to do. And

25 | before I ong the defendant comes and gets Rudy and Rudy
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goes over and there is Angelo laying there on the
ground, Rudy says |lifeless, as best he can tell. Rudy
t hi nks he has been stabbed because there's bl ood on
Angelo's little shirt. They |load him back into the car
and they drive a very short distance, what we know now
is a location known as Goose Creek Park in Baytown.

And Rudy is going to tell you that at point
t he defendant, while he's got a gun in his hand, hol ding
the gun on him says: Dunp the body. Well, Angelo's
little body kept floating back up to the top of the
water. And he said: Weight the body down. And that's
what they did. And that's where he laid for 36 days.
Exposed to all of the elements, deconposing until he was
found on November 5th.

And Rudy is going to tell you they |eft
there and they had some car issues. They blew out some
tires, they traded out a car. They ended up that night
at the defendant and Angelita's apartment, he and the
def endant did. And the next day, Rudy is going to tell
you that the defendant sold off a car that he had, used
part of that money, bought a ticket to Puerto Rico, Rudy
drove himto the airport, and Rudy never saw hi m again.

Now, Rudy was talked to initially by the
police and he didn't tell that full story. It was many

years | ater when investigators went to talk to him when
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1| they started piecing this story together that they

2 |visited with himagain. He was in custody on a federal
3 |drug case up in Pennsylvania. And he finally came

4 | cl ean. Rudy will tell you that he lived with the guilt
5| of knowi ng what happened to Angelo for many years and he
6 | could not take that information to his grave. And so,

7| he started tal king and he started filling in holes and

8 | explaining things that the officers never were able to

9 | pi ece together.

10 And you are going to hear from Rudy. And
11 | you get to judge Rudy's credibility, just |like we tal ked
12 | about in jury selection. And you will hear Rudy tell

13 | you that he is going to be testifying free of any kind
14 | of prom se, any kind of deal, any kind of benefit cut to
15| him And you get to decide what pieces of the puzzle

16 | Rudy has.

17 At the conclusion of this case, |adies and
18 | gentl emen, Natalie and I will be asking you to do

19 | exactly what we tal ked about in jury selection. We'I]|
20 | be asking you to find whether or not we have met our

21 | burden of proof in this case, whether or not we have

22 | proven the case to you beyond a reasonabl e doubt. And
23 | you will get to review all of the evidence and all of

24 | the testinony that you have heard in order to gauge

25 | t hat .
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1 We' || be asking you to hold the defendant
2 | accountable for his actions. Hold the defendant
3 | accountabl e for the kidnapping and murder of Angelo
4 | Garcia, Jr. And we're going to do that by asking that
5|you find the defendant guilty of capital nurder.
6 Thank you.
7 THE COURT: M. Cornelius, would you like
8 |to make an opening statement?
9 MR. CORNELI US: | woul d, Judge.
10 THE COURT: Pl ease proceed.
11 DEFENSE OPENI NG STATEMENT
12 MR. CORNELI US: Good morning, |adies and
13 | gent | emen.
14 JURORS: Good morning (in unison).
15 MR. CORNELI US: Il will make a short opening

16 | stat ement.

17 | guess the greatest fear that a defense
18 |  awyer has in a case like this is the fact that there

19 | are people that if they are presented with evidence that
20| a child has died and the State points their finger at

21 | someone who they say did it, that's the only evidence

22 | they need.

23 Now, the law didn't allow us to ask y'al

24 | that question. None of you were asked that specific

25 | questi on. But the questions that you were asked and the
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1| answers that you did give indicated to us that you are
2 | not that kind of a person, that you'd require strict
3 | evidence and proof beyond a reasonabl e doubt. Not a
4 | dramatic opening statement by the State tal king about
5|little Baby Angelo in his pajamas and all that Kkind of
6 | stuff, but actual evidence.
7 | think the evidence is going to | eave you
8|in this case with four questions that you are going to
9 | have to answer. Serious questions. The first one would

10 | be: How nuch credibility are you going to give

11 | witnesses that are admtted |liars and drug dealers? And
12 | the second one is going to be: Can you base a capital
13 | murder conviction on the testimny of someone who is, by
14 | his adm ssion, a co-defendant and who has everything to
15 | gain by lying? And the third one is going to be: MWhat
16 | actually does the so-call ed DNA evidence prove with

17 | respect to this boy? And the fourth one: \What does the

18 | medi cal evidence show? What does it show?

19 You are going to have those four questions
20| to wrestle with, | guarantee. If the evidence goes as |
21 | anticipate, | will be asking you for a verdict of not

22 | guilty.

23 Thank you very much.

24 THE COURT: State, please call your first

25 | wi t ness.
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1 MS. TISE: Your Honor, at this time the
2| State would like to offer State's Exhibits 5 and 6.
3 | They are the business records affidavit for a 911 tape
4| as State's Exhibit 5. State's Exhibit 6 is the actual
5| copy of the tape. I will offer it to defense counsel
6 | for any objection.
7 (State's Exhibit No. 5 and 6 Offered)
8 MR. CORNELI US: No objections.
9 MS. TISE: At this time, we'd like to
10 | publish it.
11 THE COURT: State's Exhibit 5 and State's
12 | Exhibit 6 will be admtted. And you may publish it to
13 (the jury at this tinme.
14 (State's Exhibit No. 5 and 6 Adm tted)
15 MS. TI SE: | also have a transcript of the
16 | statenments of the 911 tape. I have a copy for each
17 | juror to aid themin follow ng al ong.
18 MR. CORNELI US: Judge, | don't see that
19 [that's necessary. It's in English.
20 THE COURT: Approach the bench.
21 (At the Bench, on the record)
22 THE COURT: Have you tendered the --
23 MR. CORNELIUS: She has. |1've read it. |
24 | don't think it's incorrect. | don't think it's
25 | necessary.
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1 MS. TISE: As 911 tapes often are, Judge,
2|it's hard to hear. And so, we'd like to be able to
3 | provide a transcript for themto follow al ong.
4 THE COURT: You think it would aid and
5| assist the jury in understandi ng what the transcript is
6 | sayi ng?
7 MS. TI SE: | do, Judge.
8 THE COURT: s it -- so you have had an

9 | opportunity, M. Cornelius, to review it?

10 MR. CORNELI US: | have.

11 THE COURT: You don't differ from what --
12 | you don't believe it m srepresents the actual tape, do
13 | you, sir?

14 MR. CORNELI US: No.

15 THE COURT: Okay. Very good. I "' m goi ng

16 {to allow this then.

17 MS. TI SE: I have a copy for you as well.
18 THE COURT: Thank you.

19 (Open court, defendant and jury present)
20 THE COURT: Ladi es and gentl emen, the

21 | transcript is provided to assist you, if it does, in

22 | listening to the 911 tape, but the tape itself is the
23 | actual evidence and that's what you will rely on in
24 | remembering the testimony fromthis 911 tape.

25 You may proceed.
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1 (Exhi bit published)

2 THE COURT: Deputy, please pick up the

3 |transcripts.

4 Al'l right. Call your first.

5 MR. WOOD: Your Honor, State calls Officer

6 | James Dever eaux.

7 THE COURT: And has this witness been

8 | sworn?

9 MR. WOOD: | believe he has, Your Honor.
10 THE BAI LI FF:  Your Honor, the officer has
11 | been sworn.

12 THE COURT: Pl ease keep your voice up and

13 | speak into the m crophone.

14 You may proceed.
15 MR. WOOD: Thank you, Your Honor.
16 JAMES DEVEREAUX,

17 | havi ng been first duly sworn, testified as follows:
18 DI RECT EXAM NATI ON

19 | BY MR. WOOD:

20 Q Good norning, Officer Devereaux.
21 A Good mor ni ng.
22 Q Can you please introduce yourself with your

23 | full name for the | adies and gentlemen of the jury?
24 A James Dever eaux.

25 Q And can you tell us how you're enmpl oyed
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1| Officer Devereaux?
2 A City of Houston Police Departnent. ' m a
3 | sergeant of police currently assigned to the Robbery
4 | Division.
5 Q And |I'm sorry, Sergeant Devereaux.
6 A That's okay.
7 Q How | ong have you been with the Houston Police
8 | Depart ment ?
9 A Thirty-one years.
10 Q And you said that your current assignnment is a
11 | sergeant in the Robbery Division. I's that right?
12 A Yes, sir.
13 Q What ot her assignments or responsibilities have
14 | you had within the Houston Police Departnment?
15 A Af ter graduating the police acadeny, | was
16 | sworn in as a police officer and assigned to the
17 | Sout heast Patrol. About 13 years later, | promted to
18 | sergeant. | also worked in patrol as a sergeant. | was
19 | assigned to the Jail Division for a few years, back in
20 | patrol, and then transferred to the Robbery Division.
21 Q So, how long in total over the 31 years have

22 | you been assigned as a patrol officer or in a patrol
23 | division?
24 A About 14, 15 years.

25 Q Generally, Officer Devereaux, what are the
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1| responsibilities of a patrol officer as an assignnment
2 | within HPD?
3 A Patrol officers were considered -- | would
4 | consider myself |ike a generalist. W handle all types
5| of calls for police service. It includes writing
6 |traffic tickets, investigating accidents. | f somebody
7| comes home and finds their home burglarized, we'll run
8 | those calls. Di stur bance calls. Just any type of call
9| for service. \When sonmebody would call the police, we'll
10 | send a uniformed patrol officer.
11 Q Sergeant Devereaux, | want to direct your
12 | attention back to 1992. How were you enpl oyed back
13 | t hen?
14 A In 1992, | was a police officer assigned to the
15 | nightshift patrol out in southeast.
16 Q Were you working a particular area of town at
17 | that time or how does that work?
18 A We're assigned to a district, which is a small
19 | portion of the city within the district. It's a smaller
20 | area, what we call a beat. That night | was assigned
21 | 10's beat, which is the northern portion of our
22 | district, which was the 13th district.
23 Q Specifically on Septenber 30th, 1992, were you
24 | working as a patrol officer on that date?
25 A Yes, sir.
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1 Q Did you have an opportunity to be dispatched to
2| a location of 6705 Fairway that night?
3 A Yes, sir.
4 Q And are you famliar with that area?
5 A Yes, sir.
6 Q |s that | ocation a |ocation within Harris
7 | County, Texas?
8 A Yes, sir.
9 Q Do you recall what time or around what time it
10 | was that you were dispatched out to that scene?
11 A It was at nighttime. About roughly 11:50,
12 | 11: 49.
13 Q Did you arrive at that scene shortly after
14 | that ?
15 A Yes. Approximately three m nutes | ater.
16 Q So, | guess, you were probably somewhere cl ose
17 | in the neighborhood?
18 A Yes, sir.
19 Q When you got to the scene, what do you recal
20 | about that specific scene?
21 A Well, when we pulled up, | remember there was a
22 | mal e outside trying to wave us down and then there was
23 | another femal e that was on the phone kind of |ike pacing
24 | back and forth and in kind of an excited state.
25 Q Descri be what -- what was that scene? |[|s that
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1| residential, business, or what?
2 A It was a residential scene at the apartnment
3 | compl ex.
4 Q Were there others there at the scene ot her than
5|the male and female that you identified?
6 A As we pulled up, there was some extradition
7 | peopl e that had come outside, outside their apartment
8 | doors.
9 Q What about any enmergency personnel, was anyone
10 | el se on the scene?
11 A We were the first ones.
12 Q Okay. MWhat did you do first when you arrived?
13 A We tried to figure out what was going on. W
14 | got the call as a -- like a robbery, sexual assault
15| call. And we tried to | ocate our conplainants or our

16 | victimand the witnesses, tried to figure out exactly
17 | what was goi ng on.
18 Q Did you have an opportunity to identify a

19 | femal e individual by the name of Diana Garcia?

20 A Yes, sir.

21 Q And a male by the name of Arturo Rodriguez?
22 A Yes, sir.

23 Q Did you | earn that anyone had gone m ssing or

24 | possi bly had been kidnapped from that |ocation?

25 A We were informed that Diana Garcia's son was




Case 4:17-cv-03621 Document 23-4 Filed on 09/24/19 in TXSD Page 54 of 242

50
1| ki dnapped. He was 7 years ol d.
2 Q Did you personally speak with Diana Garcia?
3 A Yes, | did.
4 Q And can you describe kind of what her state of
5| mnd was when you spoke with her?
6 A She was excited, hysterical, really nervous and
7 | scared, you know, because of what happened to her and
8 | her son and her husband as wel .
9 Q Do you recall, was she crying or not?
10 A Yes, she was.
11 Q Was it your impression that the event for which

12 | she was excited about had just happened?

13 A Yes, sir.

14 Q Generally, what did Diana tell you at that
15| time?

16 MR. CORNELI US: Obj ect to the hearsay.
17 THE COURT: That will be sustained.

18 Q (By M. Wbod) While visiting with any of the

19 | i ndi vi dual s out at the scene, were you able to get any
20 | ki nd of description of possible suspects involved?

21 A We received a vague description of the two

22 | suspects and some possible vehicle information.

23 Q And what did you do with that information?
24 A | put out what we call a GB, a general

25 | broadcast over the radio. W send a message to the
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1| dispatch as well so if we get a GB nunber that way that
2 |information could be, you know, given out throughout the
3|city and other patrol stations that aren't on our radio
4 | channel .

5 Q Let me ask about the male individual, Arturo

6 | Rodri guez. What were your observations of Arturo?

7 A | remember, you know, fromreviewi ng ny report

8| earlier that he had some cuts on the back of his head.

9 Q Was he eventually treated or do you know?

10 A An ambul ance was called out to the scene for
11 | him

12 Q Ot her than putting out that general broadcast,

13 | what else did you do while you were out there at that
14 | scene?

15 A Well, as a patrol officer, as | nmentioned

16 | earlier, we are just generalists. This was a fairly --
17 | you know, a very serious crime and incident. So, we

18 | contacted our Hom cide Division for the kidnapping and
19 | al so contacted our Juvenile Division since it did

20 | involve a juvenile.

21 Q Did you stay up there at the scene unti

22 | someone else arrived or how did that work?

23 A Yes, sir, we stayed out at the scene.

24 Q What -- did anything -- did Diana Garcia remain

25 | there at the scene or was she transported anywhere, if
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1| you know?
2 A She stayed there for a while and she was
3 | eventually taken to the hospital by another police
4 | officer.
5 Q At some point did you rel ease the scene over to
6 | a Hom ci de sergeant?
7 A Yes, sir.
8 Q And who was that?
9 A Sergeant Elliott.
10 Q Sergeant Devereaux, | guess in 1992 how | ong
11 | had you been on patrol at that point?
12 A Ri ght at about 10 years.
13 Q And over the course of your 31 years, you have

14 | spent a lot of time on patrol based on your testinmony.

15| 1s that right?

16 A Yes, sir.
17 Q Was this scene and this call-out back on
18 | Sept ember 30th, 1992, was that -- did that stand out

19 | your mnd at all?

20 A |*ve never forgotten this call. And fromthe

21 | outcome of the call that | realized about 30 days | ater

22 | or so, maybe a little |Ionger, this was probably the most

23 | horrific call that |I've ever ran in that time period.

24 Q And Sergeant Devereaux, you stated that this

25 | an area of town that you worked back then and were

is
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1 |famliar with at that time?

2 A Yes, sir.

3 MR. WOOD: Your Honor, may | approach the
4| witness?

5 THE COURT: Yes.

6 Q (By M. Wbod) Sergeant Devereaux, |'m showi ng

7 | you what's been marked for identification purposes as

8| State's Exhibit 7. Do you recogni ze that (indicating)?
9 A Yeah. That's Barnett Stadium which is the

10 | foot ball stadium the baseball diamnds. And then the

11 | apartnment complex is right across the street from

12 | Barnett Stadium

13 Q And State's Exhibit 7 is a map of that area or

14 | an aerial map?

15 A It's an aerial map, yes, sir.
16 Q Does that fairly and accurately depict the
17 | scene or the general |ocation as you recall it from back

18 | in September of 19927

19 A Yes, sir.

20 MR. WOOD: Your Honor, at this time, | wll
21 | offer State's Exhibit 7 into evidence after tendering to
22 | defense counsel.

23 (State's Exhibit No. 7 Offered)

24 MR. CORNELI US: No objection.

25 THE COURT: State's Exhibit 7 will be
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admtted wi thout objection.
(State's Exhibit No. 7 Adm tted)
MR. WOOD: And I'll pass the witness, Your

Honor .

THE COURT: M. Cornelius, you may proceed.

CROSS- EXAM NATI ON

BY MR. CORNELI US:

Q Sergeant Devereaux, my nane is Skip Cornelius.

| don't know if

we' ve met on ot her cases, but we've

never tal ked about this one, right?

A No, we haven't, sir.

Q Do you have your report or did you |look at it?

A Yes, sir, |'ve reviewed it.

Q All I"mfinding is a couple of pages that you
wrote. |Is that correct?

A Yes, sir.

Q The description, the general description that

you put out, what was it?

A What we received fromthe conpl ai nants, that

t he suspects that were described to us as possibly black

mal es, one weari
we put out over

out .

ng a mask. The vehicle description that

the GB. That's basically all we put

So, two black males, one wearing a mask?

A Possi bl

e black mal es, yes, sir.
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1 Q Okay. No hei ght, no weight?
2 A If I remenber fromreviewing my report, she
3 | descri bed she only saw one of the suspects and she only
4 | remembered him as being tall.
5 Q Okay. I|'"m not trying to get you to testify to

6 | what she said to you or to repeat what she said to

you.

7| So, my question is: What do you think went out over the

8 |air as a description?

9 A The description that we received, that it

was

10 | possibly two black mal es, one was wearing a mask, and

11 | the description of the vehicle as well.

12 Q So, no height or weight went out over the air?
13 A No, sir.

14 Q No age?

15 A Not that | can remenber, sir.

16 Q Did you discover that anything had been taken?
17 A In the report, there was |listed a bracel et and
18 | a wallet that was |isted as stolen.

19 Q Say it again. | couldn't --

20 A Oh, |I'msorry. In the report, we listed a

21 | bracelet, sonme sort of gold bracelet, and a wallet that
22 | was stol en.

23 Q Okay. Did you notice if the man and woman had

24 | on jewelry at the time that you tal ked to then?

25 A | don't remenmber.
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1 Q Was anything said to you by anyone concerning
2 | drugs or this could have had something to do with drugs?
3 A There was some mention that there m ght have
4 | been some drugs being dealt out of the apartment.
5 Q Okay. And where did you get that information
6| fronf?
7 A It was sonebody inside the complex, like a
8 | nei ghbor, somebody that just came outside.
9 Q So, that was obviously pure hearsay?
10 A Yes, sir.
11 Q But when you were -- when you found that out,
12 | did you give that information to Sergeant Elliott?
13 A If I remenber correctly, yes, we did.
14 Q And were there other sergeants or detectives --
15 | did they have detectives back in 19927
16 A They were sergeants. We don't carry the rank
17 | of detective, but there were others out there.
18 Q Back in 1992, though, was everybody a sergeant
19 { or --
20 A Yes, they were sergeants then.
21 Q  Now?
22 A Now t hey are sergeants and then they were
23 | sergeants.
24 Q Okay. All right. Any other sergeants involved

25 |in this investigation that you know of?
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1 A From the Hom ci de Division, there was sonme

2 | others, but I don't know exactly who they were.

3 Q And t hey woul d have been privy to the sane --

4 | or had the opportunity at |east to have the sane

5 |information that Sergeant Elliott got?

6 A As far as | know, yes, sir.

7 Q Sergeant, were you able to talk to these two

8 | individuals in English?

9 A If I remenmber right, we spoke to Diana Garcia
10 {in English, if | remenber correctly. The male, | don't
11 | remenber.

12 Q Okay. Did you gather any information from

13 | anyone that these two individuals knew who their

14 | attackers were?

15 A We t hought we -- we thought they knew who they
16 | were, but we did not receive any information that they
17 | knew t hem

18 Q Why woul d you think that?

19 A Well, fromthe information that we received

20 | earlier, that it was possibly drug-rel ated.

21 Q Okay. Did you yourself -- what you said, not
22 | what somebody el se sai d. Did you yourself say to these
23 | two individuals words to the effect: Your son's been
24 | taken, do you know who it is who did this? Did you say
25 | that to thent
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1 A Yes, | believe we did. O | did. Because ny
2| main concern was with the son at that time.
3 Q Okay. And even after saying that, the best you

4 | could get was possibly two black mal es, one wearing a
5| mask?

6 VMR. WOOD: Obj ection, Your Honor. That's
7 | back-door hearsay, that response.

8 THE COURT: That will be sustained.

9 Q (By Mr. Cornelius) Okay. Could you get

10 | anyt hi ng other than that, though?

11 A No, sir.

12 MR. CORNELI US: Pass the witness at this

13 | time, Judge.

14 MR. WOOD: | have no other questions.

15 THE COURT: May the witness be excused?
16 MR. CORNELIUS: As long as he's on-call.
17 THE COURT: Very good.

18 MR. WOOD: That's fine.

19 THE COURT: Officer, you're excused.

20 Pl ease call your next.

21 MS. TISE: The State will call Sergeant

22 | Elliott.

23 THE BAI LI FF: This witness has been sworn,

24 | Your Honor.

25 THE COURT: Thank you.
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1 Pl ease speak into the m crophone and keep
2 | your voice up.
3 THE W TNESS: That's not a problem for ne.
4 THE COURT: You may proceed, Ms. Tise.
5 MS. TI SE: | don't think it's a problem for
6 | me either, Judge.
7 C. E. ELLI OTT,
8 | having been first duly sworn, testified as follows:
9 DI RECT EXAM NATI ON
10 | BY MS. TI SE:
11 Q Woul d you introduce yourself to the jury,
12 | pl ease, sir?
13 A ' m Sergeant C.E. Elliott of the Houston Police
14 | Depart ment.
15 Q Okay. And can you tell the jury how | ong
16 | you' ve been enpl oyed by the Houston Police Department?
17 A Thirty-six plus years.
18 Q Can you tell us a little about where you spent
19 | your tinme in those past 36 years?
20 A | graduated fromthe police acadenmy in March of
21| ' 77, was assigned to patrol, |later transferred to the
22 | Accident Division, at the time it was a fatality
23 | division unit. | pronmoted in November of 1992 to what
24 | was then a separate rank of detective. Like in the
25| mlitary, or the government, G S6, or whatever, it was
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1| same pay rate as a sergeant, but you were a detective
2 | and not a sergeant. | had a different badge, a
3 | detective badge. Chief Brown changed all of the
4 | detectives to sergeants in, | think, 1984, '85. It
5|didn't change ny job any. When | made detective, | went
6 |to Burglary and Theft, | worked burglary and theft
7 | cases. | later transferred to the fugitive detail and
8| ran felony warrants until 1990, October 1st, 1990. I
9 |reported to nightshift Hom cide. | stayed in nightshift
10 | Homi cide till October 12th of 1992. Then | transferred
11 | to dayshift Hom cide. And | have been working in the
12 | mrurder squad dayshift ever since.
13 Q So, basically, just days after this scene you
14 | transferred from nightshift Hom cide to dayshift
15 | Hom ci de?
16 A Yes. | was one of the [ast ones. We were at
17 | that time -- everything changes. W were in the process
18 | of phasing out full-time nightshift units and bringing
19 | everyone over to days at that period and | was one of
20 | the |l ast ones to | eave.
21 Q And | guess nothing takes the place of 30 plus
22 | years of on-the-job training, but |I take you've received
23 | a lot of other training over the course of your years
24 | with HPD?
25 A Thousands of hours. The departnment requires 40
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1| hours of in-service training a year. |"ve never been
2 | shy about taking training. | usually averaged closer to
3 | between 60 to 80 hours. Some years | did special

4 | schools, 120 hours to 200 hours of training a year.

5| Through the departnment, outside agencies, various

6 | associations in groups that | belong to.

7 Q Where are you currently assigned?

8 A Dayshi ft Hom ci de.

9 Q And can you tell the jury a little bit about

10 | how it works? You have patrol officers who are out at
11 | the scene and then you have officers who are assigned to
12 | the Hom ci de Division that have a different role. Can
13 | you ki nd of explain how those roles work?

14 A In Hom ci de, we don't obviously go out on

15 | patrol. We're a responsive unit. We respond when

16 | patrol calls us to a death or a serious investigation

17 | that I'm assigned to. We do a rotation. On nightshift
18 (in 1992, | just did the nightshift call-out. Since I

19 | was assigned nights, | worked 10:00 to 6:00 or 11:00 to
20| 7:00. And I'd sit in the office and wait for a scene to

21 | come in and I'd be assigned to it and |I'd go out and

22 | investigate the scene. It's what we call the snoking
23 | gun or a clear case, I'd finish it up then. If it was a
24 | who-done-it or had extensive followup, |I'd pass it on

25 | to the dayshift.
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1 Q Okay. So, if you didn't have an obvi ous

2 | suspect and the crime wasn't solved i mmedi ately that

3 | night, the case wouldn't be yours the next day?

4 A No. Ni ghtshift was strictly to respond and

5| conduct the scene investigation. Like | said, if it

6 | could be solved then, we'd solve for continuity sake,

7| but if there was a |ot of followup to do, obviously,

8 | working in the m ddle of the night you couldn't do nuch
9| foll ow-up.

10 Q And the patrol officer who comes out to a scene

11 |is going to have a conmpletely different role, correct?

12 A Correct.
13 Q What woul d be a patrol officer's role?
14 A On a major case, to observe and determ ne what

15 | happened and basically hold and secure the scene until
16 | Hom ci de got there.

17 Q So, it's not the patrol's job -- the patro

18 | officer's job to take detailed statements of witnesses,
19 | correct?

20 A No, not at all.

21 Q Not their job to go out |ooking for a suspect,
22 | correct?

23 A Correct.

24 Q Or process the scene?

25 A. Correct.
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1 Q Those are all things that Hom cide is going to
2 | do when y'all get there?
3 A Correct.
4 Q Okay. And the goal is to get those patro
5| officers back on the street to be first responders?
6 A Correct.
7 Q Okay. | want to take you back to 1992. And
8| fromwhat you're telling us, back in the day you were
9| finishing up the end of your termas a nightshift
10 | Homi ci de officer?
11 A Yes, ma'am
12 Q Okay. Do you remember going out to a scene on
13 | the night of Septenber 30th, 1992, on Fairway?
14 A Very much so, yes.
15 Q And why do you say "very much so"?
16 A It's one of those things you don't forget. It
17 | was a 7-year-old little boy kidnapped and kill ed.
18 Q And you've seen a lot, |I'msure, in your years
19 | as a Hom ci de detective?
20 A Yes.
21 Q This one sticks out for you?
22 A Yes, ma'am
23 Q Back in September, September 30th, 1992 to be
24 | exact, do you recall about what time it was when you
25 | were called out to that scene?
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1 A | was actually called October 1st at 12:35 in
2 | the norning. I was in my office. Then on nightshifts,
3|it was hurry up and wait. That's one of the reasons
4 |they did away with the nightshift at the tinme was
5| because you'd just sit around. Not to be crast, but
6 | you'd wait for someone to die. It was a waste of
7 | mnpower at the time, but you'd sit there. And | was
8|first up on the board. As a matter of fact, | think I
9 |was the only one on the board. | caught the scene at
10 | 12: 35 and grabbed ny gear and went out there.
11 Q Okay. And so, at that point in time, the
12 | scene -- you |learned that the actual incident had
13 | happened prior to m dnight, correct?
14 A Correct.
15 Q Patrol officers would come to the scene and
16 | secure the location --
17 A.  Right.
18 Q -- doing their jobs?
19 And then at some point it was decided that
20 | Hom ci de needed to be brought out there.
21 A Yeah. Back then, preceding cell phones, it
22 | woul d go through dispatch. It takes tinme. I f they got
23 | the call, | think around 11:50, called, it got to ny
24 | office at 12:35. And it wasn't that far out there from
25 | the office. | ran over from-- | come from Ri esner,
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1| which was where our office was then. W' ve moved twice
2| since this case. | was out there before 1 o'clock.

3 Q Okay. And that l|ocation on Fairway, is it in
4 | Harris County, Texas?

5 A Yes, ma'am It's just off the South Loop.

6 Q Okay. And the nature of the call was

7 | ki dnappi ng?

8 A Yes.

9 Q Okay. When you got there, what did you

10 | observe? Can you tell me first a little bit about the
11 | apartment conmplex we're tal king about?

12 A It's a small apartment conpl ex. lt's just off
13 |the Gul fgate Mall area out 610 between Tel ephone and

14 | Broad on Fairway across the street from Barnett Stadium
15|1t's a big reference point out there. Li ke I say, it's
16 | an old two-story, U-shaped apartnment conpl ex. Maybe

17 | l ess than 30 units. | think they had 26 units in it.
18 | Three separate buildings in a horseshoe. The back

19 | buil di ng was being renovated and was empty. Two-story,
20 | brick concrete, wood apartment complex. A small,

21 | i ndependent | y-owned conpl ex.

22 Q What ki nd of neighborhood is this, would you
23 | describe it?

24 A Generally it was m ddle to | ower blue-collar

25 | enpl oyed, Hi spanic. M xed conmmunity, primarily moving
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l|to Hispanics, is the majority at the tine.
2| Transitioning froma white area into Hispanic and bl ack.
3| And just part of -- not inner-city because it's outside

4 | the | oop, but a change in part of Houston at the tine.

5 Q Okay. And when you got there, what was going
6| on?

7 A Patrol cars were parked out front. They were
8 | securing the scene and holding it. | talked to the

9 | officers at the scene and began my initial

10 | i nvestigati on.

11 Q And did your investigation initially focus
12 | largely on the scene itself?

13 A In getting informati on out about the m ssing
14 | chil d, yes.

15 Q Okay. And | want to talk to you about the
16 | scene first and then we'll talk about getting that

17 | information out to the public.

18 A Okay.

19 Q Were pictures taken to docunent the scene?
20 A |*'m sorry, what?

21 Q Were pictures taken to docunent the scene?
22 A Yes, they were.

23 Q Okay.

24 MS. TI SE: May | approach, Your Honor?

25 THE COURT: Yes.
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1 Q (By Ms. Tise) I'"'mgoing to show you State's
2 | Exhibits 9 through 31 (indicating).
3 A Okay.
4 Q "Il ask if those pictures fairly and
5| accurately reflect the scene that you made that night on
6 | Fai rway?
7 A Yes, they do.
8 MS. TISE: Your Honor, |I'm going to offer
9| State's Exhibits 9 through 31. And | will show themto
10 | def ense counsel for any objection.
11 (State's Exhibit No. 9 through 31 Offered)
12 MR. CORNELI US: No objection, Judge.
13 THE COURT: Very good. State's Exhibits 9,
14 | 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23,
15| 24, 25, 26, 27, 28, 29, 30, and 31 will be admtted
16 | wi t hout obj ecti on.
17 Do you wish to publish those at this time?
18 (State's Exhibit No. 9 through 31 Adm tted)
19 MS. TI SE: | do, Judge.
20 THE COURT: You nmay publish them
21 MS. TISE: And we're proceeding with a
22 | Power Poi nt presentation to nake it easier for the jury.
23 THE COURT: Okay. You may proceed.
24 Q (By Ms. Tise) Take a | ook there on your |eft,
25 | Officer. You can see State's Exhibit No. 9. And can
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1|you tell the jury what we're | ooking at here?
2 A That is the front door to the scene |ocation
3 | Apartment No. 3 at 6705 Fairway. You can see the nunber
4|3 exhibited in the center of the door, which is of note.
5|You will also -- it's got a flash going on it, but the
6 |light to the right of the door is off. It's not
7 | functioning. The door is open and you'll see inside.
8 Q Al'l right. And so, the outside |light there was
9 | burned out basically?
10 A Yes.
11 Q Okay. Taking a |look at State's Exhibit No. 10.
12 | This is a backed-up picture of that front entrance,
13 | correct?
14 A Correct.
15 Q And what is that there chained on that post out
16 | in front of that?
17 A It appears to be chained, but it's not
18 | actually -- the bicycle has a chain around it. It's a
19 | child's bicycle |Iaid down agai nst the post. It's got a
20 | chain around it, but it appears that Angel o probably
21 |tried to lock it up, forgot he had to lock it around the
22 | post instead of just locking the chain to the bicycle.
23 Q Okay. Taking a |look at State's Exhibit 11 --
24 A You see --
25 Q -- what are you docunenting here?
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1 A What |'m documenting here -- |I'mtouching the
2 |screen -- | was seeing the door hasp and screws fromthe
3 | doorjamb where the door was kicked open. Peopl e put

4 | fantastic | ocks on their doors and then they screw them

5|into 1-by-4's or light wood in the doorjamb. And that'

S

6 | actually what gets broken nost of the time when the door

7|is forced open, is the doorjamb. The lock is secure.
8|It's still in a |ocked position, but there's just

9 | nothing there to hold it open and it's kicked off the

10 | door. And that's what you see laying there is the throw

11 | that the | ock goes through and the screws that have been

12 | knocked out of the wood.

13 Q And did this indicate to you forced entry?
14 A Very much so.
15 THE COURT: Let me stop you for just a

16 | m nut e.

17 Members of the jury, there's two nore

18 | pictures -- televisions if you can't see this one well.

19 | They were not on before, so | wanted to bring that to
20 | your attention.

21 You may proceed.

22 Q (By Ms. Tise) Taking a | ook at State's Exhibit

23 | No. 12, can you tell us about what we're doing now as
24 | we're proceedi ng?

25 A You are standing in the doorway | ooking into
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1| the apartment. And it is not a big apartnment. It's a
2 | downstairs apartment, one bedroom You've got a
3|living -- one roomthat's kind of a living room kitchen
4 | combi nati on, and then the bedroonis in the background.
5 Q Okay. And that doorway that we can see in the
6 | background where it | ooks |ike maybe a TV set or
7| something in there, is that the bedroon®
8 A Yes.
9 Q Okay. Can you indicate the doorway and the TV
10 | set we're tal king about in the bedroom area?
11 A Here is the door and the TV right there and you

12 | can see the bed.

13 Q And so, basically it's a two-room apartment ?

14 A Correct.

15 Q One large living room kitchen combi nation?

16 A Correct.

17 Q And then a bedroomwith a small bathroom of f of
18 |it?

19 A Correct.

20 Q Okay. Taking a |look at State's Exhibit 13.

21 A Looking inside the living room area, you see a

22 | hat tree there that's got men's and wonen's hats on it.
23| 1'"mnoting that. You see the picture of Angel o Garci a,
24 | little Angelo, on the wall. And just the TV or VCR box

25 | of sonme sort there in the living room area.
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1 Q Did you notice a big difference between the two
2| min living areas of the home as far as the condition?
3 A Yes.
4 Q Can you tell the jury a little bit about that?
5 A The living room was pretty nuch undi sturbed.
6 | Everything was where it appeared to be |ike you'd go off
7| and |l eave it when you went to bed at night. The bedroom

8 |was in conmplete disarray, doors were pulled out, turned

9 | upsi de-down, covers on the floor, blankets were thrown

10 | down. It had been ransacked. And it just |ooked Iike

11 | someone was in one room searching for stuff, tearing

12 | stuff out in the bedroom and had pretty much just

13 | wal ked through the living room without tearing anything
14 | up or |l ooking in there.

15 Q Okay. Take a look at State's Exhibit 14. And
16 | does that kind of illustrate what you are tal king about
17 | (i ndicating)?

18 A That's the kitchen and that's -- you know, you
19 | see the garbage. It's not turned over. You see the

20 | di sh sinks out, but the dishes are washed and there is
21 | stuff set out. That's the way a person m ght go off and

22 | l eave their house when they went to bed at night.
23 Q Fairly orderly?

24 A Fairly orderly.

25 Q Taking a | ook at State's Exhibit 15, just nore
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1| of the same (indicating).
2 A That's a reverse. You are |ooking out the
3| front door. And you can see it's dark outside, but you
4 | see the refrigerator is right behind the door, the
5|chair. A reverse position. The kitchen has the wi ndow
6 | over -- or the stove that has the wi ndow over it with a

7| filmy curtain or alnost transparent curtain, where the
8 | other curtain in the living room side where you'd be

9 |sitting at night, say, is a bigger wi ndow, but it's

10 | compl etely cl osed and the curtain is off so you couldn't
11 | see in if you wal ked past it.

12 Q And State's Exhibit 16, what are you

13 | documenting (indicating)?

14 A The purse is sitting there apparently
15 | undi st ur bed. It's just been | eft alone.
16 Q Okay. And did you learn that was Diana's

17 | purse?
18 A Yes.
19 Q Taking a | ook at State's Exhibit 17. \What are

20 | we | ooking at (indicating)?

21 A That's the dining area of the kitchen here.
22 | And over here is the door to the living room-- or to
23 | the bedroom And you will begin to see on the bottom

24 | the disarray of the clothes thrown on the floor and the

25 | ransacki ng.
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1 Q State's Exhibit 18 (indicating).

2 A Looki ng back into the living room area, you've

3 | got the console TV, a hutch with knickknacks on it and
4 | personal affects, flowers. And, again, it's just

5| showi ng that nothing apparently is really disturbed

6| there.

7 Q Okay. And this television in this State's

8 | Exhibit 18 photo, it's one of two TVs in the apartment,

9 | correct (indicating)?

10 A Correct.
11 Q State's Exhibit 19 (indicating).
12 A A close-up of the ransacking there. You can

13 | see that the clothes and all are thrown on the fl oor

14 | where you wouldn't normally have dropped cl othes on the

15 | fl oor, but you don't |leave themin the doorway where you

16 {will stunble over them you know, normally.
17 Q State's Exhibit 20, where are we now

18 | (i ndicating)?

19 A We're in the bedroom And you can see the

20 | conplete -- the drawers are pulled out. In | ater

21 | pictures, you will see them turned upsi de-down or

22 | what ever. Luggage is thrown around. It's just -- the
23 | room | ooks |ike someone has searched it.

24 Q Okay. State's Exhibit 21 (indicating).

25 A Just the shoes, clothing, a storage box, just
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1|the bottom -- that would be in the closet area in the

2 | bedroom ar ea.

3 Q Anyt hing of note found in that storage box?

4 A Not hi ng.

5 Q State's Exhibit 22 (indicating).

6 A That's a clock radio, a little clock radio.

7| And you really can't tell it, but there it's been used

8|to tie someone up with. They used the cord on the clock

9|radio to restrain the people in the house.
10 Q And when you observed that clock radio, you

11 | could tell that it had been used to tie someone up?

12 A Yes. You still see the knots in it.

13 Q Okay. State's Exhibit 23 (indicating).

14 A In the bedroom area you see the second TV, the
15 | open door to the bathroom are. You'll see all the

16 | drawers have been pulled out. And you see a drawer

17 | l aying on the ground here and the other one |aying here

18 | i ke they have been searched.

19 Q Okay. State's Exhibit 24 (indicating).

20 A Again, |ooking in, you' ve got the drawers, the
21 | bed -- it's at an angle and the mattress is kind of

22 | pushed over sideways. Just the disarray in the house

23 | from the ransacki ng.

24 Q And in State's Exhibit 25, we've got a little

25 | bit better shot of the pillow there on the bed. And why
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1|is that inmportant (indicating)?
2 A Well, you've got a little blood on the pillow
3|there. Where | marked it -- you actually covered it up.

4 | There you go. You've got sone blood transferred on the

5| pillowthere.

6 Q When you arrived at that scene, did you have an

7 | opportunity to observe Arturo Rodriguez?

8 A Yes.
9 Q And what ki nd of physical condition was he
10 A In layman ternms, it |ooked |ike he had been

11 | pi stol -whi pped, beat about the head, knots, |acerati
12 | on his head. And, obviously, someone, you know, had
13 | struck him several times in the head and in the back

14 | t he head area.

15 Q Okay. And was he bl eedi ng?
16 A Yes.
17 Q Did y'"all actually call an ambul ance out to

18 | scene to | ook him over?

19 A The patrol man had call ed an ambul ance, the
20 | first responder. The anmbul ance came, checked them
21 | They did not transport him They treated him put a
22 | bandage on him and he stayed at the scene.

23 Q Okay. Looking at State's Exhibit 26

24 | (indicating).

25 A This is the conpl ai nant's handgun that's in

in?

ons

of

t he

t he
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1| bedside table there; unfired, unused except we know
2 | obviously there's a weapon in the apartment. It really
3 | looked -- other than we found a gun there, it was fine
4 |to have.
5 Q Ri ght . Not hi ng unusual about someone having a

6 | gun for their own protection?

7 A Not at all.

8 Q State's Exhibit 27 (indicating).

9 A More of the ransacking of the apartment. You
10 | can see stuff is -- even one of the drawers | ooks |ike

11 |it's over here, drawer open there. Just show ng the

12 [ turnoil that happened in that bedroom

13 Q And there was a lot of it to show?
14 A Yes, there was.
15 Q We see some more of it in State's Exhibit 28

16 | (i ndicating).

17 A Correct. Again, you see drawers that -- if

18 | you're asleep in bed, you're obviously not going to have
19 | your dresser drawers piled up on the bed with you in an

20 | enpty state like that. You've got to nove them off the
21 | bed. So, it's evidence that someone came in there other
22 | than the occupants and noved stuff around.

23 Q And State's Exhibit 29 (indicating).

24 A That is Diana's gown where she had renmoved it.

25 Q Okay.
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1 A And just the close-up of the bed where she had
2|laid it in the dirty clothes hamper or the -- you know,
3 |the carrying thing.
4 Q Now, obviously, while you are working this
5| scene and observing things in this |ocation, you are
6 |also in communication with the people who lived there?
7 A Yes.
8 Q And | earning fromthem about what had happened?
9 A Yes.
10 Q And determ ning, you know, what's inmportant to

11 | your investigation, correct?

12 A Correct.

13 Q So, during the time that you are in

14 | communi cation with them and you are | earni ng about what
15 | had happened that night, did you make note of certain

16 | t hi ngs because of things that they told you?

17 A Yes.

18 Q For instance, the alarm cl ock

19 A Yes.

20 Q You were given informati on about how that alarm

21 | cl ock had been used by Di ana and Arturo, correct?

22 A Correct.

23 Q And that's why you photographed it?

24 A Yes.

25 Q There was a child's red t-shirt that was al so
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l|there tied in a knot. And | don't see a photo of it,
2 | but did you make note of that?
3 A Yes.
4 Q And did you make note of that because Di ana had

5|(told you that it had been used to --

6 A Restrain her, yes.
7 Q -- to tie her hands?
8 MR. CORNELI US: Judge, | object to the

9 | hearsay. Leading and hearsay.
10 THE COURT: That will be sustained.
11 Q (By Ms. Tise) Well, 1'Il ask it to you this

12 | way. Why did you nmake note of the red t-shirt?

13 A Because Diana told me it --

14 MR. CORNELI US: It's still hearsay. We
15 | still object.

16 THE COURT: Don't go into what somebody

17 | el se told you. That's hearsay at this time.

18 A In my observations as a trained detective, a
19 (t-shirt being knotted at the scene of a kidnapping and
20 | hostage situation is something |I would suspect was used

21 |in the crime, comm ssion of the crime, and | tagged

22 it --
23 Q (By Ms. Tise) Okay.
24 A -- as evidence.

25 Q | n addition, was your attention called to an
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l|itemthat was on the television set in the living room
2 | area of the apartment?

3 A Yes.

4 Q And who called your attention to that item do
5| you remenber ?

6 A | learned it -- Diana and Arturo both, neither
7 | one were snokers.

8 Q Okay. And was there something in the apartment
9 |that canme to your attention that was inconsistent with
10 | that ?

11 A Yes.

12 Q And what was it?

13 A | observed a cigar that had been lit but put
14 | out. And |I know a lot of nmy friends and all that snoke
15 | cigars, they will smoke it and let it go out and al nost
16 | chew on it |ike chewing tobacco, but it was an unlit

17 | cigar sitting on the edge of the TV and it did not

18 | appear that it had been lit when it was set down because
19 | it didn't burn back and burn the TV or scar the TV. |
20 | saw no other scarring from burns in the apartnment. It
21 | was just out of place.

22 Q Okay. It had been smoked?

23 A It had been and had been chewed on.

24 Q But it had been put out and put down?

25 A Put out or went out at some point just because




Case 4:17-cv-03621 Document 23-4 Filed on 09/24/19 in TXSD Page 84 of 242 80

1|it wasn't enough drawn and just sat on the TV. It was
2 |just like you take it off and set it there almst |ike
3 |the edge of an ashtray.

4 Q And knowi ng that the individuals who lived in
5|the home didn't smoke, did you make a decision to

6 | collect that cigar?

7 A Oh, vyes.

8 Q Okay. Let's |look at State's Exhibit 30. And
9|is that photo docunenting the cigar as you observed it

10 [ there in the home that night (indicating)?

11 A Yes, that's the cigar. And you see the tip of
12 |it is -- how it |like went out and it's not burned

13 | anything up. And you can't tell, but you can tell that
14 | it had been in someone's nouth, it just wasn't |it and
15 | set there. Distortions -- it wasn't chewed so much as
16 | distortions at this end and it was just -- it was not

17 | where it bel onged.
18 Q Okay. And based on the fairly tidy condition
19 | of the living area of the house, did you think it m ght

20 | have been |l eft behind by the perpetrators?

21 A Yes.

22 MS. TI SE: Your Honor, may | approach?
23 THE COURT: Yes.

24 Q (By Ms. Tise) Sergeant Elliott, I'mgoing to

25 | show you what's been marked as State's Exhibit 32 and
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1| ask you to identify it (indicating).
2 A It's the cigar fromthere, that sanme cigar
3 Q It was recovered --
4 A Yes.
5 Q -- fromthe crime scene and tagged into
6 | evidence, was it not?
7 A Correct.
8 MS. TISE: Your Honor, at this time, |
9| offer State's Exhibit 32. | will tender to defense
10 | counsel .
11 (State's Exhibit No. 32 Offered)
12 MR. CORNELI US: The actual cigar itself, |
13 | have no objection to. Everything else related to it --
14 | I have an objection to all the witing anywhere, | have
15 | an obj ection to.
16 MS. TI SE: State's Exhibit 32 is a package
17 | that contains the cigar. And it does have writing on
18 | t he package. Are you objecting to that writing?
19 MR. CORNELI US: Yeah.
20 MS. TI SE: "1l have it marked, the cigar,
21 | individually. It m ght get nmessy.
22 THE COURT: So, no objection to the cigar
23 |itself, State's Exhibit 32?
24 MR. CORNELI US: No, Your Honor.
25 THE COURT: State's No. 32 is admtted
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1| without objection. And that is without the bag or
2 | without any of the writing that's on the bag. Is it
3|still 32, Ms. Tise?
4 (State's Exhibit No. 32 Adm tted)
5 MS. TISE: Yes, Your Honor.
6 THE COURT: You may proceed.
7 Q (By Ms. Tise) A Crime Scene Unit was on the
8 | scene, correct?
9 A Correct.
10 Q And they were doing their job, were they not?
11 A Correct.
12 Q Looking for prints?
13 A Correct.
14 Q Any of them found on the inmmobile surfaces in
15 | t he hone?
16 A No.
17 Q Okay. Does that surprise you at all?
18 A Not at all.
19 Q In fact, it's fairly conmon not to get prints
20| froma crime scene, is it not?
21 A That's -- it's a very common occurrence not to
22 | get them We only get prints, probably -- I'"mtaking a
23 | guess on ny part personally -- probably 5 percent of the
24 | time. People just don't transfer their prints |ike you
25 | see all the tine.
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1 Q So, it's not |like what people see on TV where
2 |there is just prints everywhere and DNA?

3 A | wish it was.

4 Q And goi ng back to the compl ai nants that you

5|talked to that night, Diana and Arturo.

6 A Yes.

7 Q What was Di ana's enotional condition?

8 A She was upset. She was very enotional. She --
9 | you know, obviously, the assault on her. And then her
10 { child was mi ssing. She was -- | won't say hysterical,

11 | but she was very upset and very enotional about what had

12 | happened.

13 Q And did you get a physical description of
14 | Angelo from Di ana?

15 A Yes, | did.

16 Q Okay. And can you tell us what that

17 | descri ption was?

18 A It was 3 foot, 6 inches tall, 35 pounds, Batman

19 | shorts, with a white t-shirt with a design on the front.

20 | And then the picture.

21 Q Okay. And | have that picture, State's Exhibit

22 | 31. And this is a picture that was actually hanging on

23 | the wall in their apartment (indicating)?
24 A Yes, ma' am

25 Q And y'all took a photo of it; a photo of a
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1| photo, basically?
2 A Correct.
3 Q What did you do with that description?
4 A We put out a general broadcast to all the
5| patrol units hoping the child had been taken and | eft
6 | somewher e near by. | contacted the Juvenile Division and
7 | had them enter into the TCIC/ NCIC m ssing persons
8 | dat abase. | contacted HI SD police departnment requesting
9 |that they send units out and do a physical search of
10 | Barnett Stadium | contacted the FBI and requested
11 | their assistance with the kidnapping of a m nor child.
12 Q And the FBI actually came out and got invol ved,
13 | correct?
14 A Yes.
15 Q And stayed involved throughout a | arge part of
16 | the investigation, correct?
17 A Correct.
18 Q Y all did a foot search of the football stadium
19 | across the street?
20 A HI SD P.D. did since they were famliar with the
21 | l ocation, they had keys to the buil ding. It was cl osed
22 | up, but they sent units out to do that. W searched the
23 | area, like |I said, what all we could.
24 Q Coul dn't find anything?
25 A Coul d not. Never found a thing.
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1 Q And you put a trap on the conmpl ainants -- the
2| famly's phone?

3 A At the time that was just a matter of calling
4 | Sout hwestern Bell back then and explaining to themthe
5| exigent circumstances, the emergency nature. And they
6 | put a trap on the phone. Now, a trap is not like a

7| wiretap at that point. A trap just says what nunmber is
8 | calling that nunber. It just gives the -- in fact, back
9 |then it would be the seven-digit number. Not the

10 | full -- you didn't have to dial ten digits. And | had
11 | them do t hat.

12 Q It's hard to believe things have changed t hat
13 | much in 20 years, isn't it?

14 A Twenty-one.

15 Q So, you also checked out the immediate fam|ly,
16 | did you not?

17 A Yes.

18 Q Okay. And an officer went out to talk to

19 | Di ana's ex-husband, correct?

20 A Correct.

21 Q Okay. And did anything suspicious arise from
22 | that communi cati on?

23 A No. We alnost -- we checked all of that, but
24 | there was not a custody battle. | mean, | got the call

25 | as a ki dnappi ng. | was hoping -- | hoped this is just a
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1| mom and dad fighting over the kid and the dad has the
2| child. MWMhen | got there and spoke to him and | earned
3 |that the relationship was -- am cable as a separation or
4 | divorce could get and that the father regularly got
5| custody of Angelo and there was no reason for him --
6 MR. CORNELI US: Obj ect as not being
7 | responsi ve.
8 THE COURT: That's sustai ned.
9 Q (By Ms. Tise) Okay. Anything about the
10 [ rel ati onship between Di ana and her ex-husband, who is
11 | Angel o's -- who had raised Angel o that caused you any
12 | suspicion?
13 A None.
14 Q And, in fact, when officers went out to check
15 | on him he was at home in bed?
16 A He was, yes.
17 MR. CORNELI US: Objection unless he knows
18 | of his own personal know edge. It sounds like it calls
19 | for hearsay to ne.
20 THE COURT: | will let himanswer if he
21 | knows of his own personal knowl edge.
22 THE W TNESS: | can't answer it, Your
23 | Honor.
24 Q (By Ms. Tise) So, but that was checked out?
25 A Yes, it was.
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1 Q And there was nothing that raised any red fl ags
2 | there?
3 A Correct.
4 Q Sergeant Elliott, based on your years of
5| experience, your training, when you got out to that
6 | scene that night and you heard what all had happened,
7 | what did you think was going on?
8 A | thought they took Angelo to bring pressure on

9 | the mot her and dad, mother and Arturo.

10 Q And did you think that was a drug-rel ated

11 | situation?

12 A Yes.

13 Q Okay. And in talking to people in the

14 | nei ghborhood, did you have reason to believe that drugs
15 | had been sold at the apartment?

16 A A couple of them yes.

17 Q Okay. And in your experience this kind of

18 | ki dnapping can arise out of a drug retaliation type of
19 | situation, can it not?

20 A Correct.

21 Q Because of that, did you talk to Diana and

22 | Arturo about your thoughts on that?

23 A Yes.

24 Q And initially did they tell you that they had

25 | been selling drugs?
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1 No, they did not.
2 Q Okay. So, where did you go fromthere?
3 A We - -
4 MR. CORNELI US: Can we approach the bench,
5| Judge, just for a quick second?
6 THE COURT: Yes.
7 (At the Bench, on the record)
8 MR. CORNELIUS: | don't want to be
9|insensitive to the jury, but if we're done with the
10 | picture of the child, there's no reason for it to be up
11 | t here.
12 THE COURT: Unless there is some reason,
13 |let's take it down. Is that it? Okay. Thank you.
14 (Open court, defendant and jury present)
15 THE COURT: You nmay proceed, Ms. Tise.
16 MS. TISE: Thank you, Judge.
17 Q (By Ms. Tise) So, you have your suspicions --
18 A Yes.
19 Q -- about what had happened at that apartment?
20 A Yes.
21 Q Some sort of drug retaliation type of
22 | situation, correct?
23 A Yes.
24 Q So, did you do a search of the apartnment for
25 | drugs?
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1 A Yes.
2 Q And did you find any?
3 A No.
4 Q Did you find any |large sums of money?
5 A No.
6 Q Okay. And, in fact, was a drug dog brought to
7| the location and run on the apartment?
8 A It was.
9 Q And did the drug dog hit on anything indicating
10 | the presence of drugs in the apartment?
11 A It did not.
12 Q At that point in time, what happened with your
13 | investigation?
14 A Well, | sent Diana and Arturo -- they
15 (ultimately wound up down at Hom cide to be interviewed
16 | further.
17 Q Okay. Before you did that, did you send Di ana
18 |to get a rape kit done?
19 A Yes. Officer Bredemeyer -- | had himtransport
20 | her to the hospital to St. Joseph's for a sexual assault
21 | ki t.
22 Q Okay. And that happened, right?
23 A Yes. And once that was conpl eted, she was
24 | transported to the Hom ci de Division.
25 Q And that was for the purpose of getting
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1| detailed statenents from her and Arturo?
2 A Correct. We wanted to renmove them fromthe
3 | scene, sit them down, get themin a confortable -- nore

4 | confortable situation and where we had all the equi pment

5|to take proper statenents.

6 Q Did you yourself participate in that process?

7 A No.

8 Q Tell the jury why not.

9 A | was at the scene processing the scene. | did

10 | not speak Spanish, which Arturo did. And that was, as
11 | mentioned earlier, a follow-up on a who-done-it crime.
12 | And dayshift investigators were being called in to

13 | handl e that.

14 Q Okay. So, all of the investigation that took
15 | place in the daytime hours was done by other

16 | i nvestigators?

17 A Correct.

18 Q And, basically, when the morning |ight cane,
19 | you were off the case; is that right?

20 A Well, | spent the day typing. | had to type

21 | enough up to pass on to themand talk to them  And what

22 |1 couldn't type, brief them on, but my job was done
23 | pretty much to that point.
24 Q Okay. As far as a follow-up investigation?

25 A. Correct.
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1 Q Okay. I want you to fast-forward with me to
2 | Novenber 5th and ask you about how this case came back
3|to be something that you were a direct part of.
4 A Novenber 5th, we were notified that Angelo
5| Garcia's body was found in Baytown by a crabber. And
6 | Baytown P.D. had investigated the body recovery. I went
7|to the autopsy, viewed the body, and then went out to
8 | the scene of the recovery.
9 Q And that scene, can you tell the jury a little
10 | bit about it?
11 A The recovery scene was -- the address was 1200
12 | M ssouri in Baytown, which is still in Harris County.
13 |(1t's out off the East Freeway. It's an ugly scene. It
14 | was a -- one of the water basins, salt water | akes
15 | around Baytown of the ship channel. The reason the body

16 | was found is that a cold front had blown in the night

17 | before and as the north wind tends to do, it pushed the
18 | wat er out of the bays and dropped the | evel |ower than
19 | normal and a | ocal resident of Baytown, a man named Curb
20 | was out crabbing and found the body | aying what woul d

21 | normally be underwater, but because of the low tide and
22 | the wind was |aying, you know, out on the nud flat in a
23 | marshy, debris-strewn, desolated, isolated area with

24 | ugly -- you can see the ship channel factories in the

25 | background a mle or two away. Just, you know, a very
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1| lonely, isolated place.
2 Q When y'all were out at that scene, who were the
3| primary officers responsible for it?
4 A Well, Iike | said, Baytown did the recovery.
5| 0Oficer -- | think the detective was Wod with Baytown
6| P.D. They did their death investigation and recovery
7 | because they just had a body. They didn't tie himto --
8|it was an unidentified, skeletal -- not skeletal, but
9 | damaged little boy.
10 Q And it was apparent it was the body of a child,

11 |was it not?

12 A Oh, very nmuch so; 3-foot-6. Not very big.

13 Q And ultimately confirmati on was made, was it
14 | not, who that little boy was?

15 A When | went to the norgue, got officia

16 | confirmation; but the clothing, physical size,

17 | characteristics, it was in my mnd | knew who it was.
18 | And we got dental records and |l ater confirmed the I|.D.
19 | but there was no doubt in my mnd that it was Angelo
20 | Garcia's body.

21 Q And is it fair to say that everything matched
22 | right down to the little Batman shorts?

23 A Yes.

24 Q That | ocation there, that little park, are

25 | there some major roadways in the area?
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1 A You can see 146 in the background, the bridge
2 | going across. And like | said, M ssouri Street. And

3 |there's some apartnment conplex there. You can wal k down
4 |to -- it's alnost like this park area or sonething.
5|Like | said, people go down there crabbing,

6 | unfortunately. I mean. ..

7 Q And can you basically just drive right down to
8 |the water's edge?

9 A You can get real close to it, yes.

10 Q Okay. Now, you took some photos out there,

11 | correct?

12 A Pol aroids. So |ong ago, yes.

13 Q Okay. And you said you also went to the

14 | mor gue?

15 A Yes.

16 Q Were you present when Diana was told about
17 | this?

18 A No.

19 Q Okay. I f you were going from Di ana and

20 | Arturo's apartment out to this |ocation, what roadway
21 | woul d be the nost direct route?

22 A From Di ana's, probably out 225, State Hi ghway
23 | 225 through Pasadena to 146 that goes over to Baytown.
24 Q And then that would be the nost direct route,

25 { woul dn't it?
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1 A. Correct.

2 Q And is that entire route in Harris County,

4 A Well within Harris County, Texas, Yyes.

5 Q It's not even close to the boundaries?

6 A Al'l of State Highway 225 is in Harris County,
7 | Texas.

8 Q Okay. And 146, right out to that site in

9 | Baytown where the body was found, is also well within
10 | Harris County, is it not?

11 A Yes, it is.

12 Q You know, back in September when this case

13 | happened and you were the original detective on that
14 | case at the scene, had Hom cide honed in on a suspect or
15 | a person of interest?

16 A | n Septenber, no.

17 Q Okay. Do you recall shortly afterward, after
18 | l earning of the direct connections of the famly, an
19 | i ndi vi dual by the name of Obel Cruz-Garcia as the

20 | primary suspect?

21 A Chi co, yes.

22 Q And t hat happened pretty quickly, did it not?
23 A Yes, it did.

24 Q Ot her people were being | ooked at, |ots of

25 | |l eads were being foll owed, correct?
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1 A I f a name came up, we were checking it. W
2 | weren't going to |l eave anything -- you know, we were
3 |looking for a -- hopefully we were going to recover
4 | Angel o Garcia being held somewhere, was our hope. | t
5|didn't happen.
6 MS. TI SE: May | approach, Judge?
7 THE COURT: Yes.
8 Q (By Ms. Tise) I"mgoing to show you what's been
9 | mrked as State's Exhibit 8. It's a calendar, a 1992
10 | cal endar. It sets out some of the relevant dates. Do
11 | you think it would be helpful to the jury to have this
12 |to assist them as far as dates that things were
13 | happeni ng back at that tinme?
14 A Yes, it would because is it starts on the | ast
15 | day of September and runs through the first part of
16 | Oct ober.
17 MS. TISE: Judge, at this time, | will
18 | of fer State's Exhibit 8.
19 (State's Exhibit No. 8 Offered)
20 THE COURT: \What says the defense?
21 MR. CORNELI US: "1l have an objection,
22 | Judge. Hear say and rel evance.
23 THE COURT: That will be admtted. State's
24 | Exhibit No. 8 is admtted over objection.
25 Ms. Tise, do you have significant nore
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1| questions of this witness? |I'mnot trying to rush you.
2 (State's Exhibit No. 8 Adm tted)

3 MS. TISE: This is just about it, Judge.
4 THE COURT: All right. W're going to

5| break followi ng your questioning before
6 | cross-exam nation, M. Cornelius. Okay?
7 You may proceed.

8 Q (By Ms. Tise) In taking a ook at State's

9 | Exhibit 8, back in 1992, Septenber 30th would have been

10 | on a?
11 A Wednesday ni ght. | got it Thursday norning,

12 | like | said, at 12:35 a.m

13 Q Basically, a school night, correct?

14 A Correct.

15 Q A weekni ght ?

16 A Regul ar weekni ght .

17 MS. TI SE: "1l pass this witness.

18 THE COURT: Okay. We're going to take your

19 | lunch break at this time, |adies and gentlenmen of the
20 | jury.

21 | want to rem nd you that you should not
22 | tal k ampongst yourselves or with anyone el se on any

23 | subj ect connected with the trial or to form or express

24 | any opinion thereon until the end of the trial.

25 We'll reassunme in approxi mately one hour.
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1| WII the |lawyers be back by 1:307?

2 You may go with the bailiff.

3 THE BAI LI FF: Al rise.

4 (Lunch recess)

5 (Open court, defendant present, no jury)
6 THE COURT: We're back on the record in

7 | Cause No. 1384794, The State of Texas vs. Obel

8| Cruz-Garcia. And present is M. Cruz-Garcia at the

9 |table with his | awyers, Skip Cornelius and Mari o Madrid.
10 | Natalie Tise and Justin Wod are here for the

11 | prosecuti on.

12 Are we ready bring the jury in?

13 MR. CORNELI US: Yes, Your Honor.

14 MS. TISE: The State's ready.

15 THE COURT: We'Ill proceed with the same

16 | wit ness, Sergeant Carlos Elliott.

17 Al'l right. Bring in the jury.

18 (Open court, defendant and jury present)

19 THE COURT: Please be seated.

20 We're ready to resume with the testimony of

21 | Sergeant Carlos Elliott.

22 And did the State pass this witness?
23 MS. TI SE: | did, Judge.
24 THE COURT: Okay. M. Cornelius, you may

25 | proceed.
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1 MR. CORNELI US: Thank you, Judge.

2 CROSS- EXAM NATI ON

3 | BY MR. CORNELI US:

4 Q Sergeant Elliott, we've met before, correct?

5 A Yes, sir.

6 Q Al'l right. But we've never tal ked about this

7| case, right?

8 A No, sir.

9 Q |'mtaking it that the point you're making with
10 {the jury is that -- or one of the points is that you had
11 | your doubts about whether these two conpl ai nants were
12 | being truthful with you?

13 A Correct.
14 Q And |I'm sure that you told them that your main
15 | focus was to get their -- or the lady's child back,

16 | correct?
17 A. Correct.

18 Q And |I'm sure you tried to impress on her how

19 [ important it was for her to tell you the truth, to give

20 | you all the information that both of them could give you

21 |to help you try to get the child back, correct?

22 A. Correct.

23 Q And at the end of that particular day, though

24 | what was the description that you had of the alleged two

25 | assail ants?
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1 A Two dar k-conpl ected individuals speaking a
2 | l anguage that was not geographically Mexican Spanish
3 |type | anguage.
4 Q Okay. In | ooking through your report, it |ooks

5|/to me that you've written several times in the report

6 | that the description was two bl ack mal es. I's that not

7| correct, two black males? | don't know if your report
8|is numbered |Iike mne, but on Page 2.007, that's where
9 | your report starts. That's the nunmber at |east on m ne.
10 | I know they come out of the computer sonmetinmes

11 | differently.

12 A Are you tal king about the report generated by
13 | me?

14 Q Yes, sir.

15 A Okay.

16 Q It says "introduction"” and you introduce

17 | yourself in the report.

18 A Oh, you're talking at the very first?

19 Q Yeah. | was going start at the first.

20 A It starts on 07, right. | thought you meant
21 | the. ..

22 Q And if you will ook --

23 A | see. That's the general initial information

24 | that's | abel ed i ntroducti on.

25 Q  Uh- huh.
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1 A And that's the information, basically, that
2 | had.

3 Q Yeah.

4 A And what's relayed over the phone and the
5|initial coments and -- it's -- our conmputers -- you

6 | know, everyone is classified into certain categories

7 | whether they fit neatly into that category or not. They
8 | say bl ack mal es because going out in a patrol unit

9 |shortly driving down the street is |ooking for people.
10 | And at a distance, they are | ooking for white or bl ack,
11 | basically, is the first generalization. And then once
12 | you get closer, it's a white, Hispanic, could it be

13 | Asi an, or whatever. You know, you're |ooking for the
14 | vi sual clues to then further funnel it down to

15 | different. So, the general introduction was a bl ack
16 | male. That's what patrol put out because that was the
17 | initial general description.

18 Q So, are you saying that there was only two

19 | ki nds of general description, either black or white?

20 A No. " m saying that's what was furnished to
21 | me.
22 Q Okay. And you -- can you direct me in the

23 | report where you've written down that it was two
24 | dar k-ski nned people or however you described it awhile

25 | ago?




Case 4:17-cv-03621 Document 23-4 Filed on 09/24/19 in TXSD Page 105 of 242

101

1 A They descri bed them as bl ack, but it -- it's

2 |almost a cultural thing, M. Cornelius.

3 Q Well, | will come to that in a m nute. Di d

4 | they describe them as bl ack mal es or dark-skinned mal es?

5 A In their Iimted | anguage, | understood themto

6 | be bl ack Hispanic.

7 Q Why didn't you write that down?

8 A That's -- at the time, we didn't have a bl ack

9 | Hispanic race to define in 1992. W wrote the
10 | description of black males, is what they discovered

11 | speaki ng Spani sh.

12 Q These people were both Hispanic, right, the two

13 | people, the two alleged victins?

14 A Di ana and Arturo?

15 Q Yeah.

16 A Yes.

17 Q You don't know they knew Hi spanics from bl ack
18 | mal e?

19 A To a Hispanic person from Mexico, a Hispanic --
20 | that | know to be Hispanics from Texas, we all speak

21 | different | anguages. And a Spanish person from Mexico

22 | m ght use words or not know how to describe a bl ack
23 | Col umbia who is Hispanic in my mnd as Hispanic, or

24 | the islands. They could be Hispanic -- | mean they

from
from

cal |

25 | them bl ack, but they mean an entirely different word for




Case 4:17-cv-03621 Document 23-4 Filed on 09/24/19 in TXSD Page 106 of 242

102
1| black than what you and | mean as two Anglos sitting
2 | here tal king about it.
3 Q Okay. Are you through with that?
4 A Sure.
5 Q Okay. Let me get more specific with mnmy
6 | question. You're trying to put in a police report a
7 | description, right?
8 A Yes.
9 Q And this is a police report that's going to be

10 [ relied on by not only yourself but any other officer
11 | that works on this case, correct?

12 A Yes.

13 Q Okay. And it will be relied on by, perhaps,
14 | the district attorney's office, maybe the defense bar.
15 | Whoever el se ever reads your report is going to rely on
16 | it and believe you have put down the best description
17 | you' ve gotten, correct?

18 A The description | wrote in 1992, the initia
19 | description was a bl ack mal e.

20 Q Okay.

21 A It quickly becomes apparent they mean bl ack
22 | Hi spani cs.

23 Q Why didn't you write that down?

24 A Number one, the initial description | had was

25 | what they said. | can't change what they said,
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1 | Counsel or.
2 Q Have you read the rest of the report, the other
3 | parts of this report, the other interviews that they
4 | gave to other sergeants?
5 A Not all of them no, sir. It does me no good

6 |to read what one witness tells another sergeant.
7 Q Well, would it do you any good to see if the
8 | witness you interviewed tells the same story to the next

9 | sergeant that interviews thent

10 A | talked to the sergeants and talked to -- the
11 | story was consistent. The story never changed. They
12 | I i ed about being dope dealers, yes, initially to me. I
13 | don't have a doubt in my m nd. I knew that wal king in
14 | and told them they were |ying. | understood that

15 | t hough. They were scared for Angelo. They didn't want
16 | to cause any harmto their baby.
17 MR. CORNELI US: | object to being

18 | nonresponsi ve.

19 THE COURT: That will be sustained.

20 Just answer the question, sir.

21 THE W TNESS: Yes.

22 Q (By M. Cornelius) Did you read in any other

23 | report where they described --
24 MS. TISE: Object to any reference to

25 | something in another part of the report that wasn't
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1| conpleted by this officer. It's hearsay.
2 THE COURT: Okay. Hearsay is sustained,
3|but 1"Il let you finish your question. What was your

4 | question?

5 Q (By M. Cornelius) Did you read any ot her

6 | report where these sanme two wi tnesses that you talked to
7 | described their attackers as being anything other than

8| two bl ack mal es?

9 THE COURT: That will be sustained as
10 | hear say.
11 Q (By M. Cornelius) WIIl you agree with me that

12 | what ever they've said has been documented in this

13 | report, right?

14 A Correct.

15 Q And if you thought they meant they were bl ack

16 | Hi spanics, you could have written that in your report,

17 | right?
18 A At the initial time I knew what | was | ooking
19 | for. | knew we would have to have sonmething in those

20 | initial hours --

21 MR. CORNELI US: Obj ecti on. Nonr esponsi ve,
22 | Your Honor.

23 THE COURT: "Il give hima little | eeway
24 | here. You've asked an open question. So, why don't you

25 | rephrase your question and we'll try to hold himto just
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1| answering that question.
2 Q (By M. Cornelius) Did you ever write in your
3 | report anything that indicated that the two all eged
4 |victims were saying their assailants were bl ack
5 | Hi spani cs?
6 A Under speech description, a foreign accent.
7 Q Okay. Did you ever write that they were bl ack
8 | Hispanics, ever in any report you wrote?
9 A No.
10 Q Okay. So, at the end of your initial work on
11 | this case, what was recorded -- you said you spent the
12 | next day typing the report?
13 A Yes, sir.
14 Q What was recorded for description, a physica
15 | description were two black males, right?
16 A Wth foreign accents, yes.
17 Q Okay. | know you want --
18 MR. CORNELI US: Objection. Nonresponsive,
19 | Judge. | asked him for a specific physical description,
20 | not how they spoke. So, | object to him adding that.
21 MS. TI SE: " m going to object to speaking
22 | obj ecti ons.
23 THE COURT: \Why don't you both approach the
24 | bench.
25 (At the Bench, on the record)
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1 THE COURT: | don't know if that was part
2 | of his description or not. If it's nonresponsive, just
3 | obj ect as nonresponsive. I don't want speaking
4 | objections fromeither side. And | don't have the
5|stuff -- | don't have his report in front me to be able
6|to see how he described them So, | don't know.
7 MR. CORNELI US: MWhat |'m saying is physical
8 | descri ption doesn't have anything to do with how
9 | somebody tal ks. No. | asked -- read it back. | asked
10 | specifically what the physical description was.
11 | Physical. And he added the way they talked. And so, |
12 | objected to it as being nonresponsive.
13 THE COURT: Well, | don't know if that was
14 | part of his physical description, a one-line
15 | description, but it's close enough. And so, let's just
16 | move on fromthis area. I think you've made your point.
17 (Open court, defendant and jury present)
18 Q (By M. Cornelius) Can you show me in your
19 | report where you recorded anything about the | anguage,
20 | the accent?
21 A She stated the suspects used English, but spoke
22 | with an unknown foreign accent. That's one place in ny
23 | narrative.
24 Q Can you tell me where that is, please?
25 A In my narrative. Oh, that's the patrol




Case 4:17-cv-03621 Document 23-4 Filed on 09/24/19 in TXSD Page 111 of 242

107

initial nar

itself under

rative. Ot her

speech --

1| narrative. Excuse me. The
2 |than on the suspect screen
3 MR. CORNELI US:
4 Q (By M. Cornelius)
5 | wrote.

6 A | entered the susp
7 Q Okay. MWhere is th
8 A Under "suspects."
9 Q Do you have a page
10 A Suspect screen. I
11 | or third page in the report
12 Q Does it have a pag
13 A 2.004.

14 Q Are you sayi ng, Se
15 | the scriptors before Devere
16 | the scene?

17 A Negative, but they
18 | and -- the initial report i
19 | put in as the original at t
20 | back and put our informatio
21 Q When?

22 A When | start typin
23 | can go in and modify it or
24 | the suspect information is
25 Q Okay. Well, didy

That's nonresponsi ve.

| ' m aski ng about what you
ect screen, Counsel or.
at in the report?

number ?

t should be about the second

e number?

rgeant, that you filled in

aux and Carpenter ever made

do the report. I n

go i

s made, their supplement was

hat time, and then we cone

n in there.

g the next morning. And |

what ever. And | make sure

put into the suspect screens.

ou | ook at Devereaux and




Case 4:17-cv-03621 Document 23-4 Filed on 09/24/19 in TXSD Page 112 of 242

108
1| Carpenter's report?
2 A Yes.
3 Q Okay. And didn't they say the people spoke
4 | English?
5 A Wth a foreign accent. That's the part | read
6|that's in their report.
7 Q Okay. So, you're not saying they spoke Spanish
8|with a foreign accent. They spoke English with a
9 | foreign accent. And that's based on what Devereaux and

10 | Car penter wrote?

11 A | was just saying they spoke with a foreign

12 | accent. And | have to interpret that by what the

13 | witnesses told me. A foreign accent to Diana Garcia, a
14 | Mexi can- Ameri can heritage, Spanish-speaking woman.

15 Q And you interviewed her in English, right?

16 A Briefly, yes. She was -- she had just been

17 | sexual |y assaulted and her child kidnapped. She was

18 | very enotional .

19 MR. CORNELI US: Objection.
20 THE COURT: That will be sustained.
21 Q (By Mr. Cornelius) Okay. All right. Did you

22 | get a description of these masks that these men
23 | supposedly wore?
24 A No, | did not. | don't recall.

25 Q Not even a color?
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1 A Off the top of my head, | think it was
2 | dark-col ored, but | don't recall 21 years |ater.
3 Q Okay. But you have a report, right? | mean,
4 | did you put in the report what you were tol d?
5 MS. TI SE: I will object because it calls
6 | for hearsay.
7 THE COURT: That's going to be overrul ed.
8 Q (By M. Cornelius) Anything in your report
9 | about the color of the mask?
10 A No. | sent Diana to the hospital with the
11 | patrol unit to have a sexual assault Kkit. | sent Arturo
12 | downtown to be interviewed by a Spani sh-speaking
13 | of ficer. | got prelimnary information at the scene. I
14 | knew they weren't being truthful. | sent themto be
15 | interviewed in detail downtown.
16 Q Okay. After you did all of that, did you go
17 | back and put in your report anything about the
18 | description of the masks or their clothing?
19 A No.
20 Q Okay. So, again, the only physical description
21 | we have of the two assailants is two black males; that's
22 |it, right? No clothing, no height, no weight?
23 MS. TISE: Objection. That's a conmpound
24 | questi on.
25 MR. CORNELIUS: | will ask them one at a
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1(time.

2 THE COURT: Rephrase it.

3 Q (By M. Cornelius) Did you get any clothing?
4 A No.

5 Q Hei ght ?

6 A No.

7 Q  Weight?

8 A No.

9 Q Age?

10 A No. Just speech.

11 Q Okay. Did you make an attempt to determ ne if

12 | either of the people that were allegedly robbed or

13 | sexual ly assaulted were enpl oyed?

14 A They were not.

15 Q Okay. Did that factor in your thinking about
16 | this may have been involving drugs for some reason or
17 | anot her ?

18 A Yes.

19 Q Did you interview the neighbors -- without
20 | telling what they said, did you interview nei ghbors?
21 A Yes, some of them

22 Q Did that factor into your belief that this
23 | invol ved drugs?

24 A It was an accumul ation, yes.

25 Q And | noticed that you put in the report that
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1| you found it unusual that both of them were wearing gold

2 | necklaces. And | mean Di ana and Arturo. It's on Page
3[12.0 -- it"'s right in the m ddle.

4 A Yes.

5 Q And you described Arturo's necklace as being a

6 | rope chain, nugget cross, right?

7 A Yes.

8 Q And Di ana, two small necklaces with a cross and
9 | medal I'ion?

10 A Yes.

11 Q And you've listed the other things in your

12 | report that were not stolen, right?

13 A Yes. Like TV and VHS, VCR, or whatever it was.
14 Q Yeah.

15 A Yes.

16 Q What about the pistol? That obviously wasn't

17 | stolen either because there was a picture of it,

18 | correct?

19 A Correct.

20 Q | don't know if you can see that far. | s that
21 | a --

22 MR. CORNELI US: Can | approach the witness,
23 | Judge?

24 THE COURT: Yes.

25 Q (By M. Cornelius) Is that a nickel-plated .25
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1| automatic?

2 A Oh, no. | wouldn't call it nickel. That's
3|la --

4 Q St ai nl ess steel ?

5 A No. It's a Saturday night special. It's a
6| chrome, is what | would describe it.

7 Q Chrome. A chrome-plated .25 automatic?

8 A | think so, yes, sir.

9 Q And it was where? |In a drawer?

10 A Yes.

11 Q And | think you testified on direct it | ooked
12 | I i ke whoever ransacked that place was | ooking for

13 | sonmet hi ng?

14 A Correct.

15 MR. CORNELI US: We pass the witness at this
16 | time, Judge.

17 THE COURT: \What says the State?

18 MS. TISE: A few foll ow up questions.

19 THE COURT: Very good. Pl ease proceed.

20 REDI RECT EXAM NATI ON

21 | BY MS. TI SE:

22 Q Sergeant Elliott, you said fromthe get-go you

23 | don't do any of the follow-up investigation in the case?

24 A. Correct.

25 Q You did not go down to the station and
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1|interview Diana and Arturo in detail?
2 A No.
3 Q You did not participate in any of the foll ow-up
4 | interviews of any of the individuals who were
5| questi oned?
6 A No.
7 Q You didn't even really know who ultimately they
8 | had talked to until reviewing this report at a | ater
9 | date?
10 A Correct.
11 Q Because you weren't -- |'m sure you had ot her
12 | cases?
13 A | caught one a couple of nights |later actually,
14 | yes.
15 Q So, as far as -- before taking Diana to the

16 | hospital to do a rape kit and before trying to get the

17 | posse out to try to find this little boy, did you have

18 [time to sit down and talk to Diana and have her spel
19 | out a detailed description of these suspects?

20 A No.

21 Q Okay. You're trying to get something basic out

22 | there to get things rolling?
23 A | wanted -- | was |ooking for something that
24 | could give to the patrol units to | ook for.

25 Q Right.
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1 A The description of the little boy, a genera
2 | description of what they could | ook for, suspects

3 |driving down the street, etcetera. Just something

4 | generally to put out to locate the child. Nothing to do

5|with a follow-up identification on the suspects.
6 Q And it seens to me fromthe entire report of

7| this incident that it was fairly clear to you officers

8 | what Di ana was referring to when she nentioned that the

9 | individuals had dark skin or were black and a foreign
10 | accent ?

11 A. Yes.

12 Q Okay. Now, you as a police officer who worked

13 ({with all kinds of comunities in the city of Houston,
14 | bl ack, Hispanics, Asian, white conmunities, you know

15 | what that nmeans, don't you?

16 A Yes.
17 Q And | want to talk to the jury -- you tried to
18 | explain it a little earlier, but 1'd like to give you

19 | the opportunity to explain it for the people on the ju
20 | because not everyone is famliar with that cultural

21 | descri ption.

22 So, can you tell us when a Hispanic

23 | i ndi vi dual descri bes someone who is black, are they --

ry

24 | is your mnd automatically going to an African-American

25 | person?
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1 MR. CORNELI US: Object to the form of the
2 | question, Judge. That's just an opinion on his part and

3| not related to these facts.

4 THE COURT: Go ahead.
5 MS. TISE: Okay.
6 THE COURT: No. " m saying, do you have a

7 | response?
8 MS. TI SE: I think it's invited by
9 | counsel's questions and |I'd like to explore this a

10 | little bit.

11 MR. CORNELI US: Can | respond, Judge?
12 THE COURT: Go ahead, briefly.
13 MR. CORNELI US: M questions were all

14 | specific to this case, not what he generally thinks
15 | about ot her people or how people think and things |ike

16 | that, but specifically what was done in this case, is

17 | what | was asking.

18 THE COURT: | think it calls for

19 | specul ation on the part of this officer. I f you want to
20 | develop a little bit more of his experience, | will |et

21 | you do that, Ms. Tise.

22 MS. TI SE: I'"d like to do that, Judge.
23 | Thank you.

24 Q (By Ms. Tise) In your experience, when an

25 | individual in the black comunity uses the word "black,"
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1| does that necessarily mean an individual who is

2 | African-Ameri can?

3 A In the black comunity or --

4 Q In the Hi spanic comunity?

5 A In the Hi spanic comunity, no.

6 Q Okay. And in your experience, having worked

7| cases in the Hispanics comunity, what does that term
8 | include?

9 A Peopl e from Col umbi a have a | arge group of

10 | visual ly bl ack peopl e. People fromthe Islands, the

11 | Cari bbean speak Spanish, they speak French, they speak
12 | Creol e, but they | ook black at a distance. And it's as
13 | different | anguage-wi se as my southern drawl is to a

14 | Vernonter in upstate Vermont speaking Yankee to ne as
15 | when a Spani sh person from Mexico hears a whole foreign
16 | | anguage from someone who's from Dom nica, Cuba,

17 | Col unmbi a, etcetera.

18 And the people |look different to them

19 | Culturally, a Hispanic person covers, to me -- | mean,
20 | really, they speak a | anguage, but it's just |ike

21 | there's many forms of Spanish as there are many fornms of
22 | Engli sh.

23 Q In your m nd when you left that scene that

24 | night, were you thinking that you were | ooking for two

25 | African- Ameri can suspects or two dark-conmpl ected
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1| Hispanic individuals from another country |i ke Dom nica
2 | or Puerto Rico?

3 A | thought | was | ooking for a Caribbean

4 | I sl ander, black Hi spanic, or Col ombian of that nature

5 | Hi spani ¢ bl ack.

6 Q And when you were talking to Diana and getting
7 | description at the scene that night, were you nailing it
8 | down as to: And this person number one | ooked |ike

9 |this, and person nunber two | ooked |ike that, and person
10 | number one was wearing this, and person --

11 A | could not do that at the scene. She had j ust
12 | been sexually assaulted. The violation that went on

13 |with that, plus the fact that her 7-year-old child was
14 | t aken, | needed to remove her from the scene and send

15 | her to the hospital and then have her interviewed in a
16 | pl ace renoved from where the incident occurred, which

17 | was the office. And | had someone else do that.

18 Q So, when you tal k about descriptions of the

19 | i ndi vi dual s out there, you're talking very general ?

20 A Correct.

21 Q You are not even necessarily saying person one
22 | was dark-compl ected and person two was al so

23 | dark-conmpl ected, are you?

24 A No.

25 Q Because you didn't get down to that kind of
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1| nuts and bolts with her?
2 A Correct.
3 Q Do you even know if Diana got a good | ook at
4 | both of those individuals?
5 A | understood she did not get a good | ook. That

6 | was somet hi ng el se. She hadn't seen them very well to
7| relay to ne. I know someti mes when you get cal med down,
8 | you can give a better description, but at that point,

9 | she was so upset that | couldn't get anything from her
10 [ there at the scene. And | didn't try.

11 Q Okay. And that's understandable. I mean, are
12 | you -- do you know as you sit here today whether she got
13 | a good | ook at both of those people or one of them or

14 | did you even get down to that with her?

15 A | knew she got a | ook at one of themin a mask
16 | and never saw the other one.

17 Q Okay. And that was basically based on her

18 | statements to you fromthe get-go, right?

19 A Correct.

20 Q There were sonme things taken from their

21 | apartment, were there not?

22 A Yes.

23 Q And, specifically, do you remenber what those
24 | things were?

25 A A wallet with cash and a neckl ace or a bracel et
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1| worth about -- a gold bracelet worth about four grand.
2 Q Okay. And you were asked on cross-exam nation
3 | about your opinion about whether the conmpl ai nants were
4 |telling you the truth as a bl anket, general statement.
5|1 want to ask you if you felt |ike that was about

6 | somet hing specific or about everything that they said?
7 A Ot her than the reason why this occurred, they
8 | were truthful about everything. All the physical

9 | evidence, all the statements, and the notions matched
10 | everything that | saw there at the scene, expect they
11 | weren't admtting they had some dope dealings. And I
12 | knew that already, so that wasn't that big of a dea

13 |{with me. The jewelry that was there seenmed to indicate
14 | t hat even, the religious stuff that was |eft was

15 | significant because a |ot of times, you know, it's bad
16 | karma or bad juju or bad vibes to steal religious stuff.
17 | So, they leave the religious stuff alone. | understood
18 | al I of that.

19 Q And you have had a | ot of experience with this

20 | type of crime?

21 A Yes.
22 MS. TI SE: | pass the witness.
23 THE COURT: M. Cornelius, do you have

24 | anything further?

25 MR. CORNELI US: Not at this time, Judge,
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1| but I will need to have the witness on-call.
2 THE COURT: Subject to recall.
3 s this witness then excused subject to

4 | recall?
5 MS. TISE: Yes, Judge.
6 THE COURT: Okay. You may step down,

7| subject to recall.

8 Call your next, please.

9 MS. TISE: The State would call Diana
10 | Garci a.

11 THE BAI LI FF:  The wi tness has not been

12 | sworn, Judge.

13 THE COURT: Pl ease step right over here.
14 (W tness sworn)
15 THE COURT: Ms. Garcia, please keep your

16 | voice up and speak into the m crophone.

17 THE W TNESS: Yes, ma' am

18 THE COURT: You nmay proceed, Ms. Tise.
19 MS. TISE: Thank you, Judge.

20 DI ANA GARCI A,

21 | having been first duly sworn, testified as follows:
22 DI RECT EXAM NATI ON

23 | BY MS. TI SE:

24 Q Good afternoon

25 A Good afternoon.
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Q Ma'am will you please introduce yourself to
the | adies and gentlemen of the jury?

A My name is Diana Garci a.

Q And, Ms. Garcia, how old are you?

A Si xty.

Q Okay. And are you married?

A | have a common-| aw husband.

Q Okay. And what's your conmmon-| aw husband's
name?

A Jose Arturo Rodriguez.

Q Okay. And we call him Arturo. I s that okay?

A Yes.

Q | s that what you call hin?

A Yes.

Q And you and Arturo are still together, are you
not ?

A Yes.

Q And | want to talk to you a little bit about
how y'all got to know each other. Okay?

A Okay.

Q Are you nervous?

A Yes.

Q Okay. We have tal ked many times, you and |, to
get ready for this case, have we not?

A

Yes.
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1 Q Okay. And we have tal ked about the inmportance

2 | of you com ng here and just telling your story, correct?
3 A Yes.

4 Q And we have tal ked about the fact that some of

5|the things in your background are things that you are

6 | not proud of?

7 A That's true.

8 Q Do you remenber what | told you about those

9 |things?

10 A Yes, ma'am

11 Q What did | tell you?

12 A Well, | have made some m stakes. If | could
13 | correct them | would, but it's too |ate now.

14 Q So, you are here to tell the truth?

15 A Yes, ma'am

16 Q And you are here to tal k about your m stakes,

17 | correct?
18 A Yes, ma' am
19 Q And this jury will decide what they think and

20 | what they believe. Okay?

21 A Yes, ma'am

22 Q | want to talk to you about how you and Arturo
23 | met and what was going on in your |life at that tinme.

24 First of all, when did you first get

25 | married to your first husband?
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> 0 >» O >» O >

Q

April 13th, 1970.

And how ol d were you then?

Si xt een goi ng on seventeen

Okay. And where did y'all get married?
| n Rosenberg.

And what was his name?

Angel o Garcia, Jr. -- Angelo Garcia, Sr.

Okay. Angelo Garcia, Sr. and you stayed

married for quite some tinme, did you not?

A
Q
A
Q
you not ?

A

o > O > O > O

ol der chi
A.

been 27.

Yes, ma'am
Where did y'all live mostly?
I n Stafford.

Okay. And you and he had sone children, did

Yes, ma'am

Can you tell me the names of your children?
My daughter's name is Rosalinda Garci a.
Okay.

My second son is Janes Garci a.

Okay.

And my third son is Angelo Garcia, Jr.

Okay. And how old are your children, your

| dren?

Rosie is 40, Janes is 38, Angelo would have
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1 Q Okay. And Rosie is here with you today, is she
2 | not?
3 A Yes, ma' am
4 Q She's here in the courtroonm?
5 A Yes, ma'am
6 Q And your son, where is he?
7 A He i s working.
8 Q Okay. And you had quite a gap there. You had
9 | some kids and then you had a surprise, didn't you?
10 A Thirteen years.
11 Q Thirteen years difference?
12 THE COURT: Hang on just a second. Let's
13 | take a break. ' m getting some water for you, ma' am
14 | Sorry. I want to make sure they can pay attention. One
15 | second. Do you need a break?
16 JUROR: I"mfine. If you can give me a
17 | m nute.
18 THE COURT: We'Il get you sonme water, too.
19 | All right? 1t's on the way.
20 Proceed, Ms. Tise.
21 Q (By Ms. Tise) So, your two older children and
22 | then | ater on Angel o cane al ong?
23 A Yes, ma' am
24 Q Okay. At some point in time did you have a
25 | relationship with sonmeone el se besides your husband
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1| Angel o, Sr.?
2 A Yes, ma'am
3 Q And is that the person that we have been
4 | tal king about, Arturo?
5 A Yes, ma'am
6 Q Al'l right. And after you met Arturo, what
7 | happened? | mean, what did you -- what happened to your
8 | marriage?
9 A Excuse me. Could you repeat the --
10 Q Sure. \What happened to your marriage with
11 | Angel o, Sr.?
12 A | left himto live with Arturo.
13 Q Okay. Were you in love with Arturo?
14 A Yes, ma'am
15 Q Okay. And did you ultimately move in with
16 | Arturo?
17 A Yes, ma'am
18 Q Okay. At that time, were your two ol dest
19 [ chil dren grown?
20 A Yes, ma'am
21 Q Okay. Who did Angelo, Jr. live with?
22 A Me.
23 Q So, he noved in with you and with Arturo?
24 A Yes, ma'am
25 Q After you met Arturo, did you find out that he
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did some things that were not things that you did?

A. Yes, ma' am

Q What kind of things did Arturo do that weren't

t hings that you were famliar with at first?

A Sell drugs.

Cocai ne.

O > O

Okay. Had you been involv
drugs prior to falling in love with
No, ma' am

Okay. Had you used drugs?
No, ma' am

Did you even drink?

No, m' am

o > O > O »

Did Arturo tell you he use
find out some ot her way?

| found out some ot her way
How did you find out?

His attitude.

Okay. MWhat did you notice
He wasn't the same person.

Did he use drugs in front

> 0 >» O > O >

No, ma'am never.
Q But was it something that

bet ween the two of you?

Okay. And specifically what kind of drugs?

ed in anything with

Arturo?

d drugs or did you

about his attitude?

of you?

became an issue
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1 A Coul d you repeat that?
2 Q Was it something that became an issue because
3 | he was different when he used drugs?
4 A Yes, ma'am
5 Q Okay. And ultimately it was sonmething that he
6 | was upfront with you about?
7 A Yes, ma'am
8 Q Okay. So, when you first got with Arturo, was
9 | he working?
10 A Yes, ma'am
11 Q Were you working?
12 A No, ma' am
13 Q Al'l right. What was Arturo doing when y'all
14 | first got together?
15 A He was working in a radiator shop.
16 Q Al'l right. What happened with that job?
17 A He stayed with it for quite a while and then he
18 | was laid off.
19 Q Al'l right. After being laid off, did y"all
20 | have some trouble with noney?
21 A Yes, ma'am
22 Q At what point after you were married did he
23 | start selling drugs? O after you -- you said he was
24 | your common-| aw husband. So, you weren't ever
25 | technically formally married?
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1 A No.
2 Q But you are still with himtoday?
3 A Yes, ma' am
4 Q At what point after your relationship began and

5|you noved in with Arturo did you find out about the drug

6 | deal i ng?

7 A Quite a while.

8 Q Okay. And at first, what did you think?

9 A | didn't |like the idea.

10 Q Okay. But, eventually, you started hel ping

11 | him didn't you?

12 A Yes, ma'am

13 Q Okay. And how woul d you hel p hinP?

14 A Selling it.

15 Q Al'l right. And was this out on the street or

16 | from your apartnment?

17 A From my apartnment.

18 Q How | ong did that go on?

19 A Not too | ong.

20 Q Al'l right. Do you know where Arturo got his
21 | drugs?

22 A Yes, ma'am

23 Q And how do you know?

24 A He told ne.

25 Q Al'l right. And did you ever see anyone bring
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drugs to himor come to your house with drugs?
A Yes, ma' am
Q And can you tell me the name of the person who

supplied Arturo with the drugs that y'all sold?

A Chi co.

Q Okay. Chico. When you say Chico, is Chico the
person that you know as Obel Cruz-Garcia?

A Yes, ma' am

Q Was that the name that y'all called him back

t hen?
A Yes, ma' am
Q Okay. How old were you at this time when this

was going on in '92?

A About 30, 32, 34.
Where were y'all living?
Fai r way.

Okay. An apartment on Fairway?

> O > O

Yes.
Q Okay. MWhere did you live before you lived in
t he apartnment on Fairway?
A Wnfree or -- | get them m xed up. It's either
Fai rway or W nfree.
Q Okay. So, you lived in one place first. Okay?
A And anot her place second.

Q Al'l right. And were y'all selling drugs in the
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1| place that you lived -- the first place?
2 A Yes, ma' am
3 Q And while y'all were selling drugs at that

4 | first place, before you moved to the second place, the
5| second place being where Angel o was abducted, let's talk
6 | about the first place. Ws it close to the second pl ace

7 | where Angel o was abducted?

8 A Yes, ma' am
9 Q Okay. And did sonething happened while y'all
10 (lived in that first place -- was it a house or an

11 | apartment ?

12 A Apart ment.

13 Q Okay. So, that first apartment that y'all
14 | lived in, you said you thought it was Wnfree?

15 A | can't remenmber.

16 Q It's okay. It's okay. That first apartment

17 | where y'all were living and selling drugs, did something

18 | bad happen?

19 A Yes, ma'am

20 Q And do you remenber what that was?

21 A They broke into our apartnment.

22 Q Do you know at this time as you sit here who

23 | broke into your apartment on Wnfree --
24 A No, ma' am

25 Q -- the first place?
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1 Okay. And do you know why -- or do you
2 | have a thought as to why your apartment got broken into

3| on Wnfree?

4 A Yes, ma' am
5 Q V\hy ?
6 A Because we were selling drugs and they thought

7| we had a | ot of npney.
8 Q When you got back to your apartment after the
9 | break-in, did it look |like the people who broke in were

10 | | ooki ng for somet hing?

11 A Yes, ma'am

12 Q And did they take anything?

13 A | don't remenber. ' m sorry.

14 Q And you reported that incident to the police,
15 | right?

16 A No, ma' am

17 Q No? Okay. Why not?

18 A We just didn't.

19 Q Was it because of the drug dealing?

20 A Yes, ma'am

21 Q And you knew whoever broke in was | ooking for
22 | drugs?

23 A Yes, ma' am

24 Q After that happened, did y'all nmove to the

25 | second apartnment, the one where Angel o was abducted on
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1| Fairway?
2 A Yes, ma'am
3 Q Okay. Did y'all nove because of the burglary
4 | that happened?
5 A Yes, ma'am
6 Q And what was happeni ng between you and Arturo
7 | about the drug dealing? Was it sonmething that y'all
8| we're tal king about more and nore?
9 A We wanted to stop --
10 THE REPORTER: " m sorry?
11 THE W TNESS: We wanted to stop.
12 Q (By Ms. Tise) All right. And was there another
13 | reason that you were concerned about the dealing on
14 | Fai rway?
15 A | don't think so.
16 Q Do you remember a vehicle that had been parked
17 | across the street?
18 A Yes, ma' am It was parked in the stadium up
19 | ahead.
20 Q Over where that football field is across the
21 | street?
22 A It had been parked there for about two weeks.
23 Q Al'l right. And what were you and Arturo
24 | t hi nki ng about that vehicle?
25 A We t hought it was sonebody that wanted to stake
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1| us out or...
2 Q Li ke a police stakeout of some sort?
3 A Uh- huh.
4 Q Did that concern y'all?
5 A Yes, ma'am
6 Q After moving to Fairway, y'all continued to
7 | deal for a while, correct?
8 A Yes, ma' am
9 Q Okay. But eventually you and Arturo decided to
10 | stop?
11 A Yes, ma'am
12 Q And did y'all do that?
13 A Yes, ma' am
14 Q At some point when you were on Fairway do you

15 | remenber Chico bringing some drugs over even though you
16 | and Arturo had said you wanted to stop dealing?

17 A He would stop by the house, but Arturo was the
18 | one that made the conversation with him

19 Q Okay. So, you didn't really talk to hin?P

20 Do you remenber a time when Arturo made you
21 | come back and pick up sonme drugs that he had left with
22 | you on Fairway?

23 A Yes, ma' am

24 Q Okay. And Arturo was mad, wasn't he?

25 A. Yes, ma' am
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1 Q And Chi co had brought some drugs over and |eft
2| themthere and y'all didn't want to sell them anynore,
3|right?
4 A.  Right.
5 Q And Arturo called him and sai d: Cone back and
6 | get the drugs?
7 A He di d.
8 Q And did Chico do that?
9 A | don't remenmber.
10 Q Okay. How long did that incident happen before
11 | Angel o was ki dnapped?
12 A Two, three weeks.
13 Q Okay. Did y'all continue to see Chico from
14 {time to time or did he conme by to see Arturo?
15 A | don't remenmber.
16 Q When he would come, he was -- he was a friend,
17 | wasn't he?
18 A Yes, ma' am
19 Q He knew Angel o, Baby Angel o, didn't he?
20 A Yes, ma'am
21 Q Okay. And he would talk to Baby Angel o and
22 |talk to you and talk to Arturo, didn't he?
23 A Yes, ma' am
24 Q And sometimes he would bring his wife with him
25 | woul dn' t he?
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o > O >

have?

you?

> O >

Q

Yes, ma' am
What was her nanme?
Angelita.

What ki nd of relationship did you and Angelita

A good one.
A good one.

And was she nice to Angel 0?
Yes, ma'am

And y'all would socialize together, wouldn't

Yes, ma' am
Sometimes y'all went out to clubs?
We got together to eat.

Okay. During the time that you knew Chico and

Angelita and you were selling the drugs for Chico, you

hel ped them get into an apartnment?

A
Q
A

| ease on
Q
A

Q

Yes, ma'am

Can you tell us how that happened?

He asked me if | could get them an apartment, a
an apartment. | agreed.

Okay.

So, | did.

And why did they need your help getting an

apartment ?
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1 A | didn't ask.
2 Q Okay. Were they paying the rent or were you
3 | paying the rent?
4 A They were paying the rent.
5 Q Okay. Do you remember it being sonmething about
6 |their credit?
7 A So he cl ai med.
8 Q So, Chico clainmed?
9 A Yes.
10 Q Okay. So, he told you it was because they had
11 | bad credit. And so, you actually signed the | ease on
12 {their apartnment, didn't you?
13 A Yes, ma' am
14 Q And do you know where that apartment was?
15 A | don't know.
16 Q What part of town was it?
17 A It was far.
18 Q Okay.
19 A It was far from Houston.
20 Q Okay. Far up --
21 MS. TI SE: May | approach?
22 THE COURT: Yes.
23 Q (By Ms. Tise) I"mgoing to show you what's been
24 | marked as State's Exhibit 42. This is the apart ment
25 | l ease. And you actually initialed it down here, did you
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1| not (indicating)?
2 A Yes, ma'am
3 Q Okay. And does that look Iike the Humble Tree
4 | Apartments on Gol den Eagle Drive in Humble?
5 A Yes, ma'am
6 Q Okay. And this is dated April 28th of 1992; is
711t not?
8 A Yes, ma' am
9 Q Okay.
10 MS. TISE: At this time, | will offer
11 | State's Exhibit 42.
12 (State's Exhibit No. 42 Offered)
13 MR. CORNELI US: Objection as to relevance,
14 | Your Honor.
15 THE COURT: \What's the relevance, Ms. Tise?

16 MS. TI SE: Later on the apartment will
17 | become relevant to the jury, that specific address.
18 THE COURT: Okay. So, are you still

19 | obj ecting?

20 MR. CORNELI US: Yes.

21 THE COURT: | will go ahead and admt it
22 | over objection. State's Exhibit No. 42 is admtted.
23 You may proceed.

24 (State's Exhibit No. 42 Adm tted)

25 Q (By Ms. Tise) You hel ped them get into an
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apartment. You t hought they were your friends?

A Yes, ma'am

Q In fact, you thought they were pretty good
friends, didn't you?

A Yes, ma'am

Q Do you know where Chico is fronf?

A | didn't know at the time, but now | do.

Q Okay. Did sonetinmes he come over and bring
some of his friends?

A He would conme with other nmen, yes.

Q Okay. And was one of those nen someone by the
name of Rudy?

A Yes, ma' am

Q Okay. And who was Rudy to Chico?

A He was related to Angelita.

Q So, he was related to Chico's wife, Angelita?

A Yes, ma'am

Q Okay. And did he, from what you saw of their
relati onship, also work for Chico?

A Yes, ma'am

Q Okay. And did he do what Chico said?

A Yes, ma'am

Q In fact, everybody did what Chico said, didn't
t hey?

A | guess, yes, ma'am
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1 Q He's a pretty strong person, isn't he?
2 A Yes, ma'am
3 Q And there were other people besides you and
4 | Arturo who worked for Chico, weren't there?
5 A Yes, ma'am
6 Q And Rudy was one of them right?
7 A.  Right.
8 Q What about Angelita, did you ever see her using
9 | cocai ne?
10 A No, ma' am
11 Q Okay. Do you know how i nvolved she was in
12 | Chico's business?
13 A No, ma' am
14 Q Okay. Do you have an opinion about whether she
15 | was involved in Chico's business? Did you ever see her
16 | do anyt hi ng?
17 A No. No, ma' am
18 Q | want to show you some pictures of sone
19 | peopl e. |*ve got to show them up there before |I show
20 | them to you on the screen.
21 Let me show you what's marked as State's
22 | Exhi bit 83 and ask you if you recogni ze that person
23 | (indicating).
24 A Yes, ma'am
25 Q Okay. "Il show you what's been marked as
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1| State's Exhibit No. 85 and ask you if you recognize that
2 | person (indicating)?

3 A Yes, ma' am

4 Q |''mgoing to mark this as State's Exhibit 86,
5| and ask if you recognize that person (indicating)?

6 A Yes, ma'am

7 Q "Il show you State's Exhibit 87. Do you

8 | recogni ze that person (indicating)?

9 A Yes, ma'am

10 Q And 88. Do you recogni ze that person

11 | (i ndicating)?

12 A Yes, ma'am

13 Q Okay. And are these photographs fair and

14 | accurate pictures of individuals that you knew back in
15 | 1992, the way they | ooked at that time?

16 A Yes, ma'am

17 MS. TI SE: I"m going to offer State's 83

18 | and 85 t hrough 88.

19 (State's Exhibit No. 83 and 85 through 88
20 Of f er ed)
21 MR. CORNELI US: Obj ection as to relevance

22 | at this time, Judge.
23 THE COURT: Can you put on the record who
24 | the photographs are allegedly of?

25 MS. TISE: These are photographs of the
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1 | def endant at the tinme.
2 THE COURT: That's 80-what ?
3 MS. TISE: 83 is of the defendant at the
4 1time.
5 THE COURT: Okay. And 85 through 88?
6 MS. TI SE: 85 is the person we're calling
7| Rudy at the time. 86 is Angelita at the time. 88 is
8 | Arturo at the time. And 87 is Diana at the tine.
9 THE COURT: Do you have any ot her
10 | obj ections other than rel evance?
11 MR. CORNELI US: No.
12 THE COURT: They will be admtted over your

13 | objection. State's 83, 85, 86, 87, and 88 are adm tted.

14 (State's Exhibit No. 83 and 85 through 88
15 Adm tted)
16 Q (By Ms. Tise) If you |look at the small screen

17 | there beside you, you can see the picture on the scree

n.

18 Who is that picture of, State's Exhibit 83

19 | (i ndicating)?

20 A Chi co.

21 Q Okay. The person that you know as Chico?

22 A Yes, ma'am

23 Q And is that how he | ooked in 1992?

24 A Yes, ma'am

25 Q Let me show you what's been marked as State's
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1| Exhibit 86. MWho is that (indicating)?
2 A Angelita.
3 Q | s that the person you have been tal ki ng about
4| as Chico's wife?
5 A Yes, ma'am
6 Q | s that how she | ooked at that tinme?
7 A Yes, ma'am
8 Q | ' m going to show what's been marked as State's

9 | Exhi bit 85, and ask you who that is (indicating)?

10 A Rudy.

11 Q Okay. And is that how he | ooked back in 19927
12 A Yes, ma'am

13 Q And who is this good-1ooking |ady?

14 A That's nme.

15 Q State's Exhibit 87. Il s that how you | ooked

16 | around 1992 (indicating)?

17 A Yes, ma'am

18 Q State's Exhibit 88, who is this (indicating)?
19 A Arturo.

20 Q And is that how Arturo | ooked back then?

21 A Yes, ma'am

22 Q Do you remenber what kind of car Chico drove?
23 A ' m bad on cars.

24 Q Okay.

25 A It was a yell ow one.
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1 Q Okay.
2 A A silver one.
3 Q Al'l right. And do you remenber him having
4 | other cars that he drove as well?
5 A Yes, ma'am
6 Q Okay. And did you go out to Chico's house in
7 | Humbl e or his apartnment ever, or did he just come to
8|y all?
9 A One time.
10 Q Okay. One time out to his place.
11 And it was a pretty good ways from you out

12 | to Hunbl e?

13 A.  Right.

14 Q Di ana, were you and Arturo making a | ot of
15 | nroney selling drugs?

16 A No, ma' am

17 Q Okay. Were you able to get by with the drug

18 | dealing y'all were doing?

19 A Yes, ma'am

20 Q And neither one of you had to work, correct?
21 A Yes, ma'am

22 Q And Arturo was able to buy a vehicle, wasn't
23 | he?

24 A Yes.

25 Q When y'all stopped selling, y'all were having a




Case 4:17-cv-03621 Document 23-4 Filed on 09/24/19 in TXSD Page 148 of 242

144
l1|little trouble making those payments, though, weren't
2 | you?
3 A Yes, ma' am
4 Q How did it work when Chico would bring drugs
5|for y"all to sell? What was the arrangenent?
6 A | don't know. He woul d deal with Jose, with
7 | Arturo.
8 Q Okay. And your involvement was that you woul d

9 | sometimes be the one to do the transacti on when peopl e

10 | woul d come?

11 A Yes, ma'am

12 Q Did you know most of the people you dealt with?
13 A Yes, ma' am

14 Q Okay. Had a group of people that were fairly

15 | regul ar?

16 A Yes, ma'am

17 Q Okay. | want to talk to you about the night of
18 | Sept ember 30th, 1992. And | want you to tell us a

19 |(little bit about what was going on in your household

20 | t hat day.

21 A The nei ghbors had made Baby Angel o a picnic

22 | tabl e. Baby Angelo told me his friends were making him
23 | a picnic table and he wanted to make his friends some
24 | tortill as.

25 Q Okay.
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A Arturo and his brother were outside with the
nei ghbors. Arturo told me Chico came by. | did not see
him but he told me he had cone by.

Q Okay. So, did you make the tortillas?

A Yes, ma'am

Q Then what happened?

(Brief pause)

Q Was it a school day that day?

A Yes, ma'am

Q And how ol d was Angel o, your son?

A He was 6 years ol d. He was going to be 7 in
Decenber of that year.

Q Okay. And was he going to school ?

A Yes, ma'am

Q What grade was he in?

A First grade.

Q Where was he going to school ?

A Very cl ose by. | can't remenber the nanme of

t he school .

Q
eveni ng?

A

Q
A,
Q

So, do you remenmber when he came in for the

Yes, ma' am
And what was going on?
He was very excited.

About what ?
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A About the picnic table --

Q Okay.
A -- and his friends.
And then we canme inside. | was tired. |
went to bed. He followed me. He said he wanted to

sleep in the same room where we were at.
Q Okay. MWhere did he usually sleep?
A In the sofa bed.
Q Okay. So, that night he wanted to sleep in

y'all's roonf?

A Yes, ma'am

Q So, what did you do?

A | put himright next to the bed.

Q Okay.

A He went to sleep. He got his school clothes

and his lunch bag ready for the follow ng day.
Q Do you remenber what he was wearing when he

went to sleep that night?

A Yes, ma' am
Q What was he wearing?
A Alittle outfit -- |I"'"msorry.

THE COURT: Do you want to take a break?
Let's take a 10-m nute break. We'll be back a few
m nutes after 3:00.

| want to rem nd the jurors that you should
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1| not talk amongst yourselves or with anyone el se on any

2 | subj ect connected with the trial or express any opinion

3| thereof until the end of the trial. W'II|l be back
4 | shortly.

5 THE BAILIFF: All rise for the jury.

6 (Recess)

7 (Open court, defendant not present, no
8 jury)

9 THE COURT: Both sides ready?

10 MS. TI SE: Ready.

11 THE COURT: Bring out the defendant.

12 | Pl ease bring in the jury.

13 THE BAI LI FF: Al rise.

14 (Open court, defendant and jury present)
15 THE COURT: Please be seated.

16 We're ready to proceed with Diana Garcia's

17 | testimony.

18 Ms. Tise, you may proceed.

19 Q (By Ms. Tise) Ms. Garcia, we were tal king at

20 | the break about the clothes that Angelo Garcia, Jr. wore
21 | to bed that night.

22 A He was wearing a t-shirt and some shorts,

23 | Batman shorts.

24 Q Bat man shorts. Did he |ike Batman?

25 A Spi derman, Batman, Ninja Turtles, yes, ma' am
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1 Q Okay. And do you remember about what tinme he
2 | went to bed? |If you don't, that's okay.
3 A No, ma' am
4 Q Okay. Do you remember about when you went to
5| bed? Did you go to bed at the sane time as Angel o or
6|1ater?
7 A We went to bed at the same time, me and him
8 Q Okay. And he was sleeping on that little
9 | pallet you made for himon the floor?
10 A Yes, ma'am
11 Q Did Arturo go to bed at the same time?
12 A Later, a little bit later.
13 Q Okay. And when he canme to bed, were you stil
14 | awake?
15 A No, ma' am
16 Q Do you remember at some point the TV being on
17 | in your bedroont
18 A Yes. Yes, ma'am
19 Q And that TV in your bedroom did y'all |eave it
20 | on a | ot when you went to sleep at night?
21 A It had an alarm and you could set it at 20
22 | mnutes, 30 mnutes to an hour and it would turn off by
23 | itsel f.
24 Q And did you often set that and just let the TV
25 | go off?
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1 A By itself, yes, ma'am
2 Q Was that TV on that night when Arturo went to
3 | bed?
4 A Yes, ma'am
5 Q Did y'all keep any lights on in your apartment?
6 A | don't remember.
7 Q Okay. At some point during the night when you

8 | were sl eeping, something happened. What happened?
9 A A big bang came inside, like if they had hit

10 | somet hi ng real hard.

11 Q And where was it comng fron?

12 A The living room

13 Q Al'l right. And did it sound |like the door?

14 A Yes.

15 Q Okay. Did that wake you up?

16 A Yes, ma'am

17 Q What happened after you heard that big bang?
18 A Arturo started wal king towards the living room

19 | and he started wal ki ng back.

20 Q Okay. What do you mean by that?

21 A He got up fromthe bed and wal ked towards the
22 | living room

23 Q Then he started wal ki ng back?

24 A Backwar ds.

25 Q Okay. So --
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1 MS. TI SE: If I may, Judge?
2 THE COURT: Yes, you may.
3 Q (By Ms. Tise) He was wal king frontward towards
4 |the living room door?
5 A Yes, ma'am
6 Q And then you saw hi m goi ng backwards?
7 A Yes, ma'am
8 Q Did he make it out of the living -- the door to

9 |(the living roont
10 A No, ma' am
11 Q Okay. And did you see why he was going

12 | backwar ds?

13 A There was a gun pointed at him

14 Q Okay. And did you see the man hol ding the gun?
15 A A big man.

16 Q Okay. VWhen you say "big," do you mean tall?

17 A Very tall.

18 Q And do you nmean big also in the shoul ders?

19 A Yes, ma'am

20 Q Okay. At that point in time, was he the only

21 | man that you saw other than Arturo?

22 A Yes, ma'am

23 Q Okay. This big man, you said, had a gun.
24 | you renmember anythi ng about the gun?

25 A To me it was just a gun.

Do
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O > O

A handgun?

Yes, ma' am

And do you remenber what the man was wearing?

He was wearing a |ong-sleeved shirt. | could

see the color of his skin because he had | ong arnms.

Q

shirt?

> O »>» O >

Q

Okay. Some of his skin was showing from his

Yes, ma' am

Okay. And --

He was wearing a mask.

What ki nd of mask?

Just his eyes and his mouth were showi ng.

Okay. Do you know what a ski mask is? Have

you heard of ski mask?

A

O > O > O

The one that covers your face?
Uh- huh.

Yes.

I's that the kind of mask it was?
Yes, ma'am

So, you could see his eyes, right? And you

could see this area (indicating)?

o > O >

Yes, his lips.
And you could see the skin on his arms?
Yes, ma' am

Was the man tal king?
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1 A He would talk, but | couldn't understand what
2 | he woul d say.

3 Q Why not ?

4 A He had a very different accent. He didn't

5 | speak Spanish right and he didn't speak English right.

6 Q Okay. Or at |east the way you were used to?
7 A No. | couldn't understand him

8 Q Okay. Wuld you say he had an accent?

9 A Yes.

10 Q And how woul d you have described -- or how

11 | woul d you descri be that man's skin color? What col or

12 |was it to you?

13 A Dar k.
14 Q Okay.
15 A Bl ack.
16 Q Okay. VWhen the man put the gun in front of

17 | Arturo and Arturo backed up, what happened next?
18 A He started beating Arturo. | was sitting on

19 | t he bed. He told me to turn over.

20 Q Okay. This tall man?
21 A Yes. Face down.
22 Q Okay. And where -- at what point did he tell

23 | you to turn over? How close did he get to you?
24 A The edge of the bed.

25 Q Ri ght up to the edge of the bed?
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1 A Yes, ma'am
2 Q And were you sitting up?
3 A | was sitting on the bed and he told me to | ay
4 | down back on the bed face down.
5 Q And did you do that?
6 A Yes, ma'am
7 Q Then what happened?
8 A Somebody tied nme up.
9 Q And do you know who did that?
10 A No. | was face down.
11 Q Okay. At some point did another man come into

12 | t he roon?

13 A Yes.

14 Q Okay. And at what point was that? Was it

15 | before you were face down or after?

16 A Af ter.

17 Q Bef ore you were face down, did you have an

18 | opportunity, before the man came into the room to see
19 | sonmet hi ng?

20 A | saw the man that was hitting and beating up
21 | Arturo, | saw his eyes, his lips, and the color of his
22 | skin. And | --

23 Q Okay.

24 A -- and | kept on -- | kept on talking to him

25 | and asking himand he woul dn't answer. If he would
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answer,

I woul dn't know what he was sayi ng. He woul dn't

speak either |anguage --

over ?

> O >

Q

Okay.
-- clearly.

But you understood him when he told you to turn

Yes.
Okay. And you said that he was beating Arturo?
Very bad.

And t hat was happeni ng before and after you

turned over face down on the bed?

A

Q
t he bed,

A

Yes.
Okay. So, before you laid down face down on
where was Arturo when he was being beaten?

He was kneel ed down with his head on the bed

and they were beating himup.

Q

So, he was down on his knees and he had his

head on the bed?

> O > O > O

Yes, ma'am

Okay. Like this (indicating)?
Yes, ma'am

Okay. And where were you?

On the bed sitting down.

Okay.

Then he told me to |lay down on the bed --
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1 Q Okay.
2 A -- face down. All | could hear was when they
3 | were beating himup. And then | heard Baby Angel o.
4 Q What did you hear Baby Angel o say?
5 A He said: Monmmy.
6 Q Was he crying?
7 A He was calling out for ne.
8 Q Do you remenber someone tying up Arturo?
9 A | could only hear when they were beating himup
10 | because | was already face down.
11 Q Okay. And do you know what they were beating
12 | him wi t h?
13 A No, ma' am
14 Q Okay. Could you hear the sounds of them
15 | hitting hin?
16 A Yes, ma'am
17 Q Did it sound like they were hitting himwith
18 | somet hi ng harder than a fist?
19 A Very hard.
20 Q Okay. And what was Arturo saying?
21 A He woul d just take it. He took it. He woul d
22 | be like, "Oh." They were hurting him bad.
23 Q Okay. And we're saying "they," at some point a
24 | second person cane in the room
25 A A second person canme in the room
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Q

And before you turned over, you saw somet hi ng

in the doorway?

A
Q
t he bed,
A
Q
A
Q
a gun?
A

bedr oom

> 0 >» O >» O >

Q

A gun.

Okay. So, the first person was by the side of
the tall person?

He had a gun

And he was hitting Arturo?

Yes, ma' am

And before you were told to turn over, you saw

| saw anot her person with a gun towards the

Okay. And that person was in the doorway?

In the doorway.

Coul d you see their full size?

No, ma' am | couldn't see who the person was.
Coul d you see what they were wearing?

No, ma' am

Coul d you see whether they had a mask on?

No, ma' am

But you did see a second gun and another man in

t he doorway?

A

gun.

Q

| saw a second gun and a second hand with a

And at that point you were told to turn over.
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1| After you turned over, did the tall man continue to beat

2| Arturo?

3 A Yes, ma' am

4 Q What did the second man do?

5 A He was the one that tied me up.

6 Q Okay. And you know this -- how do you know

7| that it was the second man?

8 A Because the first one was hitting Arturo.

9 Q Okay. And you knew that was continuing on?

10 A | could hear it.

11 Q Okay. MWhat did the second man tie you up with?
12 A | can't remenber, but he tied me up and it

13 | wasn't very tight.

14 Q So, you could nove your hands?
15 A | could nove. He was touching ne.
16 Q Do you remember if he put anything over your

17 | head or face?

18 A Yes.

19 Q Okay. And who did it, the tall man who canme --
20 A The one that was touching nme.

21 Q The second one, he put sonething over your

22 | face.

23 And what did he put over your face?

24 A The bl anket or pillow.

25 Q Okay. Did he keep you laying face down?




Case 4:17-cv-03621 Document 23-4 Filed on 09/24/19 in TXSD Page 162 of 242

158
1 A Yes, ma'am
2 Q At some point, did he turn you over?
3 A Yes, ma' am
4 Q Okay.
5 A He started touching me. He started touching nme

6 |on nmy butt and then he turned me over and then he raped

7| me.
8 Q And when he turned you over, is that when he

9 | put the blanket on your face?

10 A Yes, ma'am

11 Q And after he turned you over, what did he do?
12 A He took off my underwear.

13 Q Then what happened?

14 A He started raping ne.

15 Q Coul d you hear Baby Angel 0?

16 A Yes. | could hear Baby Angel o, yes. He did

17 | that monster thing in front of Arturo and Baby Angel o.

18 Q Did the first tall man keep beating on Arturo

19 | while the rape was happeni ng?

20 A Yes, ma'am

21 Q Do you know if Arturo -- or do you think he
22 | stayed conscious the whole time?

23 A When | got nyself untied, | sat down, and |
24 | coul d see Arturo. He was unconscious. He had somet hi

25 | on his mouth, a pillowcase or sonmething. He was tied

ng
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1] up. | untied him but | started | ooking for Baby Ange
2|and | told himthat Baby Angel o was not in place. I

3|didn't have any clothes on. W went outside. W were

|l o

4 | |l ooking for him At some point when we were | ooking for

5/him | was untying Baby Angelo -- | was untying Arturo
6 | and | ooki ng for Baby Angelo. W were both wal ki ng
7| towards the living room W could see sonebody come

8 | back in and we wal ked back to the bedroom

9 Q And I'"m going to talk to you about that a

10 (little bit nmore in just a second, but | want to go bac
11 | to where you said there was sonmething on Arturo's nout
12 A A pillowcase.

13 Q Okay. Like inside his mouth or around cover

14 | his nmout h?

15 A | nsi de his mouth.

16 Q Okay. And was there something over Arturo's
17 | head?

18 A The pill ow.

19 Q So, his head was covered?

20 A Wth the pillow.

21 Q And his hands were tied?

22 A They were tied.

23 Q Wth what?

24 A Wth the alarm cl ock cord.

25 Q Okay. And you said he appeared to be

k

h.

ng
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1 | unconscious?
2 A Yes.
3 Q After the man raped you, the second man had
4 | came in the room correct?
5 A Yes, ma'am
6 Q Did the men do anything else before they |eft
7 | the bedroon??
8 A They went through my whole stuff.
9 Q Okay. And do you know how |l ong that took?
10 A No, ma'am | don't. They took Arturo's wallet.
11 | They took his bracelet, | guess a little bit of cash.

12 | Because my purse was on top of the table and they didn't

13 | take my purse.

14 Q Okay. Do you know what they were | ooking for?

15 | Did they ever say?

16 A No, ma' am
17 Q And while they were | ooking around the bedroom
18 | Arturo was there tied up, was he still in that position

19 | over the bed?

20 A He was on the floor where Baby Angel o was.

21 Q On the pallet?

22 A Uh- huh.

23 Q And were you still tied with something and you

24 | had somet hing over your face; is that correct?

25 A. Yes, ma' am
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1 Q How | ong do you think they | ooked around your
2 | apartment ?
3 A It took thema little while.
4 Q Okay.
5 A |'d say 10, 15 m nutes.
6 Q And did you get up or try to do anything while
7| they did that?
8 A | sat down and talked to the man like | told
9 |you, but, no, | didn't get up until after, after they'd
10 | done what they did.
11 Q So, what did you say to thenf?
12 A Excuse nme?
13 Q You said you sat down --
14 A | sat down on the bed and | kept on seeing him
15 | beat up Arturo and then they laid me on the bed face
16 | down.
17 Q Okay. So, you sat down and you were talking to
18 [the first man who was trying -- who was beating up
19 | Arturo?
20 A Yes. | was trying --
21 Q But you didn't talk to someone after the rape?
22 A (Moves head side to side).
23 Q Okay. | just wanted to clarify that.
24 After you were raped and they were | ooking
25 | around your bedroom and tearing up your bedroom what
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1| were you doing while that happened?
2 A | was tied down. | was in bed tied down.
3 Q And you just stayed put?
4 A | stayed put.
5 Q Okay. The second man that came in, did he ever
6 |talk to you?
7 A No, ma' am
8 Q Did he ever say one word to you or anybody el se
9|1in the roon?
10 A No, ma' am
11 Q Did you get a |look at him ever?
12 A No, ma' am
13 Q Coul d you see his face?
14 A No, ma' am
15 Q Why not ?
16 A | was face down.
17 Q Okay. Any tal king that was done was done by
18 | the tall man who came in first; is that correct?
19 A Yes, ma'am
20 Q When they left your bedroom how |long did you
21 | wait before you felt |like you could get up?
22 A About a m nute, not even. | didn't hear any
23 | noise, so | got up?
24 Q So, you thought they were gone?
25 A Yes, ma'am
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Q | s that when you untied Arturo?
A Yes, ma' am
Q And did he get up?
A Yes, ma'am He was bleeding a lot. He had a

| ot of blood all over.

Q When did you realize that Baby Angelo wasn't in
the room anynore?

A As soon as | untied Arturo, | |ooked down and
didn't see Baby Angel o.

Q So, what did you do next?

A We went outside |ooking for him

Q And you said that when you went into the |iving
room you saw somet hi ng?

A As we were -- as | untied Arturo and found out
t hat Baby Angel o was not there, we were wal ki ng out the
bedroomto the Iiving room and they were com ng back.

They saw that we were untied and were wal ki ng, they

left. So, we wal ked back to the bedroom
Q And how many persons did you see com ng back?
A One.
Q Okay. And was it the tall man you saw the --
A The first tall man.
Q Okay. And was he inside your apartnment or
out si de?

A | nsi de my apartment.
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1 Q So, you wal ked into the living room --
2 A And he was wal king fromthe front door to the
3 | bedroom
4 Q Okay. He was com ng toward the bedroom And
5| then what happened?
6 A Me and Arturo turned back to the bedroom
7 Q Okay. And then what happened?
8 A We didn't hear any noise, so we wal ked out and
9| we started | ooking for Baby Angel o.
10 Q Was that tall man gone?
11 A Yes, ma'am
12 Q And the tall man, again, was the first man who

13 | came in the roomthat spoke with the funny accent and

14 | had the dark skin?

15 A Yes, ma'am

16 Q Where did you go | ook for Baby Angel 0?

17 A There at the apartments and across the street
18 Q Okay.

19 A | screamed out his name, but no response.

20 Q And then did you call the police?

21 A | think it was ny neighbor that called the
22 | police.

23 Q Okay. Do you remenmber making a 911 call?

24 A No, I don't. It was too much for me.

25 Q Do you remenber the police com ng out?
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1 A Yes.

2 Q And you talked to them about what had happened?
3 A Yes, ma' am

4 Q And you told them about Angel o and you remember

5|themtaking you to the hospital ?

6 A Yes, ma'am
7 Q And you did a rape kit there, didn't you?
8 A Yes, ma' am
9 Q When the man was raping you, do you know

10 | whet her he ejaculated? Did he finish?

11 A Yes, ma'am

12 Q And how do you know t hat?

13 A Because it ran between ny | egs.

14 Q And after it was over when you got up, did you

15 | put your underwear back on?

16 A Yes, ma'am

17 Q And some kind of clothes to go | ook for Baby
18 | Angel 0?

19 A | went outside naked. When | didn't find him
20 |1 came back inside and put on ny cl othes.

21 Q Okay. Then what happened?

22 A The police were there already.

23 Q Okay.

24 A Then the ambul ance took me to a hospital.

25 Q Okay. When the police canme, do you remenber




Case 4:17-cv-03621 Document 23-4 Filed on 09/24/19 in TXSD Page 170 of 242

166
1| them asking you questions about the drug dealing?
2 A Yes, ma'am
3 Q And you didn't tell themthe truth about the
4 | fact that you and Arturo were dealing drugs?
5 A No, ma'am | lied.
6 Q  \Why?
7 A | was afraid.
8 Q Did you tell themthe truth about everything
9| else?
10 A Yes, ma'am
11 Q And are you telling the truth about everything
12 | el se today?
13 A Yes, ma' am
14 Q After this happened that night, what was the
15 | next few weeks |ike?
16 A Second to this, terrible.
17 Q Do you remenber going down to the police
18 | station on October 1st, 19927
19 A Day after day, they would come and pick us up
20 | for about two to three weeks.
21 Q And that first day on October 1st, you quickly
22 | decided to go ahead and tell the police about the drug
23 | dealing, correct, that very next day, October 1st?
24 A Yes, ma'am
25 Q And do you remenber them asking you about who
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your supplier was?

A

O > O

Yes, ma'am
And who did you tell then?
Chi co.

And do you remenber them putting a trap on your

phone that intercepted phone calls comng in?

o > O >

wi fe, cal

o > O > O >

Yes, ma'am

And they were monitoring all your calls?

Yes, ma'am

At some point did Angelita Rodriguez, Chico's
I you?

Yes, ma'am

And was she concerned?

Yes, ma'am

Okay. Did she call you and try to help you?
Yes, ma'am

And she actually came to your apartment, too,

didn't she?

A

Q

A

Q
happened,

A

Q

She di d.

Did Rudy conme with her?

| don't remember, but | do remember Angelita.
And that was just a few days after what
wasn't it?

Yes, ma'am

Was Chico with her?
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1 A No, ma' am
2 Q Did you think that was strange?
3 A | didn't think nothing of it. | was too far
4 | out.
5 Q You were off on other things.
6 But he was a famly friend, wasn't he, you
7 | thought ?
8 A We t hought.
9 Q And so, Angelita cones to pay her respects and
10 | Chico doesn't come?
11 A Chico didn't cone.
12 Q Did he ever call or ask if you needed anything?
13 A No, ma' am
14 Q But Angelita did?
15 A Yes.
16 Q In fact, she called several times over the
17 | course of those weeks?
18 A She went twice.
19 Q Okay. In November, do you remember getting the
20 | call that they had found Angel 0?
21 A Sergeant Hernandez, yes, came to the apartment.
22 Q Okay. And --
23 A And he showed me sonme photographs of what nmy
24 | baby was wearing.
25 Q Did he show you those cl ot hes?
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1 A Yes, ma'am
2 Q And were you able to identify the clothing that
3 | he showed you?
4 A Yes, ma'am
5 Q That was the clothes that Angel o was weari ng
6 | when he was taken?
7 A Yes, ma'am
8 MS. TI SE: May | approach?
9 THE COURT: Yes.
10 Q (By Ms. Tise) I"mgoing to show you what's been

11 | marked as State's Exhibit 61. Ckay? And you have see
12 {this picture before, | believe. Okay? And I want you
13 |(to tell me if you recognize the clothing in this pictu
14 | as Angelo's clothing (indicating). Okay?

15 A Okay. Yes.

16 MS. TISE: Your Honor, at this time | wl

17 | of fer State's Exhibit 61.

18 (State's Exhibit No. 61 Offered)

19 MR. CORNELI US: No objection.

20 THE COURT: State's No. 61 is admtted.
21 Do you wish to publish that?

22 (State's Exhibit No. 61 Adm tted)

23 MS. TISE: Yes, Your Honor.

24 THE COURT: Go ahead and publish it.

25 Q (By Ms. Tise) I"m going to show you some

n

re
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1| happier pictures. Taking a |ook at State's Exhibits 80
2| and 81. Can you tell nme what we're | ooking at there
3| (indicating)?
4 A Looki ng at Baby Angel o and me and ny baby.
5 Q Okay.
6 MS. TISE: At this time, I'"'mgoing to offer
7| State's Exhibits 80 and 81.
8 (State's Exhibit No. 80 and 81 Offered)
9 MR. CORNELI US: Objection to relevance,
10 | Your Honor.
11 THE COURT: Let's see. \What's the
12 | rel evancy?
13 MS. TISE: Showi ng --
14 THE COURT: We already have one.
15 MS. TISE: Showing himalive.
16 THE COURT: We already have one.
17 MR. CORNELI US: Yes.
18 THE COURT: ' m going to sustain as to 80
19 | and 81.
20 Q (By Ms. Tise) I'"m going to show you anot her
21 | photo. This one is marked State's Exhibit 84. "1l ask
22 | you if you've ever seen this person before (indicating)?
23 A No, ma' am
24 Q Okay. Never came over to your house with Chico
25 | as far as you know?
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1 A No, ma' am
2 Q Never saw him or had contact with himas far as
3 | you know?
4 A No, ma' am
5 MS. TISE: That's State's Exhibit 84. And
6|1 will offer it.
7 (State's Exhibit No. 84 Offered)
8 MR. CORNELI US: Objection to relevance,
9 | Your Honor.
10 MS. TI SE: May we approach?
11 THE COURT: Yes.
12 (At the Bench, on the record)
13 MS. TISE: This is the co-defendant who
14 | will be identified later on in the trial.
15 THE COURT: As being there at the time?
16 MS. TISE: Yes. It's the tall man. And
17 | 1"m offering the photo because | want to ask her about
18 | his skin col or.
19 THE COURT: Okay. All right. Il will allow
20 | that over objection.
21 (Open court, defendant and jury present)
22 THE COURT: So, State's Exhibit 84 is
23 | adm tted over objection.
24 (State's Exhibit No. 84 Adm tted)
25 Q (By Ms. Tise) This man in State's Exhibit 84
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1| that you have not seen before --

2 MS. TISE: Judge, may | publish it?
3 THE COURT: Yes.
4 Q (By Ms. Tise) Can you tell me how you woul d

5| describe his skin color?

6 A Dar k, bl ack.

7 Q Okay. | want you to take a | ook across the

8 | courtroomand tell me if you see the person that you

9 | know to be Chico or Obel Cruz-Garcia in this courtroom
10 A Yes.

11 Q Can you point himout for the jury and tell

12 | them what he's weari ng?

13 A He's wearing a suit, gray suit.
14 Q Okay.
15 MS. TISE: Your Honor, may the record

16 | reflect the witness has identified the defendant, Obel
17 | Cruz- Garci a?

18 THE COURT: The record will so reflect.

19 Q (By Ms. Tise) And how woul d you describe his

20 | skin color?

21 A Dar k, bl ack.

22 Q " m sorry?

23 A Dar k, bl ack.

24 Q After this happened, Diana, and after you

25 | buried your son, what happened with you and Arturo?
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1 A We | eft. | couldn't live with so many
2 | menories. Everywhere | turned, there were menories of
3| my son.
4 Q Where did you go?
5 A | went to San Antonio for a couple of nonths

6 | and then we noved to the Valley, which we are stationed

7 | there.

8 Q And you live there now?

9 A Yes.

10 Q And Arturo found work?

11 A Yes.

12 Q And what did he do for nost of those years?
13 A For the past 15 years, he worked as an oil

14 | field floor-hand on rigs.

15 Q So, he worked on oil rigs?

16 A Yes.

17 Q Ol patch?

18 A Yes, ma' am

19 Q And did you work?

20 A Yes, ma'am

21 Q What did you do?

22 A Provi der.

23 Q Okay. Tell us what you mean by that.

24 A A provider is taking care of people who need

25 | help to provide for them but they can't do what we can
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1| do for them
2 Q Is this like in the home healthcare industry,
3 |you were a home healthcare worker?

4 A Yes, ma' am | was not a maid. | was a

5| provider for people that are handi capped, elderly people

6 | that need hel p.

7 Q Okay. So, you help take care of themin their

8 | honmes?
9 A Yes, ma' am
10 Q Did you and Arturo ever have anything to do

11 | with drugs again?

12 A No, ma' am

13 Q Did you ever see Chico ever again?

14 A No, ma' am

15 MS. TI SE: Il will pass the witness.

16 THE COURT: Thank you, Ms. Tise.

17 M. Cornelius, you may proceed.

18 MR. CORNELI US: Yes, Your Honor. Could

19 | have just one second?

20 THE COURT: Yes.

21 (Brief pause)

22 MR. CORNELI US: May | proceed?
23 THE COURT: Yes.

24 CROSS- EXAM NATI ON

25 | BY MR. CORNELI US:




Case 4:17-cv-03621 Document 23-4 Filed on 09/24/19 in TXSD Page 179 of 242

175
1 Q Ms. Garcia, nmy nanme is Skip Cornelius. W've
2 | never met or discussed this case or anything else
3 | before, have we?
4 A No, sir.
5 Q Okay. I''m one of the |lawyers in the case, so |
6 | have a right to ask you sonme questions. Okay?
7 A Yes, sir.
8 Q | f you don't understand my questions or |
9 | haven't phrased them very well, just say so and | will
10 | rephrase them  Okay?
11 At the time years ago when you were selling

12 | drugs, what kind of drugs were you selling?

13 A Cocai ne.

14 Q Only cocai ne?

15 A Yes, sir.

16 Q Powder or crack or both?

17 A Powder .

18 Q Powder .

19 And what did it sell for back in 1992?
20 A What we were selling was $10, $20.
21 Q For how much?

22 A Alittle bit.

23 Q Alittle bit was 10 or $20?

24 A Yes.

25 Q Was it -- how was it packaged?
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A Little plastic bags.

Q Who packaged it?

A Arturo.

Q So, when you got it, it came in a |larger baggie
or sonmet hing. How did it come to you?

A | don't know because | didn't prepare it. I
wasn't -- he wasn't giving it to nme. He gave ne the

smal | packages.

Okay. And then where did you keep it?
In the | ocation we lived in.

At the house where all this occurred?
Yes, sir.

And where in the house?

Just in the cabinets.

Pardon?

Just in the cabi nets.

o >» O >» O >» O > O

I n the cabinets.

And peopl e would conme by and you would sell
thema 10 or a 207

A Yes, sir.
Al'l right. And that's how you made a |living?
Yes, sir.
And for how long did y'all do that?

For about a year-and-a-half or two.

O > O > O

Okay. Then what was done with the noney?
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1 A Paid bills.
2 Q Okay. But who got the money? You got the
3 | noney or Arturo got the money? \Who got the nopney?
4 A Bot h.
5 Q Both.
6 Al'l right. And you said you got those
7 | drugs from Chico?
8 A Correction.
9 Q Did you say "correct" or "correction"?
10 A Correct.
11 Q Correct.
12 Okay. The whol e year-and-a-half, or
13 | however long it was that you were selling drugs, they
14 | al ways came from Chico?
15 A Yes.
16 Q And did you have to buy them from Chico or he
17 | gave them to you to sell?
18 A Had to buy from Chico.
19 Q And so, how nuch did you pay for then
20 A | don't know. | never deal with him
21 Q Okay. How many times did you see Chico?
22 A Quite a few tines.
23 Q And what do you nean by "quite a few'?
24 A A coupl e of times. I had met his wife. Yes,
25 | we saw them a coupl e of times.
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1 Q Okay. Well, in a year-and-a-half, what does
2 | that mean, "a couple of tinmes"?
3 A Maybe once or twice a week. Maybe more, maybe
4| 1ess.
5 Q And in all the time that you saw him was it

6 | al ways at your apartment or his apartment or did you see

7 | him ot her places?

8 A My apartnment, other places.

9 Q Only once at his apartment?

10 A Bef ore we moved to the other place, yes.

11 Q Okay. Approximately how many times did he come

12 | to your apartment?
13 A Once or twice a week.
14 Q And when he came over there, what did he come

15 | over there for?

16 A He woul d speak with Arturo.

17 Q Was it for drugs?

18 A He woul d speak with Arturo. I woul dn't know.
19 Q So, you never actually talked to hin

20 A Yes.

21 Q Yes, you did talk to hin®

22 A Yes.

23 Q So, how many times would you say you talked to
24 | hi m?

25 A A few tines.
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or twice

A

Q

transacti

A few?

A few tinmes.

Okay. How many does that mean? |s that once
a week?

Once or twice a week.

For a year-and-a-half?

Yes.

Was there -- did anything happen in this drug
on that would cause Chico to be mad at you?

| didn't know he was mad at us or at nme.

So, you know of no reason why he would be mad

No.

How about somebody el se, was somebody el se mad

No.

Was there sonme sort of a problemwith the drug

relati onship between Arturo and someone?

A

> O > O

Q

Not that | know of, no.

This was not Arturo's child, though, correct?

No.
No, |"mincorrect, or, no, it wasn't his child?
No. You are correct, it was not his child.

Okay. So, as far as you know, you weren't

crossways with anyone?
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1 A | was not crossways with nobody.
2 Q Okay. How did you meet Chico?
3 A Through some friends.
4 Q What would be the circumstance for you to have
5|met him? Did it have to do with drugs or sonething
6 | social or what?
7 A | wouldn't know, sir, because Arturo met him
8 | through friends and I met himthrough Arturo.
9 Q Okay. So, you actually met himthrough Arturo?
10 A Yes.
11 Q When you say soneone is black, does that just
12 | mean darker skin than yours'?
13 A Yes.
14 Q Okay. So, pretty much anybody that has darker
15 | skin than yours you call them black?
16 A Yes.
17 Q Okay. The big tall man that you described, the
18 | first one that came into the -- into your bedroom you
19 | said he was a black man?
20 A Yes.
21 Q But you're not inmplying that that neans he's of
22 | African descent, just darker skin. | mean, | don't
23 | know. ' m asking you.
24 A l'mtrying to answer this.
25 Q Okay.
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1 A There is a difference between not knowi ng
2 | people fromthe other side of -- | don't know
3 | Dom ni cans, Puerto Rico, | don't know the difference
4 | between all of them | know me, nmy color, your color,
5| and African-Americans.
6 Q Okay. Well, I"mnot trying to tell you what to
7 | say.
8 A It's just that I'mnot famliar with all of the
9 | peopl e. |*'m not famliar with a | ot of people that are
10 [ not from-- 1've never been around ot her people.
11 Q Okay.
12 A " m sorry.
13 Q There's nothing to be sorry for, but tell nme if
14 | 1" m understanding this correctly. If I'"m not, just
15 | correct me. Because, you know, | don't know, | wasn't
16 | there. You know, | don't know anything about this case.
17 | You know that, right? You' ve never seen me before,
18 [ right?
19 A No.
20 Q Okay. When you descri be somebody as being a
21 | black man are you just saying they're darker than you
22 | are, it doesn't necessarily mean they are African
23 | descent or they're Hispanic or they just have a deep sun
24 | tan. You are just saying they are darker than you; is
25 | that what you're saying?
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1 A There is a difference between dark and dark and
2 | bl ack.
3 Q Okay. MWhat is that difference to you?
4 A There is darker than us. We're brownish. And
5| they are darker brownish. So, to nme they are bl ack.
6 Q Okay. Well, are you saying that you are
7 | considering yourself to be brown and this person was
8 | darker than you so they're black?
9 A Yes.
10 Q Okay. But you are not saying that they were
11 | necessarily of African descent, | guess. | s that what
12 | you're saying?
13 A ' m sorry. | don't understand how to -- how to
14 | answer t hat. | already did to the best of my know edge.
15 | That's how | answered it.
16 Q Okay. I will move on
17 Both of the men that you saw that night --
18 [ well, let me back up. Strike that.
19 The second man that entered your bedroom
20 | that night, did you ever see his skin at all?
21 A No.
22 Q So, you never said he's black or brown or white
23 | or anything?
24 A Not if I recall. | only saw a gun and a hand
25 | com ng out of the doorway.
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1 Q Okay. So, as far as you recall, you never told
2 | anybody it was two black men or two of any col or because
3 |you only saw actually one of them right?

4 A | did say it. | said there were two persons in

5(that room

6 Q Yeah. Did you ever say what color they were?
7 A | don't recall.
8 Q Al'l right. Do you remenber the police, when

9 |you talked to them asking you for a description of the
10 | men, to do the best you could to describe thenf

11 A Yes, | do remenber.

12 Q And you know why they would do that, because

13 |they're trying to catch them right?

14 A.  Right.

15 Q Do you remenber describing the -- well..

16 (Brief pause)

17 Q (By M. Cornelius) The tall man that you've

18 | descri bed that you told the jury about, do you remenber
19 | saying that he had al nost purple |ips?

20 A | do remenber that, sir, yes.

21 Q And did you tell us earlier today that that

22 | person didn't speak English very well or Spanish very

23 | wel | ?

24 A He had a very, very strange accent. | couldn't

25 | understand either -- or | couldn't understand Spanish
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l1|and | couldn't understand his English.
2 Q Do you think he was actually speaking Spanish
3 |or a language you just didn't understand?
4 A | could only understand him when he told ne to
S|turn over.
6 Q Okay. But you heard himtal k?
7 A Yes, | heard himtalk, but | couldn't make out
8 | what he was saying. Yes, | did hear. And | would
9 | recognize his voice, too.
10 Q You woul d recognize his voice?
11 A (Moves head up and down).
12 Q And t he other person, you say you didn't hear
13 | them tal k?
14 A No, sir.
15 Q Did you give the police any description at al
16 | of the other man or did you just not see hin?
17 A | don't recall giving them any descri ption of
18 | t he ot her man.
19 Q Okay. Did you say that Chico had been over to
20 | your apartment earlier that day?
21 A Yes.
22 Q Did you talk to himthat day?
23 A No.
24 Q Did you see hinr
25 A No.
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1 Q Somebody just told you that he had been over?
2 A Arturo.
3 Q When he would come over to your apartnent,
4 | woul d he | eave drugs there?
5 A No.
6 Q  No?
7 A No. He woul d sell drugs, but he wouldn't |eave
8 | drugs there. Unless that's the sane, yes.
9 Q Okay. All right. \Where -- and | don't know if

10 [ this happened or not, but if he sold Arturo drugs, where

11 | were they?

12 A | don't recall himselling Arturo that day

13 | anyt hi ng because we were not selling. At the time, we

14 | were not selling drugs.

15 Q Y'all had already decided not to sell drugs?
16 A Yes.
17 Q Okay. So, basically, y'all didn't have any

18 | busi ness transactions with Chico at that point, correct?

19 A. Correct.

20 Q Was your husband upset about Chico com ng over

21 | that day?

22 A Not that | know of.

23 Q Did you tell the police that you had a

24 | 4,000-dol | ar piece of jewelry taken on that occasion?

25 A. Yes.
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1 Q What was that jewelry?

2 A It was Arturo's bracelet.

3 Q Arturo's bracelet?

4 A Yes.

5 Q And were you wearing jewelry that night?

6 A | don't recall.

7 Q And do you know if Arturo was wearing jewelry
8 | that night?

9 A No.

10 Q You say he was or was not?

11 A No, he was not. He had it on top of the
12 | dresser. He had his bracelet and his wallet in the

13 | cabi net on top of the dresser.

14 Q How about around his neck, did he have anyt hi
15 | around his neck?

16 A | don't recall.

17 Q You' re saying your purse was there, but it

18 | wasn't touched?

19 A It wasn't touched. It was there on top of th

20 | table, the kitchen table.

21 Q At the time that you got yourself untied and
22 | untied Arturo and you started out of the bedroom you
23 | were going to | ook for your son, correct?

24 A. Yes.

ng

e

25 Q And you say that this man that you had seen was
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1| comng back in, correct?
2 A Ri ght . He was wal ki ng back into the apartnment,
3| entering the front door, yes.
4 Q And what did he do?
5 A He turned back.
6 Q The man just decided not to cone in the
7 | apartment ?
8 A He just turned back and left.
9 Q But y'all, instead of going outside, went back
10 | into the bedroon?
11 A We wal ked back to the bedroom
12 Q And you al ready knew that your son was gone
13 | then, right?
14 A Yes.
15 Q And did you have cl othes on then or not?
16 A No.
17 Q So, how I ong were you in the bedroom before you
18 | went back out to |l ook for your son?
19 A When | wal ked outside without no clothes,
20 | | ooked around, | canme back inside and | put on cl othes.
21 Q So, when the police got there that night, you
22 | said you were afraid so you lied to them about the
23 | drugs?
24 A Yes.
25 Q You didn't have any drugs there, though, that
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1| night, did you?

2 A No.

3 Q And you were concerned about your son, right?

4 A.  Right.

5 Q And you didn't have any idea who had taken hin?
6 A No.

7 Q Did the police tell you that night, or maybe it
8 | was the next -- did you go to the police -- after you

9 | got out of the hospital, did you go to the police
10 | station?

11 A They drove us to the police station, yes.
12 Q So, was that during the daytinme the next

13 | morning that you made it to the police station?

14 A ' m sorry. | don't recall. | was too much in
15 | shock.
16 Q Okay. That's fine. Whenever you made it to

17 | the police station, whenever that was, did the police

18 | sort of confront you with them thinking that this had to
19 | do with drugs, the police thinking that?

20 A Yes.

21 Q So, how |l ong before you told them they were

22 | right or that you had at |east --

23 A That same day.

24 Q Okay. How long did the police question you,

25 | t hough, before you admtted that you were in the drug
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1 | busi ness?
2 A Day- by- day.
3 Q What does that mean, "day-by-day"?
4 A. Every day.
5 Q Okay. | wasn't clear on my question. How | ong

6 |did the police talk to you and basically accuse you of

7| being in the drug business before you finally admtted

8 | you were in the drug business?

9 A ' m sorry. We went to the police station,
10 | admtted it. They questioned us one day, two days,
11 | three days. Every day.

12 Q Oh, okay. | got you
13 But when you first went to the police

14 | station you denied it, correct?

15 A Yes, we denied it.

16 Q For how I ong did you deny it?

17 A Not too long, sir. Not too | ong.

18 Q And what is your recollection on that as to not

19 [too | ong?

20 A Just like -- 1 would say not even half a day.
21 Q Okay. For less than half a day, right?

22 A.  Right.

23 Q Was it U.P. Hernandez that interviewed you?

24 | you remember that nane?

25 A. Yes.

Do
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1 Q And you denied it to himat the start, right?
2 A Yes.

3 Q And he didn't believe you, right?

4 A No.

5 Q And at some point that same day you decided to

6|tell himthe truth?

7 A Yes.

8 Q Not the same day your son was abducted, the
9 | next day, but the same day you got to the police

10 | station, right?

11 A Sir, I'msorry. My son was taken at night,

12 [ they took me to the hospital. By the tinme |I knew, it

13 | was daylight. And that's when we started talking.

14 MR. CORNELIUS: Could | have a monment,

15 | Judge?

16 THE COURT: Yes.

17 (Brief pause)

18 MR. CORNELI US: A couple nmore questions, if
19 | I mi ght.

20 Q (By M. Cornelius) There's a photograph of a

21| .25 sem automatic pistol in one of the drawers there at
22 | the house. Do you remenber that gun?

23 A That's mne. It was m ne.

24 Q Okay. And it was | oaded, correct?

25 A | don't know. Maybe.
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Q Al'l right. So, you had a .25 automatic. Were
t here any other guns at the house that may have been
stol en?

A Just the .25.

Q Okay. And is there any reason why you didn't

get that gun to try to go after your son?

A No. I didn't think of it. | was too much in
shock, like |I told you. | untied myself, | was untying
Arturo, | saw my son wasn't there. | never stopped and

t hi nk of getting a gun. And |I'm not a violent person.

Q Okay. Did Arturo know that you had a gun?

A Yes, he knew.
Q Al'l right. You said that there was no conflict
in the drug -- in your drug-selling life. And yet, you

told the jury earlier that you had anot her break in. I
don't know when that was, but it was sometime before
this one, right?

A Ri ght .

Q When was t hat?

A Not too |l ong before we moved to that place.
Q G ve us -- just think about it for a m nute.
G ve us your best guessti mate. I know you probably

didn't write the dates down, but how long had it been
since you had that break-in at your other place until

Sept ember 30th, 1992, which is the date that this
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1| occurred?
2 A A few nmonths, sir.
3 Q A few nont hs.
4 A | would say very few nmonths. Li ke at the nost
5|three, two or three nmonths.
6 Q Okay. Was anything taken in that break-in?
7 A Rephrase the question. What break-in? The
8| first one or the second one?
9 Q The first one. |'"'msorry | didn't make that
10 | cl ear. The first one.
11 A No, not that | remember.
12 Q Were your drawers pulled out and all your stuff
13 | gone through?
14 A Everyt hi ng was the same way as the second tine.
15 Q Okay. And when you say nothing was taken, no
16 | drugs were taken, no money, nothing?
17 A Oh, God, please help me remenber. Yes, | think
18 | so.
19 Q Tell me what you t hink.
20 A Yes, | think there were drugs taken.
21 Q Okay. What about noney?
22 A Yes.
23 Q And is that why you didn't report it to the
24 | police because you didn't want to tell them that your
25 | drug noney and drugs were taken?
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1 A That's right.
2 Q Did you ever gain any understanding as to who
3|did that?
4 A No, sir.
5 MR. CORNELI US: Pass the witness, Judge.
6 THE COURT: Thank you.
7 Ms. Tise, do you have anything else?
8 MS. TI SE: No further questions, Judge.
9 THE COURT: May this witness be excused
10 | subject to recall?
11 MR. CORNELI US: Yes, Your Honor.
12 THE COURT: Subject to recall. Okay. You

13 | may step down, Ms. Garcia. You are excused subject to

14 | recal I .

15 Call your next, please.

16 THE W TNESS: Thank you.

17 MR. WOOD: The State calls Arturo

18 | Rodri guez.

19 May we approach just briefly?

20 THE COURT: Yes.

21 (At the Bench, on the record)

22 MR. WOOD: | think we need like a

23 | five-m nute break.
24 THE COURT: Okay.

25 (Open court, defendant and jury present)
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1 THE COURT: We're going to take a
2| five-m nute break.
3 So, Deputy, can we have the jury taken out?
4 | want to rem nd you before you go out that

5| you should not talk amongst yourselves or with anyone

6 | el se on any subject connected with the trial or to form

7 | or express any opinion thereon until the end of the
8|trial. Okay? W'IlIl be back at 4: 30.

9 (Recess)

10 THE BAI LI FF: The wi tness has not been

11 | swor n.

12 (W tness sworn)

13 THE COURT: M. Rodriguez, please keep your

14 | voi ce up and speak into the m crophone.

15 You may proceed, M. Wod.
16 MR. WOOD: Thank you, Your Honor.
17 JOSE ARTURO RODRI GUEZ,

18 | havi ng been first duly sworn, testified through the
19 [interpreter as foll ows:
20 DI RECT EXAM NATI ON

21 | BY MR. WOOD:

22 Q Good afternoon, M. Rodriguez.
23 A Good afternoon, sir.
24 Q Can you introduce yourself with your nane,

25 | pl ease?
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A My name?

Q Yes.

A Jose Arturo Rodriguez.

Q And, M. Rodriguez, do nost people call you
Arturo?

A Some don't. Some of them call me Chaparro or
Shorty.

Q | want to ask you, M. Rodriguez, a little bit

about your famly. Okay?

o >» O >» O >» O » O » O > O P> O P

My famly, vyes.

Tell me, who is your wife?

Di ana Rodri guez. | mean Di ana Garci a.

How | ong have you and Di ana been together?
About 26 or 27, nore or |ess.

Do you and Di ana have any kids together?
No.

Where do you currently live, M. Rodriguez?
In Rio Grande City.

How | ong have you lived there?

About two years, more or |ess.

Where are you fromoriginally?

From Mexi co.

Are you currently working at this time?

Ri ght at this time, no.

What ki nd of work have you done in the past?
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1 A In the oil field.
2 Q Do you have a disability that prevents you from
3 | working now?
4 A Yes. | have di abetes, high blood pressure, and
5| chol esterol.
6 Q M. Rodriguez, at some point did you live here

7| in Houston?

8 A Yes. | was here for about 10 to 15 years --
9 Q What - -

10 A -- around there.

11 Q " m sorry.

12 What brought you to Houston?

13 A Well, before | was illegal and then | got ny

14 | papers and | went to California and one of ny brothers

15 | was the one that got my papers for me. He is a citizen.

K.

16 Q Did he live here in Houston?

17 A No. He lived in California.

18 Q And then how did you end up in Houston?

19 A Because | went to Mexico -- that's when | got
20 | my papers -- and then | came back here to | ook for wor
21 Q At some point when you were living in Houston

22 |is that when you met Diana?

23 A VWhen | canme here, | lived with another woman,

24 | she died, and | went to California for sonme tine. And

25 | then | canme over here and during that time was when |
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1| met her.
2 Q How did you nmeet Di ana?
3 A At a dance.
4 Q At some point, did you and Diana start living
5| toget her?
6 A No. A year nmore or | ess.
7 Q Are you saying that you started living together
8 |after a year, nore or |ess?
9 A More or | ess.
10 Q And during that time that you and Diana |ived

11 | toget her here in Houston, did Baby Angelo live with you

12 | guys, too?

13 A No. At that time, no. Vhen | met her, no.
14 Q But |ater on, did he live with you guys?
15 A Yes.

16 Q Back then, when you were living in Houston,

17 | what kind of work were you doing?

18 A At a radiator shop for cars.

19 Q Did you work there at that radiator shop for a
20| long time or a short tinme?

21 A More or | ess about four to five years.

22 Q At some point, M. Rodriguez, did you beconme
23 | involved with drugs?

24 A Yes.

25 Q How did that -- tell me how that happened.
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1 A Through friends, friends.

2 Q And do you recall approxi mately when that
3 | happened?

4 A During the time that | was working at that

5| shop, at the radiator shop.

6 Q M. Rodriguez, were you using drugs?

7 A At that time, yes.

8 Q What ki nd of drugs?

9 A Cocai ne.

10 Q At some point did you start selling cocaine?
11 A Yes.

12 Q In the beginning, did Diana know that you were

13 | using drugs?

14 A No. | never did it in front of her.

15 Q At some point, did she find out?

16 A Yes.

17 Q When you started selling drugs, did Diana

18 | become involved at some point?

19 A Yes.

20 Q How di d that happen?

21 A Well, just all of a sudden |I got involved in
22 | t hat.

23 Q Do you remenber, M. Rodriguez, why you guys

24 | started selling cocaine?

25 A Just to live a better life.
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1 Q By a better life, do you mean so you could make

2 | nore money or have nicer things, or what do you nean?

3 A Yes.

4 Q Bot h of those things?

5 A Yes, to live better.

6 Q Who were you involved in the selling of drugs

7| with? Who was involved with you?

8 A At that time, | was purchasing it from someone

9 | else, but that person, we would just see each other at

10 [ certain stores. And then later | got involved with that

11 | person, Chico.

12 Q M. Rodriguez, do you see the person that you

13 | referred to as Chico here in the courtroom today?

14 A Yes.

15 Q Can you pl ease point to that person and tell me
16 | somet hing that that person is wearing?

17 A Wth my hand?

18 Q Wth your hand is fine, yes.

19 A Ri ght there (indicating).

20 Q And tell me what the person that you' ve pointed

21 | out is wearing.

22 A Li ke some headphones.

23 MR. WOOD: Your Honor, may the record
24 | reflect the witness has identified the defendant?

25 THE COURT: The record will so reflect.
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1 Q (By M. Wood) M. Rodriguez, it's been a while
2 | since you've seen Chico, hasn't it?
3 A When | met hinf?
4 Q Let me ask the question better.
5 Today, has it been a long time since you've

6 | seen Chico?

7 A From t oday?

8 Q Yes.

9 A Yes.

10 Q M. Rodriguez, |I'm going to show you what's

11 | marked State's Exhibit No. 83. Do you recogni ze that
12 | (i ndicating)?
13 A Yes.
14 Q | s that what you remember Chico | ooking like

15 | back when you lived in Houston?

16 A Yes.

17 Q M. Rodriguez, who is this guy (indicating)?
18 A That's nme.

19 Q I s that what you | ooked |ike back then?

20 A Yes.

21 Q Alittle less gray hair?

22 A And hair.

23 Q When you started buying cocaine fromthe

24 | def endant, from Chico, is that the only person you were

25 | buyi ng frone
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1 A Yes.
2 Q Woul d you ever buy any other kind of drug to
3| sell other than cocaine?
4 A No.
5 Q | want to visit with you a little bit about how

6 | t hat worked. Can you tell me how much cocaine you would
7 | usually buy from Chico?
8 A Not a |l ot. About an ounce for a week or

9 | somet hi ng.

10 Q So, around an ounce a week or something |ike
11 | t hat ?

12 A Yes.

13 Q Woul d he bring it to you or would you have to

14 | pick it up from hin?

15 A No. | had it there at hone.
16 Q So, when you would buy it from Chico, would he
17 | bring the cocaine to you and sell it to you at your

18 | pl ace or would you have to go to his house?

19 A At times he would bring it to ne.

20 Q | want to visit a little bit about your

21 | relationship with the defendant. Wuld you describe it
22 | as a friendly relationship?

23 A Yes.

24 Q So, it wasn't just a business relationship?

25 A. Yes.
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1 Q Did you come to know his wife, Angelita?
2 A Yes.
3 Q Did you and your wife, Diana, hang out with
4 | Chico and Angelita?
5 A Not frequently.
6 Q When you woul d hang out, what kind of things
7 | would you do, if you renmember?
8 A Just talk about the business. That's all.
9 Q Were Angelita and Diana friends as well?
10 A Yes, they got along well.
11 Q Did Chico conme to know Baby Angelo as well?
12 A Yes.
13 Q At some point during your friendship with the
14 | def endant and Angelita, did you rent an apartment for
15 | t hen??
16 A No.
17 Q Do you remenber you and Di ana hel pi ng them out
18 | with an apartment ever?
19 A No.
20 Q Do you remenber back during that time where
21 | Chico and Angelita |lived?
22 A No.
23 Q How | ong woul d you say that you and Diana sold
24 | cocaine for Chico?
25 A Not a | ot. For about three years.
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1 Q At some point, did you decide to stop selling
2 | the drugs?
3 A Yes.
4 Q Why was that?
5 A Because the accused would bother me a lot with
6 | the beeper.
7 Q When you say "the beeper,"” did you carry a
8 | beeper with you during that tinme?
9 A Well, | wouldn't carry it. It was nmy wife,
10 | Di ana.
11 Q So, did Chico give you this beeper?
12 A No. | purchased it.
13 Q Okay. And so, are you saying that Chico would
14 | contact you and Di ana on the beeper a lot?
15 A | woul d be playing Bingo, and he woul d bot her
16 | me. And also at the dance.
17 Q Do you remenber at some point when you and
18 | Di ana t hought that the police were watching y'all?
19 A Yes.
20 Q Tell me about that.
21 A Okay. Vhere we |ived, there was a park where
22 | they would play ball, the school kids. And all the time
23 | there was a car | ooking toward ny apartnment.
24 Q What did you think about that?
25 A That the police were watching ne.
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Q Did you get scared that something was going to
happen?

A Yes.

Q How did Chico react when you told himyou were
going to stop selling drugs for hin?

A He didn't like it very much.

Q And did he say anything to you -- well, let nme
back up.

Why do you think that he didn't like it

very much?

A | could see it in his face. | could see it in
his features.

Q Did he ever say anything to you?

A About that, no.

Q Leadi ng up to Septenber of 1992, had you had
any real problems with Chico at that point?

A No.

Q Had he ever threatened you or your famly in
any way?

A No.

Q At sonme point after you stopped selling cocaine

for him was there a time that he left some drugs at

your house?
A No.

Q So, there hadn't really been any fi ght

or
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1| anything that he was upset about up to that point; is
2 |that right?
3 A No.
4 Q M. Rodriguez, | want to direct your attention
5|to Septenmber 30th, 1992.
6 A | didn't understand the question
7 Q Well, | haven't asked one yet. I will ask the
8 | questi on.
9 At that time, were you and Diana |iving at
10 | an apartment off of Fairway?
11 A Yes.
12 Q And was Angelo living there with you?
13 A Yes.
14 Q On that day, do you remenber what you were
15 | doi ng that day?
16 A Yes.
17 Q Tell me what you were doing.
18 A | was working and selling cocaine.
19 Q Were you still selling cocaine -- well, let me
20 | back up.
21 Do you remember that September 30th, 1992,
22 | was the day that Angelo went m ssing?
23 A | didn't understand you very well
24 Q Sept ember 30th, 1992, do you remenmber that
25 | being the day that Angel o was kidnapped?
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Q

Yes.

And that was a time that you were -- you and

Di ana were |living off of Fairway, you said?

A

Q
still sel

A

Q
cocai ne?

A

Q

A

Q
wer e you

A

Q
doi ng?

A

20 to 30

bed?

Yes.

Now, at that point in time were you and Di ana
Il ing cocai ne?

| didn't understand your question very well.

At that time were you and Diana still selling

In '92?

On the day that Angel o went m ssing.

No, not any nore.

On the night that everything happened, what
doi ng?

Sl eepi ng.

Before you went to sleep, what had you been

| was watching TV and | set it to turn off in
m nut es.

And could you set your TV to do that back then?
Yes. | had set it so it would turn off.

Who el se was in the apartment when you went to

Bef ore or at that moment?

At the time that you went to bed.
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1 A No one.

2 Q Where -- was Di ana and Angel o there?

3 A Yes.

4 Q And what were they doing?

5 A He was al ready asl eep. Bot h of them were.

6 Q Where was Angel o sl eeping?

7 A In the living room

8 Q Was he -- where was Di ana sl eeping?

9 A On the bed.

10 Q Do you remenber if Angelo was sleeping in the

11 | fl oor of your bedroomor in the living roonf

12 A We | eft him sleeping in the Iiving room and
13 | then [ ater on he went over there beside our bed on the
14 | f | oor.

15 Q At some point after you went to sleep, do you

16 | remember a sound or somet hing waking you up?

17 A Before?

18 Q | guess after you went to sl eep.

19 A No.

20 Q What woke you up?

21 A When | was already asleep, it was the noise at

22 | the door through which they came in.
23 Q And what noise did you hear? What did it sound
24 | like?

25 A Li ke a kick or something.
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1 Q When you heard that sound, what did you do
2 | next?
3 A | got up to see what had happened in the |iving
4 | room
5 Q Did you | eave the bedroom and go into the
6 |living roon?
7 A Yes.
8 Q What did you see when you |eft your bedroonf?
9 A A person that was pointing at me with a gun.
10 Q Was it dark in your apartment or was it |ight
11 | in your apartnment?
12 A Dar k- dark? No.
13 Q So, was it dark?
14 A | don't remenber that very well.
15 Q Okay. Was it nighttime when this was
16 | happeni ng?
17 A Li ke 11:00, like 11:30.
18 Q Did you get a good | ook or were you able to
19 | l ook at the person that was pointing the gun at you?
20 A No.
21 Q What do you remember about that person that was
22 | pointing the gun?
23 A That his face was covered.
24 Q What was his face covered with?
25 A Wth some type of mask, the type that you wear
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when it's col d.

Q Do you remenber if it was a dark mask or a
i ght-col ored mask?

A It was |ike black or blue.

Q And, M. Rodriguez, were you able to |look -- to
see any part of that person's face at all or tell
anyt hing about his face?

A No.

Q Was the person short or tall, or could you
tell?

A He was tall.

Q Woul d you say he was a |lot taller than you or

how woul d you descri be hin®?
A Yes, tall.

Q Were you able to tell anything el se about that

person?
A The col or of the person.
Q And what do you renmember about that, the col or

of the person?
A Li ke a col ored person.
Q Was t he person dark-skinned or |ight-skinned?
A Dar ker than ne.
Q When you encountered that person in the |iving
room was the person saying anything to you?

A. Yes.
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1 Q Do you remember anything about what the person
2 | was sayi ng?
3 A Yes. To go back, to go back.
4 Q And did you feel threatened at that point?
5 A Yes.
6 Q M. Rodriguez, at that time, did you see nore
7 | than one person or just the tall person?
8 A At that noment, | saw another person that was

9 |raping nmy wife.

10 Q Okay. Was that -- and | will visit with you
11 | about that; but | want to first ask you a couple nore
12 | questi ons.

13 When the person was telling you to get
14 | back, could you tell anything about that person's voice?
15 A Yes. It was a person that was saying al nost
16 | everything to me in English.

17 Q Was it clear English -- well, let nme ask

18 | anot her questi on.

19 Do you speak -- or did you speak any

20 | English back then in 19927

21 A No.

22 Q How di d you know what the person was telling
23 | you or saying to you?

24 A Because | couldn't understand what he was

25 | telling nme.
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1 Q You said that the person was saying to get
2 | back, get back. Was -- were they saying that in English
3 | or Spanish?
4 A | don't remenber very well if it was in English

5| or Spanish, but that instance one understands that you

6 | need to go.

7 Q Was the person com ng towards you?
8 A Yes.
9 Q Did the person -- did you think that the person

10 | had an accent or no accent?

11 A Yes, accent.

12 Q Was the accent different than yours?

13 A Yes.

14 Q Was it an accent |like m ne or something

15 | different?

16 A No, different.

17 Q Okay. Did you think that the person was

18 | Spani sh or Hispanic or did you know?

19 A He wasn't Hi spani c. He was |ike from Centra

20 | Anerica or sonething.

21 Q So, his accent was different than your accent?
22 A Yes.
23 Q What do you remenber happeni ng next,

24 | M. Rodriguez?

25 A At that noment they knelt me by the bed, they
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l|tied me up with a cord, maybe from the alarm clock or
2| fromthe phone, and they put a cloth or a rag or
3 |something on my mouth. At that moment, | | ooked I|ike
4 | this (indicating). Everyt hing was very fast. | saw - -
5|1 saw the person, the accused, at that monment raping nmy
6| wfe.
7 Q Were you able to see the other person that had

8| come into the apartment?

9 A At that monment what | recall, | saw |ike two

10 | people. That's all. The one that was beating nme and

11 | the one that was raping nmy wfe.

12 Q Okay. | want to visit with you about the

13 | person that was beating you. What were you being beaten

14 | with, do you know?

15 A Wth a gun.

16 Q Where were you being struck?

17 A At the edge of the bed. | was |ike kneeling.
18 Q And is this after you had been tied up?

19 A | think that it was when they tied me up.

20 Q Okay. And what part of your body were you

21 | being hit with the gun?

22 A My head.
23 Q Were you hit just one time or many tinmes?
24 A About two to three times. And here, the side

25 | of my ribs (indicating).
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1 Q Were you al so being kicked or just hit?
2 A Kicked me -- first they were beating nme with
3 |the gun and then they kicked ne.

4 Q When you say "they," what do you mean? Was it

5| one person or nore than one person?

6 A One person.

7 Q Was it the person that you described as being
8|tall?

9 A Yes.

10 Q The one that was wearing the mask that you

11 | described; is that right?

12 A Yes.

13 Q Okay. During the time that you were being

14 | beaten, did you stay down there on the floor?

15 A Yes.

16 Q Whil e you were being beaten, was the person
17 | that was beating you saying anything to you?

18 A Yes, like in English.

19 Q Was it the same voice that you heard before in
20 | the living roonf?

21 A Yes.

22 Q During the time that you were being beaten

23 | were you al ways awake or did you | ose consciousness at
24 | any point?

25 A As | was being beaten?
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1 Q Yes.

2 A No, | did not |ose consciousness, but | was al

3 | bl oody.

4 Q Do you remenber if they ever -- if the person

5| ever put anything over your head?

6 A Yes. The pill owcase.

7 Q Was the pillowcase put over your head after

8 | your mouth was tied up or do you remenber?

9 A That pillowcase was put over me at the noment
10 [ that | was | ooking around like this as they were raping
11 | my wife.

12 Q Okay. M. Rodriguez, | want to ask you: From

13 | where you were, could you tell that someone was raping

14 | or sexually assaulting your wife?

15 A Yes, | do remenber.

16 Q Was she maki ng any sounds or crying out in any
17 | way?

18 A | do not remenber.

19 Q Okay. Now, you couldn't -- or could you

20 | actually see who was doing that to your wife?

21 A | didn't see the person. I just saw the mask
22 Q So, was the other person in the room al so

23 | wearing a mask?

24 A Yes.

25 Q So, did you believe that both of the people
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1 |inside of the bedroom were wearing masks?
2 A Yes.
3 Q Do you know where Angel o was while you were
4 | being beaten?
5 A Ri ght next to nme.
6 Q And do you recall what he was doing or was he
7 | saying anything?
8 A Who? The little boy?
9 Q Angel o.
10 A No. He was asl eep. He didn't even know what
11 | was goi ng on.
12 Q The second person in the roomthat you said was
13 | raping your wife, do you remenber him ever saying
14 | anyt hi ng?
15 A That person did not speak.
16 Q M. Rodriguez, how |long do you think that this
17 | happened? How |l ong do you think this went on?
18 A Seconds.
19 Q Do you think it all happened very quickly?
20 A Yes.
21 Q How did it end?
22 A It ended that | felt Baby Angel o, that they
23 | took Baby Angelo like by the arm or sonmet hing.
24 Q Coul d you see that or how do you know that?
25 A | didn't see it. | just felt it and heard it.
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1 Q Okay. How was it that you -- let me back up.
2 Were you tied up still at the point with

3|the cord?

4 A Yes.
5 Q How did you get | oose fromit?
6 A Because my wife at the moment that they left

7| with the baby, she took off the pillowcase. And at that
8 | moment, | got |oose and | went out running | ooking for
9|the child, all full of blood, and |I didn't see him

10 Q Was the bedroom that you guys were in, was it a
11 | mess? Had they gone through the bedroont?

12 A Everyt hi ng.

13 Q Do you remenber if any of your personnel

14 | bel ongi ngs were m ssing that night?

15 A Yes.

16 Q What was m ssing, do you renmenmber?

17 A My passport and a bracelet that | had. That's
18 | all that | can recall.

19 Q Do you remenber if your wallet was m ssing that

20 | night or do you know?

21 A | don't recall. | just know that nmy passport
22 | was m ssi ng.

23 Q Do you remenber Diana eventually calling 9117
24 A That, | do not recall.

25 Q Okay. Tell us a little bit about what your
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l]linjuries were afterwards.
2 A That ni ght?
3 Q Yes.
4 A The beating that they gave ne on the head and
5|then a kick that they gave me to ny ribs.
6 Q Were you treated by the anbul ance that came
7| there to | ook at you?
8 A It wasn't an anmbul ance. It was firemen.
9 Q Okay.
10 A And | was very scared and | told them not to
11 | treat me, just to | eave me al one.
12 Q Okay. So, did they bandage you up and they
13 | left?
14 A No, not hing.
15 Q Okay. Afterwards, do you renember talking to
16 | the police?
17 A | don't remenber if -- later a Hispanic man did
18 | arrive, a policeman, and his | ast name was Hernandez.
19 Q And do you remenber talking to hinP
20 A Yes. He i nvestigated how everything had
21 | happened.
22 Q And you and Di ana went down to the police
23 | station, didn't you?
24 A That ni ght? No. Later.
25 Q And, in fact, you went down to the police
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l|station several times in those weeks followi ng?
2 A About two to three weeks every day downt own. I
3 |don't remember how | ong, but nore or |ess.
4 Q Arturo, at first you and Di ana weren't honest
5|with the police about selling drugs, were you?
6 A | didn't understand you.
7 Q At first when the police asked you, you and
8 | Diana weren't truthful about selling drugs, were you?
9 A Not that night. Later when we went to give a
10 | statement and everyt hing.
11 Q And why didn't you tell them that night about
12 | the drugs?
13 A | don't remenber.
14 Q But you remenber telling the police soon after
15 | that?
16 A Yes.
17 Q When you went down to the police station and
18 | gave a statenment --
19 A Yes.
20 Q -- do you remenmber that that statement was to
21 | Of ficer Hernandez?
22 A | don't recall if it was to Hernandez or
23 | someone el se.
24 Q Al'l right. Do you remenber the day that
25 | Angel 0' s body was found?
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1 A About a nonth, nore or |ess.
2 Q And what were you doing that day when you found
3 | out the news?
4 A At home in my apartnment.
5 Q Arturo, after the night that Angel o was taken,
6 |did the defendant, Chico, ever come and see you and
7 | Di ana again?
8 A No.
9 Q Did he ever call and check on Angel o0?
10 A No.
11 Q In fact, after that night, did you ever see him
12 | agai n?
13 A No.
14 Q s this the first time that you have seen him
15 | since that time?
16 A Ri ght now?
17 Q Yes.
18 A Yes.
19 MR. WOOD: | pass the witness.
20 THE COURT: Thank you, M. Wbod.
21 We're going to break for the day. It's
22 | 5: 25 and we've had a full day of testinony.
23 And so, jurors, |I'mgoing to admonish you
24 | that you are rem nded you should not talk amongst
25 | yourselves or with anyone el se on any subject connected
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l|with this trial or to form or express any opinion

2 | thereon until the end of the trial.

3 Let's get started again at 10:00 in the

4 | morning. And if you could all plan to be here by, you
5| know, maybe ten mnutes till. We'Ill plan to start right

6 |on time at 10: 00. Ckay?

7 And so, Deputy --

8 THE BAI LI FF:  Yes, Your Honor.

9 THE COURT: -- go ahead and take the jury
10 | out .

11 THE BAI LI FF: Al rise.

12 (Open court, defendant present, no jury)

13 THE COURT: M. Rodriguez, you are ordered
14 {to return tomorrow at 9:50. We'Il be starting with your

15 | testi mony. Okay?

16 THE W TNESS: Okay.

17 THE COURT: All right. See y'all tomorrow
18 | at 10: 00.

19 MR. CORNELI US: Yes, ma'am

20 (Proceedi ngs recessed)

21
22
23
24

25
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1 REPORTER' S CERTI FI CATE
2 | THE STATE OF TEXAS )
COUNTY OF HARRI S )
3
4 I, Mary Ann Rodriguez, Official Court Reporter in

5|and for the 337th District Court of Harris County, State
6 | of Texas, do hereby certify that the above and foregoing
7| contains a true and correct transcription of al

8 | portions of evidence and other proceedi ngs requested in
9|writing by counsel for the parties to be included in

10 {this volume of the Reporter's Record, in the

11 | above-styl ed and numbered cause, all of which occurred
12 | in open court or in chambers and were reported by nme.

13 | further certify that this Reporter's Record of

14 | the proceedings truly and correctly reflects the

15 | exhibits, if any, admtted by the respective parties.

16 W TNESS MY OFFI CI AL HAND this the 3rd day of

17 | Oct ober, 2013.

18
19
20| /s/ Mary Ann Rodri guez

Mary Ann Rodriguez, Texas CSR 3047
21 | Expirati on Dat e: 12/ 31/ 2013
Official Court Reporter

22 | 337th Court

1201 Franklin

23 | Houston, Texas 77002
713. 755. 7746

24

25
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