Case 4:17-cv-03621 Document 23-2 Filed on 09/24/19 in TXSD Page 1 of 136

1 REPORTER' S RECORD

2 VOLUME 16 OF 35 VOLUMES

3 TRI AL COURT CAUSE NO. 1384794

4 COURT OF CRI M NAL APPEALS NO. AP-77,025

5

6 OBEL CRUZ- GARCI A ) IN THE DI STRI CT COURT
7 Appel | ant g

; |

9 VS. g HARRI S COUNTY, TEXAS
10 g

11 THE STATE OF TEXAS g

12 Appel | ee g 337TH JuDI CI AL DI STRI CT
13

14

15 Kok KKk KK kKA Kk kA KK

16 PRETRI AL PROCEEDI NGS AND MOTI ON TO SUPPRESS

17 KR KKk A KK kKA Kk kA KK

18

19

20 On the 19th day of June, 2013, the followi ng

21 | proceedi ngs canme on to be heard in the above-entitled
22 | and nunbered cause before the Honorabl e Renee Magee,
23 | Judge presiding, held in Houston, Harris County, Texas;
24 Proceedi ngs reported by conputer-aided

25 | transcription/stenograph shorthand.




Case 4:17-cv-03621 Document 23-2 Filed on 09/24/19 in TXSD

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Page 2 of 136

APPEARANCES

MS. NATALI E TI SE

SBOT NO. 00795683

MR. JUSTI N WOOD

SBOT NO. 24039247

Assi stant District Attorneys
1201 Franklin

Houst on, Texas 77002

PHONE: 713.755.5800

ATTORNEYS FOR THE STATE OF TEXAS

- AND -

MR. R.P. "SKIP CORNELI US
SBOT NO. 04831500

2028 Buffalo Terrace

Houst on, Texas 77019-2408
PHONE: 713.237.8547

MR. MARI O MADRI D

SBOT NO. 00797777

440 Loui siana, Suite 1225
Houst on, Texas 77002-1659
PHONE: 713.877.9400
ATTORNEYS FOR THE DEFENDANT

Rol ando Her nandez
Marilu Fl ores,
Interpreters




Case 4:17-cv-03621 Document 23-2 Filed on 09/24/19 in TXSD Page 3 of 1?%

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

dex -

1

I NDE X
VOLUME 16
( PRETRI AL PROCEEDI NGS AND MOTI ON TO SUPPRESS)

JUNE 19, 2013

PAGE VOL.
Openi ng statenment by Defense Attorney......... 16 16
Def endant rests.......... .. ..., 21 16
Openi ng statenment by State's Attorney......... 21 16
STATE' S W TNESSES
Direct Cross Voir Dire VOL.
Eric Mehl 26 41 - 16
Matt Quartaro 48 66 - 16
Courtney Head 79 93 - 16
98 - - 16
State rests. ... ... . 99 16
Court's ruling....... .. .. . . . . . . . . . . . 111 16
Cl osing Argument by State's Attorney.......... 100 16
Cl osing Argument by Defense Attorney.......... 107 16
Reporter's Certificate........................ 122 16
Word Gl ossary........... ., End of Vol unme
ALPHABETI CAL W TNESS | NDEX
Direct Cross Voir Dire VOL.
Head, Courtney 79 93 - 16
98 - - 16
Mehl , Eric 26 41 - 16
Quartaro, Matt 48 66 - 16
EXHI Bl T | NDEX
NUMBER DESCRI PTI ON OFFERED ADM TTED VOL.
SX - 1 Curriculum Vitae
Oof G oria J.
Kol ogi nczok 24 25 16

(Adm tted For Purposes of Motion to Suppr
Hearing Only)

€ss




Case 4:17-cv-03621 Document 23-2 Filed on 09/24/19 in TXSD Page 4 of 1?%

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

dex

2

SX

SX

SX

DX

DX

DX

Consent to obtain
bl ood, saliva,
hair sanpl e 78

(Adm tted For
Hearing Only)

Pur poses

HPD Crime Lab
evi dence subm ssi on
form 78

(Adm tted For Purposes
Hearing Only)

City of Houston

|l etter dated

11/ 30/ 92 84
(Adm tted For Purposes

Hearing Only)

Second report of

t he i ndependent

i nvestigator for

t he Houston Police
Department crime

| aboratory and
property room 20
(Adm tted For Purposes
Hearing Only)

Third report of

t he i ndependent

i nvestigator for

t he Houston Police
Department crime

| aboratory and
property room 20
(Adm tted For Purposes
Hearing Only)

Fourth report of

t he i ndependent

i nvestigator for

t he Houston Police
Department crime

| aboratory and
property room 20
(Adm tted For Purposes
Hearing Only)

of

of

of

of

of

of

79
Mot i on

79
Mot i on

84

Mot i on

21
Mot i on

21
Mot i on

21
Mot i on

to

to

to

to

to

to

16
Suppress

16
Suppress

16
Suppress

16
Suppress

16
Suppress

16
Suppress




Case 4:17-cv-03621 Document 23-2 Filed on 09/24/19 in TXSD Page 5 of 1?%

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

dex

3

DX

DX

DX

DX

DX

Fifth report of

t he i ndependent

i nvestigator for

t he Houston Police
Department crime

| aboratory and

property room 20
(Adm tted For Purposes of
Hearing Only)

Fi nal report of

t he i ndependent

i nvestigator for

t he Houston Police
Department crime

| aboratory and

property room 20
(Adm tted For Purposes of
Hearing Only)

Summary of recommendati ons
of the independent

i nvestigator for the

HPD crime | ab and

property room 20

(Adm tted For Purposes of
Hearing Only)

I nternal Affairs

Di vi si on gener al

i nvestigation

summary 20
(Adm tted For Purposes of
Hearing Only)

I nt ernal conpl ai nts
report from chi ef
command/ | egal

services 21
(Adm tted For Purposes of
Hearing Only)

21
Mot i on

21
Mot i on

21
Mot i on

21
Mot i on

21
Mot i on

to

to

to

to

to

16
Suppress

16
Suppress

16
Suppress

16
Suppress

16
Suppress




Case 4:17-cv-03621 Document 23-2 Filed on 09/24/19 in TXSD Page 6 of 136

1 (Open court, defendant present, no jury
2 panel)
3 THE COURT: Cause No. 1384794, State of

4 | Texas versus Obel Cruz-Garcia. And M. Cruz-Garcia is
5| present at counsel table with his two |awers, M. Mario
6 | Madrid and Skip Cornelius. And present for the State is

7| Natalie Tise and Justin Wod. And Steve Wal sh is here

8|as well, their intern. And we're proceeding on notions
9 | today.

10 And so, to begin with, do both sides have
11 | an oral motion -- | know there are some in the file as
12 | well, but are there motions from both sides to adopt al

13 {the previously filed notions in Cause No. 1289188,
14 | 1289189, and 1181910, and consolidate them and to

15 | transfer them and to adopt theminto 13847947

16 MS. TISE: Yes, Your Honor.

17 MR. CORNELI US: Yes, Your Honor.

18 THE COURT: Very good. That will be

19 | grant ed.

20 And then part and parcel of that, | do see
21 | a number of motions in the file that were -- that were

22 | filed fromthe previous attorney. And that was Steve
23 | Shel list and Christian Capatine
24 And, M. Cornelius, are you adopting those

25 | nmoti ons?
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4
1 MR. CORNELI US: Yes, Your Honor. [''m

2 | adopting those notions and asking that those be
3|transferred to the appropriate cause number.

4 THE COURT: That will be granted, too.

5 So, I'"'mgoing to start just going over each
6 | i ndividual one that hasn't been ruled on. And they're

7| all mxed up in here. I want to make sure everything is

8 | covered.

9 | have a number of different notions for

10 | di scovery. Sone of them are standard out of the 262nd,
11 | that -- you know, obviously, this case was transferred
12 | fromthe 262nd due to a motion on behalf of M. Capatine
13 | and M. Shellist, stating that Judge Bradl ey should be
14 | recused. And she granted that motion. So, all of the
15 | di scovery notions that were already signed out of that
16 | court, that they have already been ruled on; but there a
17 | nunmber -- a number of different other ones that are

18 | above and beyond the standard di scovery.

19 |s there anything in any of those notions
20 | for discovery that we need to address?

21 MR. CORNELI US: Judge, can | just make a
22 | bl anket statement?

23 THE COURT: Yes, please do.

24 MR. CORNELI US: ' m very convinced that

25 | there isn't anything left for the defendant to di scover.




Case 4:17-cv-03621 Document 23-2 Filed on 09/24/19 in TXSD Page 8 of 136

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

| believe that | have been given access to every piece
of evidence the State has, everything in their file

ot her than work product. So, |I'mnot feeling the need
to have any testimny or any hearing on discovery.

THE COURT: Very good.

MR. CORNELI US: I know the State has sone
continuing responsibility to turn things over to us, but
| think they are conplying with that.

THE COURT: Okay. Very good. And did you
want to put anything on the record in that regard,
State?

MS. TISE: Judge, our file has been open
and a number of materials -- boxes of materials were
supplied to Christian Capatine and Steve Shellist. All
of the reports, they subpoenaed all of the back data on
the DNA stuff. And all of that stuff was transferred
over to M. Cornelius. And in addition to that, we've
mai nt ai ned an open file. It's still open today.

M. Cornelius has had access to everything that we have.

THE COURT: Okay. Very good.

So, let's move on now to all -- there are
several requests for notice of expert testinmony in the
file. One filed on behalf of the State. And, of
course, that was signed. And one filed on behalf of the

defense. And that was signed.
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1 Has there been discovery in that regard
2 | where both sides have provided evidence of expert the

3| witnesses that they intend to call to the other side?

4 MS. TI SE: Yes, Your Honor.
5 MR. CORNELI US: Yes, Your Honor.
6 THE COURT: Okay. Very good. | can skip

7| over all of those.

8 We're here on the DNA, so that's going to
9 | be determ ned after this hearing. How about -- okay.
10 | All the notices -- there is notice of extraneous

11 | of fenses. You've gotten all of those, M. Cornelius,

12 | assune. Correct?

13 MR. CORNELI US: | certainly believe | have,
14 | Judge.
15 THE COURT: There is a number of them here

16 [in this file.
17 MR. WOOD: Judge, with regards to that,

18 [ there were a couple of things that we had updated and

19 | amended. Our 404(b), 609 extraneous notice, | have a
20 | copy of that for the defense and | will give

21 | M. Cornelius -- | left it down on nmy desk, so | wil

22 | grab that and give it to him It just updates a couple

23 | of things regarding jail disciplinary records, which

24 | he's already gotten a copy of, but I will make sure that

25 | he has that today.
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1 THE COURT: Okay. Very good.

2 MR. CORNELIUS: Is that different than the
3|one -- | just got one the other day.

4 MR. WOOD: Skip, it just added a coupl e of
5| different things. | will have it at |unch.

6 MR. CORNELI US: Al right.

7 MS. TI SE: Newl y di scovered i nformation.

8 MR. CORNELI US: Okay.

9 THE COURT: It | ooks Iike M. Capatine --
10 | defense's request for a court reporter. That's

11 | obviously going to be granted. W' ve had a court

12 | reporter the entire tine.

13 It 1 ooks Iike M. Capatine also filed a

14 | nrotion to permt the inspection and copying of itens

15 | covered by Texas Code of Crim nal Procedure Article

16 | 39.14. And that was ruled on by the judge presiding in
17 | the 262nd. Has that been completed? It was also agreed
18 | upon, it |l ooks |Iike, on Decenmber 10t h.

19 MR. CORNELI US: Judge, |'m not requesting

20 | any kind of a hearing on that. I'"'msure | -- |I'm

21 | convinced | have everything.

22 THE COURT: Okay. Very good. I will skip
23 | over that one.

24 There is a defense nmotion for appoi nt ment

25 | of investigator. And that investigator was appointed




Case 4:17-cv-03621 Document 23-2 Filed on 09/24/19 in TXSD Page 11 of 136

1| and you' ve had that investigator; is that correct,

2| M. Cornelius? It was under M ke Fosher, but you've had

3 |that investigator and had access to that investigator

4 | the entire time. |s that correct, M. Cornelius?

5 MR. CORNELI US: Well, not exactly. | have

6 |a different investigator than they had. And there is
7| own notion in there about an investigator and it was
8 | granted. You and | have had personal ex parte

9 | conversati ons about expenses on the investigator.

10 THE COURT: And | have a whol e area of

nmy

11 | files in camera on expenses and all that type of thing.

12 { So, I'lIl not go over those on the record today.
13 MR. CORNELIUS: Well, 1'd like to put

14 | somet hing on the record.

15 THE COURT: Regar di ng?

16 MR. CORNELI US: Regardi ng t hat.

17 THE COURT: Okay. Go ahead.

18 MR. CORNELI US: The record probably already
19 | reflects somewhere, but |I'mnot sure if it was on the

20 | record or not. | have two investigators. | have one

21 | investigator that has investigated the backgrounds of ny
22 | client and another investigator that has investigated

23 | the crim nal accusation of my client. The investigator

24 | that has investigated the background, | think he's

25 | spoken to every nmember of the defendant's famly,
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1| reports to a psychol ogi st who is operating as a
2 | psychol ogi st for purposes of evaluating the defendant
3 |and also my mtigation specialist giving me advice on

4 | mtigation.

5 THE COURT: Okay.

6 MR. CORNELI US: | don't expect her to

7| testify in this case. I have no reason to think she's
8| going to testify, at least at this point. You know,

9|lit's hard to nmake a decision before trial starts, but
10(1"'"1l give the State who she is and they contact her if

11 | they want to. There have been no reports issued, but

12 | there's going to be a report, which I will give to the
13 | St ate. | have not gotten it yet.

14 But, anyway, so on the issue of

15 | investigation, | actually have two investigators. They

16 | work fromthe same office, but they have conpletely

17 | different assignments in this case. Because at the tinme
18 | when | first was put on this case, there was a little

19 | bit of confusion in the county about what they would pay
20 | and what they wouldn't pay to mtigation experts. And I
21 | sinply could not find a mtigation expert that would

22 |work in Harris County. And | talked to people really

23 | all over the state. And the ones that | normally use

24 | here, they wouldn't do for what the county was paying.

25 | And so, | was very perplexed and met with Judge Burnett,
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10
1| who was then the judge on this case.
2 THE COURT: Correct.
3 MR. CORNELIUS: And | said: WelIl, |I've got
4 |to go forward. And so, | canme up with the plan that I

5| have used in the case. And |I'mtaking a special monment

6 | here to put this in the record because at some point in

7| time somebody's going to question -- the writ writer for
8 |sure -- why we didn't have a specific mtigation expert.
9 | And we do. |''m stating that we do. We have sonmebody

10 [that's not just a mtigation expert, but actually a

11 | psychol ogi st.

12 THE COURT: Very good.

13 Okay. |'m going on to -- there is a number
14 | of motion for continuances in this file. And, of

15 | course, those were granted on previous dates, but there
16 | was no nmotion for continuance on the date that we began
17 | the proceedings before me. And that was back on June

18 | 3rd. Correct, M. Cornelius?

19 MR. CORNELI US: That's correct, Judge.

20 THE COURT: There was a request -- several
21 | requests for additional time in voir dire. Wasn't

22 | handl ed before voir dire, but, obviously, you were given
23 | an opportunity to voir dire individually each juror.

24 | And so, anything you want to put on the record about

25 | that in regards to how nmuch time you had? Did you need




Case 4:17-cv-03621 Document 23-2 Filed on 09/24/19 in TXSD Page 14 of 136 11

1| nmore tine? Did you feel |ike you had sufficient time

2| for the jurors that you voir dired?

3 MR. CORNELI US: | did, Judge.

4 THE COURT: Okay. Very good.

5 |*m pulling out all the nmotions in |imne
6 | and we' |l just deal with them before trial. Some of

7| them have to do with extraneous and they have to do with
8 |the DNA stuff, which we're going to determ ne today what
9 | happens on that. But |I'"m going to handle all of those
10 [ the morning of trial and we'll just go over those. It
11 | shoul dn't take that | ong. Obvi ously extraneous offenses
12 |is going to be granted. Hearsay statements and a nunber
13 | of things that are pretty standard will be granted.

14 | Cri m nal histories on individuals that will be

15 (testifying and certain crimnal histories that aren't

16 | i npeachabl e, but we'll go over that the norning of

17 | trial.

18 So, | think that brings us down to the
19 | notions to suppress. And | do still have a nunber of

20| themin the file. And one of themis on the DNA that

21 | we're addressing today, but | have two general ones that
22 | are both filed by you, M. Cornelius. And they have to
23 | do with statements, whether written or oral, which are
24 | purported to be made by the defendant, any results from

25 | any scientific test, including but not Ilimted to
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1| fingerprints, blood or urine tests, or any other test

2 | prepared in this case, or any itens seized as a result

3 | of defendant's arrest and any other item or information
4 | obtained as a result of the arrest and/or the search of
5| the defendant by agents of the State of Texas.

6 And so, do you intend to address those at

7| this hearing?

8 MR. CORNELI US: No, except that we already
9 | had a discussion with M. Cruz-Garcia about the swabbi ng
10 | for saliva, which was used to get a DNA profile. And he
11 | consented to that and has adm tted he consented to that.
12 | 1" m not pursuing a hearing on the adm ssibility of the
13 | swab that was taken with our consent or with the

14 | def endant's consent. That would have been covered by

15 | t hat noti on.

16 THE COURT: Okay.
17 MR. CORNELI US: But |I'm not pursuing that
18 | part of it. If the State decides to use the statenent

19 | by the defendant then --

20 THE COURT: | have a notice in the file

21 | that they do intend to use the defendant's statement.

22 | Is that correct?

23 MS. TISE: At this point in time, Judge, we
24 | don't unless we decide to do it for impeachment

25 | purposes. At this point this time, it's self-serving
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and it doesn't |ook |like something that we would put in,
but | did give notice of it in the event that something
shoul d happen in trial that would make it significant.

THE COURT: Okay. So, | guess, we can just
take a break and do a short hearing at that time if it
becomes rel evant.

MR. CORNELI US: If | care to pursue it at
t hat time.

THE COURT: Okay. So, at this time on
t hose particular nmotions to suppress you are no | onger
proceedi ng on those un -- and | know that they are on
file in case you need them but we don't need to have a
hearing on them pretrial. Ils that correct?

MR. CORNELI US: Correct.

THE COURT: [|'ll make a notation on that.

And there is notions to produce records
regardi ng DNA anal ysis, nmotions to produce records
regardi ng DNA analysis, and then the motions to suppress
on the DNA, and there is a number of those.

So, have you gotten all of the records you
were seeking on the DNA analysis, M. Cornelius?

MR. CORNELI US: | think so, Judge.

THE COURT: We're ready to proceed then.

MR. CORNELI US: | don't have any specific

requests of anything. Well, | actually do, but | know
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where they are and | have had access to themand I'm
good on the DNA records.

THE COURT: Okay. Very good. So, then
we're ready to proceed on your general motion on the DNA
today. And that is -- can you tell -- can you put on
the record for the Court specifically what aspect? Are
we proceedi ng on chain of custody or are we proceeding
on -- what aspects of the DNA?

MS. TISE: Can | make a coupl e of
statements for the record before we proceed to that,
Judge, with regard to the DNA?

THE COURT: Yes.

MS. TISE: There is obviously Brady
mat eri al associated with the old crime |ab that dealt
with some of the evidence in this case. And a |ot of
t hat would come up in this hearing, but I just wanted to
put on the record that we have given M. Cornelius --
and | believe that he will confirm-- copies of internal
memos, disciplinary records on individuals who m ght
have been involved. W have given him access to all of
t he boxes and boxes of documents that were done and this
office's investigation of the crime |ab. And also
exchanged copies of the Bromwich report where it details
all of the independent investigation on the crinme |ab.

There has been volum nous materials exchangi ng hands and
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15

1|1 believe M. Cornelius will confirmthat, that we

2 | provided himall of that information specific to the DNA

3|1 ab.

4 In addition, 1'd like to note -- and you

5|(didn't mention it in your notion that you found, but we

6 |did translate the judgment and sentences from
7| M. Cruz-Garcia's convictions in Puerto Rico and we

8|filed well in advance of trial copies of those

9 (translations so that we can offer theminto evidence as

10 | public records, but also with the transl ated copy so
11 | that the jury will be able to read what they are. And

12 | those are -- also should be in the file.

13 THE COURT: | did see those in the file and

14 | made note of them

15 Did you receive those, M. Cornelius?

16 MR. CORNELI US: Yes.

17 THE COURT: Okay. Very good.

18 And so, in terms of -- did you want to put

19 | anything else on the record, Ms. Tise?

20 MS. TI SE: | think that's all, Judge.
21 THE COURT: Okay. Very good.
22 And | did show in the file also that she

23 | provided all of that Brady information to the defense.
24 | And you did receive all of that, M. Cornelius,

25 | regarding the DNA stuff?
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16
1 MR. CORNELI US: Yes.
2 THE COURT: And the HPD Crinme Lab?
3 MR. CORNELI US: Yes, | have. | don't
4 | know -- | can't detail everything |I have. | have two
5| full boxes of stuff about the HPD Crime Lab and the DNA
6|in this case and the other |abs that worked on it. ' ve
7| got a lot of stuff. | can't imagine they have nore than
8 | what | have.
9 THE COURT: Okay.
10 MR. CORNELIUS: But | will be vigilant and
11 | make sure | keep looking in case there is something
12 | t here.
13 THE COURT: Very good. | just wanted to
14 | make sure that you did receive that.
15 And so, regarding the DNA, then |I'm going
16 |to -- let's proceed with this notion on the DNA. And
17 {1"m sure that | will figure out exactly what aspect of
18 | the DNA that we're seeking to suppress the analysis.
19 | Okay.
20 MR. CORNELIUS: Well, I"'mgoing to tell you
21 | right now. Can | make |ike an opening statement? |
22 |think it will go a |lot faster.
23 THE COURT: Yes.
24 DEFENSE OPENI NG STATEMENT
25 MR. CORNELI US: The basis of our motion is
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1| the fact that the HPD Crime Lab was investigated, sone

2 | very scathing reports were turned in, the | ab was

3 |actually closed. Some of the people, as you will find

4 | out through the State's evidence, that actually handl ed
5| the evidence in the case in some form or fashion are

6 | detailed in the investigation and -- well, you will see,
7|i1f you look through here, a casual | ook at our evidence,
8 | which consists of all the reports fromthe crime. We'|l|
9 | show sonme very unfavorable reports on various people in
10 {the crinme lab. And specifically some of the people that
11 | handl ed this particul ar evidence.

12 ' m aware that the DNA results that the

13 | State wants to offer come froma different |aboratory,
14 | an i ndependent | aboratory. One that | have used before
15 | myself. There is several of these DNA | abs that |'ve

16 | used nmyself and have confidence in, but no confidence in
17 | what was then the HPD Crime Lab.

18 The essence of the motion is that the itens
19 [t hat were recovered, which are specifically a pair of

20 | panties and a cigar, from which a DNA profile or DNA

21 | profiles were determ ned, were handled by the HPD Crime
22 | Lab. Later cuttings or swabs or itens produced by the
23 | HPD Crime Lab were sent to Orchid Cell mark, which that's
24 | the one the State is going to use, Orchid Cell mark, for

25 | their anal ysis.
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18
1 And the gist of our notion is we're arguing
2| that the Court should have no confidence in evidence
3| that was transferred from our now closed crinme lab to
4 | anywhere el se for fear of contam nati on. | don't know
5|that | can prove this specific evidence was
6 | contam nated. And |I'm not alleging that I can, but the
7 | overall -- 1 mean, the crime |lab was, as the evidence
8|will show, conmpletely closed. | mean, it was cl osed.
9| And | know that the Court and the general public
10 | knowl edge -- and it's detailed in here -- is that there

11 | were bogus anal yses. | don't know if | got the -- if

12 {that's correct phraseol ogy, but there was more than one
13 | bogus anal ysis proven against the crime |ab and al

14 | ki nds of m stakes, as you will see in these reports.

15 And so, based upon that, we're going to

16 | argue that the Court should suppress the testimny from
17 | Orchid Cell mark because it comes from the HPD Crime Lab.
18 | Hopefully, that makes a little sense.

19 Now, |'m going to offer into evidence --
20 | there are five -- allegedly five reports from M chael

21 | Bromwi ch, who was an i ndependent investigator who

22 | investigated the crime |lab. They start -- Defense No. 2
23 |is the second report of the independent investigator.

24 | And then 3 is the third report, 4 is the fourth report,

25 |5 is the fifth report. | cannot find a number of the
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1| first report. |*m going to -- so, | left that nunber

2 | open in case | find one, in case there is one. I

3 | haven't talked to Lester, Lester Blizzard, who may know.

4 | And M. Bromwi ch has not returned my phone calls,

5| numerous phone calls that |1've made to him If there is

6 |one, 1'd |like perm ssion to augnent the record and put

7| that in there, if there is actually a report nunmber one.

8|1 have a feeling it's going to turn out to be a letter

9 |that's contained in those other reports.

10 So, those are the five reports. Then there

11 |is a final report, which is this big thick one, 440

12 | pages. And then |I'm offering also a small report, which

13 |is the summary of the recommendati ons of the independent

14 | investigator for the HPD Crime Lab and property room

15 | which is the heart of what our motion is. Stuff stored
16 | in the property roomand the crime lab itself. W're
17 | offering it -- | forgot which one | marked next. No. 6
18 |is the summary. No. l"msorry. No. 7 is the sunmary.
19 (6 is the final report. And 8 is the internal affairs

20 | general investigation summary, which | got fromthe

21 | State. And No. 9 is internal conplaints report fromthe

22 | chief command, |egal services, which | got fromthe
23 | State, which deals with some of the witnesses in this
24 | case.

25 THE COURT: No. 8 was the |.A. D. what?
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1 MR. CORNELI US: Internal affairs general
2 |investigation summary. And it's short.
3 THE COURT: No. 9 was internal compl ai nants
4 | filed by individuals?
5 MR. CORNELIUS: Yes. And it shows the
6 | findings.
7 THE COURT: That was individuals that filed
8 | complaints with the Houston Police Department?
9 MR. CORNELIUS: No. These are the
10 | conmpl ai nants about the enpl oyees working at the crime
11 | l ab and sonme specific findings.
12 So, | provided the State with copi es of
13 | Defendant's 2 through 9.
14 THE COURT: And you don't have an Exhi bit
15 | No. 1 that you're offering?
16 MR. CORNELI US: | don't have Exhibit No. 1
17 | and | don't know if it exists. We'IlI|l |eave that open.
18 (Di scussion off the record)
19 MR. CORNELI US: Okay. We'Ill leave that as
20| No. 1 to make the record clear. And if | come up with
21 | another exhibit, I will go to 10. That will confuse
22 | everybody. No. 10 is actually report number one.
23 (Defense Exhibit No. 2 through 9 Offered)
24 THE COURT: Do you have anything el se that
25 | you are going offer?
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1 MR. CORNELI US: No, | don't, Judge.
2 THE COURT: Okay. Any objections.
3 MS. TI SE: No objection, Judge, for the
4 | limted purposes of this hearing.
5 THE COURT: Okay. Very good. So, Defense

6 | Exhibits 2, 3, 4, 5, 6, 7, 8, and 9 will be admtted for

7|the limted purposes of this hearing at this time.

8 (Defense Exhibit No. 2 through 9 Admtted)
9 THE COURT: Do you have anything el se?

10 MR. CORNELI US: | don't, Judge. We rest.
11 THE COURT: State, you ready to proceed?
12 Woul d you like to make an openi ng?

13 MS. TI SE: I"d just Iike to make a brief

14 | openi ng, Judge, in response to the defense's argument

15 THE COURT: All right.
16 STATE' S OPENI NG STATEMENT
17 MS. TI SE: It is not the State's position

18 | or intention to offer any of the witnesses fromthe

19 | crime | ab that was in existence in 1992. It is not our
20 | intention to offer a single report issued by that crine
21 | | ab.

22 What the State has done and what HPD did i

23 | this case is exactly what M. Bromwich recommended be
24 | done in the host of cases that were tested by the old

25 | crime |l ab, and that is that we send the evidence off

to

n
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1| an independent |ab and have them start from scratch and

2| do their own testing on that evidence and achieve the

3|results.

4 To address the contam nation issues by the
5| defense, | believe that we'll be able to show through
6 |the witnesses that are here today that there is -- the

7| only contam nation issue that would be relevant for
8 |trial purposes would be contam nation that somehow put
9 | the defendant's DNA on to the evidence that we want to
10 | present to the jury at trial. Otherwise, all we're

11 |trying to do is show the defendant's DNA was on a rape

12 | kit, the conplaining witness to the rape panties, and on

13 | a cigar that was |left behind at the scene.

14 So, the only contam nation that's going to

15 | be relevant for trial purposes is somehow or another
16 | showi ng that contam nation of that evidence was made
17 |with the defendant's DNA, which was not in HPD s

18 | possession at any time during the old crime |ab days.

19 | So, to believe that there is a problemwith the evidence

20 | woul d be to believe that somehow or another the

21 | def endant' s DNA popped up out of nowhere and got sonehow

22 | contam nated on the evidence by employees in 1992 who

23 | sinply didn't have his DNA. Because by the time the

24 | evidence got shipped off to Orchid Cellmark in 2007, we

25 | found a DNA profile that matched the defendant on the
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1| rape kit, the panties, and the cigar.

2 So, you'd have to believe that sonmehow or
3 | another the old crime |l ab contam nated that evidence

4 |with the defendant's DNA, which they didn't have a

5| sampl e of because he was in Puerto Rico at the tine.

6 So, that's the issue here. | believe we
7| can also show that the storage of the evidence in this
8 | case was fine and appropriate and there is not going to
9| be a contam nation issue also based on the results that

10 [ t he i ndependent | abs got.

11 THE COURT: Okay. Very good, Ms. Tise.
12 Are you ready to call your first witness?
13 MS. TI SE: Yes.

14 MR. WOOD: Judge, the first item that we

15 | woul d have is a proffer that we would |like to make on
16 | the record of a witness by the name of Gloria

17 | Kol ogi nczok. She performed the sexual assault

18 | exam nation in this case. And M. Cornelius has said
19 (that it would be acceptable to himfor us to make a
20 | proffer as to what her testinony would be. And I'm
21 | prepared to do that.

22 And "1l spell that nanme for you. It's
23 | al nbst like it sounds, but it's K-o0-l-0-g-i-n-c-z-o0-Kk.
24 | I1t's pronounced Kol ogi nczok.

25 And | would like to proceed with that, if
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l|that's okay with the Court.

2 THE COURT: No objection, M. Cornelius?
3 MR. CORNELI US: No objection.

4 THE COURT: Very good. Proceed.

5 MR. WOOD: The State's proffer is that

6 | Ms. Kol oginczok would testify that she currently works
7| as an operations adm nistrator at Menorial Hermann

8 | Nort hwest Hospital. She also maintains a current |aw

9 | practice. Ms. Kol ogi nczok became a certified registered
10 | nurse in 1979. She becane a certified sexual assault

11 | nurse exam ner in 1985. She obtained her J.D. from

12 | Sout h Texas Col |l ege of Law in 1992.

13 Ms. Kol ogi nczok, in becom ng a sexual

14 | assault nurse exam ner, went through a training program
15 { that included classroomtraining, courtroomtraining,

16 | and on-the-job practical training. At the time in 1992,
17 | she was one of the first sexual assault nurse exam ners
18 |in the entire Houston area. Over her career, she has

19 | performed over 500 sexual assault exam nations.

20 And at this time, | will offer State's

21 | Exhibit 1, a copy of Ms. Kologinczok's CV, into evidence

22 fand | will show that --
23 (State's Exhibit No. 1 Offered)
24 MR. CORNELI US: No objection.

25 THE COURT: That will be admtted, State's
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(State's Exhibit No. 1 Admtted)
MR. WOOD: Do you need to see that, Judge?

Furt her, Your Honor, Ms. Kol oginczok would

testify that on October 1st of 1992, she was working at

St. Joseph's Hospital in Houston, Texas. On that date,

she perfornmed

patient --

sexual assault
Di ana Garci a,
a date of birt

she performed

a sexual assault exam nation on a

THE COURT: \What's the date? |'m sorry.
MR. WOOD: Sorry. October 1st of 1992.
THE COURT: Okay.

MR. WOOD: On that date, she performed a
exam nati on on a patient by the name of
as she described as a Spanish female with
h of 6-4 of '53. She would testify that

this exam nation at approxi mately 3:45

a.m on the date of October 1st, 1992. On that same

date, she turned over the sexual assault evidence

collection kit

Br edemeyer of

of Diana Garcia to Officer WT.

t he Houston Police Department. And,

again, that was done on October 1st, 1992 at

approxi mately

testinony for

4:25 a.m on that date.
And t hat concludes the proffer of her
t he purposes of this hearing.

THE COURT: Okay. Very good. Call your
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1| next.
2 MS. TISE: The State will call Eric Mehl.
3 (W tness sworn)
4 THE COURT: Please take the stand.
5 Pl ease state your full name for the court
6 | reporter. And you may proceed.
7 THE W TNESS: My name is Eric Mehl,
8| Me-h-1I.
9 THE COURT: You may proceed, Ms. Tise.
10 ERI C MEHL,
11 | having been first duly sworn, testified as follows:
12 DI RECT EXAM NATI ON
13 | BY MS. TI SE:
14 Q And tell us how you are enployed, Sir
15 A | retired as a sergeant with the Houston Police

16 | Depart ment.

17 Q And when did you retire?
18 A February of 2010.
19 Q Can you tell the Court a little bit about your

20 | background with the Houston Police Department starting
21 | with your early days and the kinds of training that you
22 | received over the course of your enploynent.

23 A | joined HPD in 1981. | spent, after

24 | conpl eting the acadeny, four-and-a-half years in patrol,

25 | was promoted to sergeant, spent 14 nonths as a patrol
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1| supervisor. | was recruited by Hom cide in June of 1988
2|and | transferred to Hom cide at that time. | served in
3| Hom cide for four years uninterrupted. And then | was
4 | drafted by internal affairs in June of 1992. | served
5|there until November of '93. And |I returned to Hom cide
6| at that time.
7 Q Okay. During the course of your career as a
8 | police officer, did you receive training?
9 A Yes.
10 Q And tell the Court what kind of training you
11 | recei ved.
12 A We were required to take 40 hours a year of
13 | annual in-service training. And it could be | egal
14 | i ssues, it could be defensive driving, it could be
15 | updates with regard to DNA, and things |ike that.
16 Q And over the course of your career, have you
17 | received training on how to properly handl e evidence,
18 | how to properly collect it, and how to properly store
19 |it?
20 A Yes.
21 Q And have you received training on that specific
22 |to the collection of biological evidence |ike DNA?
23 A Not specific to the biological, no.
24 Q Okay. As a menber of the Houston Police
25 | Department, did you ultimtely get assigned to the cold




Case 4:17-cv-03621 Document 23-2 Filed on 09/24/19 in TXSD Page 31 of 136

28
1| case squad?
2 A | did.
3 Q And tell the Court how that happened
4 A I n November of 2004, HPD decided that they
5| needed a cold case squad within the Hom ci de Division
6 | and they asked me to do it.
7 Q Okay. And tell us a little bit about what --
8 | how t hat canme about. Just, they asked to go and did
9 |they give you any -- basically, it was a new deci sion,
10 | was it not?
11 A It was just a squad within the currently
12 | exi sting Hom ci de Division.
13 Q But it was a new thing at the time, was it not?
14 A It was.
15 Q And did you have any gui dance on what you were
16 | going to be doing with the cold case squad?
17 A Only that | could | ook at and reinvestigate any
18 | case that was at |east five years old --
19 Q Okay.
20 A -- and not cl eared.
21 Q Did you have some criteria for what kind of
22 | cases to |l ook for?
23 A | devel oped ny own.
24 Q And what did you devel op?
25 A Going -- well, | had a list of 3,000 -- roughly
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3,000 uncl eared hom ci de cases that dated back to 1970.
| would go through that Iist and | would find cases that
requi red DNA analysis to go any further. And | would
try to keep a series of cases sent off to private
| aboratories so they could do the DNA anal ysis on the
evidence that existed. And while that was going on, |
could do the field work on cases that had been returned
or cases that did not require DNA anal ysis.

Q And at some point while you were follow ng
t hrough on that protocol, did you beconme famliar with a
case that involved the hom cide of a 6-year-old boy

named Angelo Garcia, Jr.?

A | did.
Q And how did you discover that case?
A | actually discovered the case because his

mot her had been sexually assaulted during the course of

the of fense back in 1992. So, it showed -- as well as
Angel o Garcia, Jr., his mother showed as a victimon nmy
hom cide |ist. So, | looked into it based on that.

Q And that triggered for you that there may be

some possi ble DNA evidence that could be --

A Yes.

Q -- could clear the case?

A Yes.

Q Okay. So, what did you do?
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1 A That was in September of 2007. | set out to
2| find the evidence that I wanted to ship to Orchid
3| Cellmark for analysis.
4 Q Okay. And were there specific items of
5| evidence that you were interested in?
6 A Yes.
7 Q Can you tell us what those itens were?
8 A One was a cigar that had been left at the scene

9| of the crime. One was the rape kit that been taken from

10 | Di ana Garcia. And -- well, the cutting fromthe panties
11 |was in the rape kit, so it -- but that was another

12 | t hi ng.

13 Q Okay. And so, were you able to obtain those

14 |items of evidence in 20077

15 A. | was.

16 Q And can you tell the Court where the cigar was

17 | being stored at that time?

18 A It was in the HPD property room on Goli ad.

19 Q Okay. So, it was not in the crime |ab property
20 | roont?

21 A It was not, no.

22 Q Okay. And did you have an opportunity to

23 | observe the condition that the cigar had been stored
24 A Yes.

25 Q Can you tell us about that?

in?




Case 4:17-cv-03621 Document 23-2 Filed on 09/24/19 in TXSD Page 34 of 136

31
1 A The cigar was in a plastic bag with the case
2|information written on it. And then further, it was in
3 |a large envel ope.
4 Q Okay. And would that be the standard brown
5| envel opes that are used for storing evidence from a
6| crime scene?
7 A Yes.
8 Q Okay. So, it was inside a plastic ziploc bag,
9| correct?
10 A Yes.
11 Q And that plastic ziploc bag was stored inside
12 | the brown evidence envel ope?
13 A That's correct.
14 Q Okay. And did the plastic ziploc bag appear to
15 | have been unseal ed at any point? Was the seal intact?
16 A It was zipped cl osed, yes.
17 Q Okay. And the brown evidence envel ope, what
18 | was the condition of that envel ope?
19 A It was seal ed.
20 Q Okay. And did there appear to have been any
21 | damage at all to that envelope as if it had been stored

22 | in unfavorable conditions, for exanple?
23 A No.
24 Q No wat er damage or anything like that?

25 A No.
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1 Q Okay. And the cigar itself, did it appear to
2 |still be in good condition?
3 A It was intact, yes.
4 Q Okay. After you collected the cigar fromthe

5| property room the HPD property room on Goliad, what did
6 | you do next?

7 A Well, when | went to the property room |

8 | wanted to al so check out the rape kit.

9 Q Okay.

10 A But the rape kit was actually in the property
11 | room annex on the 24th floor at 1200 Travis.

12 Q Okay. And so, it was also not being stored at
13 | the crime | ab property roomon the top floor at 1200

14 | Travi s, correct?

15 A Correct.

16 Q Okay. It was on the 24th floor in the annex?
17 A Yes.

18 Q Okay. And can you tell the Court about what

19 | condition that item of evidence was in when you found
20 [ it?

21 A The rape kit was sealed in a plastic bag with
22 | case information and all that on it.

23 Q Okay. And was it in any other sort of bags or
24 | envel opes in addition to the plastic bag?

25 A Well, | didn't open it.
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1 Q Okay.
2 A The rape kit was like a box in a plastic bag,
3 |the plastic bag was seal ed. | initialed the plastic
4 | bag, but | didn't open it and go through.
5 Q You didn't open it at all?
6 A No.
7 Q Okay. Did the plastic bag appear to be in good
8 | condition?
9 A It was.
10 Q Did it appear that there had been any probl ens
11 {with the storage of that item of evidence?
12 A No.
13 Q No wat er damage or anything |like that?
14 A No.
15 Q Okay. After you retrieve those itens, what did
16 | you do with thent?
17 A | packaged them and sent themto Orchid
18 | Cel | mar k.
19 Q Okay. Do you recall when that happened?
20 A Oct ober 2nd, 2007 was the ship date.
21 Q Okay. And what else did you do at that point?
22 A Well, there were -- ny initial call was to the
23 | crime | ab property custodi an herself and she had some
24 | ot her evidence that they had retained in the crime |ab.
25 |1 obtained that and sent portions of that to Orchid




Case 4:17-cv-03621 Document 23-2 Filed on 09/24/19 in TXSD Page 37 of 136 34

1| Cellmark as well.

2 Q Okay. What are those other itens?

3 A The cutting fromthe panties, biologica

4 | sanpl es on Arturo Rodriguez and Di ana Garci a.

5 Q And did you learn that those individuals are

6 |the parents of the little boy who was nurdered in this

7| case?

8 A Rodri guez is not --

9 Q Step

10 Di ana Garcia is the conplainant's

11 | bi ol ogi cal nmother and she was married to Arturo.
12 Q Exactly. | m sspoke. The stepfather and the

13 | ot her of the little boy --

14 A Yes.
15 Q -- that was killed in this case.
16 Okay. And those items that you went and

17 | retrieved fromthe crime |ab, those included a cutting

18 | fromthe panties --

19 A Yes.

20 Q -- correct?

21 And how was it being stored.

22 A Al'l the items that | got fromthe crinme |ab

23 | were in individual plastic bags.
24 Q Okay. And did you open or unseal those bags?

25 A | opened the bigger bag. And then | did not
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1| open the bags that would contain the evidence, no.

2 Q Okay. So, they were stored in a |larger bag,
3 | but each of themwas in its own individual plastic bag?
4 A Yes.

5 Q Okay. And those individual plastic bags were
6 | not opened?

7 A Correct.

8 Q Okay. And there were also some DNA sampl es,
9 | you said, blood sanples for potential DNA, correct?

10 A Yes.

11 Q Those were for Diana Garcia and Arturo

12 | Rodri guez, correct?

13 A Yes, among ot hers.

14 Q And those were also individually packaged?

15 A Yes.

16 Q Now, you say among others. The others in the

17 | case, did you research to determ ne who those

18 | i ndi vi dual s were?

19 A. Yes.
20 Q Okay. And do you have that information?
21 A. Their | ast names were Lebron, Melo, Me-I|-o0,

22 | German, and Martinez.
23 Q Okay. And do you know who those individuals
24 | are?

25 A They were known associ ates of this defendant.
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1 Q Okay. And these were individuals that during
2 |the original casework by HPD Hom ci de were interviewed
3 | and DNA sanples were collected from correct?
4 A Yes.
5 Q I n your research of this case from 1992 had HPD
6 | ever made contact with the defendant, Obel Cruz-Garcia,
7| after the victimin this case was murdered?
8 A They had not.
9 Q Okay. And do you know why that was?
10 A He fled the country.
11 Q Okay. So, fromthe date that the hom cide
12 | happened throughout the entire police investigation in
13 (the 90's, Obel Cruz-Garcia was never in the custody of
14 | HPD, correct?
15 A That is correct.
16 Q And HPD was | ocking for himas the prime
17 | suspect in the case, were they not?
18 A They were.
19 Q They were interviewi ng his known associ at es,
20 | were they not?
21 A They di d.
22 Q And they were collecting DNA samples fromthen?
23 A They di d.
24 Q However, they never had a DNA sanple from Obel
25 | Cruz-Garcia at any time in the 1990s after this crime
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1| occurred?

2 A That's correct.

3 Q When you began working the case and sent this
4 | evidence off to Orchid Cellmark for themto determne if
5| they could develop DNA profiles fromany of it, did you
6 | have the defendant's DNA sanpl e?

7 A | did not.

8 Q So, as of -- you said it was 2007. So, was it
9 | 2007 when you first | ooked at this case or is that when
10 | you shipped it?

11 A | shipped it on October 2nd, 2007.

12 Q So, as of October 2nd, 2007, HPD still did not
13 | have in its possession any DNA sanple from Obel

14 | Cruz- Garci a?

15 A That's correct.

16 Q Did that change?

17 A It did.

18 Q And tell us when that happened

19 A Sergeant Stephens from the narcotic HI DA unit

20 | got a court order to obtain a DNA sample fromthis

21 | defendant in Puerto Rico. And that was in 2008.

22 Q And it was Sergeant Stephens who first |earned
23 | that the defendant was in custody in Puerto Rico in

24 | 20087

25 A St ephens was one of the original investigators
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1| on the case and we had tal ked, were friends anyway, and
2 | he had access to greater databases than |I did in an
3|effort to find Obel Cruz-Garcia. And it was actually

4 | Stephens who told me that this defendant was in custody
5|in Puerto Rico and if | wanted DNA from him there it

6 | was.

7 Q Okay. So, how did you -- what efforts did you
8 |take in order to obtain his DNA sanpl e?

9 A Well, the FBI in Puerto Rico went to the prison
10 | where this defendant was being held and obtained a DNA

11 | sample from him and sent it to me.

12 Q Okay. Do you know when you received that

13 | sampl e?

14 A May 23rd, 2008.

15 Q And at that time all of the original evidence

16 | that m ght contain biological material had already been
17 | shi pped off to Orchid Cellmark for their analysis,

18 | correct?

19 A Yes. Their analysis had been conpl et ed.

20 Q Okay. And you had received the results of that
21 | anal ysis, correct?

22 A Yes.

23 Q But at that time, still no sanple of the

24 | defendant's DNA had been avail able for themto make a

25 | conparison to the evidence, correct?
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1 A Correct.

2 Q So, once you received the defendant's DNA

3 | sample in 2008, what did you do?

4 A Well, | never opened it. I knew what was in

5| because it came from Agent Ml ler in Puerto Rico. I

it

6 | just repackaged the original FedEx package into another

7 | FedEx box and sent it to Orchid Cell mark.

8 Q Okay. And that was in 2008 as well?
9 A Yes, ma' am
10 Q Okay. Utimately, did you receive Orchid

11 | Cel lmark's report as to the results of that testing?

12 A | did.
13 Q And what did you | earn?
14 A A full male DNA profile was obtained fromthe

15 | cigar that had been left at the scene and that DNA

16 | profile matches that of this defendant. The sperm

17 | fraction fromthe cutting fromthe panties is a m xture.

18 | A major DNA profile that was obtained fromthat sperm

19 | fraction belongs to this defendant.

20 Q Okay. MWhat did you do next?

21 A Well, and also on the vaginal swab he cannot be
22 | excluded from that m xture.

23 Q Okay. What happened next?

24 A Utimtely, | filed a charge of capital nurder

25 | agai nst this defendant.
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1 Q Back in 1992, you were an active hom cide
2 |investigator, were you not?
3 A | was sent to internal affairs in June of 1992,

4 | so |l wasn't in Hom cide during the course of the initia

5 |investigation.

6 Q But you had been prior to that?

7 A Yes.

8 Q And then you were again after that?

9 A Yes.

10 Q In 1992, when hom ci de detectives were

11 | collecting evidence from scenes, is it fair to say that
12 | DNA was in its infancy?

13 A Yes.

14 Q And especially here in Houston, it was an up
15 | and com ng thing that hadn't really been fully devel oped
16 | at that point?

17 A Yes.

18 Q And as an investigator in Hom cide, when you
19 | were thinking of the types of evidence that m ght be

20 | exam ned for DNA, what Kkinds of evidence were y'al

21 | t hi nking back then?

22 A Bl ood and senen.

23 Q Okay. Was it even something that people were
24 | tal king about or considering doing to | ook for

25 | epithelial cells on itenms |ike a cigar?
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1 A No.
2 Q Okay. If you had at that time been in Hom cide
3| and collected a cigar froma scene, would it even occur
4 |to you to |l ook for DNA on that cigar?
5 A No.
6 Q Okay. And was that the general thought in
7| Hom cide at that time, from what you remenber?
8 A Yeah. I mean, DNA was somet hing you read about

9|in books. And we knew it existed and we tried through

10 | various labs in various cases to obtain DNA results and
11 | they weren't good.

12 Q And fromthe time you very first retrieved that
13 | cigar fromthe property room did it appear to you that
14 | it had been analyzed or ever even taken out of its

15 | original plastic bag?

16 A It did not.

17 Q Okay.

18 MS. TI SE: Pass the witness, Judge.
19 THE COURT: M. Cornelius.

20 CROSS- EXAM NATI ON

21 | BY MR. CORNELI US:

22 Q Do we call you still Sergeant Mehl ?
23 A You can.

24 Q Al'l right. Do you have your report?
25 A Yes.
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1 Q Let me see if | can get the dates. | " m ki nd of

2 |turning to Page 2.098 in the report.

3 A Is this something | would have written?

4 Q Yes, | think so.

5 A Okay.

6 Q It's stuff you did.

7 A Okay. Yeah. Our page nunbers are not going to

8 | mtch up. Can you tell me what supplement it is, or a
9 | date?
10 Q Oct ober 1st, 2007. And it's the one that says

11 { "conti nued. "

12 A Okay.

13 Q Okay. Now, | don't mean to take things out of
14 | order, but | got a little bit confused. You went to

15 | where to obtain these itens that are listed on -- in

16 | this part of the report?
17 A They came out of the crime |ab
18 Q Okay. All right. So, are these itenms that you

19 | actually opened and | ooked at?

20 A These itens were contained in a |larger clear
21 | plastic bag. | opened that bag and then all these itens
22 | were in their own individual plastic bags. | did not

23 | open them no.
24 Q Okay. And so, the itenms were in a plastic bag

25 | | abel ed Rodriguez. And extract tube, is that bl ood,
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1| extract tube, or do you remember?
2 A | don't know.
3 Q Then a plastic bag that's | abeled in quotes
4 | "crotch panties” including a cutting fromthe panties,
S5 |correct?
6 A Correct.
7 Q A plastic bag | abel ed DNA extracted from panty
8 | crotch of Diana Garcia, male and female fractions.
9 A Correct.
10 Q Five extract tubes?
11 A Yes, sir.
12 Q Who did all of that, do you know?
13 A Who took the extractions?
14 Q Yes.
15 A Crime | ab.
16 Q Your crime lab? HPD Crime Lab?
17 A Yes.
18 Q One seal ed plastic bag containing DNA extracted
19 | from vagi nal swab mal e and female fractions contai ni ng
20 | two extracted tubes. That's a different bag, right?
21 A Yes.
22 Q And that's done by the HPD Crinme Lab?
23 A Yes.
24 Q One seal ed bag | abel ed DNA extracted from bl ood
25 | of Diana Garcia containing one extract tube.
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1 Now, tell me about that. Where would that
2| come from? | know you got it fromthe crime |ab, but

3 | who woul d have done that? Who would have taken Diana's
4 | blood in the first place?

5 A Well, | don't know. It may be either when she

6 | had the rape kit done or they got biological sanples

7| fromher at a |l ater date. ' m not sure.
8 Q Al'l right. | f that was done as part of the
9 | rape kit -- do you remenmber if they took bl ood as part

10 | of the rape kit?

11 A | don't know.
12 Q | don't either.
13 But if it was done as part of the rape kit,

14 | t hen sonmehow or another the rape kit, even though you

15 | picked it up at 1200 Travis, at some time it went to the
16 | crime | ab?

17 A Yes.

18 Q When you picked the rape kit up at 1200 Travis,
19 | could you see a notation on there showing it had been to
20 | the crime | ab?

21 A | don't recall. I'"d have to | ook at it again.
22 Q Al'l right. And then the |last one |listed here
23 | is DNA extracted from bl ood, Arturo Rodriguez,

24 | contai ni ng one extract tube.

25 Do you know where that would have cone
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1| fronf?
2 A Well, I'"msure the investigator at the tinme
3|took himto the crime |ab to have bl ood drawn for, you
4 | know, elim nation purposes.
5 Q The HPD Crinme Lab?
6 A Yes.
7 Q Did your investigation reveal that -- whether
8 | or not Diana Garcia and Arturo Rodriguez knew
9| M. Cruz-Garcia?
10 A They di d.
11 Q Okay. Then this stuff was packaged and sent to
12 | Orchid Cell mark?
13 A It was.
14 Q Along with the actual sexual assault kit, the
15 | cigar, and the extract tubes and the cuttings fromthe
16 | panti es?
17 A Yes.
18 Q Right?
19 Now, these are different cuttings fromthe
20 | panties other than the ones that are |listed above that
21 | we just went over, right? These are cuttings that you
22 | al ready had?
23 A No.
24 Q Look at that on that page and see if it
25 | refreshes your menory.
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A The cuttings fromthe panties would have cone
fromthe rape kit. The panties would have come fromthe
rape kit.
Q Okay.

A And then they cut the crotch out for their
exam nati on.

THE COURT: So, what exactly did you send
to Orchid Cellmark, the stuff that came fromthe crime
| ab or the stuff that came out of the rape kit, which
was the panties with the skin cells?

THE W TNESS: | sent the entire rape kit, |
sent the things that the crime |ab removed fromthe rape
kit, which was the crotch of the panties.

THE COURT: Okay.

Q (By M. Cornelius) Okay. | think |I understand.

The first group of things we went over was
sent in addition to the three itenms later in this page
of the report that says: The sexual assault kit of
Di ana Garcia -- whatever was left in the sexual assault
kit was sent.

A That's correct.

Q The cigar itself.

A Yes.

Q And the extract tubes and the cutting fromthe

panti es.
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1 A Yes.
2 Q That cutting and extract tube came fromthe
3 | panties which were a part of the assault kit?
4 A Yes.
5 Q And was done by the HPD Crinme Lab?
6 A Yes.
7 Q Okay.
8 MR. CORNELI US: | pass the witness at this
9 |time.
10 THE COURT: Okay. Very good.
11 Do you have anything further, Ms. Tise,
12 | fromthis witness?
13 MS. TI SE: No, Your Honor.
14 THE COURT: You may step down, Sergeant.
15 | Thank you.
16 Call your next.
17 MS. TI SE: State would call Matt Quartaro.
18 (W tness sworn)
19 MS. TISE: Judge, may this witness be
20 | excused?
21 THE COURT: Yes.
22 Pl ease keep your voice up. How do you
23 | spell your |l ast name?
24 THE W TNESS: It's spelled Qu-a-r-t-a-r-o.
25 THE COURT: Okay. You may proceed,
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1| Ms. Tise.
2 MATT QUARTARQG,
3 | having been first duly sworn, testified as follows:
4 DI RECT EXAM NATI ON
5| BY MS. TISE:
6 Q Woul d you tell the Court how you are enpl oyed,
7| M. Quartaro?
8 A Yes. |*'ma supervisor of forensics at Cell --
9 | what's now called Cellmrk Forensics in Dallas, Texas.
10 Q And is that the same place that used to be
11 | called Orchid Cell mark?
12 A Yes, it is.
13 Q So, when we're referring to it for purposes of
14 | this hearing, do you mind if I still call it Orchid
15 | Cel I mark out of habit?
16 A No, not at all.
17 Q Okay. Can you tell the Court a little bit
18 | about your background and training?
19 A Sur e. | have a master's -- a bachel or's degree
20 | and a master's degree in mol ecul ar bi ol ogy. | have a --
21 | let's see. | started at Orchid Cell mark about
22 | 11-and-a-half years ago. | have been working there,
23 |initially as an anal yst. In 2005, | was promoted to a
24 | supervi sor and have been a supervisor since then.
25 To become an analyst, there is a rigorous
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1| training program educational requirenments, as well as
2 | continuing education that we have to perform every year.
3 Q Okay. And can you tell us what your day-to-day
4 | duties involve?
5 A Sure. | supervise a team of ten DNA anal ysts
6 | who performcrimnal casework from different agencies
7 | around the country. And | also still performthe duties
8 | of analyst as well. | actually work perform ng DNA
9 | anal ysis on sanpl es.
10 Q Okay. And were you asked to do that as part of
11 | the case agai nst Obel Cruz-Garcia?
12 A Yes.
13 Q Okay. And can you recall when that -- when
14 | your involvement in the case occurred?
15 A Sur e. May | refer to my notes?
16 Q Yes, pl ease.
17 A Sure. | believe we received the first shipment
18 | of evidence October 3rd, 2007.
19 Q Okay. And had you had any correspondence with
20 | Sergeant Mehl prior to receiving that?
21 A | don't recall if we did in this particular
22 | case, but we had worked together on other cases as part
23 | of his involvement with the cold case unit and he would
24 | send us evidence in other cases.
25 Q Okay. And can you tell the Court about the
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1| condition of the evidence when you received it?
2 A Sure. It was received in a |arge Federal
3 | Express box that was seal ed. | nside there, there were
4 | several manilla envel opes and evidence bags contai ni ng
5| the evidence that was described earlier.
6 Q And was the evidence individually packaged?
7 A Yes, it was.
8 Q Okay. And when you received the evidence, did

9 | you have anything that triggered in your m nd, oh, this
10 | wasn't sent to me correctly, it wasn't packaged

11 | correctly, contam nation would have happened here?

12 A There was nothing initially just |ooking at the
13 | evidence that would indicate that any tanpering or

14 | contam nati on may have occurred.

15 Q Did it appear to be done in the standard way

16 | that you receive evidence from Sergeant Mehl or other

17 | officers asking you to do DNA tests? Did it appear to
18 | be the standard met hod of shipping?

19 A Yes, that's correct. It came in via Federal

20 | Expr ess. It was received by our evidence custodi an.

21 | She woul d have noted any sort of tanmpering at that point
22 | when she received the evidence. And there were no notes
23 | made in this case.

24 Q Okay. So, after you received the evidence,

25| did --- you heard Sergeant Mehl's testimny that you
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1| received, in addition to the original rape kit in the
2 | case -- correct?
3 A Correct.
4 Q -- an individually packaged cigar --
5 A Correct.
6 Q -- and then sonme extractions?
7 A Some sanples that were | abel ed, yes, DNA
8 | extractions or extracted materi al.
9 Q Okay. And you knew those had come fromthe HPD
10 | Crime Lab?
11 A | assumed that they did, but | -- there was
12 | nothing on there saying these came from HPD, but I
13 | assumed that they did, yes.
14 Q Did you rely on the HPD extractions in any way?
15 A No, ma'am We performed our own DNA
16 | extractions from these sanpl es.
17 Q So, basically, you set their extractions aside
18 | and did not work with those?
19 A That's correct. We did | ook at the sane
20 | cutting fromthe crotch of the panties, but as far as
21 | the other sanples we tested fromthe raw evidence itself
22 | and not using the DNA extractions that were done
23 | previ ously.
24 Q Okay. And that cutting fromthe panties is the
25 | actual evidence, right?
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1 A That's correct.

2 Q You didn't rely on extractions or whatever they
3 | mght have received fromthe panties?

4 A That's correct. We took our own cutting from
5 |that crotch of the panties and performed our DNA

6 | anal ysis on our own cutting.

7 Q Okay. And at that time, had you received any
8 | extractions or blood sanmples for the purpose of getting
9 | extractions on any suspects in the case?

10 A Initially we received reference sanples from
11 | Di ana Garcia, Arturo Rodriguez, and Angel o Garci a.

12 | Those are the only reference sanples that we were

13 |(initially given.

14 Q Okay. So, the mother and stepfather of the

15| child and the child?

16 A That's correct.

17 Q So, any of the defendant's known associ ates,
18 | t hose sanmples didn't come to you either at that point?
19 A Not in the initial shipnment, no.

20 Q And you certainly didn't have a sanple fromthe
21 | def endant, Obel Cruz-Garcia?

22 A No, we did not.

23 Q Okay. So, what did you do in order to analyze
24 | that evidence?

25 A | work as a team format, so | didn't perform
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1| every step along the way, but we -- basically, we

2 | screened the sexual assault kit to |look for any sampl es
3 |that may have semen on them  And any of those sanples

4 | that were positive for senen, we performed DNA testing
5lon. W also tested a sample froma cigar, a swabbing of
6 |a cigar, as well as tested the reference sanples in this

7 | case for conparison.

8 Q Okay. So, basically, you started from scratch?
9 A Yes.
10 Q Okay. MWhat items did you determ ne had senen

11 | on thent
12 A The vagi nal swabs had semen present, the

13 | panties and the panties cutting had semen present on

14 | t hem

15 Q Okay. Did the cigar have any senmen on it?

16 A We didn't | ook for semen on the cigar.

17 Q Okay. So, tal king about the vaginal swabs and

18 | panties cuttings, what did you do with that, those itens
19 | of evidence, once you determ ned that they had semen?
20 A We performed a DNA extradition and analyzed the

21 | DNA that was present to see if we could devel op a DNA

22 | profile.
23 Q Okay. And were you able to?
24 A Yes, we were.

25 Q And just in general -- this hearing isn't




Case 4:17-cv-03621 Document 23-2 Filed on 09/24/19 in TXSD Page 57 of 136

54
l|really about the ultimate results you received, but in
2 | general what results did you receive fromthe vagi na
3 | swab and the panties cuttings?

4 A Do you want me to give the initial results or
5| once we already conpared all of the parties?

6 Q The initial results. Because at this point,
7| you don't have a sanple to conmpare it to.

8 A Correct. We obtained a DNA profile from an

9 | unknown male from the cigar. From t he vagi nal swabs,
10 ([ there is an epithelial or skin cell fraction. That was
11 | with Di ana Garci a.

12 Q Okay.

13 A The sperm cell fraction was a m xture of

14 | mul tiple individuals. Arturo Rodriguez --

15 Q The husband of the conpl ai nant's not her?

16 A That's correct.

17 And the donor of the DNA we obtained from
18 | the cigar could not be excluded as a contri butor.

19 Q So, basically, you had -- in the rape kit

20 | vagi nal swabs, you had epithelial cells that matched
21 | Di ana Garcia, which would be expected?

22 A Correct.

23 Q DNA mat chi ng her husband, correct?

24 A Correct.

25 Q And a third unknown individual, correct?
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1 A That's correct.
2 Q And that third unknown i ndividual was a mal e?
3 A That's correct.
4 Q And that DNA from that vagi nal swab al so, that

5{third unknown male is also the third unknown mal e whose
6 | DNA was on that cigar?

7 A | woul d probably phrase it differently just to
8 | be more conservative, but --

9 THE COURT: There's not three males; is

10 | that correct? There's two males and one female, is that

11 | what you're --

12 THE W TNESS: Yes.

13 Q (By Ms. Tise) There's two mal es and one femal e.
14 MS. TISE: Thank you, Judge.

15 Q (By Ms. Tise) The third unknown individual --
16 | or the third individual unknown -- the only unknown

17 | i ndi vi dual was a male, correct?

18 A Correct.

19 Q And that DNA profile matched the DNA profile
20 | from the cigar?

21 A Again, | would say that the unknown profile

22 | from the cigar couldn't be excluded as a contributor to
23 | that vagi nal swab.

24 Q Okay. And the DNA that you found fromthe

25 | cigar is a single-source DNA, correct?
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1 A That's correct. There was only one
2 |individual's DNA present there.
3 Q And tell us about what you found on the
4 | panti es.
5 A On the panties, the epithelial fraction or the

6 | skin cell fraction was consistent with D ana Garci a.
7 Q Okay.
8 A The sperm fraction was a m xture of at | east

9 |two individuals. The major profile originated from an

10 | unknown mal e. And this was consistent with the unknown

11 | mal e profile we obtained fromthe cigar. And Arturo
12 | Rodriguez could not be excluded as a possible

13 | contributor to the sanple as well.

14 Q Okay. So, on the panties you had epithelia
15 | cells that matched Di ana Garcia?

16 A Correct.

17 Q You had male DNA fromthe sanme profile or
18 | matching the profile fromthe cigar or cannot being
19 | excl uded?

20 A. Correct.

21 Q Okay. And also fromthe profile on the vagina

22 | swabs, the same unknown mal e i ndividual ?
23 A The same unknown mal e coul d not be excl uded
24 | from the cigar, the spermfraction fromthe vagi na

25 | swab, and the sperm fraction fromthe panties.
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1 Q Okay. And Arturo Rodriguez was al so a
2 | contributor to the male DNA in the panties?
3 A He could not be excluded as a m nor
4 | contributor.
5 Q Okay. But the major contributor was the
6 | unknown mal e?
7 A Correct.
8 Q Okay. You reported on those results?
9 A Yes.
10 Q And what happened next?
11 A Next, we received sonme reference sanmples from
12 | some different individuals to conpare to see if we could
13 | obtain -- to see if we could find a match to this
14 | unknown profile that we had obtai ned.
15 Q Okay. And can you tell me whose reference
16 | sanpl es you received at that point?
17 A Sure. The next shipment, we obtained reference
18 | sanmpl es from Candi do Lebron, Bienviendo Mel o, Leonardo
19 | German, and Carmel o Martinez.
20 Q And when did you receive those sanpl es?
21 A On December 7th, 2007.
22 Q Okay. And did you conpare those individuals to
23 | the DNA profile that you had obtained fromthe cigar and
24 | the items fromthe rape kit?
25 A Yes.
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1 Q And can you tell us what result you got?

2 A Sure. M. Lebron, M. Melo, and M. German

3 | could be excluded as possible contributors to all of the
4 | sanpl es that were tested. We obtained a really parti al
5| profile from M. Martinez because what we were provided
6 | was a DNA extract. So, we couldn't make any concl usi ons
7 | about him as a possible contributor at this tine.

8 Q Okay. Were you |later asked to do that or was
9 |that HPD that ultimtely got further information?

10 A Eventually we were given a swab and conpar ed
11 | those as wel|.

12 Q Okay. And let's go ahead and tal k about that.
13| On Martinez, originally you didn't have enough DNA to
14 | excl ude or include himfrom those sanpl es?

15 A That's correct.

16 Q So, what -- can you tell us when you got

17 | further DNA or a further sample from M. Martinez to

18 | compare and determ ne whether he was included or

19 | excl uded?

20 A Sure. It was June 2nd of 2011.

21 Q Okay. And when you received that, were you

22 | able to get a DNA -- a full DNA profile from Carmelo

23 | Martinez?

24 A Yes.

25 Q And after you got his full DNA profile, were
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1| you able to exclude himfrom being a contributor to the

2 | DNA on the cigar, the vagi nal swabs, and the panties?

3 A. Yes.

4 Q Okay. At some point, did you receive a sanple

5|fromthe defendant, Obel Cruz-Garcia, to conpare to the

6 | results you had obtai ned?

7 A Yes.

8 Q And when was that?

9 A It was May 28th, 2008.

10 Q And were you able to obtain a full DNA profile

11 | from the sanple you received?

12 A Yes.
13 Q And what result did you get?
14 A The DNA profile we obtained from

15| M. Cruz-Garcia, it matched the DNA profile fromthe

16 | ci gar. He could not be excluded as a contributor to the

17 | sperm fraction of the vaginal swabs. And he matched the

18 | maj or profile that we obtained fromthe sperm fraction
19 | of the panties.

20 Q And in the case of Obel Cruz-Garcia, you are
21 | confortable using the strong statenment that it was a
22 | match to the panties and to the cigar?

23 A It was a match to -- yes -- to the major

24 | profile fromthe spermfraction of the panties and to

25 | the cigar. The profiles matched.
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1 Q And can you tell us the statistics?
2 A Sure. You would expect to find his DNA profile
3|in the North American popul ations roughly 1 in 1
4 | quintillion unrelated individuals. | was trying to give

5| you the nmost conservative and that was the | east

6 | conservati ve. Excuse ne.

7 So, 1 in 71.5 quadrillion unrel ated
8 | i ndi vi dual s. Excuse me.
9 Q Okay. At any point as you received evidence

10 | from Sergeant Mehl throughout the course of this DNA

11 | work that you did over a period of time, did you have

12 | anything in the packaging of the evidence to indicate to

13 | you any kind of contam nation or m shandling?
14 A There is nothing in -- you can't really see
15 | contam nation fromthe way the evidence is packaged.

16 | All the outernost packagi ng was seal ed and there was

17 | not hing, just |ooking at, that would make you think that

18 | anyt hi ng coul d have happened.
19 Q Can you talk to us a little bit about how,

20 | after conducting your analysis, you can assure this

21 | Court that the evidence would not have been contam nat ed

22 |with -- by anything that the HPD | ab m ght have done

23 | prior to obtaining the defendant's DNA sanple?

24 A Stating it like that, it's kind of hard for ne

25 | to say without knowi ng what the HPD Crinme Lab had done
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1| with the evidence.

2 Q Let me ask you this gquestion. Let's assune

3 |that the HPD |lab did not have a sanple of the

4 | def endant' s DNA. | s there any kind of m shandling that
5| could have been done without a sanple defendant's DNA in
6 |their possession that would create the kind of results

7 | that you got?

8 A Wt hout having the defendant's DNA to

9 | contam nate with, | don't see a way that his DNA profile
10 | coul d have shown up on this evidence.

11 Q Let's say that the evidence back in 1992 was

12 | stored in atrocious conditions. Okay? And that a

13 (tropical storm blew through and there was a | eaky roof
14 | and the evidence got wet. Would that sonmehow make the
15 | def endant' s DNA appear on that evidence when it wasn't
16 | there before?

17 A No. It may make it nore difficult to obtain a
18 | DNA profile, but it wouldn't change or add to the

19 | results fromthe evidence that we received.

20 Q Okay. Let's say that a person at the crime | ab
21 | m shandl ed one piece of evidence, |ike the cigar, and

22 | touched an itemfromthe rape kit with it. First of

23 | all, what kind of tanpering |ike that would have to

24 | occur to get the major profile results that you got on

25 | the panties?
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1 A That would be difficult to do because we're

2 | basically |l ooking at two different cell types that we're
3|trying to isolate DNA from One being epithelial cells
4 | or skin cells that you would expect to find on the cigar
5| that someone may have in their mouth. So, you have

6 | saliva and skin cells. On the second, we did identify

7| spermon the panties and the vagi nal swabs. So, | don't
8 | see a way that, you know, epithelial cells froma cigar
9 | could make the spermcells that we obtained DNA from

10 | match t he defendant.

11 Q Okay. So, when you test what you believe to be
12 | semen, in either the vagi nal swabs or the cutting from
13 | the panties, what kinds of procedures do you use to

14 | isolate the spermcells from any other kinds of cells?
15 A We do what's called a differential extraction.
16 | And that's basically an attenpt to separate out any of
17 | those epithelial cells that are easier to break open and
18 | purify, wash away the DNA fromthe spermcells that are
19 | extremely hearty cells. They are made to go from one

20 | person to another to, you know, have a baby, to create a
21 | baby. So, they are really hearty cells. So, we use

22 | that to our advantage and first break open any

23 | epithelial cells that are present. W wash away, as

24 | best we can, any DNA, and, you know, cellular materi al

25 | away fromthe spermcells during this differenti al
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extraction to, as best we can, separate any epitheli al
cells fromany spermcells. And then we isolate the DNA
fromthose two different fractions to do our best to
have, you know, any female or epithelial cells in one
fraction and any DNA that we obtain fromspermcells in
t he ot her.

Q So, when you were | ooking at the DNA cells from
the panties and the vagi nal swabs, you were | ooking at
spermcells in particular?

A We were | ooking at both types. W had an
epithelial fraction and we had a spermcell fraction.
So, we separate those two out. We still perform DNA
testing on both of those fractions, but one would be
very rich in epithelial cell DNA and the other would be
rich in sperm cell DNA.

Q Okay. So, you were |ooking -- when you found
t he defendant's DNA profile on the panties, you were
| ooki ng specifically at spermcells?

A They -- his profile showed up in the sperm cel
fraction of both of those sanpl es.

Q Okay. So, there would have had to have been
sperm cells on the cigar for the cigar to have
contam nated the panties?

A Yeah. When we tested the panties, we saw --

when we trying to see how many sperm were present, they
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are quite a few sperm present. You would expect to

find, you know, a robust profile there. And we did find
a robust DNA profile there. W had a major profile from
t hat panties cutting that did match the defendant in
this case.

Q And it was such a robust profile you were
confortable saying that it was a match?

A Yes. It was a major profile, so we were able
to deduce that out and separate it out from any other
contributors in that sanple.

Q And those are spermcells that you were | ooking
at ?

A Yes. We did our best to isolate the sperm
cells themsel ves.

Q And | ooking -- when | ooking at the cigar, you
were | ooking at the epithelial cells?

A Correct.

Q A whole different type of cell?

A That's correct.

Q And it was the epithelial cells on the cigar
t hat you were able to say were a match to the defendant?

A That's correct.

Q So, what does that indicate to you with regards
to contam nation?

A Agai n, you know, what | stated at the
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beginning, it |ooks like they're comng from two
different cell types; one fromepithelial or skin cells
fromthe cigar where it may have been handl ed or put in
someone's nmouth and the other is fromthe spermcells
that were identified on the panties thensel ves.

Q And does the quantity of spermcells that you
saw where you were able to say was the maj or
contributor, also contribute to your opinion?

A Yeah. That helps me form my opinion. Since
there were so many spermcells there, | would expect
that to be, you know, a major profile or a good
contributor to the spermcell fraction DNA.

Q Did you report the results that you received
from your testing once you received Obel Cruz-Garcia's

DNA and maj or compari sons?

A Yes.
Q Let me ask you this, about storage conditions
when it comes to biological evidence. | f you store

bi ol ogi cal evidence in an unclimte-controlled area in a
pl asti ¢ bag, what can happen to that evidence?

A |f there is any nmoisture that's trapped in that
pl astic bag, it could pronote any nmold or bacteria
growth that may be, you know, on that sanple and that
coul d degrade your DNA that's on the sanple, which would

just make it harder to get -- or make it i mpossible,
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potentially,

to get

a DNA profile fromthat sanple.

Q Okay. So, basically, you are shooting yourself
in the foot, potentially, if you do that, correct?

A Potentially, yes.

Q M ght not get DNA there, right?

A Correct.

Q But it's not going to nmake sonmebody el se's DNA
t hat wasn't there to begin with all of sudden turn up on
t hat sampl e?

A That's correct. It won't change the DNA to
someone el se's DNA. It would just break up the DNA to

where you are not

able to obtain results fromit.

Q Okay.
MS. TI SE: I'"'m going to pass the witness.
THE COURT: Thank you, Ms. Tise.
M. Cornelius.

MR. CORNELI US:

Can we take a quick break,

Judge?
THE COURT: Sure.
(Recess)
THE COURT: You may proceed.

MR. CORNELI US:

BY MR. CORNELI US:

Q Woul d you spel

Thank you.

CROSS- EXAM NATI ON

your | ast nanme again for me,
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1| pl ease?
2 A Yes. It's Qu-a-r-t-a-r-o.
3 Q Quartaro?
4 A Quartaro, yes.
5 Q |''m sorry. | wasn't paying attention.
6 A No problem
7 Q My name is Skip Cornelius. | don't think we've

8 | ever met or discussed this case or anything else before,
9 | have we?

10 A No, sir.

11 Q Al'l right. You said that y'all started from
12 | scratch doing your analysis or testing, but you couldn't
13 |really start from scratch because you got -- the itens
14 | that you received to do the testing came fromthe HPD
15| Crime Lab, right?

16 A Yes. We did test items that came fromthe

17 {crime lab. MWhat |'m saying is we didn't use any of

18 [ their DNA extracts or their products of testing in our
19 | DNA testing.

20 Q But you used their evidence. The evidence they

21 | had in their possession came to you and that's what you

22 | used?
23 A Yeah, we tested the evidence in the case and it
24 | was in HPD s possession at one point. Yes.

25 Q Okay. And could you tell that that sanme
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1| evidence had been tested by the HPD Crinme Lab?
2 A | could tell it had been tested because there
3 | were sonme swabs m ssing and there were swab sticks
4 | without the swab heads on them but | couldn't
5| specifically tell -- | wasn't really concerned with who
6| all had touched the evidence.
7 Q Okay. But it's fair to say that you know there
8 | was some active testing by the HPD Crime Lab?
9 A Yes.
10 Q Al'l right. Now, why were y'all doing the work
11 | for the HPD Crime Lab? MWhat's your understandi ng of
12 | that ?
13 A We had a contract with the City of Houston to
14 | perform DNA anal yses on both -- | mean, on active cases,
15 | on cold cases, and several different types of cases.
16 | So, we had done so for several years.
17 Q And was the HPD Crime Lab shut down at that
18 | point, still working, or what was your understandi ng?
19 A Our work with HPD spanned fromthe time they
20 | were closed down till recently. So, | mean, it spanned
21 | several years.
22 Q What was your understanding of why the crime
23 |l ab was shut down?
24 A Again, all | know is the anecdotal evidence
25 | that I've read in the newspapers. And, again, reading
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1| that was several years ago. I know there was some
2 |issues with --
3 MS. TI SE: "1l object to anything from
4 | that kind of anecdotal evidence as hearsay. He doesn't
5| have firsthand know edge of it.
6 THE COURT: Unl ess you have firsthand
7 | knowl edge, we don't -- just what you heard from somebody
8 | el se.
9 THE W TNESS: Sur e.
10 THE COURT: | will sustain that.
11 MR. CORNELI US: Actually, Judge, not to
12 | argue with you, but just so | don't go anywhere |
13 | shoul dn't. Hear say evidence is actually adm ssible for
14 | purposes of this hearing. | f you don't want to hear it,
15 {that's your business, but |I'mnot going to --
16 THE COURT: Well, is it clear fromall the
17 | docunments that you have already put in evidence?
18 MR. CORNELI US: It is.
19 THE COURT: | don't want his opinion on
20 | what he thinks went wrong, but if it's clear from all of
21 | these other documents let's just proceed.
22 MR. CORNELI US: If you don't want to hear
23 |it, | totally understand.
24 Q (By M. Cornelius) All right. So, when is it
25 | that y'all started doing testing for the Houston Police
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1 | Depart ment ?
2 A | believe it was either 2003 or 2004. | don't
3|recall the exact date that the contract started.
4 Q Okay. Among the things that you received were
5| samples fromfriends and associates of the defendant; is
6 | that what you were told?
7 A We received them as reference sanpl es.
8 |didn't know who particularly they were, other than
9 | people to see if we could include or exclude.
10 Q Okay. So, what you received from HPD didn't
11 | have any | anguage or notification to you as to who these
12 | peopl e were, just people for you to try to get profiles
13 | on?
14 A | can | ook to see what the notes specifically
15 | said when we received the evidence. Regardless of what
16 | it said, it doesn't change the type of testing that we
17 | do. There were just listed as possible suspects.
18 Q Okay. And that group of sanples cane fromthe

19 | HPD Crime Lab al so?

20 A They came from Eric Mehl who sent themto us.
21 Q Okay. Now, with respect to the skin cells,
22 | epithelial cells, can those be transferred from one
23 | person to anot her?

24 A They can, yes.

25 Q | mean, for exanple, if somebody had my skin




Case 4:17-cv-03621 Document 23-2 Filed on 09/24/19 in TXSD Page 74 of 136 21

1| cell on their hand for some reason or their clothing, or
2 | whatever, some friend of mne had my skin cell and that
3 | person then touched a cigar or snmoked a cigar, could

4 |they leave my epithelial cell on the cigar?

5 A That's a possibility, but they would al so | eave

6| their own DNA behi nd as well.

7 Q Why is that?
8 A Because they would be touching the sanple.
9 Q Every time you touch something you | eave your

10 | epithelial cells?

11 A We shed mllions of cells every day. Sonme

12 | peopl e shed more cells than others, depending on how dry
13 | their skin is or how oily their skin is, how rough a

14 | surface is. There is different amounts of DNA that are
15 | shed every day. So, just in the course of you rubbing
16 | your hands on the chair right there, you are |eaving

17 | some DNA behi nd.

18 Q So, at crinme scenes -- if a suspect is at a

19 {crime scene and it isn't where he was, everything he

20 | touches is going to have his DNA on it?

21 A We may not be able to detect the DNA dependi ng
22 | on how much DNA is |left behind, but you shed skin cells
23 | on everything that you do touch.

24 Q Okay. Then why is it that the police don't get

25 | DNA very often at crime scenes?
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1 A | don't know if that's an accurate statenment.
2 Q Okay. All right. So, if one person is --
3|we'll call them a shedder, meaning that they either have
4 | dry skin or for some reason their cells flake off, that
5| person is definitely going to | eave skin cells on nost
6 | things that they touch, correct?
7 A That's a pretty general statement. And, again,
8 | peopl e shed skin cells. Is it sufficient to obtain a
9 | DNA profile froman item? That's highly variable with
10 | how much they shed, how rough the surface is, how | ong
11 | since they've touched the item | mean, there are a | ot

12 | of variables to know -- or to even give an estimate if
13 |it is likely or to get a DNA profile fromthat.

14 Q Okay. So, why is that you would say that if

15 | two people touch a cigar they would both | eave their DNA
16 | on it?

17 A | think that they would both | eave their DNA on
18 | there. Would it be in sufficient amounts to obtain a

19 | DNA profile, is the main question.

20 Q Okay. Well, maybe | just didn't understand

21 | what you were saying. Two people touch the cigar, is it
22 | possible you get a DNA profile for only one of then?

23 A It could be possible.

24 Q Okay. MW th respect to the spermcells, is

25 | there any way that you can test for when the spermcells
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1| were deposited?
2 A No, we can't tell when it was deposited, just
3 | whose DNA is there.
4 Q And is there any way you can test -- under what
5| conditions, other than obviously having sex, but under
6 | what conditions the spermcells were left?
7 A No. Again, all we can tell is whose DNA is
8 | left behind.
9 MR. CORNELI US: | pass the witness at this
10 | poi nt, Judge.
11 THE COURT: Okay. " m going to ask a few
12 | questions of this witness just to clear some things up
13 | for ne.
14 Okay. | think you already testified, but
15 | the swabs that you tested and you got back the results
16 | of not excluding this defendant's profile fromthose
17 | swabs, did you say that those swabs, you could tell, had
18 | al ready been tested by the HPD Crime Lab?
19 THE W TNESS: Well, when a sexual assault
20 | kit -- there are nultiple swabs, swab types. So, for
21 | example -- if | can refer to nmy notes quickly.
22 There were a total of, |ooks like, three
23 | original vaginal swabs in the sexual assault kit. One
24 | of those did not have the swab head on it anynore, but
25 | the two remai ni ng swabs were intact. So, we then tested
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1| one of the intact vagi nal swabs.

2 THE COURT: Okay. So, the one that didn't

3 | have a head on it, you can assume it had already been

4 |tested in some way by another crinme | ab?

5 THE W TNESS: That's what we assunmed.

6 | don't know that for sure, but it was not there for us to

7| test at this point

8 THE COURT: All right. And then so you
9 |tested the other two swabs and they came up with you
10 | coul dn't exclude this defendant, correct?

11 THE W TNESS: We tested one other swab.
12 | There's still one swab remanning for any additiona

13 | testing.

14 THE COURT: Okay. Very good.

15 And then as to the other evidence fromthe
16 | rape kit that -- you were referring to panties and

17 | cuttings and -- did you -- | know you received one

18 | cutting that already came from another crime |ab, that

19 | was already cut out presumably those same panties,
20 | correct?

21 THE W TNESS: Correct.

22 THE COURT: Did you make another cutting

23 | from the panties that came out of the sexual assault
24 | kit?

25 THE W TNESS: There is crotch area that

was




Case 4:17-cv-03621 Document 23-2 Filed on 09/24/19 in TXSD Page 78 of 136

75
1| approximtely 8 centimeter by 6 centimeters. And from
2 |that there was approximtely a 2-and-a-half centimeter
3 | by 1-and-a-half centimeter already taken from that
4 | sanmpl e.
5 THE COURT: Okay.
6 THE W TNESS: And so, we took an additiona

7| cutting fromthat sanmple and tested it. So, the

8|entire -- the crotch was cut out, one cutting was

9 | previously tested, and then we took another cutting from

10 | this same crotch area.
11 THE COURT: Did you test anything

12 | additi onal on the panties itself?

13 THE W TNESS: No, we did not.
14 THE COURT: So, you just took the one
15 | crotch cutting fromthe panties that -- and do you know

16 | if that was stored separately? How were those stored?
17 | Were they all stored in the same container or what?

18 THE W TNESS: And there was one crotch of

19 [ the panties -- a cutting fromthe crotch of the panties

20 | that were stored in a ziploc bag that was separate from

21 | the sexual assault Kkit.

22 THE COURT: Okay. So, presumably that's
23 | the one that had been already tested from the previous
24 | crime | ab?

25 THE W TNESS: It | ooks like the crotch of
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1| the panties was cut out and a portion of that was

2 | tested.
3 THE COURT: Okay.
4 THE W TNESS: And then we tested anot her

5| portion of that same cutting.

6 THE COURT: All right. So, the crotch of
7| the panties and the actual panties thenselves were still
8|in the sexual assault kit, but the small portion was in
9 | a separate bag that had already been tested by the other
10 {crime lab; is that right?

11 THE W TNESS: No. There is -- originally
12 | there was a pair of panties in the sexual assault Kkit.
13 THE COURT: Sure. And that's still in the
14 | sexual assault kit.

15 THE W TNESS: There's still an envelope in
16 | there that's | abel ed panties that's stapled on one end
17 | and | abeled in the sexual assault kit. W never did

18 | anything with that pair of panties that was in the

19 | sexual assault kit. But for -- just for history, so

20 | there is a pair of panties, the crotch is taken out, and
21 | approximately an 8 centinmeter by 6 centimeter cutting of
22 | the crotch was taken -- was cut from those original pair
23 | of panties. And then a small portion of that was

24 | presumably taken for DNA testing. And then we took

25 | another cutting fromthis same crotch area for DNA
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1l |testing. So, we didn't test the actual small cutting
2 |that the other | ab took fromthere for DNA testing. W
3 | took another cutting fromthat sanme crotch, but not the

4 | portion that was previously tested.

5 THE COURT: Yeah. And | understand what
6 | you tested. " m just wondering where you got that from
7| Was it -- so that crotch portion was already cut out and

8 | separated out fromthe sexual assault kit when you got

91i1t?

10 THE W TNESS: That's correct, yes.

11 THE COURT: Okay. Very good.

12 Does anywhere in your docunentation show --
13 | and this may have al ready been asked -- who actually,

14 | from the HPD Crime Lab, handl ed those cuttings?

15 THE W TNESS: No, there is not.

16 THE COURT: | don't have anything further.
17 Does anybody have any questions?

18 MS. TI SE: No.

19 THE COURT: All right. May this witness be

20 | excused?

21 MS. TISE: Yes, Your Honor.

22 MR. CORNELI US: Yes, Your Honor.
23 THE W TNESS: Thank you.

24 THE COURT: Thank you, sir.

25 Call your next.
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1 MR. WOOD: Judge, the State will cal

2 | Courtney Head. Prior to Ms. Head testifying, we just

3 | had a couple of stipulations to read into the record.

4 THE COURT: Okay. Very good. You nmay

5| proceed.

6 MR. WOOD: This is something we discussed
7|with M. Cornelius before the hearing regarding the

8 | def endant's subm ssion to a DNA sanpl e. | believe --

9 |and M. Cornelius can agree with this or not agree with
10 [ this, but on February 16th, 2010, the defendant

11 | consented to submt a blood, hair, or saliva sanple.

12 | There was a signed consent form signed by the defendant.
13 |1t was interpreted by Rolando Hernandez. And | will

14 | of fer that as State's Exhibit 2.

15 And in addition to that, M chael Webb, an
16 | investigator with the Harris County District Attorney's
17 | Of fice obtained two buccal swabs from the defendant.

18 | Those were submtted to the Houston Police Depart ment
19 | Crime Lab on February 18th of 2010. And the subm ssion

20 | formis marked State's Exhibit 3. And | will subm't

21 | those for -- or I will offer those into evidence.

22 (State's Exhibit No. 2 and 3 Offered)

23 MR. CORNELI US: No objection.

24 THE COURT: No objection to State's Exhibit

25| 2 or 3 for purposes of this hearing?
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1 MR. CORNELI US: That's correct, Judge.
2 THE COURT: Okay. They will both be
3|admtted, State's Exhibit 2 and State's Exhibit 3.
4 Okay. And you may call Courtney Head.
5 (State's Exhibit No. 2 and 3 Adm tted)
6 (W tness sworn)
7 THE COURT: Ms. Head, it's H-e-a-d?
8 THE W TNESS: Yes.
9 THE COURT: You may proceed, M. Wbod.
10 MR. WOOD: Thank you, Your Honor.
11 COURTNEY HEAD,
12 | havi ng been first duly sworn, testified as follows:
13 DI RECT EXAM NATI ON
14 | BY MR. \WOOD:
15 Q Good nmorning, Ms. Head.
16 A Good mor ni ng.
17 Q Can you introduce yourself with your full nanme
18 | for the Court?
19 A Sure. MW first name is Courtney. Last nanme
20 | Head, H-e-a-d.
21 Q And, Ms. Head, tell us how you are enpl oyed.
22 A | ' m enpl oyed as a crim nalist specialist with
23 | the Houston Police Department Crime Lab.
24 Q How | ong have you been enmpl oyed there?
25 A About three-and-a-half years.
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Q Have you mai ntained that same position, a
crimnalist, there at the HPD Crinme Lab?
A Yes.
Q Tell us a little bit about your background and
first your education. Tell us where you went to school.
A Sur e. I have an undergraduate degree from
Ouachita Baptist University. My degree is in biology
with a mnor in chem stry. | also have a masters in
forensic science with a concentration in forensic
mol ecul ar bi ol ogy from George Washi ngton University.

Q And tell us about your training in the area of
DNA anal ysi s.

A | have been working in DNA analysis since 2002.
And | started working in a private forensic DNA
| aboratory where | received nost of ny training. It was
made up of nostly readings as well as watching another
gualified anal yst and doing ny own test, practices,
doi ng conmpetency tests, and then oral tests as well.

Q What are your duties and responsibilities as a
crimnalist at the Houston Police Department Crime Lab?

A Well, I'"mactually a crimnalist specialist, so
' ma supervisor in the | aboratory. | supervise a small
group of about nine individuals who do nostly screening,
the actual initial testing to determne if |ike blood or

semen m ght be present on an item ' m al so the case
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1| manager, so | assign all of the cases to every anal yst
2|in the lab for DNA or for serology. | al so maintain DNA
3 |analysis. And so, | can write cases, do extractions, do
4 | lab techniques, and ultimtely wite reports.

5 Q Are part of your responsibilities there al so

6 |testifying in court as you are doing today?

7 A Yes.

8 Q Have you testified as an expert in this area on
9| few or many occasions in the past?

10 A | have testified on many occasions.

11 Q Regardi ng the area of DNA anal ysis, based on

12 | your training and experience do you recognize it as a

13 (reliable scientific theory or principle?

14 A Yes.

15 Q Wthin your lab currently and in your

16 | experience, do you currently use a technique known as --
17 | and we can talk about this in a little bit, but STR or
18 | short random -- tandem repeats?

19 A Yes.

20 Q And do you know that to be a valid technique in
21 | your field in your training and experience?

22 A Yes, | do.

23 Q | s that also recognized as being valid by the
24 | scientific community in which you practice?

25 A Yes.
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1 Q Ms. Head, | want to visit with you a little bit
2 | about -- you said you' ve been with the HPD Crime Lab a
3|little over three years?
4 A Yes.
5 Q | take it fromthat you weren't involved in any
6 | way, shape, or formwith the crime |ab back in 19927
7 A No.
8 Q | know it's not polite to ask someone's age,
9 | but | trust you weren't even around back then?
10 A | was -- well, | was around. | was in seventh
11 | grade, | think.
12 Q But not at HPD?
13 A No.
14 Q Okay. Do you know anything or do you have any

15 | deal i ngs or experience with a | ab out of California

16 | call ed the Genetic Design Lab?

17 A Only in reviewing this case | have seen sone

18 | report fromthem but, otherwi se, no.

19 Q And your work on this case -- we'll go into

20 | what your specific role was in this case, but in your

21 | work on this case, did you also have an opportunity to
22 | review the work that others had done involving this case
23 |in the past?

24 A Yes.

25 Q And the records and such that go along with
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1|that?
2 A Yes.
3 Q Wth regards to the Genetic Design Lab, based

4 | on your reading of the information on this case was sone
5| of the materials involved in this case originally sent

6 |off for testing at that California |lab back in 19927

7 A Can | check out my notes?

8 Q Sure.

9 A Everything that | can see fromthe records that
10 | we still had at the crime lab it appears that extracted

11 | DNA was sent to Genetic Design.

12 Q And | think in our talking about that, you

13 | supplied a letter that canme fromwi thin your crime |ab
14 | dat ed November 30th of 19927

15 A That's correct.

16 Q And does that detail the evidence that was

17 | shi pped or sent to Genetic Design Lab requesting that

18 [ testing be done or analysis be done?

19 A Yes, it does.

20 MR. WOOD: Your Honor, may | approach?

21 THE COURT: Yes.

22 Q (By M. Wod) Ms. Head, |'m going to show you
23 | State's Exhibit 4. Is this the letter that you and | --

24 | or that you were just referencing (indicating)?

25 A. Yes.
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MR. WOOD: Your Honor, | will offer State's
Exhibit 4 into evidence.

(State's Exhibit No. 4 Offered)

MR. CORNELI US: No objection.

THE COURT: State's Exhibit 4 will be
adm tted.

(State's Exhibit No. 4 Adm tted)

Q (By M. Wod) Based on your reading of State's
Exhibit 4, Ms. Head, do you see that certain extractions
were sent to that |ab back in 1992?

A Yes, | do.

Q What do you take from that? What do you nmean
by extractions?

A This would mean that the HPD | aboratory
actually extracted the DNA from the evidentiary sanpl es.
So, for exanple, the vaginal swab and the crotch
panties, the DNA was actually extracted out of those
sanples. And then for all the blood sanples, DNA was
extracted fromthat blood as well.

Q So, the original evidence, those origina
evidentiary sanples, whether it be the sexual assault
kit or the blood or other evidence, that was maintained,
based on your assunptions, by the lab that's -- by the
HPD itsel f?

A. Yes.
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1 Q And only extractions from those evidentiary
2 | sampl es were sent to the Genetic Design Lab?
3 A That's correct.
4 Q I n your reading of -- or in your understanding,
5| that evidence that was sent to the Genetic Design Lab
6 | back in 1992, was there a cigar or any extraction or
7 | sampl e of a cigar sent in that evidence?
8 A No. | don't see any listing of a cigar.
9 Q Ms. Head, are you famliar with a crimnali st
10 | by the name of Joseph Chu?
11 A Yes, | am
12 Q And have you ever personally worked with
13 | M. Chu?
14 A We do work in the crime |ab together. However,
15 | he works in the evidence receiving section on a
16 | different floor. So, the only time | really have
17 | interaction with him m ght be at a | ab wi de neeting.
18 Q And you understand he has been part of the HPD
19 | Crime Lab for some time?
20 A Yes.
21 Q In your review of the information in this case,
22 | does it appear that -- does it appear to you that
23 | M. Chu, Joseph Chu, did any kind of DNA analysis on any
24 | of the evidence in the case?
25 A Not from what | have revi ewed.
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1 Q And does it appear that he at one point
2 | obtained a hair sanple froma suspect back in 19927
3 A Yes.
4 Q Specifically, October 7th?
5 A |'d have to | ook at ny notes.
6 Q | think that's based on what you and | had
7 | tal ked.
8 A Okay. Then, yes.
9 Q And then he also was in receipt of some bucca
10 | swabs of the defendant from M chael Webb back on
11 | February 18th of 2010?
12 A Yes.
13 Q And is that the only two references to M. Chu

14 | that you have seen in your review of the information in
15 | this case?

16 A That's correct.

17 Q What about an individual by the name of B

18 | Sharma, do you know that person

19 A | have no personal know edge of that person.
20 Q Do you understand that that individual has

21 | previously worked in the Houston Police Departnment Crime

22 | Lab?
23 A Yes.
24 Q Did you have -- have you had an opportunity to

25 | review a report or work done by B. Sharma back on




Case 4:17-cv-03621 Document 23-2 Filed on 09/24/19 in TXSD Page 90 of 136

87
1| October 28th of 19927
2 A Yes.
3 Q And would you agree with me that B. Sharma did
4 | some DNA analysis on some of the extractions fromthe
5|rape kit in this case back in -- on that date of October
6 | of 19927
7 A Yes.
8 Q | guess a little bit about the history of DNA.
9| W' re tal king about 1992. Wbuld you characterize that
10 | as being the very early stages of DNA?
11 A Yes.
12 Q Suffice it to say that the techni ques used back
13 (in 1992 were -- are definitely different than what you

14 | are experiencing today?

15 A Yes.

16 Q Wth regards to B. Sharma's findings fromthat
17 | anal ysis back in October of 1992, do you recall a

18 | finding by B. Sharma that the male fraction DNA was too

19 | degraded to make -- form any concl usions?
20 A Yes, on certain items.
21 Q What does that mean -- what does that mean when

22 | he characterizes that as too degraded?
23 A That woul d mean that the DNA -- we're | ooking
24 | for certain links of DNA as far as doing the testing.

25 | So, we need for the DNA to be of a certain length in
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1| order for us to detect it. And if the DNA is too

2 | degraded, that means that the DNA could be chopped up
3|land it's too small for us to actually be able to use
4 | these certain techniques, especially these ol der

5| techni ques needed nuch | onger fragments.

6 Q And in your review of the materials, did you
7| actually -- were you actually able to review some of

8 | that work that B. Sharma was referencing there?

9 A | did find a few of his notes and a coupl e of
10 | pictures in our library.
11 Q I n your opinion, can you tell us, are his --

12 | are his findings that the male fraction DNA at that tinme
13 | was too degraded consistent with the methods that were
14 | bei ng used back then?

15 A | personally have never used this technique,
16 | but in talking and in studies and things that | have
17 | l earned in graduate school, you would expect to see a
18 | certain banding pattern on a DNA profile that would be
19 [ intact or that you could draw some concl usions from

20| And in this certain situation, the DNA | ooks basically
21 | like a smear all the way down the photograph. And so,
22 | that would be indicative that the DNA was too degraded.
23 THE COURT: That it was what?

24 THE W TNESS: Too degraded.

25 Q (By M. Wod) And that was based on the nmethod
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1| or technique that he was relying on at that tinme?
2 A Yes.

3 Q Was that the RFLP testing or was that a
4 | different techni que?

5 A Honestly, | don't know from the notes. It

6 | doesn't actually say it was RFLP. Based on the notes

7| that | can see, it's a quantitative GEL. And so, at

8 |that point it could have just been a simple GEL trying

9|to determ ne how many DNA was there versus actually

10 [ splitting it up and | ooking at the certain |ocations on

11 | t he DNA.
12 Q | guess with time and advancements your ability
13 |to -- well, analysis has improved or techni ques have

14 | i mproved over time; is that correct?

15 A Yes, drastically.

16 Q Okay. | want to visit with you a little bit

17 | about your personal work on this case. Okay?

18 A Okay.

19 Q When was it that you first becanme involved in
20 | this case or asked to becone involved in this case?

21 A | have to go to a different folder.

22 | first became involved with this case in

23 | Oct ober of 2010.

24 Q And how was it that you became involved?

25 A | was asked to perform extraction analysis on a
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1 | buccal swab

2 Q And did you, in fact, performthe extractions
3| on that buccal swab?

4 A Yes, | did.

5 Q And who was the buccal swab -- who was that

6 | reference sanple fronf?

7 A It was from Obel Cruz-Garci a.

8 Q And after perform ng extractions on that

9 | reference sample of Obel Cruz-Garcia, what did you do

10 | t hen?

11 A After the DNA was extracted, | did some other
12 | techniques in the | aboratory. | quantified, basically
13 | determ ned how much DNA was present. And then |

14 | amplified that sanple of DNA and ultimately gai ned a DNA
15 | profile that | could analyze and conpare to any previous
16 | evidentiary sanpl es.

17 Q Okay. So, your work alone, you were able to

18 | obtain a DNA profile for Obel Cruz-Garcia, the defendant
19 |in this case?

20 A Yes.

21 Q And after you obtained that profile, you stated
22 | that you were able to then conmpare it agai nst some

23 | evidentiary sanpl es?

24 A Yes.

25 Q Tell me about that. What did you do to go
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1 | about that?

2 A | reviewed the case file from Orchid Cell mark
3|and then | had the DNA profile that | generated fromthe
4 | buccal swab and | conpared that DNA profile to any other
5| evidentiary sanples that were obtained from Orchid

6 | Cel | mar k.

7 Q So, you, Ms. Head, independently, did not

8 | obtain DNA profiles from evidentiary samples on your

9 | own, you relied on the DNA profiles obtained by Orchid
10 | Cellmark; is that right?

11 A That's correct.

12 Q Specifically, did you conpare the DNA profile
13 | that you obtained of the defendant, Obel Cruz-Garcia, to
14 | an evidentiary sanple froma cigar?

15 A Yes, | did.

16 Q And what basically -- generally what were your
17 | findings there with regards to the cigar?

18 A Well, the cigar was a single-source DNA

19 | profile. So, the DNA only came from one i ndividual.

20 | And when | conpared it to the buccal swab from Obel

21 | Cruz-Garcia, Obel Cruz-Garcia could not be excluded as a
22 | contributor to the DNA on that cigar.

23 Q Did you conmpare his -- the known DNA sampl e

24 | of -- the reference sample of the defendant to other

25 | evidentiary items?
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1 A Yes. | compared it to the sperm fraction of
2 | the vagi nal swabs from Di ana Garcia and also the sperm
3| fraction fromthe panties, which is described as a
4 | crotch-red from Di ana Garci a.
5 Q Wth regards to the vagi nal swabs of Di ana
6 | Garci a, what were your findings?
7 A Well, the profile obtained from Orchid Cell mark

8 | was a m xture of at |east three individuals. And Obel
9 | Cruz-Garcia could not be excluded as a possible

10 | contri butor to the DNA m xture.

11 Q And, again, this was sperm fraction DNA; is
12 | t hat correct?

13 A Sperm fraction fromthe vagi nal swabs, yes,
14 | that's correct.

15 Q And with regards to the reference -- the

16 | evidentiary sanmple from the panties, what about that?
17 | Was that al so sperm fraction?

18 A Yes, it was also a sperm fraction. And the
19 |results: It was a m xture of DNA from at | east two
20 | individuals, at |east one of whomis male. And Obel
21 | Cruz-Garcia could not be excluded as a contributor to
22 | the major conponent of that DNA m xture.

23 Q Ms. Head, in your analysis of the case, |

24 | guess, it's suffice to say that in the techniques that

25 | you used, DNA was not too degraded for you to be able to
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1| make findings. I's that accurate?
2 A That is accurate.
3 MR. WOOD: Your Honor, | will pass the
4 | witness at this time.
5 THE COURT: M. Cornelius, you may proceed.
6 MR. CORNELI US: One second, if | mght,
7 | Judge.
8 (Pause)
9 CROSS- EXAM NATI ON

10 | BY MR. CORNELI US:
11 Q Okay. Ms. Head, my name is Skip Cornelius.
12 {think I've met you before on a different case in the

13 |  ast couple of years.

14 A | think that's true.

15 Q But we've never discussed this case, right?
16 A No.

17 MR. CORNELI US: Judge, may | | ook at the

18 | docunent that canme into evidence?

19 THE COURT: Here is 2 through 4 fromthe
20 | State.
21 Q (By Mr. Cornelius) The one marked as State's

22 | No. 4, do you have a copy of this yourself?

23 A | do.

24 Q Now, what do you know about this subm ssion --

25 |1 guess we can call it a subm ssion form What do you
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1| know about this?
2 A Only that it appears to be a |letter generated
3| by JimBolding, who | seemto think was one of the
4 | supervisors in the crime |lab at the time. And he had
5| been asked to draft this letter in order to describe
6 | what exactly was being sent to Genetic Design and to
7 | request a certain type of testing.
8 Q Okay. And beyond that, do you know anyt hi ng
9 | about these?
10 A No.
11 Q So, you don't know how they were obtained?
12 A | don't know how the |letter was obtained?
13 Q No.
14 A The sampl e?
15 Q The different extractions.
16 A | have some notes on the certain sanples and
17 | that's all | have.
18 Q Okay. And do any of your notes have to do with
19 | Joseph Chu or B. Sharm?
20 A Joseph Chu is just what Justin Whod descri bed,
21 | the head hair pulling and the receipt of the buccal
22 | swab. B. Sharma --
23 Q The recei pt of the buccal swab when?
24 A I n 2010.
25 Q Okay. All right. Well, that doesn't have
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1| anything to do with this letter?
2 A No. These samples, | do believe that Sharma
3|did do -- or at |east was involved in the DNA

4 | extractions for these sanpl es.

5 Q Sharma doesn't work for crime |ab any nore

6| right?

7 A No. | actually don't think he is still alive.
8 Q Okay. | guess that's true.

9 Do you know if he was term nated fromthe

10 | crime | ab?

11 A | don't know.

12 Q You don't know about all that stuff?

13 A No.

14 Q So, you cane to work there when?

15 A I n 2010.

16 Q So, in 2010 was the crime |lab up and fully

17 | operati onal when you went to work there?

18 A Yes.

19 Q Okay. Fromthis letter marked State's Exhibit
20 | No. 4, we can determ ne that the evidence in this case,
21 | which would include a vaginal swab from Di ana Garci a,
22 | the crotch of the panties of Diana Garcia, and bl ood
23 | from various individuals, was handl ed by the Houston
24 | Police Department Crime Lab?

25 A. Yes.
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1 Q And Sharma was one of the ones -- Sharma was

2 | one of the ones that worked on this case?

3 A Yes.

4 MR. CORNELI US: Nothing further at this
5|time, Judge. "1l put the evidence back.

6 THE COURT: | have a couple questions.
7 Al'l right. As to Joseph Chu, where was

8 | Joseph Chu working when he received the buccal swabs
91| 20107

10 THE W TNESS: He currently works in the

11 | evidence receiving section. And mainly that has to do

12 {with --

13 THE COURT: For Orchid Cell mark?

14 THE W TNESS: No. For HPD. He still works
15 | at HPD.

16 THE COURT: Okay.

17 THE W TNESS: He's entitled a crimnalist,

18 | however, he works in the section that recei ves nost of

19 [ the controll ed substances. On occasion, he's actually

20 |with the D. A 's office. If they have buccal swabs, they

21 | don't submt themdirectly to HPD property room they
22 | can go to our central evidence receiving. And that's

23 | where he works, he receives the buccal swab.

24 THE COURT: Okay. And so, your information

25 | shows that Joseph Chu received a buccal swab of the
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def endant in 20107

THE W TNESS: Yes.

THE COURT: And it did not go directly to
Orchid Cell mark?

THE W TNESS: No. What | understand is two
buccal swabs were collected fromthe defendant in this
case. One several years prior to the one | actually
tested. And the buccal swab that Orchid Cell mark tested
was this one that was collected previous. And the one
that | tested was collected in 2010.

THE COURT: Okay. So, the buccal swab that
was collected -- that Joseph Chu received in 2010, that
was not used for any of the DNA anal ysis that was
done -- performed by Orchid Cell mark?

THE W TNESS: That's correct, to ny
under st andi ng.

THE COURT: And then you've already
testified as to what you believe Sharma's contact with
this case was. And was he the -- according to your
notes, was he the main analyst on the itenms that were
tested when they received extractions fromthe rape kit?
Was he the main anal yst?

THE W TNESS: He is the main anal yst for
t he DNA testing.

THE COURT: Okay. Very good.
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1 And as to -- do you show anything, Deetrice
2 | Wal | ace, was she on any of the testing in this case?
3 THE W TNESS: | do believe that she m ght
4 | have been involved in -- let me check my notes before |
5| speak on this.
6 THE COURT: Okay.
7 THE W TNESS: Yes, | believe she initially

8 | received the sexual assault kit and did some screening,
9 | which is the basic detection of blood or semen. Because
10 | she does have sone results written on this worksheet

11 | t hat woul d document what test she did. And it has the
12 |initials DDMW, which | believe are Deetrice Wall ace,
13 | but I don't know for sure. |'ve never seen her or

14 | wor ked with her.

15 THE COURT: Okay. Anything else?

16 MR. WOOD: Just one second, Your Honor.
17 THE COURT: Okay.

18 (Pause)

19 MR. WOOD: l'"m sorry. May | ask one

20 | foll ow-up?

21 THE COURT: Pl ease proceed.

22 REDI RECT EXAM NATI ON

23 | BY MR. WOOD:

24 Q Ms. Head, | just had one follow up question, if

25 | you know. Do you know, based on your review of the
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1 |information, when the last time the DNA crime | ab
2 | handl ed or dealt with any of the evidence prior to you
3 | becom ng involved in 20107
4 A | can check and see if |I can figure that out.
5|Did you nmean the old HPD Crime Lab?
6 Q Yes.
7 A The | atest date | can see, just in a brief
8 | quick |l ook of the registries, is 1994.
9 Q Thank you, Ms. Head.
10 MR. WOOD: | pass the witness, Your Honor.
11 MR. CORNELI US: No further questions.
12 THE COURT: Thank you, M. Cornelius.
13 Anyt hing further fromthis witness at all?
14 | May she be excused?
15 MR. WOOD: No obj ecti on.
16 MR. CORNELI US: No obj ection.
17 THE COURT: You may be excused. Thank you,
18 | Ms. Head.
19 Call your next.
20 MR. WOOD: State rest, Your Honor.
21 THE COURT: Okay. Argument s. You may
22 | proceed since it's your nmotion, M. Cornelius, unless
23 | you want to waive.
24 MR. CORNELI US: Il will just wait and
25 | respond to the State, if they have any argunment.
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1 THE COURT: Okay. Ms. Tise.
2 STATE' S ARGUMENT
3 MS. TISE: Thank you, Judge.
4 There are a |lot of different issues at play

5| here, so | want to try to conmpartnmentalize them as best

6|1 can to address each one of them
7 The first issue is whether -- and, perhaps,
8| the easiest issue in this case -- is whether or not this

9 | evidence should go before the jury. And it's the

10 | State's argument that it certainly shoul d. It's a

11 | question of fact in this case whether or not the jury is
12 | going to find the evidence sufficiently reliable and not
13 | a question of law. And, therefore, that that is really
14 | t he easiest question. This evidence should go before

15 (the jury.

16 But there are a number of things that |

17 | think pretty clearly should not go before the jury. And

18 |1 want to argue those things now with regards to our
19 [ notion in |imne about sonme of those things. First of
20 | all, the disciplinary history and the crimnal records

21 | of Deetrice Wallace, in my opinion, should not go before

22 | the jury. Deetrice Wallace will not be called as a
23 |witness in this case. She'll not be testifying, nor
24 | will any of the work that she did at the crime |ab be

25 | of fered by the State. Because of that, she's not a
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l|testifying wtness. So, Rule 609, which allows the

2 | defense to i mpeach someone by their prior convictions,
3|is not going to cone into play. So, her prior

4 | conviction is not going to be relevant for inmpeachnment

5 | pur poses.

6 It's also not relevant when it comes to the
7| reliability issue because Deetrice Wall ace' issues did

8 | not happen when she was at HPD. You have a copy of the
9|1.A . D. history on Deetrice Wallace and you'll see there

10 | is nothing in the exhibit that the --

11 THE COURT: | don't really have it before
12 | nme. | know - -
13 MR. CORNELI US: It's down here. You

14 | haven't seen it yet.

15 THE COURT: But | do know from your Brady
16 | notice that she has crim nal convictions for tanpering
17 | with a governmental record. | have no idea what those
18 | are about .

19 MS. TISE: Those happened a great deal of
20 | time | ater when she was working at the D.P.S. Lab and
21 | she was responsi ble for going out and checking on the
22 | intoxilyzer instruments. And she was saying that she
23 | had gone when she hadn't. Over 10 years after --

24 THE COURT: Like a timesheet issue?

25 MS. TI SE: Yes. Well, she had records
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1| where she was indicating I had gone out and checked this
2 |lintoxilyzer instrument at this |location and | checked at
3|this location, where she hadn't done it, so that she

4 | could be paid, basically.

5 There is no evidence, and you won't find it
6 |in any of the Bromwich reports, which | invite you to

7| 1ook at, of anything that Deetrice Wallace did during

8 | her time at the crime lab to indicate that she did not

9 | have conpetence. Her file from her previous conviction
10 [ is full of comendati ons where she was actually doing a
11 | good job at HPD. And there is no disciplinary history
12 | for her at HPD. It's over 10 years |ater when she gets
13 |in trouble. And that is sinmply too remote to have

14 | anything to do with this case, especially since she's

15 | not testifying.

16 So, it's our very strong argument that that
17 | evidence is not -- | can't even think how it would conme
18 |into play since she's these not going to be inpeached

19 | and none of her reports are going to be offered.

20 B. Sharma al so was an anal yst at the crine
21 | | ab who had problems. When you | ook at the Bromwi ch

22 | report, you're going to see that most of his problems

23 | were supervisory and managenment problems, and al so

24 | problems with the fact that when he tested DNA he used

25 | really rudimentary techniques that show he m ssed a | ot
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1| of stuff. And so, in the report they talk about things

2 | that B. Sharma should have done, he m ght have gotten

3 | better results if he had done this test, or he m ght

4 | have gotten more -- you know, more information if he had

5| done that test, but it's not the kind of -- basically,

6 | he's written up for inconpetence because he's not using

7 | the nost modern | ab techniques that he could use to get

8 |the results that he needed to get. And he is ultimte

ly

9 | seen as ineffective manager who is not really doing his

10 | job at the crime | ab and he gets removed from his

11 | duti es.
12 He is not going to be called as a witness,
13 | obvi ousl y. | don't even think he is still with us and

14 | none of his reports are going to be offered, but there

15 |is nothing to indicate any kind of tanpering or anythi
16 | that B. Sharma m ght have done with the evidence that
17 | m ght have caused it to be conprised in any way.

18 You are going to also see from the Bromwi

19 | report some talk fromthe individuals who did the repo
20 | about contam nation issues at the crime |lab. None of
21 | that is relevant to this case because of the way this

22 | particul ar evidence was stored.

ng

ch

rt

23 First of all, the cigar was stored in the

24 | HPD property room on Gol i ad. It was not stored in the

25 | crime | ab where the issues happened with the | eaking




Case 4:17-cv-03621 Document 23-2 Filed on 09/24/19 in TXSD Page 107 of 136

104

1| roof that resulted in potential contam nation on 36

2 | cases. Those 36 cases are not identified in the

3 | Bromwich report, but it does make clear they are cases

4 | where they contained clothing evidence that were in

5| cardboard boxes that got wet during one of the tropical

6 | stornms and were potentially contam nat ed. Qur ci gar

7 | wasn't even there. Our cigar was in the property room

8 |on Goliad. W also know that that cigar never appears

9 |to have been unseal ed. It was in its original packaging

10 | from when it was collected at the scene.

11 As far as the sexual assault kit goes,

we

12 | do know that the old crinme |lab retrieved that and tested

13 |it. You are not going to have the concerns about the

14 | contam nation issues with the | eaky roof because the

15 | sexual assault kit was also not stored on the top floor

16 | of the HPD Cri me Lab. It was stored in an annex on a

17 | | ower fl oor. In addition, Officer Mehl testified it

18 | in very good condition when he found it and no

19 | indication that it had been conmprised in any way.

20 I n addition, you have the fact that when
21 | they analyzed the evidence it shows that contam nation

22 |is extremely unlikely in this case. And | know it's

23 | confusing with the different DNA sanples, so | want

24 | make sure the Court is clear about that. HPD and t he

25 | old crinme | ab never had the defendant's DNA until 2008

was
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1| when he was found in a Puerto Rican prison and a DNA

2 | sampl e was obtained by sone federal agents and sent to
3| Eric Mehl. So, in 2008, that's the first time HPD --

4 THE COURT: And that one didn't go to the
5|crime lab. That went to Mehl?

6 MS. TI SE: It went to Eric Mehl.

7 THE COURT: And he testifies that he sent
8 |that to Orchid Cellmark, right?

9 MS. TISE: And he didn't even open it. He
10 [ left it in the packaging that he received fromthe FBI
11 | agent, put it in a FedEx container, and shipped it

12 | directly to Orchid Cell mark.

13 THE COURT: Okay.
14 MS. TISE: That was in 2008.
15 THE COURT: This 2010 sanple cane out of

16 | nowher e. What was that for?

17 MS. TI SE: I will explain.
18 THE COURT: Okay.
19 MS. TISE: The Orchid Cell mark got the 2008

20 | sanpl e of the defendant that the FBI agent sent from
21 | Puerto Rico.

22 In 2010, by that time the defendant had
23 | been extradited from Puerto Rico to Houston. At that
24 | time, in order to try to prevent bringing FBlI agents

25 | from Puerto Rico in to testify that they took a sanple
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1| fromthe defendant, we decided to get a separate sanple
2 | here in Houston and have it tested. And at that tine,

3 |the HPD I ab was up and running again, so we sent it to

4 | them and they tested that 2010 sample. So, there are
5|two separate DNA sanples of the defendant, both of which
6 | have been tested and both of which show that he matches
7| DNA on the cigar, he is the major contributor to the DNA
8 | on Diana Garcia's panties, and he is a contributor to

9 | the DNA on her vagi nal swabs.

10 |f there was going to be contam nation

11 | because of a tropical stormcomng in and raining down
12 | on the top floor of the crime | ab, unless it was raining
13 | Obel Cruz-Garcia's senmen, it's not going to have

14 | affected the results that Orchid Cell mark and HPD got.
15| 1 f someone had malicious intent at the crime |ab, which
16 | there is no evidence that any of the analysts involved
17 |in this case did have -- were malicious and just want to
18 | rub evidence all over each other, then -- and,

19 | therefore, contamnate it, that's a stretch, but let's
20 | just give them the benefit of the doubt and say that

21 | happened. Then Matt Quartaro would not have gotten the
22 | results that he had gotten. He got semen, semen on the
23 | panties, semen on the vagi nal swabs, and epithelial

24 | cells on the cigar. So, it's just not likely. And not

25 | only that, but he's the major contributor and the senmen
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1| was prolific on the panties and it matches the
2 | def endant.
3 So, for all these reasons, our position is

4 | that crimnal history on Deetrice Wallace is certainly

5| not adm ssi bl e because she's not going to testify. Any
6 | evidence as to the conpetence of B. Sharma is not

7 | relevant or adm ssi ble because she's not going to

8 |testify and his results are not going to be offered to

9 |the jury, or even referred to in any way. There is no
10 | contam nation evidence that can be directly linked to

11 | this case. And the Genetic -- thank you, Justin.

12 The Genetic Design Lab from California, who
13 | al so had their hands on this case, only had their hands
14 | on the extraction. They didn't get the original

15 | evidence. And the |eaky roof, you will see fromthe

16 | Bromwi ch report -- I'msorry to junmp around -- but that
17 | happened in the late 1990s, long after the HPD Crime Lab
18 | had finished with what they were doing with this case.

19 | And the evidence was all stored.

20 Thank you, Judge.

21 THE COURT: Okay. Thank you, Ms. Tise.
22 M. Cornelius.

23 DEFENSE CLOSI NG STATEMENT

24 MR. CORNELI US: Just a couple of things,

25 | Judge.
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1 What is in evidence as Defendant's No. 9,
2 |which | know you haven't seen yet, contains the --

3 | guess you call it the disciplinary report of Sharma.

4 | And there are -- there is one finding of inconpetence,

5|two findings of m sconduct, and one finding of inproper

6 | police procedure.

7 And then with respect to Chu, we have two
8 | findings -- or one finding of m sconduct and one finding
9| of at-fault accident. There is nothing in terms of --
10 [ well, all | have been provided is nothing on Deetrice

11 | Wal | ace ot her than --

12 THE COURT: You were provided nothing on
13 | Deetrice Wall ace?

14 MR. CORNELIUS: Well, | have been finding
15 | lots of things on Deetrice Wallace, but not -- there is
16 | no discipline while she worked at the crime |ab, at

17 | l east that's what I'"mtold. So, her -- the only thing
18 | we woul d seek to offer are convictions, but it happened
19 | at a different crinme | ab. But in our opinion, it goes
20| to -- as part of the overall part of showi ng | ack of

21 | conpetent in the crime |lab or anything that they

22 | handl ed.
23 Anot her just a couple of quick coments. I
24 | won't make a long argument to the Court. The testinmony

25 |is you cannot see contam nation, you can't see it. So,
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1| the analyst -- or whatever the proper title is -- from
2| Orchid Cellmark can't -- what he said is he can't

3 |testify whether things had been contam nated or not, you
4 |can't really see that. He did testify he didn't
5|think -- he did not think they were contam nated, but he
6 | can't say that they weren't.

7 For exanple, you can see a skin cell. You
8| can't see if one person passes a skin cell on to

9 | something else, their own skin cell or sonebody else's
10 | skin cell. You can't really see it with the naked eye.
11 | There's a process to try to get a DNA profile from a

12 | skin cell or a spermcell.

13 So, two quick things. OQur argument is that
14 | we wi sh the Court to suppress because of the problem

15| with the HPD Crime Lab as handling this case,

16 | including -- in my opinion, including the cigar. W ask
17 | that it all be suppressed, any testinony concerning the
18 | results of DNA extraction and identifications be

19 | suppressed. And so, that's nunber one.

20 The second thing is if you are not going to
21 | suppress it, then we've had this hearing also as a

22 | proffer to try to determ ne what you m ght let into

23 | evidence and what you m ght not let into evidence from
24 | the defense standpoint. If you allow it in, | would

25| like to be able to introduce all of this evidence for
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l1|the jury to decide, because it will be a fact issue,
2 | whet her what they would know then, after getting all
3 |this evidence about our crime | ab that handled this
4 | stuff, is sufficient to create in their m nd doubt about

5|the results of what finally the State's offering as DNA
6 | anal ysis and conpari sons.
7 Anmong ot her things that's an issue, |'m not

8 | sure how | sponsor M chael Bromwich's report if he won't

9|-- he lives in Washington D.C. -- if he won't take ny
10 | phone calls or won't come down here. | suppose

11 | can -- well, | probably can get around that, but that's
12 | an issue for me right now. |'ve got a couple of weeks

13 |to figure that out.

14 But, anyway, | would like to offer all this
15 | stuff. If you allow the State to go forward with the
16 | DNA testimony, | would |ike to make the jury as aware as
17 | 1 can make them as to what the situation was with our

18 | crime |l ab that handled all of this evidence. And that's

19 |it.

20 THE COURT: Okay. | did find in the

21 | record -- and this was filed by Christian Capatine and
22 | Steve Shellist, but it was a State's -- a notion for

23 | in-canmera inspection the State's file on Deetrice
24 | Wal l ace -- it gives the cause nunmber -- to determ ne the

25 | exi stence of any evidence favorable to the defendant
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1| under Brady v. Maryl and.

2 So, have you received everything that you
3 | feel you need on those files to determ ne whether or not
4 |there is any Brady information in those files on

5| Deetrice Wallace?

6 MR. CORNELI US: Yes.

7 THE COURT: Okay. | want to make sure

8 |that's noted in here.

9 Okay. First off, as to the general

10 | adm ssion of the DNA evidence, | agree with the State
11 | that this evidence is going to conme in. Specifically
12 | this cigar evidence, | don't see that the HPD Crime Lab
13 | ever handled the cigar. So, any of the issues as to

14 | whet her it could have been tainted or contam nated or
15 | m s-tested, or whatever, any of these problens don't

16 | have anything to do with the cigar. As far as |

17 | understand the testimny, the cigar was kept in the HPD
18 | property room over there on Goliad and was in a seal ed
19 | container up until Eric Mehl decided to get it out and
20 | send it to Orchid Cellmrk and that was in 2007.

21 MS. TI SE: May | correct the record on

22 | that, Judge? Because there is a -- | don't want the

23 | Court to have any m sconception.

24 THE COURT: Okay. That's what |

25 | believe the testinmony to be fromthis hearing.
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1 MS. TI SE: Eric Mehl testified that it

2 | appeared to have never been taken out of the package,

3 |the original packaging. Now, the crime |ab did request

4 | some evidence to test fromthe crinme scene and there was

5|a large brown paper bag that was brought over fromthe

6 | property room and there was a sheet

7 | individually-packaged, a t-shirt individually packaged,

8 | and a cigar individually packaged. And they tested the

9 | sheet for blood and senmen and didn't find any. And then

10 | sent that whole thing back over to the property room

11 So, | do not want there to be any kind of

12 | m sconception. They did have it, but there is no

13 |indication that they ever tested it or remved fromit

14 | fromits original packaging.

15 THE COURT: So, what you are saying now is

16 | that the cigar in a |larger container may have gone over

17| to the HPD Cri me Lab. On what date? \When?

18 MS. TISE: October 9th of 1992.

19 THE COURT: Okay. And that the crime |ab

20 | at that time tested a sheet and sonme ot her evidence

n

21 | that | arger package, but there's no indication they even

22 | opened the container containing the cigar?
23 MS. TI SE: Eric Mehl said it was in the
24 | original sealed plastic bag.

25 THE COURT: Okay.
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1 MR. CORNELI US: Well, that's not what he

2 |said. Did he say it was the original sealed plastic bag
3 |or sealed plastic bag? | nmean...

4 THE COURT: So, | stand corrected. There
5|my -- it's not that the cigar never went over there as
6|1 originally thought, but there is no indication that it

7 | was ever tested by the HPD Crinme Lab in any way. And
8|that's not the sane with the sexual assault evidence.
9|1t looks like, even though it may have been stored

10 | long-termin a property room it, at one point, had go
11 | over to the HPD Crime Lab and at | east some sanples we
12 | taken out of there, at |east one swab perhaps, and a
13 | cutting fromthe panties crotch area, and there was so

14 | extractions made as to that evidence.

ne

re

me

15 | believe all that evidence is adm ssi bl e.

16 | And there may be a question of fact as to whether the
17 | jury believes that evidence to be credible, but from
18 | what | have heard in this motion to suppress, |'m not
19 | going to suppress that evidence, that the jury is goin

20| to get to hear it.

g

21 Now, what else m ght they get to hear al ong

22 |with it? And you are telling me that, State, that you
23 | don't intend to call Deetrice Wall ace, B. Sharma, or

24 | Joseph Chu, or any other person fromthe HPD Crime Lab

25 | that m ght have had contact with this evidence; is that
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1| correct?

2 MS. TI SE: My intention is to call Courtney
3 | Head, who was not working there back in those days, but,
4 | no, | have no intention of calling Deetrice Wall ace, B.
5| Sharma, or Joseph Chu, nor offer any report or any

6 | findings fromthose individuals.

7 THE COURT: | have not had an opportunity
8|to review the Defense exhibits. And so, before |I make

9| nmy ruling on what actually is adm ssible, I'mgoing to
10 [ review all of this because | don't know what they show
11 | or what Kkind of connection there m ght be to this case.
12 But, M. Cornelius, what would your theory
13 | of their adm ssibility be if you do not have any of

14 | these witnesses to call? How would you consider themto
15 | be adm ssible? Of course, | can see a felony

16 | conviction, if someone testifies, may be adm ssible, but
17 |if they didn't testify, how would you get into these

18 [ things? Under what theory?

19 MR. CORNELI US: | don't know about the
20 | felony conviction. I will think about that, but |'m not
21 | sure where this stuff is -- well, first of all, what --

22 |is the objection hearsay? |Is that --
23 THE COURT: No. We're talking about in
24 | terms of -- in terms of what |'m going to allow you to

25 | put in, if anything. I|'m allowing themto put on the
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1 | DNA evi dence. So, if I allow you to put on anything to

2 | counter that in terns of trying to establish that it's

3 | contam nated or anything like that, I'mtrying to, at

4 | this point, establish what |'m going to allow you to go
5] into. | can't see -- if there is not a witness call ed,
6|1'"mtrying to determ ne what theory you would be

7 | presenting that under.

8 MR. CORNELI US: Okay. So, you are not

9 | saying that I need to overcome relevance. You're saying
10 [ that | need to overconme hearsay?

11 THE COURT: Potentially. Here with

12 | B. Sharma, it |ooks like disciplinary records. You

13 | know, usually extraneous conduct of even a witness isn't

14 | avail able to inpeach them unless there is sone other

15 | rel evance, |like motive or something |ike that. How
16 | woul d you -- and | guess that's what you are going to,
17 | is notive on these -- notive and identity and all those

18 | ot hers, 404(b) type scenario where these would be

19 | allowed in for any witness testifying. The Bromwi ch
20 | report is not going to be -- that's something that may
21 | come in under, you know, a business record, but it's
22 | still going to have to be relevant. | suppose the

23 | relevancy is going to be the chall enge of DNA. So, |
24 | have to read through that to see if | feel that would

25 | come in.
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1 But say the disciplinary records of Sharma,
2 | do you plan to call himor do you plan to inpeach him
3|as --
4 MR. CORNELIUS: No. Well, first of all,
5|1"ve gotten all this stuff essentially fromthe State.
6 THE COURT: | understand that.
7 MR. CORNELIUS: | don't know what the
8 | objection would be that it's unreliable. | can
9 | understand the objection whether it's not relevant, |
10 | understand that one, but froma reliance standpoint, |
11 | don't know that | have wi tnesses avail able to --
12 THE COURT: So, would you be offering it in
13 | I'i ke under business records that it's reliable and there

14 | is no witnesses here to say what they did, but you are

15 | going to try and inpeach that witness? Like B. Sharma,

16 | you're going to be trying to inpeach that w tness under

17 | his disciplinary records without having himhere to say

18 | what he did or didn't do in this case; is what you would

19 | be doi ng?

20 MR. CORNELIUS: W th Sharma, correct. I
21 | don't know how | get into -- | can't make an argunent
22 | right now how to get into Deetrice. | don't know how

23 | get into evidence of m sconduct that occurred at a
24 | different | ab.

25 THE COURT: At a different time 10 years
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l1|later. So, that's --
2 MR. CORNELI US: If I'"mattacking this |ab
3| 1"mnot sure how | attack this other | ab.
4 THE COURT: And - -
5 MR. CORNELIUS: 1'd have to think real hard

6 | about a good faith argument to get that in.

7 THE COURT: And then Joseph Chu.
8 MR. CORNELI US: The other stuff --
9 THE COURT: You would be offering it i

n

10 | simply to inpeach the HPD Crime Lab, which they're not

11 | really even offering the results from So --

12 MR. CORNELI US: Yeah, but they handled it.
13 THE COURT: And | understand. | know we're
14 | still on the record, I'mjust -- | have not nmade ny

15 | rul i ng. |'mtrying to contenpl ate what your arguments
16 {will be to convince me that | should let it in, but they

17 | are not offering in the results there. You are offering

18 |it in for contam nation, but you don't really have a

19 | witness that's saying it is contam nated.

20 MR. CORNELI US: True, | don't. And their

21 | witnesses testify you couldn't see it anyway.

22 MS. TI SE: But he also testified that
23 | the results he got, contam nation is not consi stent
24 [ with --

25 MR. CORNELI US: No. He made a good wi

from

t ness
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1| for you. He made a good witness.
2 THE COURT: |s there any case | aw you want
3| me consider in ternms of --
4 MR. CORNELIUS: On a defunct crime |ab? |
5| don't have any cases on that.
6 THE COURT: It doesn't necessarily have to

7| be the HPD Crime Lab, but on this type of evidence

8| comng in just simply to inpeach |ike a whole agency.

9 | Obvi ously, the HPD Crinme Lab was shut down and | can't
10 | make an anal ogy to any other agency that | can think of,
11 | but I'"m sure there are other crimes and such that that's
12 | happened to. And to allow that in in general just to
13 | say that you can i magi ne how many cases we woul d just
14 | have to throw evidence out if we excluded everything
15 | that they ever laid their hands on, but --

16 MR. CORNELI US: You are not going to

17 | exclude it, though. You've already ruled you're going
18 |to let the evidence in.

19 THE COURT: Correct, | amgoing to let the

20 | evi dence i n.

21 MR. CORNELI US: So, the case doesn't get
22 | thrown out. | think it's something the jury has the
23 | right to know in a case this serious, but | need to
24 | i sol ate whether what I'"'mtrying to overcome is

25 | rel evance. Because if your ruling is it's not relevant,
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then I'm done. You know, | have offered what | can
of fer. Il really --

THE COURT: | need to read them first and
need to think through it because | don't know, there may
be portions of those reports that are very relevant to
what |'m seeing here, what's been testified about here
as to extractions and the handling. From what | hear so
far, the crime |lab did not have the defendant's profile
at the time that they were handling it -- the old crinme
lab -- that it would be virtually impossible for themto
have contam nated those sanples with his DNA profile.
And even though they had a cigar in a different
| ocation, the cigar was epithelial cells and it turned
out there were spermcells on the items that were in the
rape kit or the sexual assault kit.

So, that's what I'm hearing, but | don't
know what those reports show. So, let me read through
t hose and see if they bring to |ight anything el se that
may be relevant. And in general, contam nation issues

maybe t hat have not been discussed here, but could be

extrapol ated from some of the evidence that | heard.
So, I"'mgoing to withhold my ruling on what exactly I
will allowin. "1l read through that. And if you have

any case |law to support it comng in, would you pl ease

give to me?




Case 4:17-cv-03621 Document 23-2 Filed on 09/24/19 in TXSD Page 123 of 136 120

1 MR. CORNELI US: Okay.

2 THE COURT: | f you have any case law to

3 | support it not comng in, nore than what you' ve already
4 | argued -- | know a lot of this is not case law, a | ot of
5it is just comon sense and --

6 MS. TI SE: Ri ght .

7 THE COURT: -- applying the rules, but if
8 |there is anything else, please give it to me. And ||
9 | mke my ruling by -- I'Il try to make my ruling by that
10 | week of July 1st, so you a little time to plan.

11 | s everyone going to be around on that

12 | Wednesday of the July 4th week?

13 MR. CORNELIUS: 1'Il be around, but not
14 | till after lunch.

15 THE COURT: Okay.

16 MS. TI SE: I will be here.

17 THE COURT: Okay. So, I'Ill try to put it

18 | on the record that afternoon, that Wednesday afternoon.

19 MR. CORNELI US: Gr eat .

20 But | et me ask anot her question on the

21 | record. | f you decide that some part of it or all of it
22 |is adm ssible, do I need to have Bromwich here -- if the

23 | objection is hearsay, do | need to have Bromwi ch here to
24 | of fer this report or some specific person to offer this

25 | report, or any of these docunents, or is it going to
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1| come in as a public record or sonme other argument | can
2| come up for its adm ssibility?
3 THE COURT: Okay. Let's go off the record.

4 (Proceedi ngs recessed)

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25
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