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PROCEEDI NGS
March 18, 2022
000

THE COURT: So, M. Forkner, if you and your trial
teamw || please stand.

The grand jury has returned a second superseding
i ndi ct ment agai nst you charging you with four counts of wire
fraud related to the Boeing 737 MAX

To these charges, how do you plead, guilty or not
guilty?

THE DEFENDANT: | amnot guilty.

THE COURT: Very good.

You all may be seated.

Who' s giving the opening statenent?

MR. ARMSTRONG | am your Honor.

THE COURT: You can either do it fromthat podium
or fromthis mcrophone. \Werever you are, nake sure you're
good and loud so our court reporter can hear what you're
sayi ng.

MR ARMSTRONG  Judge, can | nove the podiunf

May it please the Court, Counsel for the
def endant .

Ladi es and gentl enmen, good afternoon.

"Gang up on themand steer themin the direction

we want. Deal with them Based upon fear, sarcasm and

United States District Court
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1 | ridicule. Dogs watching TV."
2 Those are the words of the defendant, Mark
3 | Forkner, as he tried to mani pul ate and decei ve federal
4 | regul ators.
5 These regul ators woul d deci de the amount of
6 |training that pilots in the U S needed before flying a
7 | brand-new pl ane.
8 The regul ators worked at the Federal Aviation
9 | Admnistration, the FAA in the Aircraft Evaluation G oup.
10 The evidence will show that the defendant had
11 | contenpt for these regulators and he nocked these regul ators
12 | as he tried to get these regulators to approve the mninma
13 | amount of training for pilots who would fly new pl anes.
14 He wanted this mnimal training so that his
15 | enpl oyer, Boeing, could make nmore noney selling those
16 | pl anes.
17 You're going to see that, after he got what he
18 | wanted, the defendant realized that he had given the
19 | regulators wong information. In his own words, he realized
20 | that he lied unknow ngly.
21 But the evidence will show that the defendant knew
22 | that, if he gave those regulators the right information, the
23 | correct information, it could cost his enployer tens of
24 | mllions of dollars. Those were his words.
25 The evidence will show that, because the defendant

United States District Court
Northern District of Texas Ft. Worth Division 03-28-2022 10:18PM
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1 | didn't want to jeopardize his enployer getting top dollar on
2 | the sales of those planes, he didn't correct the lie.
3 | Instead, the evidence will show, he doubled down on the lie.
4 You w |l see how M. Forkner msled and lied to
5 | the regulators so his conpany could nmake tens of mllions of
6 | dollars. But you will hear that M. Forkner was a pilot.
7 | Not just any pilot. He was the chief technical pilot of a
8 | brand-new plane, a 737 MAX
9 The defendant had a | ot of experience. You're
10 | going to hear that previously he actually worked at the FAA
11 | at the Federal Aviation Adm nistration.
12 The evidence will show that he used that know edge
13 | to manipulate the Aircraft Evaluation Goup to make mllions
14 | for his conpany.
15 And Ms. Klein, she worked for the Aircraft
16 | Evaluation Goup or the AEG for short. It was her job to
17 | decide how much training pilots needed before they could fly
18 | the 737 MAX for airlines |ike Anerican and Sout hwest ri ght
19 | here in the Northern District of Texas.
20 The evidence will show that Ms. Klein and her
21 | colleagues at the AEG trusted the defendant. Ms. Klein
22 | relied on M. Forkner to give her true, accurate, and
23 | conplete information about the MAX. She needed M. Forkner
24 | to do his job so that she could do hers.
25 The evidence will show that M. Forkner wanted

United States District Court
Northern District of Texas Ft. Worth Division 03-28-2022 10:18PM
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1 | Ms. Klein to nake a decision that he knew was worth tens of
2 | mllions of dollars for his conpany. The decision was the
3 | level of pilot training.
4 The defendant needed Ms. Klein and her colleagues
5 | at the AEG to decide one level of training over another.
6 | The first option was sonmething called conputer-based
7 | training. This training would save the defendant's conpany
8 |and its airline customers a | ot of noney, because the pilots
9 | were flying ol der versions of the 737, could spend an hour
10 | on an iPad from anywhere, watch a video, take a test.
11 If the pilot passed that training, the pilot could
12 | then fly this 737. The conputer training was called WEB OB,
13 | b, as in boy. Renenber, Level B is the iPad training.
14 The flipside of Level B is sonmething called
15 | sinulator training. A simulator is a big machine that
16 | basically mmcs how the 737 MAX would fly in real life.
17 | But instead of an iPad, the pilots for these airlines had to
18 | stop flying and then travel to wherever the sinulator was
19 | and take the training.
20 Simul ator training was nmuch nore expensive for
21 | these U S airlines. You wll hear that if sinulator
22 | training was required, sonme of those airlines were going to
23 | make the defendant's conpany foot the bill.
24 For exanple, the evidence will show that Southwest
25 | Airlines had already preordered 107 737 MAX with an option

United States District Court
Northern District of Texas Ft. Worth Division 03-28-2022 10:18PM
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1 | to buy a hundred nore.

2 If the AEG required sinulator training, Boeing

3 | would have to pay Southwest $1,000,000 per plane. That was
4 | at least a hundred mllion dollars that Boeing woul d owe

5 | Southwest if sinmulator training was required.

6 You w |l see that to the defendant this was

7 | unacceptable. So he misled the AEGto nake sure it didn't

8 | happen.

9 I n August 2016, the defendant received what he

10 | wanted, a decision fromthe AEG saying that the MAX woul d be
11 | Level B, would be that conputer-based iPad training, but

12 | that decision was provisional. It had a condition. It was
13 | not final and the condition was, if there was a change to

14 | the MAX, that Level B decision, that iPad decision could be
15 | gone.

16 The evidence will show that M. Forkner cel ebrated
17 | obtaining this decision. For him it was a win. He sent it
18 | around in celebration.

19 Fast forward three nonths, and you will see the
20 | defendant saw a change to the MAX that could threaten Leve
21 | B. It was a change to the Maneuvering Characteristics
22 | Augnentation System also known as MCAS, MC-A-S. The
23 | system woul d push down the nose of the plane in certain
24 | circunstances in flight.
25 You w |l see that at first, the defendant and AEG

United States District Court
Northern District of Texas Ft. Worth Division 03-28-2022 10:18PM
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1 | knew the same thing about the MCAS. MCAS woul d never Kick

2 |in and trigger in a nornal comrercial flight.

3 But on November 15th, 2016, M. Forkner, the

4 | defendant, had a shocker alert when he personally flew the

5 | MMXin one of those simulators. Those were his own words in
6 | a text message when he | earned that MCAS was expandi ng.

7 He saw t hat MCAS coul d now ki cked in through a

8 | wider range of circunmstances. And this expansion made it

9 | nore likely that a pilot would actually encounter MCAS

10 | during flights.

11 The evidence will show that M. Forkner knew

12 | imediately the inportance of this information. And in his
13 | own words, he realized that he lied to regulators, but he

14 | said he lied to regulators unknow ngly because he didn't

15 | know about the expansi on MCAS before that Novenber 15, 2016,
16 | simul ator session

17 But after that date, after Novenber 15th, the

18 | evidence will show that the defendant deceived and lied to
19 | Ms. Klein about MCAS so he could keep Level B.
20 Just days after the shock alert, the defendant sat
21 | down in aroomwth Ms. Klein. You will see that he hid the
22 | change about MCAS fromher. He didn't say anything about
23 | how MCAS had been expanded. He didn't correct the lie.
24 You will see that in the weeks and nonths that
25 | followed, M. Forkner had nore opportunities to tell the AEG

United States District Court
Northern District of Texas Ft. Worth Division 03-28-2022 10:18PM
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1 | the truth, that MCAS had expanded. But the evidence wll

2 | show that he chose instead to lie and to deceive.

3 After that shocker alert nonent in Novenber 2016,
4 | in meetings, in conversations, in emails, the defendant,

5 | M. Forkner, didn't correct the lie.

6 Just one week |ater, just one week later after

7 | that shocker alert, he was sending his comments to Stacey

8 | Klein about changes to a docunent that would finalize the

9 | level of training for the MAX

10 But you will see the defendant saw MCAS ri ght

11 | there on the page of the document. He sawit. And he saw
12 | it, not once but twice. And instead, instead of telling the
13 | AEG that MCAS had expanded, he msled the AEG He told

14 | Ms. Klein to delete MCAS, delete it fromthe docunent.

15 The evidence will show the defendant deceived

16 | Ms. Klein and tricked her into deleting MCAS fromthis

17 | federal training docunent.

18 You're going to see that the defendant's schene

19 | worked. A fewnonths later, in July 2017, Ms. Klein
20 | finalized that pilot training document. She finalized the
21 | AEG s Level B, iPad pilot training decision. And she did it
22 | not evaluating MCAS at all. She did it because of the
23 | defendant's deception.
24 For his lies, and his deception, to get nmoney from
25 | Arerican Airlines and Sout hwest Airlines, the defendant is

United States District Court
Northern District of Texas Ft. Worth Division 03-28-2022 10:18PM
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1 | charged with four counts of wire fraud. The wire fraud

2 | counts relate to the defendant deceiving the AEG decei Vving
3 | Ms. Kleininto approving that Level B, iPad training so that
4 | Boeing could get nmore noney for the sales of its plane and

5 | the sales of its MAX to Anerican Airlines and Sout hwest

6 | Airlines, nore noney if additional training had been

7 | required.

8 He's charges with counts in the indictment

9 |relating to the defendant causing an invoice to be sent from
10 | his enployer outside the State of Texas to right here in the
11 | Northern District of Texas.

12 Ri ght here to American, right here to Sout hwest

13 | Airlines. A so, that these airlines would pay mllions nore
14 | to Boeing based on the training |level the AEG deci ded.

15 This case is only about the defendant's conduct.
16 | The defendant, who is on trial in this courtroom This case
17 | is about the defendant's fraud, nothing nore.

18 The Court will instruct you that you nust consider
19 | only the evidence in this trial. Only the evidence in this
20 | courtroom You nust follow the |aw as provided to you by
21 | the judge. That neans setting aside any synpathy or
22 | prejudice for or against M. Forkner, for or against the
23 | United States.
24 You all took an oath to followthe law and to
25 | follow the judge's instructions, and that's why you were

United States District Court
Northern District of Texas Ft. Worth Division 03-28-2022 10:18PM
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1 | selected as jurors.

2 After the close of the case, after all the

3 | evidence is in, we wll cone back to you and we w |l ask you
4 | to make a decision based on the evidence presented at this

5 |trial. W wll ask you to return a verdict of guilty as to
6 | four counts of wire fraud charged in the indictment. Thank
7 | you very nuch.

8 THE COURT: Thank you

9 Counsel .

10 MR. GERCER:  And now for the rest of the story,

11 | because you need to know the whol e story.

12 Six years ago this month, in March of 2016, Boeing
13 | engi neers changed MCAS and they decided who to tell. Boeing
14 | engineers told managenent, who had to approve it, but they
15 | didn't tell M. Forkner.

16 Boei ng engineers told the top gun test pilots at
17 | Boeing who had to test it, but they did not tell

18 | M. Forkner. And Boeing even told the FAA about the change
19 | to MCAS so they could certify it, but they didn't tell
20 | M. Forkner.
21 And that's not all. Because at a conpany |ike
22 | Boeing, on a project like this, they have hundreds of
23 | systens on this plane and thousands of changes over the
24 | course of developing it, and so Boeing needs official
25 | engineering docunents to do business.

United States District Court
Northern District of Texas Ft. Worth Division 03-28-2022 10:18PM
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1 And they wote official engineering documents to
2 | do business. And the Boeing engineers sent M. Forkner his
3 | official engineering docunent that's called the CSID. And
4 | when the Boei ng engi neers changed MCAS, they never updated
5 | M. Forkner's official engineering docunent that he
6 | continued to have for the rest of his career at Boeing.
7 Now, the Boeing engineers nade a nore detail ed
8 | engineering docunent called the COORD and they did update
9 | that when they changed MCAS, with me? But that engineering
10 | docunent was never sent to M. Forkner.
11 So when you are tal king about what M. Forkner
12 | knew about this MCAS change, he's not an engineer. He's not
13 | a test pilot. He's not in management.
14 | f the Boeing engineers didn't tell M. Forkner
15 | about it, and if his official engineering document, which
16 | you will see, had the old, wong MCAS in it for this entire
17 | time, and if the engineering docunent that was updated was
18 | never sent to M. Forkner, what's the evidence they're
19 | tal king about?
20 When they give you snippets of bad | anguage, a
21 | chat. A chat? On Novermber 15th of 2016 -- we're going to
22 | talk a lot about that day -- a chat at 10 at night, not an
23 | engineering document, not an official document of the way
24 | Boei ng does business, a chat that M. Forkner wote at 10 at
25 | night in his hotel room after a long day in a sinulator,

United States District Court
Northern District of Texas Ft. Worth Division 03-28-2022 10:18PM
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1 | whichis very inportant, that he's witing to his best buddy
2 | at Boeing, Patrick in Seattle.

3 They' re conpl ai ni ng about their conpany and

4 | sometinmes they talk ugly with each other in these chats and
5 | they rib each other and they tal k about pronotions that they
6 | don't get, and they tal k about how they're going to lie, and
7 | maybe they will get a job drinking and selling planes and

8 | lying and talk that there's nothing to be proud about but is
9 | not a crinme.

10 And in this chat, M. Forkner nmentions a nunber .2
11 | and nentions MCAS, and because of that, the governnment says,
12 | ah-ha, on Novenber 15th, he |earned about the change to

13 | MCAS.

14 Now, you've already seen fromthe officia

15 | docunents that M. Forkner had no reason to believe MCAS

16 | changed and every reason to believe it had not changed.

17 And the key to this chat, this quote, "I |ied"

18 | chat is it is talking about what M. Forkner sawin a

19 | sinulator on Novenber 15th of 2016.
20 And what you are going to see in the evidence is
21 | that, when M. Forkner saw in that sinulator on
22 | Novenber 15th of 2016, didn't change anything about what he
23 | knew.
24 And let's talk about it right now and show you
25 | what it is. These are the official Boeing docunents. The

United States District Court
Northern District of Texas Ft. Worth Division 03-28-2022 10:18PM
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1 | top one is the one that was updated and never sent to

2 | M. Forkner. The bottomone is the one he gets.

3 And here we are, a sinulator. Wat is a

4 | simulator? It's a box that you go into as a pilot. And

5 | conputer programmers -- it's like the world' s nost

6 | conplicated video ganme, okay? And you sit in this box wth
7 | all these panels and it's supposed to feel |ike an airplane.
8 It's incredibly hard to nake. |t takes years to
9 | make a sinmulator, of trial and error, and the software guys
10 | want to nake it feel like an airplane. And they send a

11 | pilot intotry it and it doesn't work, so they go back to
12 | the drawi ng board to do some nore work. And they send in a
13 | pilot to try to find out what's wong. And this goes back
14 | and forth for years and thousands of changes.

15 And on Novenber 15th, 2016, this is what was

16 | happening. M. Forkner was one of those pilots that Boeing
17 | said, go to Montreal, Canada, where this sinmulator is being
18 | built and it's just being devel oped. And there are a |ot of
19 | glitches, it's trial and error. But go in there, sit init,
20 | try it, and here is your instruction: Wen you see
21 | something that doesn't work right, wite it down.
22 And that's exactly what happened in the simulator,
23 | because when you go into a sinmulator, if you see sonething
24 | wrong, you don't think, well, the sinulator nust be right,
25 | the plane nust be wong. No, the plane is the plane.

United States District Court

Northern District of Texas Ft. Worth Division 03-28-2022 10:18PM



Case 4:21-cr-00268-O Document 197 Filed 03/28/22 Page 15 of 33 PagelD 6213
UNITED STATES vs MARK A. FORKNER

4:21-cr-00268-0O-1 Vol 1-A March 18, 2022 Page 15

1 The software guys are trying to nake a sinul ator

2 | act like a plane. |If you see sonmething wong in the

3 | simulator, the instructions are, wite it down, it wll go

4 | back to the software guys to try to fix it.

5 And by the time M. Forkner had gotten into the

6 | sinulator, there had already been over a thousand glitches

7 | that the pilots had witten down in this log. W call it a

8 | discrepancy | og.

9 M. Forkner went into the sinmulator and foll owed
10 | his instructions and sat down and he starts flying the plane
11 | level and it's not stable. He's not flying the plane. He's
12 | flying the simulator and it's not level. And he wites
13 | down, that's not how a real plane flies. And this case is
14 | about discrepancy nunber 1,096 on that |og that grew to over
15 | 3,000 discrepanci es.

16 And he did exactly what he was supposed to do by
17 | witing in the log the sinmulator is not working right in

18 | this nmaneuver.

19 And just like it's supposed to happen, that

20 | discrepancy log went to the software guys and they did their
21 | thing.

22 And just what is supposed to happen next? |Is nore
23 | pilots cone to the sinulator after a few weeks, to check on
24 | the discrepanci es.

25 And you're going to hear that Patrick, the buddy

United States District Court
Northern District of Texas Ft. Worth Division 03-28-2022 10:18PM
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1 | on the chat, and another pilot named Barry St. Gernmain, they
2 | gotothe sinulator. And what do they have? They've got
3 | this list of discrepancies. They're going through it to
4 | they see if the discrepancies have been fixed, 1,078, 1,077,
5 | 1,079. They cone to the one that M. Forkner wote.
6 And they're |looking at the list of discrepancies.
7 | They put the plane level and they' re seeing, has it been
8 | fixed or is it still wobbly? If it was fixed, they check it
9 | off; discrepancy closed. And that's what happened in the
10 | simulator.
11 Wiat M. Forkner saw in the simulator, | don't
12 | know if it was a clear, was not MCAS. Wat he saw was a
13 | glitch in the sinulator that got fixed.
14 He didn't see anything that happens on the real
15 | airplane. He did his job by identifying the glitch. And
16 | then he goes back to his hotel roomand wites this chat,
17 | where he's tal king about drinking and he's conpl ai ni ng about
18 | his job to Patrick, and telling Patrick, | can get you
19 | fired, which is sarcasm And if | do, maybe |I'Il go sel
20 | airplanes and |ie about our planes.
21 That's sarcasm because M. Forkner goes to fly
22 | for Southwest after this, because he believes in the MAX
23 | He tells Patrick in this chat, I'min the sim and |'ve put
24 | it at level, but it's trimmng. And a man nanmed Vince, says
25 | sonmething about MCAS at .2, and Patrick says, | think that's

United States District Court
Northern District of Texas Ft. Worth Division 03-28-2022 10:18PM
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W ong.

And then Mark says, | suck at flying, which is
sarcastic, because he doesn't suck at flying. The simwas
j ust not worKki ng.

And then they say, we're really out of the |oop.
And then the test pilots are so busy, | wuldn't want to be
them Later. Later. This chat is nothing.

M. Forkner didn't see MCASin that sim He
didn't lie about that to Stacey Klein. And he certainly
didn't cone up with a schene to steal tens of mllions of
dollars from Anerican Airlines and Sout hwest Airlines for
nothing. He didn't lie about MCAS. And in all the time he
was there, Boeing never told himabout MCAS.

|'mDavid Gerger. You already net Jeff Kearney.
This case has so nmany docunents that we split it up, you
w |l meet our partner Matt Hennessey, Jon Liroff, and this
Is M. Forkner.

Mark Forkner went to the United States Air Force
Acadeny. And he couldn't handle the -- you know, the test
flights, the top gun stuff, flying upside down, but he flew
the Cl7s on mssions after 9-11

And he nmet his wife Joann, in the second row, in
the Air Force. And like so many United States Air Force
veterans, after service for eight years, he went to fly

coomercial. He went to Alaskan Airlines, and he flew the

United States District Court
Northern District of Texas Ft. Worth Division 03-28-2022 10:18PM
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1 | 737.

2 And after a few years there, as you heard, he went
3 | to the FAA. Wat did he do at the FAA? He's not an

4 | engineer. He's a governnent patron. He didn't work on the
5 | engineering and certification.

6 He made sure that when planes are comng into the
7 | airport and taking off, nobody is building a building or an
8 | antenna or a phone line that's going to interfere with the
9 | path. And his wife worked in the noise areas around the Air
10 | Force.

11 And then M. Forkner got a job at Boeing, and he
12 | wasn't a technical pilot. He wasn't a manager. He was a
13 | |l eader of a group of four other technical pilots.

14 And they did talk to Stacey Klein of the AEG

15 | because she needed to know when the new nodel cones out, how
16 |is it different fromthe ol d nodel ?

17 And then M. Forkner was there, a new nodel, the
18 | 737 was coming out. That's what you've been hearing about.
19 | Last year's nodel was the 737. They called it the NG Next
20 | year's nmodel is going to be called the 737 MAX
21 Now, | want to talk about a word you heard about
22 | these two planes called Level B. Level B was inportant for
23 | the Boeing conpany. It cane down fromthe board of
24 | directors. They wanted it. It was a goal.
25 \What does Level B nean? Let me explain it to you
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1 | and you will see in the evidence what it nmeant to
2 | M. Forkner.
3 To M. Forkner, Level B neant safety. Wat do |
4 | mean? |f you're going to have last year's nodel, the 737
5 | engine and you're going to sell Southwest next year's nodel,
6 | the 737 MAX, but you are going to have the same pilot fly
7 | both planes, you will want those planes to be simlar so the
8 | pilot can fly both planes, fly fromDallas to Houston on the
9 | NGin the norning, get out, get on the MAX, fly to New
10 | Ol eans, cone back home on the NG You want the dashboard
11 | to be simlar, the seat to feel simlar, the windows to be
12 | simlar, the landing gear to be simlar, the steering wheel
13 | to feel the sane.
14 And Level B, to M. Forkner was, if you nake these
15 | planes the same on the inside for the pilot, then the NG
16 | pilot can safely fly the MAX
17 And that's what these Boeing engineers were trying
18 | to do, is to make the MAX feel like the NG You know, I|ike
19 | you buy a truck one year and the next year you buy another
20 | truck and they're the sane.
21 Let me give you an exanple. On the NG there's a
22 | piece of equipnment you mght hear about called the stab trim
23 | switch. It's actually two little switches right there
24 | within reach of the pilot.
25 In certain circunstances, the pilot switches the
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1 | switch. Wen Boeing engineers were designing the MAX, one
2 | of themgot the bright idea, let's make the two swtches
3 |into just one switch, put it in the sane place, it does the
4 | same function and the pilot just has to flip one swtch.
5 | That shoul d be easy.
6 They told M. Forkner about this particular
7 | change, unlike the MCAS expansion, and he went crazy. This
8 | will be a planet killer. This is doonsday. You're going to
9 | see M. Forkner wites these flanboyant, exaggerat ed,
10 | dramatic chats. You can't do that.
11 And the engineers were scratching their head to
12 | M. Forkner, you will see this, it's government exhibit.
13 | That would nmean that the pilot would see two switches in the
14 | norning when he's flying to Houston, get on the MAX, it
15 | woul d be one switch. M. Forkner -- even at that |evel of
16 | detail, M. Forkner said, don't change the dashboard. Don't
17 | change the cockpit. Keep themthe sane.
18 Don't nmake the pilot think that there's -- to
19 | remenber the differences. |If there are differences, we tell
20 | the AEG they decide if that needs training. That's their
21 | job.
22 But he's pushing back on these engineers, and he
23 | says, you can't do this. And often they would just back
24 | down. And so the MAX, the engineer said, we will make it
25 | two switches on the MAX also. No difference. Level B, a
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1 | pilot doesn't need any training on that feature. There are
2 | two switches on the NG There's two switches on the MAX
3 | It's the sane experience for the pilot.
4 That's what Level B neans. And why it was very
5 | inportant to M. Forkner, even though he tal ks about it in
6 | such exaggerated terns, he's protecting the pilot.
7 You heard a term MCAS. Wat is MCAS? MCAS isn't
8 | like those switches. There are a |lot of things on airplanes
9 | that the pilot never sees. Things that work in the
10 | background. Things that are just there so the plane can be
11 | certified.
12 And that's because the FAA requires airplanes to
13 | be able to do things, | mean, crazy things, that a norma
14 | pilot will never do, fly these w nd-up maneuvers, sideways
15 | and fly up into the air until you stall. And the FAA says,
16 | we have rules for that.
17 And when the plane has to be able to do those
18 | things, and the steering wheel feels a certain way, that a
19 | commercial pilot will never do, doesn't know how to do, and
20 | will never see on that flight fromDallas to Houston to New
21 | Oleans. And MCAS was a software, very simlar to what was
22 | the NG that hel ped the plane do that.
23 How did M. Forkner even know about MCAS, if it
24 | doesn't affect what a pilot does?
25 One day in 2014 an engineer and a top gun test
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1 | pilot were making a presentation to the FAA and to the AEG
2 | about this thing, and they invited M. Forkner. They didn't
3 |invite himin 2016 when they changed MCAS. But he saw a
4 | presentation by an engineer and by a test pilot in 2014
5 | about MCAS.
6 And so, in 2016, when M. Forkner was the chief
7 | technical pilot, when he was chief pilot over these four
8 | chief technical pilots, a question came up in MCAS, if the
9 | pilot doesn't see it, why does it need to be trained on?
10 The question cane up. He didn't initiate the
11 | question, but the question came up, because M. Forkner was
12 | told at that nmeeting, way back two years earlier, MCAS only
13 | happens when the plane is at such a high angle of attack.
14 | That's a high up angle in the air that a normal pilot would
15 | never do that.
16 And you got to cone back with me now to March of
17 | 2016. Such an inportant time. Renenber, that's where
18 | started. The Boeing engi neers are changing MCAS in March of
19 | 2016. That's when this question cones up for M. Forkner,
20 | should we -- does it have to be in our nmanuals that pilots
21 | rely on?
22 And M. Forkner was going to talk to Stacey Klein
23 | about that and ask her whether she could agree to renove it,
24 | because it's not something that a pilot would see. In
25 | engineering talk, that's called it's outside the nornal
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1 | operating envel ope.
2 And M. Forkner, before talking to Ms. Klein, went
3 | to the engineers and said, how can | describe this thing?
4 | I'"mnot an engineer.
5 And they said, MCAS is way outside -- they say not
6 | way outside -- they said MCAS is way outside the norma
7 | operating envelope. It's just |like sonething on the NG So
8 | M. Forkner took that answer and gave it to Stacey Kl ein
9 And when the engineers gave himthat answer in
10 | March of 2016, they did not tell himthey were changi ng MCAS
11 | that way. Because in their mnds, it was still outside the
12 | nornal operating envelope, and they didn't tell M. Forkner.
13 And then Stacey Klein had a question. Ckay. |Is
14 | this thing, this software, is it in both of the conputers on
15 | the airplane?
16 M. Forkner had no idea. He went to the engineers
17 | and said, is it in both conputers? The engineers said, yes.
18 | M. Forkner gave that answer to Stacey Kl ein, yes.
19 Wen they gave himthat answer, the engineers
20 | didn't tell himthey were changing MCAS that nonth. It was
21 | still going to be in both computers. They didn't tell
22 | M. Forkner.
23 M. Forkner said to the engineers, what's the
24 | speed that this MCAS is at? And they said, high speed, in
25 | March of 2016. They didn't tell himthey were changi ng MCAS
NorthernUDr;Est'ﬁi(::tS CIJ?EF::X[;LSt::i?.t\(/:VgL;tﬁ Division 03-28-2022 10:18PM
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in March of 2016.

And finally, eventually M. Forkner said to the
engineers, I'mgoing to ask Ms. Klein to take it out. And
they never told himthen that they were changi ng MCAS.

And Ms. Klein agreed to take MCAS out of the pilot
training manual. And naybe she believes M. Forkner
wi t hhel d something fromher that he didn't even know.

That's why you have to have the rest of the story,
the other side of the phone call, instead of just the one
si de.

And that's how it went until M. Forkner decided
in 2018 that he woul d | eave Sout hwest. MCAS was over for
hi mwhen Ms. Klein renoved it. He had to remnd her a
couple of tines. Renmenber, we agreed this is outside the
normal operating envel ope, which is what the engineer told
hi m

W will take it out. But he went on to a hundred
different tasks that was on his plate. And in 2018, he
moved to Sout hwest Airlines because he wanted to fly this
pl ane.

And he knew by then that the MAX was al ready
flying, and Southwest and United and American had the MAX
and they had flown hundreds of pilots for tens of thousands
of flights, for mllions of mles. And you know what the

reviews cane in? The pilots said, this MAX feels just like
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1 | the NG Pilots' views were, we can fly this with no

2 | problens.

3 And Joanna got a transfer down to DFW and they

4 | moved here with their young son in July of 2018 to be at

5 | Southwest. R ght before the unimagi nabl e happened.

6 And for causes that have nothing to do with

7 | M. Forkner, the plane went down in |Indonesia and anot her

8 | one in Ethiopia.

9 And how Ms. Klein reacted to those events is very,
10 | very inportant. You will see that next week when we have
11 | the evidence.

12 But | mention it this afternoon for one reason. A
13 | crimnal investigation then began after those planes went
14 | down. I'mgoing to nention a nane that the prosecutor did
15 | not nention in their opening statenent. A man naned David
16 | Loffing. Because the crimnal investigation, the FBI

17 | Departnent of Transportation, Departnent of Justice starts
18 | I ooking at Boeing, but Boeing is so big, it's the biggest
19 | enpl oyer, biggest enployer, too big, right? Too big to

20 | fail.

21 So the investigation | ooks at a man named David
22 | Loffing, a very inportant engineer at Boeing. One of his
23 | jobs was for engineering called integration, making sure
24 | that the engineers talk to each other and get the

25 | information out to the right people it has to go to. Well,
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1 | that didn't happen. Ckay.
2 And | nention David Loffing because he's going to
3 | come as a witness next week at this trial. You are going to
4 | hear that he became a subject of this investigation.
5 The Departnment of Justice and the FBI and the
6 | Departnment of Transportation, crimnal investigators told
7 | him your conduct is within our review. You better get a
8 | lawyer. He had a young famly and a great job, status and a
9 | reputation.
10 You're going to hear next week that a crimna
11 | investigation is heavy, really heavy on sonebody. And he
12 | was called to the federal grand jury and he was read his
13 | rights and he was told he was the subject.
14 And what that will do to sonebody with such a
15 | bright career? Even being criticized about this would be
16 | terrifying.
17 And you're going to hear that M. Loffing went
18 | into that grand jury as the subject and he came out with a
19 | pronotion at Boeing. Because, out of the blue, he
20 | renenbers, he says, a phone call with M. Forkner
21 You're going to hear about that phone call next
22 | week when the government puts M. Loffing on. There's no
23 | record of that phone call. [It's sonething that cannot be
24 | proven and cannot be disproven. Al right?
25 A conversation, and we're going to try to question
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1 | M. Loffing about that conversation. And sonme of the things
2 | you will hear are, there's no record of it. There's no
3 | emmnil about it. There's no text. H's assistant doesn't
4 | know about it. Nobody else knows about it. He didn't tel
5 | anybody about it. He didn't do anything.
6 Judge O Connor wll tell you that a crimnal case
7 | requires proof. It will be for you to deci de whether that
8 | is proof.
9 So et nme end where | began. You were asked by
10 | the government in voir dire, is it okay to lie or mslead?
11 | O course, not.
12 And they m ght ask witnesses that question next
13 | week. Would you expect M. Forkner to tell the truth?
14 | Wul d you expect himto |ie?
15 Let me just save you sonme tinme. Nobody is saying
16 | it's okay to lie.
17 So every tine you hear that topic come up next
18 | week, renenmber two things, nobody here is saying it's okay
19 |to lie.
20 And al so, every tine you hear that, think of these
21 | three questions, as you | ook at the evidence next week, did
22 | Boeing update the official engineers' docunent that was sent
23 | to M. Forkner?
24 Di d Boeing send the COORD sheet that was updated,
25 | the official engineering docunent, that was updated, did
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1 | they ever send that to M. Forkner?
2 And did Boeing give conplete infornmation about
3 | MCAS to M. Forkner?
4 | f any of these questions are no, let's not go
5 | there.
6 If they continue to send himan officia
7 | engineering document with the wong, old MCAS, it's a not
8 | guilty.
9 If they never sent himthe correct engineering
10 | docunents, that's not guilty.
11 And if they never gave himthe conplete
12 | information, that's not guilty. But the answer to all of
13 | three of those is no.
14 And you know who knew that M. Forkner was out of
15 | the loop? Stacey Klein. Just |ike Boeing talks about the
16 | FAA people, you know, in these little chats, sonetines very
17 | rude, the FAA gets together and they chat about Boeing too.
18 And Ms. Klein knew how i nmportant conmunication
19 | was. And what you're going to see is that she built a
20 | fantastic comunication systemat the FAA in her office and
21 | she bragged about it.
22 Because she knew at other FAA offices around the
23 | country, they didn't talk to each other. But she got in the
24 | seat of the table with the FAA flight test pilots and the
25 | other people working on the Boeing account, and they
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1 | communicated to each other.
2 And that's why | say it's so inportant for you to
3 | see who was invited to the neetings where Mark Forkner is
4 | not invited, but the FAA was invited to |earn about MCAS
5 | expansi on.
6 | want you to pay particular attention whether
7 | Stacey Klein was invited to those nmeetings that M. Forkner
8 | was never invited to where the Boeing engineers told the FAA
9 | about the MCAS expansion. Was Ms. Klein invited?
10 THE COURT: Need you to wap up.
11 MR GERGER: Al right.
12 Here's what she said to her colleagues about
13 | M. Forkner. W communicate in our agency, but over at
14 | Boeing, they don't.
15 She said, | wll tell M. Forkner about changes to
16 | the MAX that he has no idea about. And she said, we can't
17 | rely on those test pilots and engineers to talk to
18 | M. Forkner, because they're not telling himwhat's going
19 | on.
20 Ladi es and gentlenen, on behalf of Mark Forkner,
21 | thank you for your attention. And next week, we wll put
22 | our future in your hands.
23 THE COURT: Ckay. Ladies and gentlenen, that's
24 | all we'll do today. We'Ill start up again on Mnday.
25 Now, we cannot get started unless all of you are
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1 | here and all of you are prepared to go in the jury box.

2 W will start at 9 a.m Monday norning. So please
3 | get here before 9 a.m

4 If all of you are here well before 9 a.m, we wll
5 | get you in the box and we wll start the evidence.

6 Remenber what | said a nonent ago, unless -- the

7 | nmore tine you are in the box listening to testinmony and

8 | hearing the evidence, the fewer days you're going to have to
9 | be driving back and forth into downtown and back. So

10 | renmenber that.

11 You will get hone at the end of today and your

12 | friends, famlies, |loved ones will be asking you, where have
13 | you been? It's sort of out of the ordinary. You weren't at
14 | work today. |It's after 6:00. You will be honme later. You
15 | will tell themthat you're on this jury. You may already

16 | have because you've conme in to fill out the questionnaire.
17 | So they may al ready be braced for this.

18 As soon as you tell themthat you' ve nade the jury
19 | and that you' ve had opening statenents and you're com ng
20 | back on Monday for wtness testinony, they will want to
21 | pepper you with questions. Wat do you think? Wo's the
22 | judge? What are the |lawers? Are they guilty? Are they
23 | not guilty? They will start asking you all these questions.
24 | It's just natural.
25 M/ wife served on a jury, she got hone, | did the
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1 | same thing, and | know better. So that's going to happen to
2 | you. So you have to tell them please tell themthat you

3 | cannot tal k about the case. That, as soon as the case is

4 | over, you can tell themall about the case. They're nore

5 | than happy -- welconme to cone down and watch the case

6 | thenselves, if they want to, but we need you to act

7 | differently now that you are jurors.

8 So please follow these instructions. Please abide
9 | by these restraints. They are critically, critically

10 | inportant. So with that said, thank you all very nuch for
11 | your hard work.

12 You won't be coming in this door anymore for this
13 | trial, I don't think. W wll double-check that.

14 Your jury roomis actually on the third floor, out
15 | this door. Some of you may need elevators. |f you can't

16 | take steps, we will accommodate you. So maybe you will.

17 | But if you don't, you will come in and out here. But at a
18 | mininumevery day, you will show up in this roomthat our

19 | court security officer is about to take you to.
20 So be careful going home. Have a nice weekend.
21 | Don't catch COVID. Be here early Mnday morning. W wll
22 | get started as soon as you all are here.
23 (The follow ng proceedings were had outside the
24 presence of the jury and the alternates.)
25 THE COURT: (kay. Please be seated.
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1 Ckay. Wiy don't we get here then at 8:30 on
2 | Monday, and we will take up -- we will take up these issues
3 | Monday nmorning. You can think about it in the context of
4 | your opening statenment now that | have a fuller picture.
5 So we wll start at 8:30. You were at the bench?
6 | So we will discuss those three issues on Minday norning at
7 | 8:30.
8 I's there anything el se we should take up tonight?
9 MR JACOBS: No, your Honor. Thank you very nuch.
10 MR GERGER: No, your Honor. Thank you.
11 THE COURT: Ckay. Then thank you all. Have a
12 | good weekend.
13 (The proceedi ngs concluded at 6:12 p.m)
14
15
16
17
18
19
20
21
22
23
24
25

United States District Court
Northern District of Texas Ft. Worth Division 03-28-2022 10:18PM



Case 4:21-cr-00268-O Document 197 Filed 03/28/22 Page 33 of 33 PagelD 6231
UNITED STATES vs MARK A. FORKNER
4:21-cr-00268-0O-1 Vol 1-A March 18, 2022 Page 33

=

REPORTER S CERTI FI CATE

I, ZOE WLLIAMS, RMR, RDR, FCRR, certify that
the foregoing is a true and correct transcript from
the record of proceedings in the foregoing entitled
matter to the best of ny ability to hear.

Further, due to the COVI D-19 pandem c, some

© 00 N o o A~ w DN

partici pants are wearing nasks, and/or appeared via

=
o

vi deoconf erenci ng, so proceedi ngs were transcribed to the
11 best of nmy ability.

12 | further certify that the transcript fees format

13 conply with those prescribed by the Court and the Judici al

14 Conference of the United States.

15 Signed this 19th day of March, 2022.
16
17 __Isl Zoie WIIlians
Zoie WIllianms, RVR, RDR, FCRR
18 O ficial Court Reporter
Nort hern District of Texas
19 Fort Worth Di vi si on
20 Busi ness Addr ess: 501 W 10th Street, Room 532
Fort Worth, Texas 76102
21 zw | i anms. rnt @nai | . com
817. 850. 6630
22
23
24
25

United States District Court
Northern District of Texas Ft. Worth Division 03-28-2022 10:18PM



	Volume 1-A - 3/18/2022
	Transcript
	Caption
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8
	Page 9
	Page 10
	Page 11
	Page 12
	Page 13
	Page 14
	Page 15
	Page 16
	Page 17
	Page 18
	Page 19
	Page 20
	Page 21
	Page 22
	Page 23
	Page 24
	Page 25
	Page 26
	Page 27
	Page 28
	Page 29
	Page 30
	Page 31
	Page 32
	Page 33


