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Introduction

Defendants hereby move to limit the evidence of Plaintiff to the facts and arguments 

expressed in Plaintiff’s interrogatory responses, infringement contentions, and expert reports 

regarding allegations of induced or contributory infringement.  Specifically, defendants request 

that the Court preclude Plaintiff from offering any evidence on the issue of the defendants’ 

alleged induced or contributory infringement of the ‘067 patent. 

Background

Since filing the Second Amended Complaint, Plaintiff has not made any allegations of 

induced or contributory infringement.  Specifically, Plaintiff has not provided the defendants 

with any basis for an allegation of induced and contributory infringement in its Preliminary 

Infringement Contentions, Amended Infringement Contentions, or reports from its technical

expert, Dr. V. Thomas Rhyne.  Defendants will be materially prejudiced if Plaintiff is permitted 

to offer evidence or testimony that was not disclosed to defendants on the issue of induced or 

contributory infringement.  Accordingly, Plaintiff should be precluded from offering any 

evidence or testimony on these issues at trial.  

Argument

Under Rule 26 of the Federal Rules of Civil Procedure, a party must supplement or 

correct an interrogatory response. FED. R. CIV. P. 26(e); see, e.g., Colon-Millin v. Sears Roebuck 

De Puerto Rico, Inc., 455 F.3d 30, 37 (1st Cir. 2006) (cited by Wright & Miller).  Specifically, 

Rule 26(e) states, in part: 

A party who has . . . responded to an interrogatory . . . must supplement or correct 
its disclosure or response:  (A) in a timely manner if the party learns that in some 
material respect the disclosure or response is incomplete or incorrect, and if the 
additional or corrective information has not otherwise been made known to the 
other parties during the discovery process or in writing.  
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FED. R. CIV. P. 26(e).  This requirement to supplement an interrogatory is automatic; the serving 

party does not need to ask the responding party for any supplementation.  Johnson v. United 

Parcel Service, Inc., 236 F.R.D. 376 (E.D. Tenn. 2006).  

Rule 37(c) is the enforcement mechanism for Rule 26(e): 

If a party fails to provide information or identify a witness as required by Rule 
26(a) or 26(e), the party is not allowed to use that information or witness to 
supply evidence . . . at a trial, unless the failure was substantially justified or is 
harmless.  

FED. R. CIV. P. 37(c).  Further, the exclusion of this evidence at trial is also automatic; no prior 

motion to compel is necessary.  See 1993 ADVISORY COMM. NOTES TO FED. R. CIV. P. 37(c).  A 

party may only avoid exclusion of this evidence if its failure was harmless.  McGuire v. Cirrus 

Design, No. 07-CV-683, 2009 WL 383541, at *2 (E.D. Tex. Feb. 13, 2009).  However, that party 

bears the burden of proving that its failure was harmless.  See, e.g., Tobias v. Davidson Plywood, 

241 F.R.D. 590 (E.D. Tex. 2007).1  

In this case, the defendants propounded interrogatories to discover the evidentiary bases 

underlying Plaintiff’s allegations of induced and contributory infringement.  In response, 

Plaintiff has not provided any basis to support these contentions.  Moreover, Plaintiff has not 

updated or supplemented its interrogatory responses, or otherwise informed defendants of the 

evidence the Plaintiff intends to present at trial to support its allegation of induced or 

contributory infringement.  

Conclusion

Plaintiff’s failure to inform the defendants of its bases for its allegations of induced and 

contributory infringement is not substantially justified or harmless. Thus, the defendants will 
                                                
1  In evaluating whether a violation of Rule 26 is harmless, the Fifth Circuit has instructed the trial court to consider: 
(1) the importance of the evidence; (2) the prejudice to the opposing party of allowing the witness to testify; (3) the 
possibility for curing such prejudice by granting a continuance; and (4) the explanation, if any, for the party's failure 
to comply with the disclosure requirements. See Texas A & M Research Found. v. Magna Transp., Inc., 338 F.3d 
394, 402 (5th Cir. 2003); see also Heidtman v. County of El Paso, 171 F.3d 1038, 1040 (5th Cir. 1999).  
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suffer material prejudice if Plaintiff is allowed to surprise defendants at trial with evidence not 

presented in Plaintiff’s responses to Defendants’ interrogatories.  Accordingly, Plaintiff should 

be barred from introducing any evidence at trial to support its allegations that defendants 

engaged in induced or contributory infringement.  
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