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INTRODUCTION

The Court applied the zone-of-interests test in its February 21, 2025, Opinion and Order
(ECF No. 76) (“Opinion” or “Op.”). In so doing, the Court compared the States’ interests in
protecting their financial information—the basis for the States’ Article III standing—with the
interests Congress intended to protect under the Privacy Act of 1974 and E-Government Act of
2002, which the Court narrowly construed as protecting only personal identifying information
(“PII”) of individuals. Based on that reading, the Court held the States’ interests do not fall within
the zone of interests protected by the statutes. However, statutory language and legislative history
demonstrate that Congress intended in both statutes to promote not only individuals’ interests in
protecting their PII, but also the interests of States in protecting the security and integrity of records
containing PII (“Federal Records”)—including those that they collect and share with the U.S.
government in order to administer cooperative federalism programs such as Medicaid and the
Treasury Offset Program. Plaintiffs move for reconsideration to bring this relevant statutory
language and legislative history to the Court’s attention.

On reconsideration, the Court should (i) accord appropriate weight to the statutory
language and legislative history because they demonstrate that Congress intended to promote the
States’ interests in Federal Records protecting their residents’ PII, and (ii) accordingly, compare
under the zone-of-interests test the States’ interests in protecting its own financial information with
the States’ interest in protecting Federal Records containing the PII of their residents collected
under cooperative federalism programs. Based on this comparison, the Court should hold that the
States have prudential standing to challenge the Engagement Plan as violating the Privacy Act and
E-Government Act under the “generous review provisions” of the APA. Clarke v. Securities

Industry Assn., 479 U.S. 388, 400, n. 16, (1987) (citation omitted).
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ARGUMENT

I. THE ZONE-OF-INTERESTS TEST PROVIDES A LENIENT APPROACH TO
PRESERVE THE FLEXIBILITY OF THE APA’S JUDICIAL REVIEW PROVISION

The zone-of-interests test in the context of an APA challenge “‘is not meant to be especially
demanding.’” Match-E-Be-Nash-She-Wish Bank of Pottawatomi Indians v. Patchak, 567 U.S. 209,
225 (2012) (quoting Clarke v. Securities Industry Assn., 479 U.S. 388, 399 (1987)). “The interest
[the plaintiff] asserts must be ‘arguably within the zone of interests to be protected or regulated by
the statute’ that [the plaintiff] says was violated.” Patchak, 567 U.S. at 224 (citation omitted).
Courts should “apply the test in keeping with Congress’s ‘evident intent’ when enacting the APA
‘to make agency action presumptively reviewable.”” Id. at 225 (quoting Clarke, 479 U.S. at
399). The test does not require showing any “indication of congressional purpose to benefit the
would-be plaintiff.” Clarke, 479 U.S. at 399-400. Moreover, the Supreme Court has “always
conspicuously included the word ‘arguably’ in the test to indicate that the benefit of any doubt
goes to the plaintiff. The test forecloses suit only when a plaintift’s ‘interests are so marginally
related to or inconsistent with the purposes implicit in the statute that it cannot reasonably be
assumed that Congress intended to permit the suit.”” Patchak, 567 U.S. at 225 (quoting Clarke,
479 U.S. at 399). This “lenient approach is an appropriate means of preserving the flexibility of
the APA’s omnibus judicial-review provision, which permits suit for violations of numerous
statutes of varying character that do not themselves include causes of action for judicial review.”
Lexmark Int’l, Inc. v. Static Control Components, Inc., 572 U.S. 118, 130 (2014).

II. THE COURT OVERLOOKED RELEVANT STATUTORY LANGUAGE AND
LEGISLATIVE HISTORY WHEN CONSTRUING CONGRESS’ INTENT

The zone-of-interests test requires comparing the interests Congress intended to protect
when enacting the Privacy Act and the E-Government Act with the interests the States seek to

protect in this litigation—preventing the unauthorized disclosure of financial information that they

2
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provide to Treasury. Op. at 34-35. In considering Congress’s intent under the Privacy Act, the
Court focused solely on § 3 of the statute, codified at 5 U.S.C. § 552a, and held that Congress
intended to protect only an individual’s PII. Op. at 36. In construing Congress’s intent under the
E-Government Act, the Court focused solely on § 208 of the statute in similarly concluding that
Congress intended to protect only an individual’s PII. Op. at 41.

By focusing on just these two statutory provisions to discern congressional intent, without
considering other statutory language and legislative history, the Court did “not adequately place”
these provisions “in the overall context of the” statutes.” Clarke, 479 U.S. at 400-01. But Courts
are to “consider any provision that helps [the Court] to understand Congress’ overall purposes” in
enacting the Privacy Act and E-Government Act, because “all indicators helpful in discerning
[congressional] intent must be weighed.” 1d.; see also Bennett v. Spear, 520 U.S. 154, 173 (1997)
(noting the cardinal principle of statutory construction is to give effect, if possible, to every clause
and word of a statute).

The statutory language and legislative history manifests Congress’ intent in the Privacy Act
and E-Government Act to promote the interests of the States in the integrity of Federal Records,
as states rely on these federal privacy protections to participate in federal funding programs such

as Medicaid or the Treasury Offset Program.!

"' The Treasury Offset Program’s Child-Support Service program, in which all Plaintiff States are
participants, allows States to recover money on behalf of parents owed child support. Bureau of
the Fiscal Service, How the Treasury Offset Program (TOP) Collects Money for State Agencies
(last accessed March 7, 2025), https://www.fiscal.treasury.gov/top/state-programs.html. States
recover money when the custodial parents participate in TANF in exchange for assigning their
child support funds to the State. See 42 U.S.C. § 608(a)(3); also, e.g., Ariz. Rev. Stat. § 46-
407(A). To participate in this program, States must provide PII of the parent who owes funds to
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A. The Privacy Act of 1974

The Court may have overlooked the legislative history, including §§ 5 and 7 of the Privacy
Act, Pub. L. 93-579, 88 Stat. 1896 (Dec. 31, 1974), perhaps owing to “the unusual way in which
the Privacy Act is codified in the U.S. Code.” Gonzalez v. Village of West Milwaukee, 671 F.3d
649, 660 (7th Cir. 2012). As explained by the Seventh Circuit in Gonzalez:

When Congress passed the Privacy Act ... only §3 was codified in the main text of

the Code, at 5 U.S.C. §552a, pursuant to the directives of §4. ... [S]o the revisor of

the Code placed [the remaining sections] in the “Historical and Statutory Notes”
accompanying 5 U.S.C. §552a, instead of as a separate section in the main text.

671 F.3d at 661 (emphasis added); see also Schwier v. Cox, 340 F.3d 1284, 1288 (11th Cir. 2003)
(noting all sections of the Privacy Act except for §3 were placed in an “Historical and Statutory”
note following the main text).?

The legislative history of the Privacy Act, including discussion about the purposes of the
Commission it creates (see infra), manifest Congress’ intent to promote the interests of state
governments in safeguarding Federal Records. In the Senate Report on the bill that became the
Privacy Act (S. 3418), the Senate Committee on Government Operations observed:

S. 3418 is further needed to complement State and municipal laws and regulations

which have been adopted to protect individual privacy and confidentiality of

records.... Governors and others have expressed concern that despite all the States

may do to provide guarantees, they are not effective once the data are integrated in

a Federal information system or transferred to a Federal data bank. S. 3418 will
safeguard and supplement the efforts of State legislatures.

the Department of Health and Human Services, Office of Child Support Enforcement, which then
sends that information to the Bureau of Fiscal Services. See 45 C.F.R. § 303.72(b)(2). That
information is protected by federal regulations. 45 C.F.R. § 303.21. Thus, any threat to the integrity
of the associated Federal Records, in either department, may threaten States’ ability to participate
in this program, on which they rely.

2 The omission of sections from the main text of the Code has no bearing on their binding legal
effect. See United States v. Welden, 377 U.S. 95, 98 n.4 (1964).
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S. Rep. No. 93-1183, at *6932 (1974) (emphasis added); see also id. at ¥*6956 (noting the
Commission’s studies “will assist the States in their own efforts to protect personal privacy™); id.
at *6958 (recognizing that “a Federal program may, because of its unforeseen results, be effectively
prohibiting the State from adequately promoting the privacy of its citizens, the confidentiality of
data about them, or the security of its automated data systems”) (emphasis added). Indeed, the
legislative history, coupled with §§ 5 and 7, infra, make clear the Congressional intent to promote
a federal-state partnership to guarantee the protections of sensitive information.

In § 5, Congress manifested its intent to address how state governments protect all the
sensitive information they possess. That section establishes a seven-member “Privacy Protection
Study Commission” (“Commission”) tasked with undertaking “a study of the data banks,
automated data processing programs, and information systems of governmental, regional, and
private organizations in order to determine the standards and procedures in force for the protection
of personal information.” Id. § 5(b)(1).

Congress also mandated that the Commission shall “determine to what extent
governmental and private information systems affect federal-state relations or the principle of
separation of powers,” § 5(C)(3)((B) (emphasis added). Finally, Congress evinced its intent to
bolster the state-federal partnerships to protect data by providing that, in conducting its study, the
Commission may “request assistance of the heads of appropriate departments, agencies, and
instrumentalities...of state and local governments,” § 5(D)(1) (emphasis added), and “upon
request, prepare model legislation for use by state and local governments in establishing
procedures for handling, maintaining, and disseminating personal information at the state and
local level and provide such technical assistance to state and local governments as they may

require in the preparation and implementation of such legislation,” § 5(D)(4) (emphasis added).
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The Commission’s Final Report, delivered to the President and Congress on July 12, 1977,
provides further evidence of Congress’s intent to promote the ability of state governments to
protect their records. The Report included an entire chapter on “The State Role in Privacy
Protection,” in which it noted:

The role of state governments in protecting personal privacy is...enormously

important. The records a State government keeps about the individuals under its

jurisdiction are often as extensive as those kept on the same individuals by the

Federal government.... [T]his chapter briefly summarizes how the Federal-State

relationship enters into the Commission’s recommended program for protecting

personal privacy.
Report at 487-88.

The Commission’s Report discussed at length the interests of state governments in
protecting their records, including in the specific context of cooperative federalism programs such
as Medicaid. See, e.g., Report at 387 (“Through a variety of programs, particularly those involving
medical services and public assistance, the Federal government makes the States its collectors and
record keepers by predicating Federal funding for State programs on fulfillment of such duties.”).
Section 7 of the Privacy Act further evidences the shared federal-state partnership to protect
sensitive data because Congress expressly addressed collection by states of their residents’ PII,
providing requirements concerning the collection and disclosure of social security account
numbers. See § 7(A)(1), (B).

B. E-Government Act of 2002
The E-Government Act was intended to modernize the Privacy Act, make the Federal

99 ¢

Government more “transparent” and “accountable,” “enhance the management and promotion of

electronic government services and processes,” and “improve coordination” between federal and

3 The Report of the Privacy Protection Study Commission (July 12, 1977) (the “Report™),
available at https://www.ojp.gov/pdffiles1/Digitization/49602NCJRS.pdf.

6
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state governments. S. Rep. No. 107-174, at *1, 4, 14, 23 (2002). But in discerning congressional
intent, the Court considered only § 208 of Title II of the statute, overlooking Title I, codified at 44
U.S.C. §3601 et seq., which evidences Congress’ intent that federal and state governments
cooperate to further their shared responsibility to protect PII.*

Title T provides numerous components evidencing state and federal collaboration on
ensuring the protection of sensitive data. For example, it establishes an Administrator in OMB
tasked with encouraging ongoing collaboration and dialogue between state and federal
governments on the maintenance and acquisition of sensitive data, 44 U.S.C. § 3602(f); and creates
a “Chief Information Officers Council” tasked with “consult[ing] regularly with representatives of
State, local, and tribal governments,” id. §3603(e), to perform a variety of functions, including
“[s]har[ing] experiences, ideas, best practices, and innovative approaches related to information
resources management,” id. §3603(f)(2). Title I also provides for the creation of an “E-Government
Fund” designed to facilitate information sharing and transactions between the state and federal
governments. /d. § 3604(a)(3)(C). Inherent in these provisions is Congress’s intent that state and
federal partnerships have a shared interest in protecting sensitive data systems.

skeskok

“In considering whether a plaintift’s interests are related to or consistent with the purposes
of the relevant statute, the Court is ‘not limited to considering the statute under which [plaintiffs]
sued, but may consider any provision that helps [it] to understand Congress’ overall purposes’ in

the act at issue.” Doe v. United States Immigration and Customs Enforcement, 490 F. Supp. 3d

*Like the Privacy Act, the E-Government Act was published in an unusual way, with some
sections codified in the main text of the U.S. Code and other sections placed in the notes section.
Compare E-Government Act of 2002, Pub. L. 101-347, 116 Stat. 2899 (Dec. 17, 2002) with 44
U.S.C. §3501 (notes).
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672, 685 (S.D.N.Y. 2020) (quoting Clarke, 479 U.S. at 401). When “all indicators helpful in
discerning [congressional] intent [are] weighed,” Clarke, 479 U.S. at 400-01, it is clear Congress
intended the Privacy Act and E-Government Act to promote not only the interests of individuals
in protecting their PII, but also the shared interests of state governments in protecting records that
they collect to administer cooperative federalism programs.

III. BASED ON CONGRESS’ BROAD INTENT TO PROMOTE THE STATES’

INTERESTS UNDER THE PRIVACY ACT AND E-GOVERNMENT ACT, THE
STATES SATISFY THE ZONE-OF-INTERESTS TEST

Considering the statutory language and legislative history discussed in Point II, the Court
should compare under the zone-of-interests test the States’ interests in protecting its information
with Congress’ broad intent to promote the States’ interests in the integrity of Federal Records held
by Treasury, including the broader interest in ensuring the federal-state partnership committed to
the shared protections of sensitive data. This case fits comfortably within those where the Supreme
Court has found prudential standing exists under the zone-of-interests test in the context of an APA
challenge.

For example, in Patchak, a landowner challenged the decision of the Secretary of the
Interior to acquire a neighboring plot of land for an Indian tribe seeking to open a casino—agency
action taken under a provision of the Indian Reorganization Act (“IRA”) authorizing the Secretary
to acquire property “for the purpose of providing land for Indians.” 567 U.S. at 211-12 (quoting
25 U.S.C. §465). The landowner alleged he would suffer economic, environmental, and aesthetic
harm from the land’s “use” as a casino. Id. at 224-25. The government contended the landowner
lacked prudential standing because the IRA “focuses on land acquisition.” Id. at 225 (emphasis in
original). The Court rejected that argument, construing the congressional intent from the statute’s
“context and purpose” to have “far more to do with land use than the” government contends. /d.

at 225-26. Finding the IRA “functions as a primary mechanism to foster Indian tribes’ economic

8
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development,” the Court held “when the Secretary obtains land for Indians under [the IRA], she
does not do so in a vacuum,” but rather “takes title to properties with at least one eye directed
toward how tribes will use those lands to support economic development.” /d. at 226. The Court
concluded that because the statute’s “implementation encompasses” issues relating to economic
development of acquired land, the interests the landowner raises “at least arguably” fall within the
zone of interests protected by the statute. /d. at 227. Just as a neighbor’s challenge to the use of
land following its acquisition is within the IRA’s zone of interests, the States’ challenge to the
unauthorized disclosure of their information to Treasury is within the zone-of-interests of the
Privacy Act and E-Government Act. Indeed, the interests here are even more solidly within the
statutes’ zone of interests than Patchak, as the States rely on the integrity of the federal payment
systems to participate in and administer federally-funded programs.

Indeed the States’ interests in protecting this information “are closely enough and often
enough entwined with considerations” of protecting the Federal Records containing PII of their
residents under the statutes “to make [any] difference immaterial.” /d. The States ““are reasonable—
indeed, predictable—challengers” of Treasury actions that risk unauthorized disclosure of Federal
Records containing their residents’ PII. /d. And when federal agencies seek to conform their
practices of handling PII to the Privacy Act and E-Government Act, they do so “with at least one
eye directed toward” protecting PII collected and submitted by state governments to create Federal
Records. 1d. at 226; see also Nat’l Credit Union Admin. v. First Nat. Bank & Tr. Co., 522 U.S. 479,
485, 488 (1998).

This is not a case where the plaintiffs’ interests are merely “an altruistic concern for

somebody’s else’s rights,” Moya v. United States Dep't of Homeland Sec., 975 F.3d 120, 132 (2d

Cir. 2020), “a crucial step removed from the challenged statute,” id. at 133, or “so marginally
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related to or inconsistent with the purposes implicit in the statute that it cannot reasonably be
assumed that Congress intended to permit the suit,” Clarke, 479 U.S. at 399. To the contrary, the
States’ interests are closely intertwined with the interests that Congress sought to protect in the
Privacy Act and E-Government Act, as explained above. See, e.g., Federal Defenders of New Yew,
Inc. v. Federal Bureau of Prisons, 954 F.3d 118, 131-32 (2d Cir. 2020).

On reconsideration, the Court should find, based on Congress’ broad intent in the Privacy
Act and E-Government Act to promote the interests of state governments in protecting all private
information they maintain (including specifically the PII of their residents), that the States are

(153

entitled to obtain judicial review of the Engagement Plan under the “‘generous review provisions’”
of the APA. Clarke, 479 U.S. at 400, n. 16 (internal citation omitted).
CONCLUSION
For the foregoing reasons, the States respectfully request that the Court grant their motion
for reconsideration and: (i) hold that the States satisfy the zone-of-interests test with respect to the
Privacy Act and the E-Government Act; (ii) hold that the States are likely to succeed on the merits

of their APA claims that Defendants’ Engagement Plan is contrary to these statutes; and (ii1) amend

the February 21 Opinion accordingly.

Dated: March 7, 2025
New York, New York
Respectfully submitted,

10
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