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fuifunctions—antt-suil  infinctions—infunction  against  foredgr  proceedings—on
application fo enjoin foreign procesdings, to show compeliing reason to prevent
ather partv from invaking legitimeare vight wnder foreign low fe.g. “unconscionable”
to allow it to proceedl—not “wnconscionable” to seck Title 28 depositions wnder TS
lew if substamtial and late amendment to defence and since US courts aware aof
denzery of appresston—safeciard may alro be provided so that transeripis not tsed
ar triad without conurt order

The respondent company bronght proceedings in the Grand Court to recover the
full value of its investment m a group of funds adnunistered by the appellant.

The respondent. an mvestor m fwo Cayman funds wioch were managed by the
appellant company. a whollyv-owned subsidiary of a French bank. had redeemed the
mnits it held i hoth fimds before their matunty date and challenged the appellant’s
valation of its mmvestment, The appellant had only recently amended its defence,
having first clauned the redemption price had to be reduced to take mto account the
right of its principal to be compensated for early redemption of its right to borrow
mnits of the funds, and now clanfymg 1t as a charge for the principal’s role as
leverage fnancier. As part of the respondent’s ftrial preparations, it sought
depositions from the appellant’s key witnesses—both officers of a company in the
gronp of its prmcipal resident m the Umted States—under §1782 of Title 28 of the
US Cival Procedure Code. The appellant applied for an injunction restraining the
respondent  frem  contuning proceedings m the United States to compel the
witnesses to give depositions

The Grand Court (Smellie, C 1) held (in proceedings reported at 2009 CILR 342)
that the appellant’s application seeking an mjunetion would be refused smee it had
not met the threshold test that it would be “unconscionable™ to allow the respondesnt
to proceed and if had therefore not overridden its legitunate right to wvoke the
procedure. Further, the US conrts were well aware of the dangers of vexation and
oppression under the procedurs and there was no suggeston that Cavinan law
regarded double cross-examination as an abuse of process (sice 0.24, 1.16 of the
Grand Court Rules provided for pre-trial discovery by way of depositions).
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On appeal agamst refusal to enjoin the Title 28 proceedings. the appellant submuitted
that the Grand Court. m considering whether the proceedings were unconscionable,
had erred becanse (a) it relied on the 1S courts to protect witneszes from oppression;
{b) 1t determuned that Cayman law was not hostile to pre-tnal cross-examination; (c)
the respondent should have been restricted to the Cayvman discovery process, and {d)
it treated the principal as if it were the real party to the proceedings rather than the
appellant but did not give it the status of being a participant in the action.

Held, dismissing the appeal and giving directions on the use of the depositions at
trial:

(1} The decision of the Grand Court to refise the mjunetion wonld be upheld
sinece thers was no basis to mdicate that the lower court had erred m principle. The
Grand Cowrt had beea comrect to proceed on the basis that the US courts would
provide adequate protection against potential abuse of the depositions or oppression
of the witnesses, Protection was provided by the Federal Rules of Civil Procedure
with the deposiions taking place before a comnt reporter and the deponents would be
accompantied by counsel. who could obyect to any question on the groumnd that 1t was
embarrassing or oppressive. Moreover. there was no evidence that (a) the appellant
wonld be exposed to any potential for oppression since the deponents were not 1ts
emplovees: (b) the emplovers of the witnesses had olyected to the proceedings; nor
that (¢) it might discourage the witnesses from appeaning at the trial, Further, it
would be open to the Grand Cowit to restrict the use which could be made of the
deposition transcripts, imchiding their admissibility as evidence at trial and this
would provide turther safeguards agamst abuse of process (paras. 43—47: para. 61).

{2} It was clear that the mules i Part 11 of 0.24 of the Grand Court Rules made
provision for discovery bw oral examunation and. while not dentical to Cavinan
procedure, the proceadings under §1782 were not poing far beyvond the equivalent
Cavman discovery process and thus 1t could not be said that Cayman law was hostle
to pre-trial cross-exanunation (paras. 48-52).

(3} It was irelevant that the respondent could have been confined to the ordinary
Cavman  process—hiromgh  requesting  better  parmiculars  or  adminisréering
mterrogatoriss—simee prima facie a party who could myvoke a legitimate nght under
forergn law would be entitled to do so and thns the relevant issue was whether 1t was
acting oppressively by ttying to rely upon it. Given the circimnstances of the case—
with the late and substanhial amendment of the defence—it could not be said that the
respondent was actimg in abuse of process by seekmng the depositions of the
witnesses 1 New York mather than secking imterrogatories in the Cayman Islands
{paras. 30-58).

(4} Fually, the Grand Cowt was enfitled to recogmize the comnercial
reality of the proceedings and that the principal’s interest in the outcome
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was a factor which indicated that 1t was not oppressive to allow the §1T82
proceedings. Nor did it matter to the exercise of the respondent’s legitimate riakt
nnder US law whether the principal was treated as a participant in these proceedings.
There was therefore no evidence that the Grand Cowrt had emred mn making its
decision and smce it was not for an appellate cowt to substitute its own view, the
appeal would be dismissed. Funther divections would be added that the ranscripis of
the depositions were not to be used at trial without an order of the Grand Court and
that the appellant would be able to apply to have parts of the transcript redacted if
they were to question the credit of the deponents {paras, 33-33; paras. 59-63),

Cases cited:

(1) Aranstrong v. Armstrong. [1892] P. 98; (1892), 61 LJP. 63; 66 L.T. 384; 8
T.LR. 339, referred to.

(2) Nokia Corp. v Inrerdigital Teclmeology Corp, [2004] EWHC 2920 (Pat),
referred o,

(3} Soweh Cavolina Ins. Co, v. Assurantie Maatschappii “De Zeven Provincien "
NV [1987] AC. 24;:[1986] 3 WL R. 308 [1985] 3 All ER. 487; [1986] 2
Lloyd™s Rep. 317, referved to.

(4) Srernson Led v OC Chemieals Led . [1982] 1 F.C_350; (1981 124 DLER
(3d) 76: 58 C P.R. (2d) 145; 36 N.R. 507, considered

Legislation construed:

Grand Cowt Rules 1995, 024, r.16; The relevant terms of this mile are set out at
para. 49.

Lrpited States Code, Title 28, §1782: The relevant terms of this section are set out at
para. 24,

CJLD Snvle. QC. and C. .0 MeKie for the appellant;
7. Halkerston and Ms. M Hudvon for the respondent

. CHADWICK, P., delivenng the judgment of the cowrt: This appeal 15 from an
order made on May 22nd. 2009 by the Cluef Justice in proceedings (“the Cavman
proceedings”) brought by Phoenix Mendian Equity Ltd. (“Phoemx™), a company
corporated in the Cavinan [slands, against Lvxor Asser Maopagement 5.A.
{“Lyxor™), a company incorporated under the laws of France, and Scotabank &
Trust (Cayman) Ltd, (formerly. the Bank of Nova Scotia Trust Co. (Cayman) Lid
and. hereafter. “Scotiabank™). Scotiabank has taken no part in the Caviman
procesdings.

2. The issue raised by the appeal 15 whether the Chief Justice erred in
prineiple i refusmg an application on behalf of Lvxor for an order
restramming  Phoemx from contimung proceedings in the Umted States
Distrset Cowrt for the Seuthern District of New York nnder §1782 of Title
28 of the US Civil Procedure Code (“the 51782 proceedings™) in the

=
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conrse of which it seeks to depose two individuals—DNMr. Samuel Rosenberg and Mr.
Anthony Phlipponnean—who have given witness statements m. amd are potential
witnesses at the tmal of, the Cayman procesdings,

3, The appeal was heard, with expedinion., on July 6th and 7th, 2009 at a special
session of the court, At the conclusion of the oral argument we dismissed the appeal
and gave directions as to the use that conld be made at the tnal of the action of
transcripts of oral depesitions that Phoenix proposed to take from the two witnesses
in New York. We stated our reasons for taking that course, but indicated that we
wonld put our formal judgment inte writing and hand 1t down m due course. We
now do so,

The underlving facts

4. Phoenix 15 the sole mvestor m two fimds—Patrniot [ Protected Fund (*Patriot ™)
and Patriot Focus Protected Fund (“"Patmot Focus™) (together “the fimds™)}—of which
Lwvxor 15 the manager and Scohabank 15 the tustee and registrar. Lyxor 1s a whollv-
owned subsidiary of a French bank, Société Geénédrale 5. A (“SG™). The finds are
established by supplemental deeds under the Patriot Cayman Trust, an exempted
tiust established under the Trosts Law of the Cayman Islands by deed (“the tiust
deed™) dated March 12th, 2003,

% The olect for which the funds were established was to provide leveraged
exposure to a diversified portfolio of altemative investments as well as some degree
of prneipal protection if beld to mahwity. The funds are identical m struchue but
differ in the amounts of leverage and principal protection which each respectively
provades. Each was the sulyect of a fund specific memorandum (“"FSM™). Each FSM
provides that, on launch date, the fund would mvest 100% of its assets in a
corresponding leverage fund—respectivelv, the Patriot T Leveraged Fund and the
Pairiot Focus Leveraged Fund—and would simultaneously enter into swap and
option agreements with 8G. The swap and option fransactions were desenibed in the
FSMs 1 these terms:

“The swap and option strategy will provide mwestors with partial protection of the
principal of their investment The fund will receive from SG (1) & put option on
zefo coupon axd (1) a put option on wuts of the [leveraged find], and [{111]] give SG
thee nght to borrow unats of the [leveraged fund] for hedgmg purposes.™

The swap and option transactions were inplemented for each fimd pursuant to a
confirmation of stock lending agreement executed between Lyxor, as manager on
behalf of the fimd, and SG.

A. The matwity date of the funds was December 31st, 2015 bur the
FSMs provided that, from Mareh 16th, 2007 (“the lock-up date™), unit
holders were entitled to redeemy their vwmts pror to the maturity date. Ouw
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redemipiion prior to the matunty date, unst holders are entitled to receive a price
cash calculated by reference to the net asset value (“NAV™) of the umits at the tome
of realization. The realization price 15 to be caleulated in accordance with the
vahliation miles mm Schedule | to the trust deed. Put shortly, the wvaluation rules
require the NAVY to be caleulated by valmng the assets of each find and deducting
the liabalities attributable to that fund.

7. The financial statements in respect of each fund for the vear ended Jamary 3 1st,
2007 were delivered on June 1st, 2007. The balance sheets for the year end each
mclude, nnder “Liabilities,” an item described as “Ower the counter option” (“the
OTC option”™). Nate 2(¢) 1o the fnancial statements explains that the OTC option is
“valued at its fair value based on the price provided by [SG].” As at Jamary 31st,
2007, the liabilities said to be represented by the OTC option are US$68.339 256 (in
the case of the Patriot I Fund) and US$14.648 856 (mn the caze of the Patriot Focus
Fund). The treatment of the OTC option as a liability of the fund 15 reflected n the
e for its NAV published by Lyxor weekly on its website.

8. Phoenix challenges the treatment of the OTC option as a hability of the fund. Tt is
said on behalf of Phoenix that, as at July 17th. 2007 (shortly before the 1ssue of these
proceedings), the effect was to imderstate. by some USS112.872 710, the amomnt
that would have been pawvable by Lyxor to Phoemix had Phoenix then mven (as it
was entitled to do) a redemption notice m respect of its investment in the fmds.

The Cavman proceedings

9. These proceedings were commenced by the issue of a writ of summons on July
25th, 2007, The amended statement of claim (dated September 25th, 2IM7) sefs out
the grounds on which Phoenix based its contention that the OTC options (as
described i the FSMs) could not have a negative value: that 15 to sav, could not
constitute labilities of the funds. Tt is asserted that since the lock-up date (March
L&th, 2007), Phoenix had desired to redeem the wuts which it held i both funds and
that it had been wntormed by both Lyxor and 8G that the realization price would be
based on the NAYs shown on the Lyxor website It i1s further asserted that it is
wrongfitl and impermissible for Lyvxor and SG 1o rake that position: it is said thar—

“the realizahon price pavable on the [units] should be caleulated without taking
account of any part of the allegzed ‘lLiabilities” referred to w para. 20 hereof
[atiributable to the OTC opiion] and should instead be calculated based on the
Leveraged Fumdds” NAVs™

The rehief clammed mcludes a declarshon to that effect and an order that
Lvxor and  Scohabank  forthwath  permit mumediate  redemption by Phoenix
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of the nnits which 1t holds in the funds “at a realization price. payable m cash
calculated based on the Leveraged Funds® NAVS. "

1O, On Oetober 25th, 2007, Phoenix filed an application for summary judgment on
its claim. In response to that application. Lyvxor relied on an affidavir sworn on
December 2nd, 2007 by Samuoel Rosenberg, then a manamng director of SG
Americas Securtiies LLC ("SGAS™). a member of the Société Genérale group based
in MNew York. and Head of Equity Denvatives Sales for the North Amencan region
Mr. Rosenberg stated in lus affidavit that he had been the pnincipal contact within
the Socigté Générale group for Phoenix and its advisers. He deposed to the
cucmmnstances i which Phoenix came 10 invest in the funds and 1o the negotiations
which (as he said) had taken place between those acting for 3G and those advising
Phoenix.

I 1. Lyxor served a defence on or about December 3rd, 2007, The allegations in that
defence accord closelv with those in Mr. Rosenberg's affidavin: indeed, M
Rosenbery confirms (at para. 3 of his affidavit) that the facts and matters stated in
the defence are time (in so far as they are within his own knowledge) and true to the
best of his information and belief (paras. 35 and 36 of the defence are in the same
terms so far as matenal as paras. 12 and 13 of the affidavit)

12, The thrust of the defence was that Phoenix and its advisers understood from the
omtset that (1) the assets of the funds would include a bundle of nghts and
abligations under financial nstiuments to be entered mto between Lyxor and SG
{thie mterest pate pat, the principal protection put and the final NAV averaging swagp
and the right to borrow, respectively described and defined in para. 35 of the
defence); (1) account wonld be taken of the far value of that bundle of nghts and
obligations (together “the denivative™) i calculating the WAY of units m the funds;
{iti} the value of the derivarive could be negative, and (iv) if the value of the
derrvative were negative, the NAV of units 1 the funds would be less than the NAV
of nnits i the comespondme leveraged fund.

L3, The reason why it was said that the value of the denivative could be negative
appears from M. Rosenberg s affidavir of December 2nd, 2007

“41 Az appears from [Lyxor's] defence, [Lvxor’s] case is that 2 of the
confirmation [of stock lending agreement] does not entitle [Lvxor] to
terminate a loan at any tune. The language of s.2 is clear, providing only
for a right to make a request. In anv event 1t was not the intent of the
parties that there should be a night to ferminate without a request by one
party being accepted by the otler party. I refer above [at paras. 12.4 and
16.4] to the faet that the right to borrow was essential to the economies of
the structure. partly because it enabled 8G to hedge its exposure under the
prineipal protection put. Without the right to borrow. the transaction wonld
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have been wholly imeconcmical for 5G which would never have assumed
substantial potential liabilities for no rehwn. Section 2 gave the parties the right to
make a request but they were of comrse required to act in good faith both in makang
anv such request and 1in responding to 1t. [Phoenix] had subscnbed to umts in the
protected funds on terms that SG had the nght to bormow all the wmts m the
leveraged fimds held by the protected fimds vntil the maturity date {December 31st.
2015). It was perfectly understood bebween [Lyxor] and SG that in the event of early
redemption [Lyxeor] would be asking SG to sumrender that valuable right and that it
would do so ondy of it were compensated by payment of the value of the right to
borrow. Tam advised that this is what was required by the dury under French law to
act 10 goiod faath.”

14, The nght of 5G to be compensated by a payvment in the event that the right to
bomow units held by the funds was terminated by the decision of Phoenix to redeem
its wvestment in the finds prnior to the matunty date—a nght which of 1t 1s
established, arises under the financial wstiments snterad wmto between Lyxor and
SG (o which Phoenix is not a partyy—has been referred to (wrongly as Lyxor
contends) as a clan by SG to charge a “levy” on early redemption.

|5 The application for summary jndement was dismussed by Henderson, 1. on
December 18th, 2007, He was persuaded that, in so far as the financial instniments
enterad mto between Lyxor and 5G were determunative of the redemption price
pavable to Phoenix, those wstrmments wete 1o be constrved according to the laws of
France (as to which expert evidence would be required) and, in so far as the
redemipiion price tell to be determined by reference to the documents under which
the investment was offered to Phoenix (“the offer documents™). those documents
were to be constried in the light of mdustry practice (as 1o which agamn expern
evidence wounld be required).

L&, Having failed to obtamn summary mdgment on its clann, Phoenix sought the
determmation. as a prelimmary issue. of the guestion of what were 1ts contractual
rights under the offer documents. That application. made by a summons dated May
Jh, 2008, came before the Chief Justice i July 2008 He dismissed the
apphicaton. He took the view (expressed in the mlimg wluch he delivered on July
28th. 2008) that *. . . what shwould have been a dispute amenable to resolution simply
by construction of written documents. is to become a dispute mvolving personal
recollections of a complicated factual matrix and a contest between experts.” It was
not a dispute smtable for resolution by the deternunation of a prelunmary issue of
CONSIIETION

l7. The proceedings came back before the Chief Justice at a case
management conference on September 2nd, 2008. At that hearing. the
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Cluef Justice gave directions for documentary discovery, for the exchange of
wiiness statements and expert reponts, for a pre-tnal review on March 29th. 2009
and for a three-week toal to begin on May 4th, 2000, Lists of documents were
exchanged and requests for further and better particulars of both statement of claim
and defence were served i December 2008, On Febrary 2und. 2009, the Clief
Tustice made an order for a split tnal: with the determination of the damages (if’ any)
suftered by Phoenrx to follow the determmation whether or not the derivative could
have a negative value (or. as it was put by the Chief Justice, whether SG could
charge a “levy™ on the early detenmination of its tight to borrow wmits of the funds),

18, Om February 20th, 2009, the parties exchanged wimess statements. The witness
statemnents served on behalf of Lyxor mcluded statements made on February 19th
2009 by Mr. Rosenberg and by Mr. Phlipponnean. Mr. Phlipponnean is also a
managing director of SGAS: he works 1o the Global Eqmities and Denwvatives

Solutions Division of Societe Generale Corporate & Investment Banking, which is,
itself a division withi SG.

19, On March 11th, 2000, Henderson, J. gave Lyvxor leave to amend its defence. An
amended defence was served on the followinz dav. The amendments were both
extensive and substantial. In particular. it was alleged. for the first time. that Phoenix
was aware, from earlier fransactions with 5G described i Mr. Rosenberg's witness
statement of Febmary 19th, 2000, that G would make a charge to the funds for the
liabilities wlhich it asswned wder the derivative, and thai—

“it 15 stamdard market practice in the financial services industry with respect to
principal protected products for the provider of a principal protected product to
charge for the principal protection feature, Since no explicit paviment was made for
this feature either at nception or periodically, any paticipant i the said market
wonld have understood that the derivative provided for in the offering documents
would be valued (and theretore the components of the denvative paid for) on the
basis that SG was through [Lvxor] entitled to be paid by the leveraged funds
management and other fees (previously descnbed to [Phoenix] as dividends and
agreed 1o as such)”

20, It was said (at para. 41{A)), again for the first tine, that Lyxor had at all tines
caleulated the NAV of units in the funds “in accordanece with the requirements of the
offermg documents.” The methodology is described at para. 41A(5):

", . The mading fimction of 8G in New York obtams the NAV of the Leveraged Finds
from [Lyxor] n Pas, SG then, wang s ophons pocmg model, whech amplovs a lnvtnd
euaty mterest e model commonly used i e fisocial sevics mxhsty wath
respect fo puincipal profecied  prodicts, caloulaies the wvalne of the denvative by
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calculating the value of a zero coupon bond that pavs 80 or 50 (i the case of the
Patriot 1 Protected Fund and the Patriot Focus Protected Fund respectively) at the
maturity date of the protected fimds and alzo calenlating and adding to that the value
of a call option on the final yvear average of the Leveraged Funds with a strike price
of 80 or 30 (agam w the case of the Patriot I Protected Fund and the Patiiot Focus
Protected Fund respectively). and then subtracting from that smn the WAV of the
leveraged funds (formerky the value of the interest rate put was added as well. but
that expired i March 2007). This vields the mark to market of the denvative. To
this 1s added the NAV of the leveraged finds and the unrealized margin, which
restilts in the NAV of the protected fimd This mformation is provided to [Lyxor],
which performs validanon fosctions before releasing the weekly NAVs fos
publication . . .”

21. It was said, again for the first tume (at para. 41LANG]), that that methodology

complies with Schedule | to the trust deed and the FSM for the protected funds.
Parapraph 41B 15 m these terms:

“Tn the premise, upon thetr trme construction the offering docnments provide that, m
the event that [Phoenix] chooses to redesm its umits in the protected funds before the
maturity date at a fime when the NAV of the protected funds is less than that of the
leveraged fimds. [Phoenix] 15 entitled to be paid by [Lyxor] a price caleulated by
refercnce to the NAV of units in the protected funds and [Lyxor] 15 obliged to pay
S8 the mark to market of the denvative.”

22 Further—althongh Mr Rosenberg had asserted in his affidavit of December 2n4d,
2007 . . . that 5.2 of the confirmation does not entitle [Lyxor] to tenminate a loan at
my time. The language of 5.2 15 clear, providing omlv for a nght to make a
request™—it 15 pleaded {at para. 57(1) of the amended defence) that “the
confirmations are not clear on the question whether [Lyxor] is obliged o pay 5G the
mark to market of the denvative on early redemption ., "

23, On March 27ty 2009, the matter came back before the Cluef Justice for pre-trial
review. On the application of Phoemx, the Chief Justice vacated the trial date (set
for May 4th, 200%) and directed thar the trial be relisted o commence on Seprember
28th, 2009 with a fime estunate of four weeks, It 15 common ground that he did so i
order to give Phoemx time to respond to what he saw as the substantially new case
advanced by Lyxor mn 1ts amended defence.

The §1781 proceedings
24, 51782 of Tithe 28 m the US Cral Procedhme Code 15 m these tenms (so far a5 » matenal):

561
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“$1782. Assistance to foreizn and mtemational tribunals and to litizants before such
tribunals
{a) The dismer court of the districr in which a person resides or 15 found mav order
frim 1o give his testimony of statement o fo produce a document or other thing for
e i a proceading in a forsign of intemational mbunal . . The order mayv be made
upom the application of any mterested person . . To the extent that the order
does not prescribe otheraise, the testimony or statement shall be taken, and the
document or other thing produced, in accordance with the Federal Rules of Ciwvil
Procedure. ..”

25, Om October 20th, 2008, Phoenix obtamed an order wiwder that section from the
Umted States District Cowt for the Southern District of New York., The order
required SGAS to produce documents at the offices of the New York coumsel for
Phoepix and provided for Phosnix to serve on SGAS subpoenas for deposition
testiinony ar o fumre date withoun the need for a further applicanion, SGAS did no
move to discharge that order. We were told that, in due course, documents were
prochuced o Phoenix by SGAS pursuant to that order

26. Pule 30(b}6) of the Federal Rules of Civil Procedure—wlhich apply to
deposition testunony under §1782 1 a case (such as this case) where the order does
not preseribpe otherwise—provide that a party may name a corporation as the
deponent and, where that has been done, that the corporation named must then
designate one of more officers o testifv on its behalf On March 19th, 2009, Phoemy
gave notice—plirsuant to the §1782 order which it had obtaned on October 20th,
2008 and 1. 300b)6)}—requiring SGAS to dentify and produce for deposition one or
more officers or emplovees “who consent to testify on its behalf and are most
knowledgeable as to™ the 11 matters specified. Those matters included:

“The negofiation of, decision to enter info, and documentation of the Patriof
mveshment strucmures between Lynor and Sociéte Genérale, mceluding without
lmtation any amnd all derivative components meluded therem, any payment temms
mtended to anse thereunder and the method of caleulation of any such payments.”

[t 1z common ground that SGAS has dentified Mr. Rosenberg and Mr. Phlipponnean
as the persons to festify on its behalt m respect of the matters specified m the aotice
of March 19th, 2009,

27. Bule 30id) 1) of the Federal Rules of Civil Procecre provides that imless otherwise
ordered by the court, “a deposition 15 lmuted to 1 day of 7 howrs" Rule 30(d)3)A)
provides that “at any tune dunng a deposifion, the deponent or a party may move fo
fermnate or hmmt it on the grovnd that it s being conducted m bad faith or m a mammer that
mreasogably aunovs, embamasses, or oppresses the deponent or party.” We were iold

362
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that, m practice, the deposition would take place betore a cowrt reporter who would
be a notary public: that the indvidual deponent would, or could. be accompanied by
connsel for SGAS; and that counsel could ohject to quastions pat fo the deponent
and., if so minded, take that objechion to the Dastrict Court,

The application for an anti-suit injunction

28. On March 20th, 2009—that is to say. on the day after Phoemx had served its
notice requinng deposition testimony m the §1782 proceedings—Lyxor applied by
summons i the Cayman proceedings for an crder that Phoenix be restrained from
continning or seeking to enforce the §1782 proceedings “to the extent that those
proceedings  seek the deposiion of M Samunel Rosenberg, Mr.  Anthony
Phlipponnean (both residents of the State of New Youk) or any other offices.
divector, managing agent of emplovee of [SGAS| resident in the USA” whether by
secking to enforce the deposition notice of March 19th, 2009 or otherwise. The
suminons sought an order divecting Phoemix o withdraw of discontinug  the
deposition nofice

20 The application was supported by an affidavit swom on March 24th, 2000 by
Mi. John Drscoll, Duector of Litigation and Regulatory Affaus for 5G i New
York. He stated that both Mr. Rosenberg and Mr. Phlipponneai—whom he
described as important witmesses for Lyxor—had indicated to hum “that thev are
currently willing o appear at tnal w the Cayman Islands to give oral testimony.” He
confirmed lus view that, having examined the deposition notice, he was satisfied that
“inn respect of almost all of [the 11 topics there set ont] the most knowledgeable
person{s) at SGAS are Mr. Rosenberg and Mr. Phlipponnean.” He referred to a letter
from Lyvxor's comnsel mstructed in the Caviman proceedings in which 1t had been
asserfed that the deposition notice was “an improper and unconscionable
mrerference” with the forthcoming tmal m the Cavman procegdings for three
reasons: (1) that 1t would be an wnnecessary diversion of the parties’ legal and other
resources to prepare for and attend such deposihions; (1) that the testimonv sousht at
the depositions would be duplicative of the testimony to be given at trial; and (11}
that it wonld be vexations and oppressive for Phoenix to subject Lywor's witneszes
to double cross-exanunanion. He went on to say this:

“16 If Phoenix 15 not restrained from deposing M. Rosenberg and Mr. Phlipponneau
m the United States. then thev will be subjected to examination by Phoenix twice:
first in the United States by deposition and then again in the Cayman [slands at the
trial. The mevitable result, should Phoenix not be restrained m the manner sought,
would be the duplication of evidence and the time and expense associated therewith

363
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|7 In the cucumstances | respectfully submut that Phoenix 1s actmz m an
mmconscionable manner by seeking to depose Mr. Rosenberg and Mr. Phlipponnean
it the United States and that thiz is an wynstified and unproper mterference with the
due process of the Cayvman Grand Count and the fair conduct of this proceeding.”

30, In response 1o the application, Phoenry rehed on an affidavis (his muoth affidavit)
sworn on March 26th, 2009 by Mr. Howard Kaplan, attorney-at-law and a member
of the New York firm representing Phoenix m the United States. He explained—and
it 15 not, we think, in dispute—that the test applicable to discovery under §1782 in
the United States, melndimg discovery by way of deposition testumony, is that the
discovery should be relevant and potentially nseful. He said this:

“1% The discovery wiuch Phoenix seeks pursuant to r 30(b)6) satisfies the standard
tor discovery wnder 81782 as it would be relevant and useful. The topics Phoemx
identified in its 30{bW6) notice are unguestionably relevant as they relate directly to
the subjects rased by Mi Rosenberg in lus February 19th witness statenient,
Moreover, given the switch in defences i the Cavman litigation, the false
statements in the affidavits Lvxor has submitted to the Cayman court, and the
complicated subject-matter at ismie, these depositions will clearly be useful in
dealing with the obfuscahon 3GAS and Lyxor have pursued over the course of the
past 18 months. Theve deposiiions will aiso be halpful in resting the credibiline of bey
witnesses bafore rrlal

20 The 30(L)6) deposition testunony Phoenix seeks will also be nseful m helping
Phoenix prepare for trial. Phoemix expects the deposition testunony to help idennfy
additional documents and witnesses, meluding other clients of Societé Générale and
SGAS who may have had disputes with Societe Generale simalar to the dispute at
issue m the Cayman litigation, The testimony will assist Phoenix in understanding
how Sociéré Génerale and SGAS inrteracred with other non-parties 1o the Cavian
Itigation, meludmg Phoenix's financial and legal advisers as well as Permal The
ABIA) testlmmw Phoenix seeks will also assist Phoemx's experts in the Caviman
litigation by providing them with mformation concerming the processes Societe
Generale and SGAS used to value the Patnot Funds, and how they accounted for
various fees charged to the Patriot Funds ™ [Emphasis supplied. ]

31, Thie application came before te Cloet Tistice o Apal 3od and G 2009, that & w0 s,
shorthy after hes order of March 27t 2009 (vacatme the tmal date of May 4t 2009 to winch
we e refermred earlier m this pdement. On May 22nd, 2000, the Chief hefice dismissad the
apphication. for reasoms wiich be set oot m the mimg wiich he handed dowm om
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that dav. It 15 clear from that miling that he had m mind the amendments to Lyxor's
defence which had led to the vacation of the trial date. He said this (2009 CILR 342
at pares. 1)

=2 ... The dispade [in the Cavman proceedings] 15 over the sum of approxunately
§100m. which Lyxor clauns it 15 enfitled to withhold on behalf of its paremt, SG
This large sum 15 i raspect of what SG now claims as an “nndisclosed margin’ or
profit to which it 15 entitled for its part as investment adviser and [everage financier
to the Phoenix funds,

1 Lyxor's ¢lam on behalf of $G has enly recently been clarified in the pleadings
Until then, it was rather differently pleaded i terms of a penalty or levy which 3G
was entitled to unpose because of Phoenix’s early redemption of its wvestiments ™

32. He went on to note ({bed. at para 6) that Phoemx had argued betore him that it
shonld be allowed to pursue the depositions of Mr. Rosenberg and Mr. Phlipponnean
*because Lyxor has sipnificantly changed its case m & manner which 1= inconsistent
with the earlier sworn affidavit of its cluef witness, M. Rosenberg ™ He observed
that it was comtended (ihid) that “the deposition of Mr. Rosenberg and lhis
colleague. Mr. Phlipponnean, will provide significant *litigation benefits’ to Phoemix
{amdl. 1t 1s hoped. this court) in the trial to take place here in this action.” He then set
ot (ibid., at para. 7) the three maim reasons which had been advanced by Lyxor in
support of 1ts apphicanion for an anti-suit wjunetion. Two of those reasons were, in
substance, a restatement of the points made o the letter from Lyxor's connsel to
which we have referred: the third was that the area of imquiry defined by the 11
topics which are the subject of the deposition notice “is far too broad and mtrusive ™

33, The Chief Justice observed that the appheation raised an mportant ssue of
Cavinan ¢ivil procedure (ibid . at para. 8)

“[Wihether the Cavman courts should intervang 1o preévent depositions in the United
States, ordered by the US courl to be piven by deponents who are residents there,
when the deponents are potential witnesses in a Cayman action in respect of which it
18 clear that the Cayman cownt 15 the only appropriate forum for the ultimate tnial of
the action.”

14 Smellie, CJ. set out what he saw as comnpeting ssues of principle (ibid, af
paras. J-14)

“10 . . L Unbke the posiion m mey other Comunowwealith pnsdictons  meludmg
England, Cayman cvil procedure does allow—pirsuant to 024, 116 of the Grand
Cont Rudes—aoval discovery by way of deposifions pnor to tnal. Thes is, however, as
already noted, lmuted to officers of compamies which are pamties 1o the procesdmgs
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before the court. So. while 1t may not be said that Cayman law 1s hostile to witnesses
bemg cross-examined prior to trial. such a procedure remams nmmsual. No case
conceming this procedurs has heen reported since .24, r.16 of the Grand Court
Rules was amendad in September 2003 to pernut this mechanism.

L1 Apart from O.24, 1.16 of the Grand Cowit Rules, there 1s, generally, no power by
whinch the Cayman comrts, on behalf of parnies to the actions before it. ¢an compel
persons who are not parties 1o give a full measure of pre-tnal discovery, where it
mcludes both the disclosure and production for mspection and copving of
documents, as well as the @iving of oral or written testomony. In this regard, Cavinan
law and procedre differs essentially from that of several foreign nuisdictions,
including the Unifed States.

12 This court must therefore be ahive to the natural concerns of practitioners about
the possibility of such pitfalls as duplication of effmt and oppression arising from
the use of pre-tnal deposinons. These are considerations which are identified by
Lyxor here as militating agamst the Title 28 proceedings from the perspective of the
cotat in wavs which, perhaps, would not rouble the US or other foreign courts
where such pre-tnal depositions are routing.

13 But the further issue of prnciple is the other side of the coin: it raises the
question 1o what exrent it 15 desirable or approprate that a paty to litigation before
onr eonrts shonld be prevented from availing irself of a stanutory right which it may
have under foreign law (here US federal law). The right here 15 one to apply for an
order that persons resadent i the foreign junsdiction. who are themselves not parties
to the action before this comrt and so not amenable to 1ts process, should give pre-
tr1al discovery by way of deposition evidence relevant to the 1ssues m dispute before
this court.

|4 Framing the competing issues of prineiple m this way brings wmto stark relief the
compefing and equally important concerns wlieh must be considered. It 15 plan
fromn the outset that where a party has a rght to avail itself of a legitunate foreign
process, there must be a very compelling reason to prevent it from doing so—
something more than just the philosophical differences of approach o litigation
existing between purisdictions,”

35 The Cluef Fustice foruml sssistance . what be descnbed (2009 CILR 342 at pare 13)
as the “now classical Gamework” for the consideration of the ponciples which should
muide a oot sewsed of an applicabon for an antesut mpmchion set ot by Lord
Brandon of Caklbeock m Sorth Caraling b, Co. v, Assmontie Maatsehappii “De Zeven
Provincien” NV, (3) (11987] AC. at 40). It is, we think pemiment to bave m mind
also, Lood Brandlon's observation (ibid) fhat te power of the comt to gant an
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anti-suit mpunction 1s “to be exercised with caution because 1t mvolves mdirect
mterference with the process of the foreign court concerned.”

36, The Chief Justice found Auther assistance i the judgment of Pumfrey, 1. in
Nokia Carp. v, Interdigital Techmolegy Corp. (2). a case (like the present case) in
which Logd Brandon's pninciples fell to be applied in the context of an application to
restram a party from purswing discovery from non-parties wnder §1782 of the US
Civil Procedure Code. After expressing approval of propositions which counsel
derived from Lord Brandon's speech—propositions which are set out in the
Judgment i Nokio ([2004] EWHC 2920 (Pat), at para, 25) and. by the Chief Justice,
i fis ruling o the present case (2009 CILR 342, ar para, 16—Pumirey, J. went on
to sav this ([2004] EWHC 2920 (Pat), at para. 26):

“Thus sunuary - . . shows why the decsion whether or not to restram section 1782
proceedings 15 not o mere case management decision. There can be no doubt that
leaving express of implied obligations aside, the junsdiction 1o mrerfers 15 basad on
the need to show that the application s abusive in its confext in the English
proceedings, This 15 confinned by Banker's Trust International Pie v, PT Dharmala
{unreported. December Ist, 1995, Mance, J.. as he then was) and Cwega v. Viktor
Keozene [2002] CLC 132 (Mr. Peter Gross, ().C_. a=s he then was). In the former case.
the application under section 1782 was made after trial but before judzment. no
donbt with 2 view to improving the evidence in the proceedings and making an
application to re-open the trial. Mance, J. appears to have found httle difficulty wm
concluding that such an application was abusive. In the latter case, Mr. Gross, Q.C.
was confronted by an application to depose mdividuals who would be grving
evidence mm this country. thereby exposing them twice to the birden of cross-
examination, which he considered to be abusive in the context of the English
proceedings.”

37. Atter observing (/i . at para. 33) that “expenence of the use of transenpts of
deposition evidence in other cases suggests that 1t 15 most nnnsual for deposition
evidence which 15 not focused on the issues i the English proceedings to be of anv
practical utility at all,” Pumfrey, 1. nevertheless refused the injunction sounght. He
said this (ibid | at paras. 34-36):

“34 On the whole, I conclude that while it does not seem likely that the
material requested in the 1782 proceedings will be of utility in this action, that
possibility cannot in anv cirenmstances be excluded. If 1 am to restram Nokia from
pursuimg their request, [nterDhgital mmst satisfy me that in the context of these
procecdings the request 1s not merely of doubtful wility but an abuse of process, If it
were the case that the request would be automatically complied with by the
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district cowrt i the United States, then [ would be prepared to confer a wide ambit
on the term ‘abuse of process.” But it is clear from the fwrel case [forel Corp. v.
Acvemced Micra Devices Tne, 542 TS 241, decidad by the US Supreme Court in
204) that the distnet court 15 required to exercise a pudicial consideration In
considering the request and the factors wged on me are equally considerations
which can be, and in fact are being. urged upon 1t as reasons for not exceeding to the
request or, i the words of the Supreme Cowrt, trimming it.

15 Accordingly. 1t seems to me that [ must be able to dentify abusive behaviour in
the sense that the request 15 mtended fo, or at least will have the effect of, causing
nnfan prejudice to the opposing paty i the present proceedings. Thas [ cannot do |

16 Swee there is nothing m the request that could be described as abusive mn the
context of the English proceedings. [ mmst refuse the mjunction sought.”

18, The Chief Justice directed himself. in the light of hiz examination of the English
attherities, that the main question which he had 1o decade was whether to allow the
Title 28 deposition to procead would be “unconscionable.” Afier exanuning the
arguments addressed fo lum on behalt of the parfies. he reached the conclusion that
Phoenix had not satisfied that threshold test. Accordingly. he refused the injunction
songht, In reaching that conclnsion he made the following findings

(1) It could not be demied that the 11 matters described in the deposition notice
were of general relevance to the trial (2009 CILR 342, ot para. 18).

(11) The depositions were not to be restrined “simply for being duplicative m and
of themselves" (ibidl | at pern. 19)

(111} The exsstence of 024, r 16 m the Grand Court Rules made it mmpossible to
assert that Cayman law regarded “double cross-examinanon as bemng, m and of
itself an abuse” (ibid ).

(1w} It was not said—and could not credibly be said—that Mr. Rosenberg or Mr.
Phlipponnean would be deterred by the deposihion process m New York “Hom
coming to testify agamn at the trial.” Nevertheless. the fact that they remained
amenable to giving evidence mn the Cavman proceedings did not diminish the
concerns about uncenscionabulity (ibid | at para. 20).

(v] There were proper concerns over the proportionality of proceedmg wath the
deposition process “when compared to the obvious mconvemience, costs and
potential oppressiveness of the Title 28 depositions . . ™ (b, at pora. 271,

(vi) There was (arguably at least) time enough before a tnal ar the end
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of September 2009 for Phoenix to be able. by adminsstering wnitten interrogatones
in the Cayman proceedings, to obtain the mformation which it sowght (b4 ).

(vin) [t was necessary 10 consider “whether a comparable forensic obyective 1o thar
somght by the Title 28 process can be achueved by means of the ordinary process of
this comt withowt exposing the witnesses to what 15 perceived to be the potential
meonvenience, costs and oppression of the Title 28 process™ (ibid, at para. 24)

{(viti) The fact that the wimesses had committed their positions to witness
statements “is not m and of itself a bar to Title 28 depositions.” The question was
whether there were “proper concerns about vexatiousness and oppression™ (ibid ).
But the UIS conrts “are shown to be alive to such concerns™ (ibid . at para, 27). He
coild not proceed on the basis that those cowts might fail to protect the witnesses
from oppression: the evidence indicated that very similar objections to those raised
before the Cayman cowrt could be raised before the US court (i15dd, at para, 26)

(1%} This was not a case where Mr. Rosenberg and Mr. Phlipponnean could be
treated as fully amenable to the puisdiction of the Cayvinan cowt sinee they were not
officers of Lyxor. They were officers of 8G “seeking to advance what 15 ultunately
RG's case” (ihid., af para. 28).

{x} Reciprocity could be obtamed m the circumstances smce Phoenix was content
to offer its main witness of fact for deposinon under O.24, r.16 (ibid, at para, 29)

The appeal

39. As we have sad. the Chief Justice disimissed the applicabon for an anfi-swit
injunction by an order made on May 22nd, 2009. He had provided copies of his
mling in draft fo the parties on May 15th, 2004, Notice of appeal from the order (not
then made) was filed by Lyxor on May 21st, 2009, Grounds of appeal were lodged
on May 29th, 2009 and a skeleton argument followed on June 23rd, 2009, The
appeal was heard on July 6th and Tth. 2009

40. Lyxor advanced five mam grounds of appeal. These were that—

(1) the Chief Justice pusdirected himself i law as to the correct test to be apphied
mn considering whether to grant the injunction. It 1s smd thet he was obliged to
pddress his mind to the issnes of fact in evidence before him and make findings on
whether the §1782 proceedings were of were 1ot unconscienable, He erred 1
directing hamselt that he could not proceed on the besis that the 78 Dastriet Cout
might fail to protect the witnesses from oppression. If he had addressed his mind to
the 1ssues before him, he would have held that the 51782 proceedings were
nneonscionable;
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(11) the Chief Justice erred m his approach to the power conferred by 024 1.16 of
the Grand Court Rules. It is said that he was wrong to hold that Cayman law was not
hostile to a witness being cross-examined i advance of tnal He onght to have
concluded that the exercise of the power under 0.24. r.16 depended on the
circumstances. If he had done 5o, he would have conclnded that in the cirenmstances
of this case the §1782 proceedings were unconscionable:

(111} the Chaef Justice ermed i his charactenization of Lyxor’s defence. It 1s said
that he was wrong to hold that Lyxor was seeking to advance what was ultimately
the case of its parent, SG, and that that approach led him, wronglyv, to favour the
deposition of SGAS emplovees m New Yok He should have appreciated thar
Lyxor was “the real party in interest.” If he had done so. he would have concluded
that the 1782 proceedings were unconscicnable:

{iv) althongh the Chief Justice was correct to hold that he needed to consider
whether Phoemx could achieve a comparable forensic obyective 1o thar sought i the
51782 proceedings by means of the ordinmy process of the Cayvman court without
exposing Lyxor to the potential wmconvenience, cost and oppression of the §1782
proceedings, he failed properky to do so. He ought to have conchided that 1t was not
neceszary or desirable to subject the parties to the inconvemence, cost and
oppression of the $1782 proceedings because Phoemix'’s legitimate imterests in
ensuning full and proper discovery could more efficiently be met throngh the
admanistration of interrogatories w the Cayman proceedings: and

(v] the Claef Justice erred in holding that the witnesses could not be treated as
“participants” m the Cavinan proceedings, and in rejecting Lyxor's contention that,
because they were properly to be regarded as participants, the need for recourse to
discovery in the §1782 procesdings was “less apparemt”™ as based on o false premise

41 These grounds of appeal can be summanized m that the Chief Fustice erred in
five principal respects: (1) he [eft arguments on oppression to the New Yok cowt:
(1) he Leld that Cavman law was not hostile to pre-trial cross examination: (1) e
regarded 5G, mather than Lyxor, as the real party in interest; (1v) he should have
confined Phoenix 1o the ordinary processes of the Grand Cowt; and (v) he shoald
have freated SG as a participant 1o this action. We will address the five grounds of
appeal M

(1) Was the Chiel Justice wrong to proceed on the basis that he could rely upon
the New York District Court to protect Mr. Kosenberg and Mr., Phlipponneau
from oppression’

42 It 15 mmportant o have mm mund that the potential for abuse or
oppression  exists. first. m the cowse of the §1782 proceedings (that 15 1o
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say. m the cowrse of the deposition process tself m New York) and, secondly, in the
nse to which Phoenx may seek to make mn the Cavman proceedmes of transcripts of
the dapositions taken in the 81782 proceedings,

43, It 15 difficult to see how Lyxor, atself. could be said to be exposed o any
potential for oppression i the §1782 procesdings. The deposinion notice has been
served on SGAS, not on Lyxor, and the mdividuals to be deposed are emplovees of
SGAS, not employees of Lvxor. [t would have been open to SGAS to 1ssue a nofice
to challenge both the original order made under §1782 and the deposition notice of
March 19th. 2009 bat S8GAS hes not chosen to do so. There is nothing m the
affidavit of M., Driscoll (whoe does not purport 10 speak for SGAS) 1o suggest thar
SGAS—as distinet trom SG or Phoenix—fears abuse or oppression if its employees
are required to give deposition testimony in New York

44, As we have said, the Federal Rules of Civil Procedure provide their own
proteciion against the abuse of the deposition process o the oppression of mdividual
deponents. The deposition can be expected to take place before a court reportet {(who
15 & notary public). That officer will swear the deponent to hus oath and record and
certifv the evidence that he mives. The deponent would be. or conld be, accompanied
bw counsel for 3GAS. The deponent. or counsel. could object to questions put on the
ground that they were embarmassing or oppressive, and could take that ohjection to
the Mew York District Cowrt. The court could be expected to protect the witness
against the misnse of the deposition process.

45 In those cirenmstances, we are sansfied that the Chief Tustice was ennitled to
proceed on the basis that he conld leave objections as to abuse or oppression ansing
in the course of the deposition process to be taken on behalf of SGAS (or on behalf
of Mr. Rosenberg or Mr. Phlippounean) before the officer taking the deposttions
nnder the Federal Eules of Civil Procedure, and (if and so far a5 necessary) before
the New York District Court.

46. It was suggested. albest faintly, that the deponents—having experienced cross-
examination in the course of the deposiion process—might, themselves, feel
disinclined 10 underge fumther cross-examination at a fial of the Cavinan
proceedmgs, We are not persuaded that semor executives m a major banking
gronp—who, it must be assumed, are domg thetr best to give a tathful account of
facts within thewr own knowledge—are likely to be mtimidated by proper questions
desigmed to probe and test their evidence The point was not pressed before vz,

47, The use to which the transcripts of depositions taken in New York may
be put i the Cavman proceedings 15, of course, a matter for the Grand
Court, Tn contrast to the pasition under 024, r. 16 of the Grand Court
Rules (to which we shall need to refer). no transeript of depositions
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would be admissible as evadence at tnal without an order of the Grand Court. In
deciding what order to make i this respect. it will be open to the Grand Cowt to
restrict the nse which can be made of the deposition transcripts in the course of any
cross-examnation of Mr. Rosenberg and Mr. Phlipponnean at the trial. In our view,
the Grand Court has ample powers to prevent abuse of 1ts own process should the
need arise.

{2) Was the Chief Justice wrong to hold that the law of the Cavman Islands was
not hostile to pre-trial cross-examination?

48, The mles comprised m Part IT of 0.24 i the Grand Court Rules 1995 make
provision for “discovery by oral examination.” They were introdiuced m 2003 and
ae sid to be denved from the rules in force mn the Canadian provinces of Ontario
i Saskatchewnn. We were told that hitle use has been made of those Ruoles m the
Grand Court but that they are part of Cayman law 15 not in doubt, They have no
counferpart in the Rules of the Supreme Court formerly in foree in England or in the
current Englesh Civil Procedure Rules.

49 Rule 16(1) provides that “m an action begun by Writ, the Cowt may make an
order for discovery by oral exanunation of any party or, if the pary 15 a body
corporate, any officer thereof™ Such an order may be made “if and so far as [the
conrt] 15 of opimmon that discovery by oral examination is necessary either foo
disposing fanrly of the canse or maiter or for saving costs™ r.16(2). Rule 17 provides
for the examimation to “be taken down by a court reporter in the form of questions
amd answers”™ and the court reporter 15 “empowered to administer the oath.” The
examination of a person for discovery is in the "natmwe of a cross-examination™
r.17{4). Objection may be taken 1o questions and the validity of any objection 1s
determined by the court: r.17(8) and (9). Rule 18 provides for the use at trial of the
rranscript of an oral examination for discoverv. In particilar, “a party mav put to an
adverse party 1 cross exammnation any questions and answers contained m the
transcript of his examination™; r.18(4).

50, Tt 15 clear. therefore, that the Rules in Part I of O.24—that is to say, r.16, and its
ancillary miles, r.17 and 1. 1 5—do make provision for pre-trial cross-examination (b
way of oral discovery) in the conrse of hmgation i the Grand Cowt. It cannot be
saud that the law of the Cavinan Islands is hostile to pre-trial cross-examination, The
most that can be said 1s that (i) it is not available generally in respect of non-parties
or their emplovess and (1) it 15 not available generally in circomsiances where it
mught be relevant and useful, but only where “necessary etther for disposing famwly of
the cause or matter or for saving costs,”

51, The imnteraction between §1782  peoceedings i New Yok and
evamnation for  the  pwpose of  discovery nder comparable mules m
Canada was considered by the Federal Court of Appeal m Srermson Led v, OC
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Chemdcals Led (4). Sternsonr was a case i which an mpunetion had been granted by
the trial judee restramming the defendant from seekime to depose the assipmor of a
patent in the United States, under an order made pursuant to §1782. The tmal judge
had relied on the English authonty of drmstrong v, drmstrone (1), a decision which
may 10 longer be good law in England w the light of Lord Brandon’s observarions
 Sowrh Carofing Ins. (3) (decided after Srernson). In reversing the mal judge—and
distimgumshing Armestrorg—the Federal Cowt of Appeal said tlus {[1982] 1 F.C_ 350,
at paras. 17-18):

“17 . . . The most important distinction 15 that the process of compulsory oral
exatination for discovery under vath of an adverse party or of a wilness Wwas nof
available under the appropriate rules of the Enghish Cowrt. Under our Rules, such
discovery 1s available in respect of an adverse party and of a party in the position of
the party sought to be examined m this case. the assignor of the mvention. It i1s. of
conrse, true that Mr Rehmar [the assignor] is not subject to such exammation under
Rule 455(3) [of the Canadian Federal Cowt Rules] because he 15 out of the
Jurtsdiction. But he would be if he were in Canada. The procedure obviously is not a
procedure we find vexanous or oppressive. It 15 a procedure which we ourselves
apply i respect of assignors of patents who are within our jurisdiction. Mr. Justice
Jeune [in Armsrorg] was concermed that the witnesses i Vienna might be unwilling
witnesses and might be subject 10 cross-examination. He was concemed that the
medde of deahing with the testimony of the wilnesses in Anstria was a mode whicl
would © . . go far bevond any process of discovery recognised in the procedure of
this covmtry.’ But that i= not so in the present case,

|8 It would also appear that the examination of Mr. Rehmar would be useful to the
appellant. Tt may well be that the testimony could not be read in at the trial, bur o
watild be of nse m preparing the appellant’s case, which 1s one of the purposes of an
examination for discovery™

52. There are. of course, differences between the position i Srerrzon and that n
the present case: in that O.24. r.16 of the Grand Court Rules could not be used.
m the present case, to obtain discovery by oral examination from SGAS (or from
M. Rosenberg or Mi Phlipponnean) even if they were present m the Cayman
Islands because SGAS 15 not itself a party to the Cayman proceedings. M
Rosenberg and Mr. Phlipponnean are not officers or emplovees of Lyxor
they are officers and emplovees of SGAS. But the underlyving prenuse 15 the
same  the existence of a comparable (although not idenfical) procedurs for
oral discovery m the junsdiction in which the anti-stat mpmethon 5 songht 15
a relevant factor. The court. by allowing the §1782 proceedings to take their course,
s not mving effeet o procedure wluch (s own éves) s obwiously
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oppressive of vexatous: It 15 not gomg “far bevond any process of discovery”
recognired by the law applicable m 1ts own prisdiction. The Chief Justice cannot be
criticized for taking the view which he expressed m the course of lus miling,

(3) Did the Chief Justice regard SG, rather than Lyxor, as the real party in
Interest?

53 It is saud that the Chuef Tustice erved in treating SG, rather than Lyxor, as ihe real
party in mterest. We find it difficult to understand the basis for this cribeism. The
1ssue m the Cavman proceedings—as the Chief Justice appreciated—is the value to
be attribated (as between Phoemix and Lyxor) 1o financial mstruments issued by SG
to Lyxor as adunmstrator of the Patriot Funds, Both SG and Lyxor (bt not Phoenix)
have rights and mterests under those mstruments. It is plamnly relevant to ask how, as
between Lyxor and SG. those nghts and interests should be wvalued, but the
mndertying question 15 whether (knowing that) the bargain made between those
parties wder those mstrumenrs was witliun the mandate of Lyxor as admanistrator of
the funds, If Lvxor is obliged 1o pav 5G in respect of the early detenmninarion of the
nght to bomow—and if that bargam was witlin the mandate of Lyxor as
administrator of the Patnot Funds—then (privea focie, at least) the funds have to
bear that ability If. on the other hand, Lyxor 15 not obliped to pay 5G in respect of
the earlv determmation of the right to bomow—or if the bargam made between
Lvxor and SG was not within the mandate of Lyvxor as administrator of the funds—
then it may well be that the liability does oot fall upon the funds. 3G has an interest
i the outcome of the Cavinan proceedings, but it is not a party and it cannot be said
that 8G"s mterest 1s identical with, or displaces the mterest of, Lyxor.

54, Nor, as it seems to us, can 1t be said that the Chief Justice thought that it
did. Althowgh be referred, in the course of s mling. to Lyxor's defence 1o the
Cavman proceedings as a claim “on behalf of SG” (see 2009 CILR 342, ar para. 1
{“the sum of approsamately $100m. which Lyxor claims 1t 1s enhitled to withheld on
behalf of its parent, SG™), at para. 3 (“Lvxor’s claim on behalf of 8G™). and at parea
4 (“Lyxor asserts the claim on behalf of its pnincipal. SG™) he was. as it seems to
ns, doing no more than recogmize the commercial reality which drives Lyxor to
defend the Cayman proceedings. Tt 15 plan, as a maner of conunercial reality, that
Lyxor's wnderlyving mterest in the procesdmgs 15 to enswe that 3G, as the
comnterparty to the derivative, obtains what it (and SG) regards as a proper retum for
the risk which SG had assumed. That the Chief Justice recognized this appears from
s reference (ibid, at pora 2) to the charge that Lyxor asserts it must make agamst
the funds on early redemption being the sum “m respect of what 8G now ¢laims
as an ‘undisclosed margin® or profit to which 1 s ennitled for its part as

574
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mvestment adviser and leveraged financier to the Phoenix fimds"”; and, (ibid. at
e, 28 to Mr. Rosenberg and Mr. Phlippommean as “key witnesses on behalf of
Lywxor seeking to advance what iz ulhimately SG's case |

35, The Cluef Justice was entitled to take the view that, although the claim n the
proceedings was brought agamst Lvxor (as it had to be) SG's mrerest in the
outeame (both as Lyxor™s parent company and as the connfetparty fo the denvative)
was a factor which pomted to the conclusion that it was not oppressive to allow the
51782 proceedings and the request nnder the r 30(b)(6) notice to continue agamst
SGAS and its emplovees, Mr. Rosenberg and Mr. Phlipponnean. There 15 no
substance m the criticisin advaneced under this ground of appeal

(4) Should Phoenix have been confined to the ordinary process of discovery in
the Grand Court?

56, It was submitted on behalf of Lyvxor that the Chief Jistice should hawve
appreciated that Phoemix could obtan all the information that it needed for the
pursust of its claim by the means provided by the Grand Cowt Rules: i particular. it
could obtainy what it needed by making a request for further and better particulars, by
admisgistening iterrogatories, and by seeking further and specific discovery.

57 That submission may or may not be well-founded but it misses the pomt. As
Lord Brandon explained m Sownth Caroling fns. (3), prisee focie a party who can
mvoke the junsdiction of the US District Court under §1782 may choose to do so.
The choice (i the present case) arises fiom the fact that 3GAS 15 resudent in New
York. The right to take pre-trial deposition testimony from Mr. Rosenberg and Mr
Phlipponnean 1s a nght conferred by US law—it 1s not a nght conferred by, or to be
withheld mnder. Cayman law. The relevant question is not whether Phoenix could
achieve a simlar result m the Cavinan Islands bat whether (if it could) it &5 acting
appressively or abusively in seeking to rely on the right which it enjoyvs under 178
Ly,

58. In the particular circumstances of this case—having regard to the late
amendment of the defence and the very considerable ground which needs to be
covered arising out of the late amendment to the defence—Phoenix has taken the
view that its inferests are best served by seeking fo obtan the mformation which it
needs by taking oral depositions i New York—a relatively summary process—
ratlier than by proceeding by way of further and better particulars and interrogaiones
i the Grand Court—with the potential for proerastination and delay mherent i that
process. Tt cannot be sand that, v making that choice, if 15 acting oppressively or
nneonscianably o that its choice mnounts to an abuse of the process of the Caviman
COnITs,
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(5) Should the Chief Justice have treated SG (or SGAS) as a participant in the
Cayman proceedings?

39, Tr 15 said thar the judge should have treated SG as a participant in this action.
That is a difficult submission 1o uderstand. 5G 15 oot (50 far as we are aware)
resident m New York and Mr. Rosenberg and Mr, Phlipponnean are not offered for
deposition as emplovees of SG. Tt may be that the ground should be read as a
eriticism that the Claef Justice did not treat SGAS as a participant m the Caviman
proceedings. But it is difficult to see any basis upon which it could be so treated.

a0, If SGAS were a party to the Cayman proceedings, Mr. Rosenberg and Mr
Phlipponnean could be subyect to requests for pre-tnial oral examinaton under 0,24,
r.16 of the Grand Cowt Rules. It s because SGAS i1s not a party to the Caviman
proceedings that Phoemiy cannot procesd mider that mile, Neither SGAS nor Lvxor
have suggested that Mr. Rosenberg or Mr. Phlipponnean should be offered for pre-
iial oral exmuninarion under that mule, There s nothang i this point

61, We are satisfied that none of the grounds of appeal provide a basis for the
appellant’s coutention that the Chief Tusfice erred in pnncaple. It is accepted that.
absent some etror of principle. it 15 not for an appellate cowt to consider what ordes
it might have made in the circumstances if it had been exercising its own discretion:
it 15 mot for an appellate court to substingte its own view for the view reached by the
Cluef Tustice in the exercise of lus discrefion. A fortiori m the present case, where
the Chief Jistice has been closely invelved m mterlocntory matters in the Caviman
proceedings smes then inception and may be taken to be fully apprised of the
detailed 1ssnes which arize n these proceedings,

62. Subject to one matter, therefore, we would have dismissed the appeal without
fiather disections. But we were concerned to find m the affidavit of Mr. Kaplan of
Mazch 26th, 2009 the assertion that the pre-trial depositions of Mr. Rosenberg and
Mr. Phlipponnean wonld “also be helpful m testing the credibility of key witnesses
before frial.” We have no doubt that that would not be a proper use of depositions m
the context of a tial 10 the Cayman Islands.

63, The proper purpose of the pre-trial oral examination by way of discoverv, m the
context of a trial m tlus juisdicnon, 1s to ascertam what 1t iz that the winesses wall
say but not 1o seek to establish i the cowse of the oral exammnation that what they
will say is not (o be believed. It is for the trial cowrt m the Cayvman Islands to decide
whether or not the evidence given at the trial 1s to be believed or not to be behieved.

&4, It was for this reason that we added directions 1 these terms:

“We direct that no use is to be made of the transenpts of the
depositions  of Sammel Rosenberg or  Anthony  Phlippennean  taken
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pursuant o the deposition notice issued by the plamntiff, Phoenix Mendian Equity
Ltd.. under r.30(b) &) of the US Federal Rules of Civil Procedure (whether by way
of evidence or i the cowrse of cross-examination) at the trial save as may be
permitted by a fiture order of the Grand Court,

We further divect that the defendant, Lyxor Asset Management 5. A, may apply 1o a
Judge of the Grand Court, whe may be a judge other than the mal jodge, for an order
that such parts of the trapscript of those depositions as may be specified mn the
application notice be redacted or deleted from the transcripts on the grounds that
they constitute cross-examination gomg to the credit of the deponent.”

A5, If Phoeniy were to trespass, in the comse of taking depositions m New York,
o cross-examination as to credn—an exercise which is recogiized by counse] as
wiherently unwise (o that 1t s hkely to be counter-productive to spring the cross-
examination frap i advance of friall—then Lyxor should have the opportumty of
applying w0 a judge of the Grand Cowt, who may be a judge other than the trial
judge (s0 that the tmal judge does not liave 1o look at the relevant passages), for an
order redacting those parts of the ranscripts. That, as it seemed to ns, provided an
adequate safepnard agamst the mususe of the depositions in the course of the trial
Further, of course. the tnal 15 subject to the control of the tnal judee. and he wall
allow onlv such nse of the transcnpts as seems fo him to be useful and sensible n
the context of the 15suces he has to decide.

Appeal dismrizsed
Maples & Calder for the appellant. Appleby for the respondent.

[July Tehr, 2008 The Conrt of Appeal (Chadwick, P.. Forte and Mortley, JJA)
refused the appellant feave to appeal 1o the Privw Council ]



