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January 4, 2024 
 

Via ECF 
 
The Honorable Katherine Polk Failla, U.S.D.J. 
Thurgood Marshall United States Courthouse  
40 Foley Square   
New York, New York 10007 
 

Re: Securities and Exchange Commission v. Coinbase, Inc. and Coinbase Global, Inc., 23 
Civ. 4738 (KPF) 

 
Dear Judge Failla: 

 Plaintiff Securities and Exchange Commission (“SEC”) respectfully submits this 
Notice of Supplemental Authority in further support of its Opposition to Defendants’ 
Motion for Judgment on the Pleadings (D.E. 69), to inform the Court of a recent ruling in 
SEC v. Terraform Labs Pte. Ltd., 23-cv-1346 (JSR) (S.D.N.Y.) (“Terraform”).  On December 28, 
2023, the Terraform court issued an opinion on the parties’ cross-motions for summary 
judgment, granting summary judgment for the SEC on its claims that the defendants offered 
and sold unregistered crypto asset securities in violation of Section 5 of the Securities Act of 
1933.  In so doing, the Terraform court resolved in the SEC’s favor issues relevant to the 
consideration of Defendants’ motion in this case.  See Terraform, 2023 WL 8944860, at *13-
14, 16 (S.D.N.Y. Dec. 28, 2023).  The Terraform summary judgment opinion is attached 
hereto as Exhibit A. 

Respectfully submitted, 
 
/s/ Nicholas Margida 
Nicholas Margida 
 
Counsel for Plaintiff 
Securities and Exchange Commission 

 
Cc: All counsel of record (via ECF) 
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EXHIBIT A 
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Footnotes
1 Citations to a particular paragraph in either side's response to the other side's Local Rule 56.1 statement of facts include

the content of both the initial Local Rule 56.1 statement and the response.

2 In December 2020, Terraform launched a platform allowing LUNA holders to create a “wrapped” version of LUNA, named
wLUNA, that could be traded on non-Terraform blockchains but was otherwise identical to LUNA. Defs.’ Response to
SEC 56.1 ¶ 42.

3 Importantly, neither side relies on its experts in connection with the motions for summary judgment. However, because
the Court denies both sides’ motions for summary judgment on the fraud claims, the Court's resolution of the Rule 702
motions will affect what can be offered as expert testimony at the forthcoming trial of those claims.

4 The quoted language includes some small changes that took effect on December 1, 2023, but the Court's decision would
be identical under both the old and the new versions.

5 Here and elsewhere, internal alterations, citations, and quotation marks have been omitted unless otherwise indicated.

6 “Directional trading refers to strategies based on the investor's view of the future direction of the market.” Investopedia,
Directional Trading: Overview, Example, Types (May 23, 2022). By contrast, non-directional trading strategies -- such
as purchasing both a call and put option of the same asset — can allow an investor to profit regardless of the future
direction of the market.

7 Defendants also argue that Dr. Edman improperly opines about intent. But Dr. Edman's opinions are about software, not
the state of mind of any individuals or any broader assessments of corporate strategy.

8 Defendants made other arguments at the motion to dismiss stage, similarly seeking to avoid the application of Howey’s
test to determine whether their crypto assets are securities. The Court rejected those arguments, which involved the
major questions doctrine, due process, and the Administrative Procedure Act. See ECF No. 51, at 18-29. Although the
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legal argument defendants now newly make was equally available at that earlier stage of this litigation, the SEC does
not contend that the argument has been waived or forfeited, so the Court carries on to the merits of it.

9 Defendants’ argument that the Supreme Court conducts statutory interpretation differently nowadays, and thus would
not today independently reach the same holding it did in Howey, is no more persuasive even if the premise is credited
arguendo. The Supreme Court has cautioned that “other courts should [not] conclude that [its] more recent cases have,
by implication, overruled an earlier precedent.” Agostini v. Felton, 521 U.S. 203, 237, 117 S.Ct. 1997, 138 L.Ed.2d 391
(1997). When a Supreme Court precedent “has direct application in a case,” as Howey does here, this Court must follow
it, even if it “appears to rest on reasons rejected in some other line of decisions.” Id. In any event, neither the Supreme
Court nor the Second Circuit has ever suggested that Howey rests on a shaky foundation.

10 As the Court explained in its opinion denying the motion to dismiss, the analysis of LUNA applies equally to wLUNA. See
ECF No. 51, at 37 (“[T]he wLUNA investors were just a variation on this theme since wLUNA tokens could be exchanged
for LUNA tokens.”); see also Defs.’ Response to SEC 56.1 ¶ 42.

11 Defendants challenge as inadmissible the declaration of Donald Hong, the SEC's summary witness who reviewed
Terraform's financial records to show that the funds from LUNA purchases were indeed pooled. Defendants argue that
Hong's declaration is a last-minute, back-door expert report because he states that “the evidence reflects that defendants
pooled investor funds into wallet addresses, crypto trading platform accounts, and bank accounts they controlled and
used those funds to make payments for business expenses.” ECF No. 123 (“Defs.’ Opp.”), at 7. But a witness providing “a
summary of the relevant financial records” is not supplying expert testimony under Federal Rule of Evidence 702. United
States v. Lebedev, 932 F.3d 40, 50 (2d Cir. 2019), abrogated on other grounds, Ciminelli v. United States, 598 U.S. 306,
143 S.Ct. 1121, 215 L.Ed.2d 294 (2023). And, as the SEC points out, “Hong's summary is even more mechanical than
the analyses approved as summary testimony in Lebedev ..., which relied on accounting methodologies.” ECF No. 127
(“SEC Reply”), at 8; see also Fed. R. Evid. 1006 (allowing summary testimony).

12 Section 17(a)(2) contains the more specific requirement that a defendant “obtain money or property by means of” such
a misstatement or omission. 15 U.S.C. § 77q(a)(2). Defendants contest that this requirement is met. Because the Court
denies summary judgment on the issue of whether there were any such misstatements or omissions, the Court does not
reach whether the additional “by means of” element has been satisfied.

13 Defendants object to such messages on hearsay grounds, but when introduced by the SEC, they are admissible
statements of a party-opponent under Federal Rule of Evidence 801(d)(2)(A) and (D).

14 The Court does not foreclose any other potential objections defendants may raise to those statements, should they be
offered at trial.

15 The SEC also contends that such statements are admissible non-hearsay as statements by Terraform's coconspirator
“during and in furtherance of the conspiracy” to inflate UST's price through a secret agreement. Fed. R. Evid. 801(d)(2)
(E). To admit the statements on that basis, the Court must determine by a preponderance of the evidence “(a) that there
was a conspiracy, (b) that its members included the declarant and the party against whom the statement is offered, and
(c) that the statement was made during the course of and in furtherance of the conspiracy.” United States v. James, 712
F.3d 79, 105 (2d Cir. 2013). Although the Court could make such a finding based on the record, it need not do so at this
pre-trial stage, given the other routes to admission of the statements.

16 Although the SEC has submitted a handful of investor declarations to make its case about what a reasonable investor
would have understood, those cannot compel a jury to reach the same conclusion.

17 KRT is another Terraform crypto asset, a stablecoin that is tied to the value of the Korean won.

18 In addition to primary liability, Count III of the Amended Complaint alleges that Kwon is liable for the fraudulent
misstatements as a control person of Terraform under Section 20(a) of the Exchange Act. To prevail on “a claim of control
person liability under § 20(a), a plaintiff must show (1) a primary violation by the controlled person, (2) control of the
primary violator by the defendant, and (3) that the defendant was, in some meaningful sense, a culpable participant in the
controlled person's fraud.” Carpenters Pension Tr. Fund v. Barclays PLC, 750 F.3d 227, 236 (2d Cir. 2014). Because the
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Court denies summary judgment on the claims for primary fraud liability, the Court likewise denies summary judgment
for either party on Count III. There is no genuine dispute, however, that Kwon is a control person of Terraform under
the relevant standard, and the jury will be so instructed. Many of the allegedly fraudulent statements are attributed to
him directly and it is undisputed that he was the founder, CEO, and 92% owner of Terraform. Defs.’ Response to SEC
56.1 ¶ 17.

End of Document © 2024 Thomson Reuters. No claim to original U.S.
Government Works.
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