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facts learned pertaining to one then-current employee, who, not long after the presentation, began
cooperating with the government’s investigation. The Company’s investigation and the evidence
the Company developed and provided to the Department prompted that employee to cooperate in
the DOJ’s investigation, leading ultimately to his prosecution and plea.

The Company has never shied from identifying the individuals involved in the misconduct
identified, regardless of those individuals’ seniority.

* * *

These are just some of examples of the Company’s cooperation throughout this investigation.
That cooperation more than satisfies the standards set out in the DOJ FCPA Corporate
Enforcement Policy and warrants the 15 percent discount off the bottom of the Guidelines.

IV.  The Company’s Remedial Measures

In addition to the Company’s exemplary cooperation, the Company’s remediation is another
factor strongly supporting the 15 percent discount on the criminal fine. In assessing a company’s
remediation, the DOJ considers “the corporation’s remedial actions, including, but not limited to,
any efforts to implement an adequate and effective corporate compliance program or to improve
an existing one, to replace responsible management, to discipline or terminate wrongdoers, or to
pay restitution,” and to cooperate with the relevant government agencies “the corporation’s
willingness to cooperate, including as to potential wrongdoing by its agents.””* The Company
has undertaken extensive remediation as demonstrated by (1) the termination of individuals
involved in the misconduct and (2) the substantial efforts the Company has taken to enhance its
compliance program. The Plea Agreement describes some of this remediation in Paragraphs 7(e)
and (f), noting that the company “terminat[ed] and separate[ed] certain employees who were
involved in the conduct” and highlighting the extensive improvements to the Company’s
compliance program.?’

A. A Different Company

The Company today is far different than the Company at the time of the conduct at issue. The
vast majority of the misconduct described in the Statement of Facts and the Information occurred
more than eight years ago, between 2007 and 2014. The relationship with the West Africa
Intermediary Company, which is referenced throughout the Information and is responsible for
the majority of the illicit gains, ended in 2014. The Venezuela-related misconduct occurred

24 M § 9-28.300(A)(4), (7) - Factors to be Considered, https://www.justice.gov/jm/jm-9-28000-principles-federal-
prosecution-business-organizations#9-28.300; JM § 9-28.700 — The Value of Cooperation,

https://www justice.gov/jm/jm-9-28000-principles-federal-prosecution-business-organizations#9-28.700; JM § 9-
28.1000 — Restitution and Remediation, https://www.justice.gov/jm/jm-9-28000-principles-federal-prosecution-

business-organizations#9-28.1000.
25 Plea Agreement {7 7(¢) and (f).
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between 2011 and 2014. The Brazil-related misconduct took place even earlier, in 2011, and the
DRC misconduct occurred between 2010 and 2013. The only misconduct that continued past
2014 is the relationship with the Nigeria Intermediary Company, which continued until 2018;
that later conduct accounts for a small portion of the overall relevant profits (approximately $5
million).

The turnover in leadership at the Company also demonstrates the Company’s extensive
remediation. Two of the three executives referenced in the Information (Executives 2 and 3) left
the Company in 2018. The other referenced executive (Executive 1) left in 2019 as a result of
the investigation. Many of the employees involved in the misconduct were long gone by the
time of the investigation, and as a result of the investigation the Company separated all those
who remained.

Specifically, since the start of the investigation, the Company has moved swiftly to discipline
and terminate the employees involved in the misconduct identified in the investigation. None of
the employees referenced in the Information remain at the Company today, and the number of
employees disciplined extends far beyond those employees referenced in the resolution papers.
Indeed, the complete turnover of the business leadership of the Company since the start of the
investigation, as well as the fact that the Company brought in five new independent directors
since 2018, further demonstrates that the Company today is not the same Company that was
involved in the misconduct.

B. Compliance Enhancements

The Company has also made, and is continuing to make, substantial efforts to enhance its
compliance program and foster a culture of compliance.

Starting before the DOJ initiated an investigation and continuing over the past five years, the
Company has invested substantial resources to build and implement a top-tier ethics and
compliance program designed to identify and mitigate the diverse risks the Company faces, as
well as to detect and remediate any deficiencies in its compliance controls on an ongoing basis.
In this period, the Company has appointed a dedicated Head of Compliance, who now runs a
centralized independent compliance function with a total of 77 full-time members (compared
with 15 in 2016). The group compliance function is supported by 124 employees across the
group, including 20 full-time local compliance officers, 51 part-time compliance coordinators,
and 53 compliance support personnel. It has also launched several new and updated Company-
wide compliance policies and procedures, supplemented existing procedures for risk-based due
diligence for intermediaries,?® and revised processes and procedures for its Raising Concerns
Program to strengthen the process for managing and investigating employee concerns regarding
potential breaches of the Company’s code or policies. These efforts, among others, have been

%6 As noted to the Court at the May 24, 2022, plea hearing, the Company has subsiantially reduced the number of
intermediaries used throughout the Company. The Company now uses only four marketing sales and purchase
agents, none of which operate in the Oil Department.
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publicly presented on its website, in its Annual Reports and its 2022 Ethics and Compliance
Report and underscore the importance the Company places on ethics on compliance.

The result of these efforts is a multi-faceted, risk-based program that uses a variety of
sophisticated tools and systems designed to ensure that its core controls are entrenched and
working in every corner of the Glencore’s complex operations around the world. These systems
and tools, which remain under continuous review and development, allow Glencore to analyze
and iterate its controls as needed to maximize effectiveness and address changes in the
Company’s risk footprint over time.

The Court should consider the substantial effort and resources it has devoted to its compliance
program over the past five years as a significant mitigating factor that contributes to the discount
on the criminal fine.

Taken together and viewed in the context of the FCPA Corporate Enforcement Policy upon
which the Company relied—and all similarly situated companies rely—the Company’s
cooperation and remediation provide ample support for the 15 percent discount off the bottom of
the Guidelines.

V. FCPA Case Precedent Supports That the Proposed Sentence Is Appropriate

Prior FCPA cases also support the proposed 15 percent discount off the bottom of the applicable
Guidelines fine range. Since the announcement of the FCPA Corporate Enforcement Policy’s
pilot program in April 2016, the majority of matters in which at least one corporate entity has
pleaded guilty in an FCPA-related settlement have resulted in financial penalties that represent
similar or greater discounts off the bottom of the applicable Guidelines fine ranges, including in
cases with equal or even more serious misconduct and higher financial penalties.’” Furthermore,
matters in which the discount off the bottom of the applicable Guidelines fine range was less
than the 15 percent discount proposed in this matter are distinguishable from this case.
Approving the 15 percent discount off the bottom of the Guidelines is in line with precedent and

27 In fact, the practice of providing substantial discounts off the bottom of the Guidelines range pre-dates the FCPA
Corporate Enforcement Policy and goes back to at least the 2008 Siemens AG (“Siemens”) matter, one of the ten
largest FCPA-related settlements of all time. That resolution included an approximately 67 percent discount off the
bottom of the applicable fine range with Siemens agreeing to pay a criminal fine of $448,500,000, with the bottom
of the applicable fine range being $1.35 billion. The misconduct in the Siemens matter involved more than $1.4
billion paid in bribes in more than ten countries. In announcing the resolution, the government stated that “this
pattern of bribery by Siemens was unprecedented in scale and geographic reach.” Moreover, the misconduct
involved many of the most senior employees of the parent company. The information explained that the Siemens .
AG’s CEO, CFO, and General Counsel were all aware of legal concerns with the accounts used to make the bribe
payments and potential systemic corruption issues. Nevertheless, a substantial discount was applied to the Siemens
fine in the plea agreement accepted by the Court.
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avoids unwarranted sentencing disparities with other similarly situated defendants pursuant to 18
U.S.C. § 3553(a)(6).

A. Matters with Greater or Equal Discounts Off the Bottom of the Applicable
Guidelines Fine Ranges

Many of the largest FCPA settlements have included similar and sometimes larger discounts than
the Plea Agreement in this case, including in cases with extensive misconduct where at least one
entity has pleaded guilty.

For example, the 2016 related settlements with Odebrecht S.A. (“Odebrecht”) and its subsidiary,
Braskem S.A. (“Braskem”), (the “Odebrecht and Braskem matters™) included a 25 percent and a
15 percent discount off the bottom of the applicable fine ranges, respectively.?® The Odebrecht
and Braskem matters involved much larger bribe amounts (approximately $788 million).?’
According to the plea agreement, Odebrecht engaged in a “massive and unparalleled bribery and
bid-rigging scheme” involving a complex financial system to process bribe payments, which
included a network of shell companies, off-book transactions, and off-shore bank accounts, for
the bribes, and a department at Odebrecht, the “Division of Structured Operations,” whose
principal purpose was funneling bribes and which “effectively functioned as a stand-alone bribe
department within Odebrecht and its related entities.”® The Odebrecht and Braskem misconduct
also involved a senior executive at the Odebrecht parent company, who was a director at
Braskem as well. Significantly, when the Brazilian authorities’ Operation Car Wash began, that
employee and others took steps to conceal and destroy evidence to hinder the government
investigation, and the plea papers included a section on obstruction of justice.>! Nonetheless, the
company received a discount off the bottom of the Guidelines that matches the discount
proposed for this case.

That same year, VimpelCom Ltd. (“VimpelCom™) and a VimpelCom subsidiary, Unitel LLC,
entered into a Deferred Prosecution Agreement (“DPA”) and a guilty plea, respectively, for
FCPA-related conduct (together, the “VimpelCom matter”). As a part of the settlements,
VimpelCom agreed to pay a criminal penalty of slightly over $460,326,000, which represented

28 United States v. Odebrecht S.A., No. 16-CR-643 (E.D.N.Y. Dec. 21, 2016), ECF No. 10 (Plea Agreement § 2(i), p.
4); United States v. Braskem S.A., No. 16-CR-644 (E.D.N.Y. Dec. 21, 2016), ECF No. 8 (Plea Agreement § 2(i), p.
3). '

2 United States v. Odebrecht S.A., No. 16-CR-643 (E.D.N.Y. Dec. 21, 2016), ECF No. 10 (Plea Agreement, Attach.
B 9 20, B-7).

30 Press Release No. 16-1515, U.S. Dep’t of Just., Odebrecht and Braskem Plead Guilty and Agree to Pay at Least

$3.5 Billion in Global Penalties to Resolve Largest Foreign Bribery Case in History (Dec. 21, 2016),
https://www.justice.gov/opa/pr/odebrecht-and-braskem-plead-guilty-and-agree-pay-least-35-billion-global-

penalties-resolve.

31 United States v. Odebrecht S.A., No. 16-CR-643 (E.D.N.Y. Dec. 21, 2016), ECF No. 10 (Plea Agreement, Attach.
B {71, B-22).
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an approximately 45 percent discount off the bottom of the applicable fine range.>* The
VimpelCom matter involved VimpelCom and Unitel conspiring to pay over $114 million in
bribes to foreign officials.>* Additionally, according to the government, “when the
[VimpelCom] board of directors sought an FCPA legal opinion assessing corruption risks
involved in the transactions™ at issue, “certain [members of] VimpelCom management withheld
crucial information from outside counsel performing the review that restricted the scope of
FCPA opinions ... .”>* The government also noted that “[r]ather than implement and enforce a
strong anti-corruption ethic, certain VimpelCom executives sought ways to give the company
plausible deniability of illegality while knowingly proceeding with corrupt business
transactions.”

As another example, in 2019, Telefonaktiebolaget LM Ericsson (“Ericsson”) and an Ericsson
subsidiary reached related settlements (the “Ericsson matter”), which included a 15 percent
discount off the bottom of the applicable fine range.’® This matter involved a larger amount of
bribes paid (approximately $150 million).>” Still, Ericsson received the same discount proposed
in this case, notwithstanding that Ericsson “did not disclose allegations of corruption with respect
to two relevant matters” while cooperating with the DOJ’s investigation.*®

More recently, in 2021, Credit Suisse Group AG (“Credit Suisse™) and its subsidiary (Credit
Suisse Securities (Europe) Limited), entered into related settlements with the DOJ (the “Credit
Suisse matter”). This matter, which also involved a larger amount of bribes paid (also

32 United States v. VimpelCom Ltd., No. 16-CR-137 (S.D.N.Y. Feb. 22, 2016), ECF No. 6 (Deferred Prosecution
Agreement § 7, p. 8).

33 United States v. VimpelCom Ltd., No. 16-CR-137 (S.D.N.Y. Feb. 22, 2016), ECF No. 6 (Deferred Prosecution
Agreement attach. A § 11, p. A-3).

34 Press Release No. 16-0194, U.S. Dep’t of Just., VimpelCom Limited and Unitel LLC Enter into Global Foreign
Bribery Resolution of More Than $795 Million; United States Seeks $850 Million Forfeiture in Corrupt Proceeds of
Bribery Scheme (Feb. 18, 2016), https://www.justice.gov/opa/pr/vimpelcom-limited-and-unitel-llc-enter-global-  ~
foreign-bribery-resolution-more-795-million.

35 Press Release No. 16-0194, U.S. Dep’t of Just., VimpelCom Limited and Unitel LLC Enter into Global Foreign
Bribery Resolution of More Than $795 Million; United States Seeks $850 Million Forfeiture in Corrupt Proceeds of
Bribery Scheme (Feb. 18, 2016), https://www justice.gov/opa/pr/vimpelcom-limited-and-unitel-llc-enter-global-
foreign-bribery-resolution-more-795-million.

36 United States v. Telefonaktiebolaget LM Ericsson, No. 19-CR-884 (S.D.N.Y. Dec. 6, 2019), ECF No. 6 (Deferred
Prosecution Agreement  4(j), p. 5-6).

37 Press Release No. 19-1360, U.S. Dep’t of Just., Ericsson Agrees to Pay Over $1 Billion to Resolve FCPA Case:
Ericsson Subsidiary Pleads Guilty to FCPA Violations (Dec. 6, 2019), https://www justice.gov/opa/pr/ericsson-
agrees-pay-over-1-billion-resolve-fcpa-case.

38 United States v. Telefonaktiebolaget LM Ericsson, No. 19-CR-884 (S.D.N.Y. Dec. 6, 2019), ECF No. 6 (Deferred
Prosecution Agreement  4(c), p. 4).
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approximately $150 million),* included a 15 percent discount off the bottom of the applicable
fine range.*® The Credit Suisse DPA noted that Credit Suisse did not receive “full credit for its
cooperation because [it] significantly delayed producing relevant evidence,” including key
evidence such as “recorded phone calls in which [Credit Suisse’s] employees discussed concerns
relating to” the conduct at issue in the matter.*!

These are just a few examples that demonstrate the implementation of the FCPA Corporate
Enforcement Policy and the practice of holding out the prospect for companies to receive
significant discounts off the bottom of the Guidelines range in order to encourage cooperation in
these large, cross-border investigations where much of the evidence would not be accessible to
the government without companies’ cooperation.

B. Matters with Lesser or No Discounts Off the Bottom of the Applicable
Guidelines Fine Ranges

Since the implementation of the FCPA Corporate Enforcement Policy’s pilot program in April
2016, only five matters involving a corporate guilty plea have also involved criminal financial
penalties that represent a lesser or no discount off the bottom of the applicable Guidelines fine
range: (1) the related 2017 settlements with Zimmer Biomet Holdings, Inc. and a Zimmer
Biomet subsidiary; (2) the related 2019 settlements with TechnipFMC plc and a TechnipFMC;
(3) the related 2019 settlements with Mobile Telesystems PJSC (“MTS”) and its subsidiary; (4)
the related 2020 settlements with Goldman Sachs Group, Inc. and a Goldman Sachs subsidiary
(the “2020 Goldman Sachs matter”); and (5) the 2020 settlement with J&F Investimentos SA.
All of these cases are distinguishable from the present case.

Two of these five matters—the 2017 Zimmer Biomet matter and the 2019 TechnipFMC
matter—involved corporate entities whose predecessor entities had previously entered into
FCPA-related settlements with the DOJ. Per the settlement papers in each of these matters, the
recidivism factored into Zimmer Biomet and its subsidiary receiving a corporate financial
penalty in the middle of the Guidelines*? and Technip FMC and its subsidiary receiving only
what equals to an approximately five percent and an approximately nine percent discount off the

39 United States v. Credit Suisse Grp. AG, No. 21-CR-521 (E.D.N.Y. Oct. 19, 2021), ECF No. 11 (Deferred
Prosecution Agreement, Attach. A § 20, p. A-5).

%0 United States v. Credit Suisse Grp. AG, No. 21-CR-521 (ED.N.Y. Oct. 19, 2021), ECF No. 11 (Deferred
Prosecution Agreement § 4(1), p. 6).

1 United States v. Credit Suisse Grp. AG, No. 21-CR-521 (E.D.N.Y. Oct. 19, 2021), ECF No. 11 (Deferred
Prosecution Agreement  4(c), p. 4).

42 See United States v. Zimmer Biomet Holdings, Inc., No. 12-CR-00080, Deferred Prosecution Agreement (D.D.C.
Jan. 13, 2017), ECF No. 18 (Deferred Prosecution Agreement § 4(m), p. 6).
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bottom of the applicable Guidelines fine ranges, respectively.** As the plea agreement in the
instant matter notes, Glencore “has no prior criminal history” and its only “prior enforcement
actions” occurred outside the United States.**

The 2019 MTS matter, which involved a plea by a subsidiary entity and a fine approximately 25
percent above the bottom of the applicable Guidelines range (but still within the range), is also
distinguishable from the instant matter for a number of reasons. The MTS DPA and the
subsidiary’s plea agreement noted that the entities “significantly delayed production of certain
relevant materials,” “refused to support interviews with current employees during certain periods
of the investigation,” and did not appropriately remediate, including by failing to take adequate
disciplinary measures with respect to executives and other employees involved in the
misconduct.”*® While Glencore “did not receive full [cooperation] credit” in part due to
“delay[s] in producing some relevant evidence,”* its partial cooperation credit did not relate to
any issues of a similar magnitude. Additionally, the bribe payment amounts at issue in the
instant case are much smaller than the over $420 million in bribe payments involved in the 2019
MTS matter.*’ ’

The 2020 Goldman Sachs matter, which involved a 10 percent discount off the bottom of the
applicable Guidelines fine range, is also distinguishable from the instant case for a number of
reasons. First, the conduct underlying the Goldman Sachs matter involved over $1.6 billion in
bribes paid,48 which is an order of magnitude more than those involved in the instant matter.
Additionally, when it came to cooperation, Goldman Sachs received only 10 percent cooperation
credit because the company “significantly delayed in producing relevant evidence,” including
key evidence such as “recorded phone calls in which [Goldman Sachs’] bankers, executives, and

3 See United States v. TechnipFMC plc, No. 19-CR-278 (E.D.N.Y. June 25, 2019), (Deferred Prosecution
Agreement § 4(k), p. 5), https://www.justice.gov/criminal-fraud/file/1225061/download (“[B]ecause Technip S.A. is
a recidivist, the 25 percent reduction for cooperation and remediation was deducted from a point near the midpoint
of the applicable United States Sentencing Guidelines (‘USSG’ or ‘Sentencing Guidelines’) fine range.”); United
States v. Technip USA, Inc., Plea Agreement (June 25, 2019), at p. 6 (“[Blecause Technip S.A. is a recidivist, the 25
percent reduction for cooperation and remediation was deducted from a point near the midpoint of the applicable
United States Sentencing Guidelines (‘USSG’ or ‘Sentencing Guidelines’) fine range.”).

4 Plea Agreement § 7(h), p. 7.

45 United States v. Mobile TeleSystems PJSC, No. 19-CR-167 (S.D.N.Y. Mar. 18, 2019), ECF No. 10 (Deferred
Prosecution Agreement  4(c), p. 4) (emphasis added).

4 Plea Agreement Y 7(d), p. 6 (emphases added).

47 United States v. Mobile TeleSystems PJSC, No. 19-CR-167 (S.D.N.Y. Mar. 18, 2019), ECF No. 10 (Deferred
Prosecution Agreement  4(f), p. 5).

8 United States v. The Goldman Sachs GroupGrp., Inc., No. 20-CR-437 (E.D.N.Y. Oct. 22, 2020) (Deferred
Prosecution Agreement, Attach. A q 23, p. 8), https://www.justice.gov/criminal-fraud/file/1329926/download.
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control functions personnel discussed allegations of bribery and misconduct relating to the
conduct” at issue in the matter.*

Finally, the 2020 J&F Investimentos matter, in which J&F Investimentos received a 10 percent
discount off the bottom of the applicable Guidelines fine range, is similarly distinguishable from
this case. In that matter, the bribes were paid by individuals who were not only executives of the
parent entity but also among its co-owners.’° Additionally, J&F Investimentos’ cooperation is
not comparable to Glencore’s, as J&F Investimentos “initially declined to produce all relevant
materials and failed to produce all relevant documents and information in a timely manner.*!

* * *

Aside from the distinguishing facts in the various cases, the crucial point is that with the
exception of MTS, the fine imposed in each of these cases was a downward departure from the
bottom of the Guidelines range, in reliance upon the DOJ’s Corporate Enforcement Policy,
notwithstanding concerns of recidivism or the extent of the cooperation. The DOJ and the
Company agreed to this discount after a robust discussion and assessment of the Company’s
cooperation and an evaluation of the DOJ’s application of its FCPA Corporate Enforcement
Policy in other cases. FCPA precedent amply supports the conclusion that the 15 percent
discount off the bottom of the Guidelines is appropriate in this case. Indeed, the 15 percent
discount is necessary to avoid unwarranted sentencing disparities with other similarly situated
defendants pursuant to 18 U.S.C. § 3553(a)(6).

VI. Conclusion

For the reasons stated above, the Company respectfully requests that the Court approve the Plea
Agreement and impose the recommended sentence.

Respectfully submitted,

T 55

Howard M. Shapiro.

4 United States v. The Goldman Sachs Grp., Inc., No. 20-CR-437 (E.D.N.Y. Oct. 22, 2020) (Deferred Prosecution
Agreement | 4(c), p. 4), https://www.justice.gov/criminal-fraud/file/1329926/download (emphasis added).

50 United States v. J&F Investimentos SA, No. 20-CR-365-MKB (E.D.N.Y. Oct. 13, 2020), ECF No. 3 (Information
12).

31 United States v. J& F Investimentos SA, No. 20-CR-365-MKB (E.D.N.Y. Oct. 13, 2020) (Plea Agreement ] 7(c),
p. 5), https://www.justice.gov/criminal-fraud/file/1334241/download (emphasis added).




