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D e ar J u d g e  N et b ur n:  

Pl ai ntiff  S e c uriti es  a n d  E x c h a n g e  C o m missi o n ( “ S E C ”)  r es p e ctf ull y s e e ks a n  or d er t h at r es ol v es  p e n di n g 
dis c o v er y  dis p ut es  a n d  b ar s D ef e n d a nts fr o m s e e ki n g irr el e v a nt,  pri vil e g e d  S E C st aff  m at eri als  t h at t his 
C o urt  alr e a d y r ul e d  ar e  n ot  dis c o v er a bl e .  T h e  S E C  is i n t h e  pr o c ess  of  c o m pl yi n g  wit h t h e C o urt’s  A pril 
6,  2 0 2 1  Or d er ,  E x.  1 (t h e  “ Or d er ”)  a n d  h as  b e g u n r e vi e wi n g t e ns  of t h o us a n ds  of e xt er n al  e m ails fr o m 
t h e i d e ntifi e d  c ust o di a ns f or  pr o d u cti o n  p urs u a nt t o t h e  Or d er.   H o w e v er, it  h as  b e c o m e  e vi d e nt t hr o u g h 
t he  m e et -a n d -c o nf er  pr o c ess t h at   D ef e n d a nts ar e s e e ki n g t o  i g n or e t h e li mit ati o ns  of t his  C o urt’s O r d er 
a n d  t o mir e t h e  S E C  i n i n d efi nit e  dis c o v er y  dis p ut es  a n d, if s u c c essf ul,  d o c u m e nt r e vi e w.   T h e  S E C 
s e e ks t o  pr o hi bit  D ef e n d a nts fr o m : ( 1) o bt ai ni n g  i nt er n al S E C st aff  c o m m u ni c ati o ns t h e  C o urt  alr e a d y 
e x cl u d e d fr o m  pr o d u cti o n , ( 2) s e ar c hi n g  S E C st aff  p ers o n al  d e vi c es,  a n d ( 3) a d di n g  c ust o di a ns.   S e e   E x. 
2 ( Pr o p os e d  Dis c o v er y  Or d er).  

I.   T h e  O r d e r  D e ni e d  D ef e n d a nts  A c c ess t o I nt e r n al  S E C  St aff  C o m m u ni c ati o ns.

T h e  Or d er  r e q uir e d t h e  S E C t o s e ar c h t h e  e xt er n al  e m ails  of  1 9  c ust o di a ns f or  d o c u m e nts r el at e d t o 
X R P,  Bit c oi n,  a n d  e t h er,  b ut  d e ni e d  D ef e n d a nts’ r e q u ests f or i nt er n al  S E C  c o m m u ni c ati o ns as  n ot 
r el e v a nt t o  “h o w t h e  m ar k et is  c o nsi d eri n g  X R P  a n d  h o w t h e i n di vi d u al  d ef e n d a nts,  h o w it  aff e cts t h eir 
r e as o n a bl e  b eli ef,”  a n d  gi v e n  “t h e  p ot e nti al t o s eri o usl y  c hill  g o v er n m e nt  d eli b er ati o ns. ”   E x.  1  at  5 2: 1 4-
2 5. T h e  C o urt f urt h er i n di c at e d  a l a c k  of f a mili arit y  wit h  h o w t h e  S E C  o p er at es  a n d r e q uir e d t h e  p arti es
t o  m e et  a n d  c o nf er  a b o ut  “ w h et h er ” t h e  S E C s h o ul d  pr o d u c e  or  e nt er  o nt o  a  pri vil e g e l o g  m e m os  or
ot h er  offi ci al  d o c u m e nts  “ e x pr essi n g  t h e  a g e n c y’s i nt er pr et ati o n  or  vi e ws ”  as t o  X R P,  Bit c oi n  a n d  et h er.
I d. at  5 3: 2 - 1 3 ( e m p h asis  a d d e d).   As  d et ail e d  b el o w, t h e  S E C  e x pr ess es its i nt er pr et ati o ns  a n d  vi e ws i n  a
n u m b er  of  w a ys,  all  of  w hi c h  ar e  p u bli c.   T h es e  a g e n c y  i nt er pr et ati o ns  a n d  vi e ws ar e  s u bj e ct t o t h e
Or d er,  b ut i nt er n al  e m ails  a n d  m e m o s  e x pr essi n g  S E C  st aff i nt er pr et ati o ns  a n d  vi e ws  ar e  n ot.

II. D ef e n d a nts  M a k e  N e w  a n d  B r o a d e r  R e q u ests I n c o nsist e nt  Wit h t h e  C o u rt’s  O r d e r.

R at h e r t h a n  m e et  a n d  c o nf er  a b o ut w h et h er  t h e  S E C s h o ul d r e vi e w  a n d  pr o d u c e  or l o g  c ert ai n i nt er n al 
d o c u m e nts r efl e cti n g  a g e n c y  vi e ws,  D ef e n d a nts  wr ot e t h e  S E C  wit h  a l a u n dr y list  of  d o c u m e nts t h e y 
vi e w  as  “ c a pt ur e[ d] ”  b y t h e  Or d er, i n cl u di n g t h e  v er y s a m e i nt er n al  e m ails t h at t h e  C o urt  or d er e d t h e 
S E C  di d  n ot  h a v e t o r e vi e w  a n d  pr o d u c e — a n d  n ot j ust  wit h r es p e ct t o  Bit c oi n,  et h er,  or  X R P,  b ut  wit h 
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1  E arli er i n dis c o v er y , Ri p pl e i n di c at e d t o t h e S E C t h at t h e I n di vi d u al D ef e n d a nts a n d ot h er Ri p pl e e m pl o y e es— u nli k e S E C 
e m pl o y e es — ar e n ot gi v e n offi ci al w or k p h o n es or c o m p ut ers, b u t r ef u s e d t o r e q u est t h at t h e I n di vi d u al D ef e n d a nts c o n d u ct 
s e ar c h es of t h o s e d e vi c es f or d o c u m e nts r es p o n si v e t o t h e S E C’s d o c u m e nt r e q u ests t o Ri p pl e.  

r es p e ct to “ cr y pt o c urr e n c y ” g e n er all y, a n d as ki n g f or th e in cl usi o n of a 2 0t h c ust o di a n t h at w as n ot 
s u bj e ct t o  t he  Or d er or t h e p arti es’ pri or dis c ussi ons.  S e e E x. 3 ( A pr. 8, 2 0 2 1 L ett er) a t 2 ( n otin g t h at t h e 
O r d er “ c a pt ur es all d o cu m e nts – i n cl u di n g pr es e nt ati o n sli d e d e c ks, a g e n d as, a n d ot h er m at eri als – t h at 
ar e i nt er n al  to  th e S E C  or th at  ma y  ha v e b e e n  cir c ul at e d as p art  of int er - a g e n c y w or ki n g gr o u ps w it h 
r es p e ct to cr y pt o c urr e n c y ”).  T his re q u est g o e s b e y o n d t h e  “d o c u m e nt s e x pr essi n g  th e a g e n c y’s 
i nt er pr et ati o n or vi e ws ” e n visi o n e d b y t h e C o urt’s O r d er a n d is d e s i g n e d t o c a pt ur e pr eli mi n ar y 
di s c ussi o ns b y i nt er n al w or ki n g gr o u ps.  C o u ns el m et a n d c o nf err e d o n A pril 1 4, 2 0 2 1, a n d D ef e n d a nts 
m a d e c l e ar th at if th e S E C di d n ot pr o d u c e or lo g i nt er n al S E C st aff d o cu m e nts , t h e y w o ul d s e ek a n 
a d diti o n al O r d er fr o m th e C o urt, s h o wi n g t h at — as  furt h er s et f ort h  b el o w— D ef e n d a nts a r e i g n ori n g t his 
C o urt’s  Or d er “ to d e n y i n p art t h e re q u est for di s c o v er y t h at is int er n al , a n d s p e cifi c all y i nt er n al, f or 
inst a n c e e -m ail c o m m u ni c ati o ns  b et w e e n wh at I  will c a ll t h e S E C  st aff t o SE C  st aff.”  E x. 1 at 5 2: 1 4- 1 7. 

F urt h er, at a l at er m e et a n d c o nf er o n A pril 1 6, 2 0 2 1, c o u ns el  as k e d  th at  th e S E C  s e arc h  th e p ers o n al 
d e vi c es a n d  e mail  a c c o u nt s of  th e 1 9 S E C c ust o di a ns, alt h o u g h f e d er al la w re q uir es offi ci als  usi n g 
p ers o n al d e vi c es t o c o p y c o m m u ni c ati o ns o nt o of fi ci al a g e n c y a c c o u nts.  S e e 4 4 U. S. C. § 2 9 1 1( a).  T h e 
I n di vi d u al D ef e n d a nts thr e at e n e d t o wit h h ol d t h eir o w n d o c u m e nts s h o ul d t h e S E C ref us e. 1   If n ot 
c o nstr ai n e d n o w , Def e n d a nts h a v e sh o w n t h at th e y will c o nti n u e to i g n or e th e C o urt’s ruli n gs a n d 
d e m a n d m or e e n dl ess, b ur d e ns o m e , a n d u n n e c ess ar y dis c o v er y. 

III. T h e r e Is N o  Re as o n  to  Br o a d e n  th e C o u rt’s O r d e r.

D ef e n d a nts r e p e at e d j ustifi c ati o n f or s u c h f ar- r a n gi n g dis c o v er y  i nto  t h e SE C’s  i nter n al d eli b er ati o ns  is 
th at  we s u e d  in di vi d u al s i n thi s c as e.   Un d er D ef e n d a nts’ v i e w of di s c o v er y, a n y ti m e t h e S E C br i n gs a 
c as e i n w hi c h a d e f e n d a nt’s m e nt al s t at e is a t iss u e, t h at d ef e n d a nt w o ul d b e e nt itl ed t o br o a d dis c o v er y 
int o t h e int er n al vi e ws of th e a g e n c y’s e m pl o y e es.  As this C o urt re c o g ni z e d, t h at v i e w w o ul d c hill 
f e d er al a g en ci es’  deli b er ati v e pr o c ess es b y  for ci n g  th e m  to “ o p er at e in a fis h b o wl, ” U. S. Fis h a n d 
Wil dlif e S er v.  v. Sierr a  Cl u b, I n c ., 1 4 1 S. Ct. 7 7 7, 7 8 5 ( 2 0 2 1) (cit ati o n o mitt e d); s e e als o  Ex. 1 at 5 2: 1 4-
5 3: 1 9.  I n d e e d, pr ot e cti n g d eli b er ati v e pr o c ess is ess e nti al t o a v oi d c hilli n g g o v er n m e nt d e li b er ati o ns: 
“[t] h e pr i vil e g e is ro ot e d in ‘t h e o b vi o us re ali z ati o n t h at of fi ci als w ill n o t c o m m u ni c at e c a n di dl y a m o n g 
t h e ms el v es if e a c h re m ar k  is a p ot e nti al  it e m of dis c o v er y a n d  fro nt  p ag e n e ws.’ ”  U. S. Fis h a n d Wil dlif e 
S er v. , 1 4 1 S. Ct. at 7 8 5 .   

T h at tw o i n di vi d u als w er e c h ar g e d wit h s ci e nt er- b as e d  viol ati o ns d o es n ot  c h a n g e t hi s a n al ysis.   First , 
t h ere is n ot hi n g i m pr o p er or n o v e l a b o ut s ui n g  i n di vi d u als f or viol ati n g  Se cti o n  5 of t he  Se c uriti es  A ct 
of 1 9 3 3.  T h e S E C h a s br o u g ht a cti o ns a g ai nst o v er 1 0 0 i n di vi d u als i n t h e di git al a ss et s p a c e s i n c e 2 0 1 4, 
i n cl u di n g f or vi ol ati n g S e cti o n 5 a g ai nst o v e r 5 0 of th e m.  E. g. , S E C v . R E c oi n Gr o u p, I n c., N o. 1 7 Ci v. 
5 7 2 5 ( E. D. N. Y. S e pt. 2 9, 2 0 1 7); S E C v . Pl e x C or ps, N o. 1 7 Ci v. 7 0 0 7 ( E. D. N. Y. D e c. 1, 2 0 1 7).  I n d e e d, 
“ [ h] ol di n g i n di vi d u als li a bl e for w r o n g d oi n g is a c or e pi ll ar o f a n y str o n g e nf or c e m e nt pr o gr a m . . . t o 
h a v e  a str o n g d et err e nt eff e ct o n  m ar k et p arti ci p a nts,  it is abs ol ut el y  criti c al t h at r es p o nsi bl e i n di vi d u als 
b e c h ar g e d a n d t h at w e p ur s u e th e  e vi d e n c e as hi g h  as it  c a n  ta k e us. ”  M ar y  J o W hit e,  A N e w M o d el for 
S E C E nf or c e m e nt: P r o d u ci n g B ol d a n d U nr el e nti n g R es ults  ( N o v. 1 8, 2 0 1 6) a v ail a bl e at  
htt ps:// w w w.s e c. g o v/ n e ws/s p e e c h/ c h air- w hit e -s p e e c h - n e w- y or k-u ni v ersit y- 1 1 1 8 1 6. ht ml.   T h us, “ o v er 
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Affir mi n g t h e Or d er’s r uli n g t h at i nt er n al st aff vi e ws o n Bit c oi n, et h er, a n d X R P ar e n ot r el e v a nt w o ul d 
n ot r es ult i n t h e C o urt d e ci di n g t h e m erits of t h e dis p ut e, t h e c o n c er n w hi c h D ef e n d a nts’ a d v a n c e d as  t o 
e xt er n al d o c u m e nts.  A n y i nt er n al vi e ws or c o m m u ni c ati o ns of S E C st aff di d n ot c o nstit ut e t h e a g e n c y’s 
vi e ws or i nt er pr et ati o ns, w er e n ot k n o w n t o D ef e n d a nts, a n d c o ul d n ot h a v e i nf or m e d w h et h er a n y b eli ef 
t h e y h a d a b o ut t h e st at us of X R P w as r e as o n a ble.  T h e S E C’s vi e ws a n d i nt er pr et ati o ns a b o ut di git al 
ass ets w er e e x pr ess e d i n p u bli c S E C g ui d a n c e, S E C fil e d a cti o ns, a n d t h e ot h er p u bli c s o ur c es d es cri b e d 
b el o w.  If D ef e n d a nts wis h t o ar g u e t h at t h er e w as i n a d e q u at e S E C g ui d a n c e, t h at ar g u m e nt m a y b e 
m a d e b as e d o n t h e p u bli c st at e m e nts of t h e S E C , or l a c k t h er e of.  I n ot h er w or ds, D ef e n d a nts ar e a bl e t o 
ass ert all t h eir d ef e ns es, i n cl u di n g t h at X R P is li k e Bit c oi n or et h er f or p ur p os es of H o w e y , b as e d o n 
p u bli cl y a v ail a bl e f a cts k n o w n t o all p arti es.   

B y c o ntr ast, if t h e C o urt r ul es t h at i nt er n al st aff vi e ws or i ntr a - a g e n c y c o m m u ni c ati o ns a b o ut Bit c oi n 
a n d et h er ar e r el e v a nt t o X R P, it will eff e cti v el y b e d e ci di n g t h e H o w e y iss u e a g ai nst t h e S E C o n t h e 
m erits, b y r uli n g t h at t h e S E C’s i nt er n al vi e ws as  t o all di git al ass ets  ( or, p ot e nti all y, all “i n v est m e nt 
c o ntr a cts ”) ar e r el e v a nt t o t h e a n al ysis, a pri n ci p al t h at w o ul d mir e all f e d er al liti g ati o n i n e n dl ess 
di s c o v er y a b o ut i nt er n al d o c u m e nts e a c h t i m e it br o u g ht a ci vil e nf or c e m e nt a g ai n ( or e v e n a cri mi n al 
o n e, w h er e a d ef e n d a nt c ert ai nl y w o ul d ar g u e a b o ut his or h er st at e of mi n d). 

T h e S E C a c c or di n gl y r es p e ctf ull y r e q u ests t h at t h e C o urt iss u e t h e att a c h e d pr o p os e d or d er li miti n g t h e 
pr o d u cti o n of S E C c o m m u ni c ati o ns t o t he e xt er n al d o c u m e nts  t h e S E C is c urr e ntl y r e vi e wi n g a n d 
pr o d u ci n g , as w ell as t h e a g e n c y’s e x pr ess e d vi e ws a n d i nt er pr et ati o ns, i n a c c or d a n c e wit h t h e Or d er, 
a n d b arri n g D ef e n d a nts fr o m s e e ki n g dis c o v er y of t h e p ers o n al d e vi c es or e m ails  of S E C e m pl o y e es, at 
l e ast a bs e nt a r e as o n t o b eli e v e t h at S E C e m pl o y e es c o n d u ct e d a g e n c y b usi n ess o n s u c h d e vi c es, as 
pr o p os e d i n E x hi bit  2.  As t his C o urt n ot e d wit h r es p e ct t o t h e S E C’s r e q u est f or t h e I n di vi d u al 
D ef e n d a nts’ b a n k r e c or ds, a bs e nt e vi d e n c e t h at s u c h s o ur c es c o nt ai n r es p o nsi v e d o c u m e nts, s u c h 
i ntr usi v e r e q u ests s h o ul d n ot b e gr a nt e d. 

I V.  T h e  S E C’s I nt e r p r et ati o ns a n d  Vi e ws o n t h e L a w M ust B e a n d A r e P u bli c all y E x p r ess e d.

T h e S e c uriti es a n d E x c h a n g e A ct of 1 9 3 4 cr e at e d t h e S E C , 1 5 U. S. C. § 7 8 d, a n d C o n gr ess h as si n c e 
e m p o w er e d it t o e n g a g e i n c ert ai n pr o c ess es t h at l e a d t o offi ci al S E C  i nt er pr et ati o ns of l a w : ( 1) 
a d mi nistr ati v e pr o c e e di n gs i n w hi c h t h e S E C p u blis h es “its fi n di n gs ” as t o s e c uriti es l a ws vi ol ati o ns 
p urs u a nt t o st at ut or y a ut h orit y, s e e 1 5 U. S. C. § § 7 7 h- 1( a), 7 8 u- 3( a); ( 2) r ul e m a ki n g p urs u a nt t o t h e 
A d mi nistr ati v e Pr o c e d ur e A ct, 5 U. S. C. § 5 5 1 et s e q. ; a n d ( 3) r e p orts t o “ p u blis h i nf or m ati o n c o n c er ni n g 
a n y . . . vi ol ati o ns ” of t h e s e c uriti es l a ws.  1 5 U. S. C. § 7 8 u( a); s e e als o  E x. 4  ( D efs.’ Br. i n O p p. i n 
T etr a g o n Fi n. Gr p. Lt d. v. Ri p pl e L a bs, I n c. , 2 0 2 1- 0 0 0 7-M T Z) ( “ C h a n c er y Liti g ati o n ”) at 2 0- 2 3 (st ati n g 
t h e f or e g oi n g t hr e e b asis of offi ci al S E C a cti o n).  T h es e p ositi o ns ar e al w a ys a c c o m plis h e d b y a v ot e of 
all of t h e S E C’s C o m mis si o n ers.  S e e  als o S E C v. Z a h ar e as , 3 7 4 F. 3 d 6 2 4, 6 2 9 ( 8t h Cir. 2 0 0 4) ( “S E C 
a cti o ns ar e n or m all y a ut h ori z e d aft er a m e eti n g wit h all fi v e m e m b ers of t h e C o m mis si o n a n d r el e v a nt 
m e m b ers of t h e st aff.  T h es e m e eti n gs all o w f or dis c ussi o n a n d d e b at e wit hi n t h e S E C a n d r es u lt i n 

8 0 % of th e S E C’s e nf or c e m e nt a cti o ns . . . i n v ol v e d c h ar g es a g ai nst in di vi d u als ” in c ert ai n y e ars of 
C h air W hit e’s  t en ur e  as t h e l e a d er of th e  S E C, A CI’s 3 2 n d F C P A  Co nf er e n c e K e y n ot e  Ad dr ess , A n dr e w 
C er es n e y, Dir e ct or, Di visi o n of E nf or c e m e nt (N o v. 1 7, 2 0 1 5), as w ell a s a b o ut 7 3 % of s u c h a cti o ns in 
c ert ai n  y ears  of Ch air C l a yt o n’s t e n ur e.  S e e  SE C D i visi o n of E nf or c e m e nt A n n u al R e p ort – A L o o k 
B a c k  at Fis c al Ye ar  2 0 17 ( N o v. 1 5, 2 0 1 7) a t 1 1.  
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u p o n t h e m erits of, or gi v e n a p pr o v al t o, a n y s e c urit y  or a n y tr a ns a cti o n or tr a ns a cti o ns t h er ei n. . . . ”).2  

T h e Fr e e d o m of I nf or m ati o n A ct ( “ F OI A ”) r e q uir es t h e S E C  t o dis cl os e d o c u m e nts t h at c o nt ai n a n y 
offi ci al i nt er pr et ati o n of t h e f e d er al s e c uriti es l a ws, i n cl u di n g t hi n gs d es cri b e d a b o v e s u c h as a g e n c y 
r ul es, b ut als o a br o a d er c at e g or y, i n cl u di n g p oli ci es, i nt er pr et ati o ns, a n d fi n al o pi ni o ns.  S e e  5 U. S. C. 
§ 5 5 2( a); s e e als o  1 7 C. F. R. § 2 0 0. 8 0( a)( 2)(i) ( S E C r ul e i m pl e m e nti n g F OI A r e q uir e m e nts); S c h w artz v.
I nt er n al R e v e n u e S er vs., 5 1 1 F. 2 d 1 3 0 3, 1 3 0 5 ( D. C. Cir. 1 9 7 5) ( F OI A d o es n ot pr ot e ct fr o m dis cl os ur e
d o c u m e nts t h at “r e pr es e nt p oli ci es, st at e m e nts or i nt er pr et ati o ns of l a w t h at [ a n] a g e n c y h as a ct u all y
a d o pt e d.  T h e p ur p os e of t his li mit ati o n is t o pr e v e nt b o di es of ‘s e cr et l a w’ fr o m b ei n g b uilt u p a n d
a p pli e d b y g o v er n m e nt a g e n ci es. ”).  T h us, t h e S E C p u blis h es o n its w e bsit e a cti o ns t h e S E C is t a ki n g or
c ert ai n r e g ul at or y a cti o ns it is c o nsi d eri n g t a ki n g, as w ell as f or m al st aff vi e ws t h at h a v e b e e n a d o pt e d
b y t h e a g e n c y a n d ar e t h us a p pr o pri at e f or p u bli c r el e as e.  S e e A p p’ x A (listi n g w e bsit es w h er e s u c h
i nf or m ati o n is p u blis h e d).  P arti c ul arl y r el e v a nt h er e is t h at t h e S E C p u blis h e d dir e ct g ui d a n c e o n t h e
i ss u e of di git al ass et s e c uriti es i n t h e D A O R e p ort i n 2 0 1 7.  S e e i d.   Als o, e v er y S E C a cti o n r e g ar di n g
di git al ass ets — a n d l e g al bri efs fil e d t h er e wit h — s er v e s as p u bli c g ui d a n c e o n t h e S E C’s vi e ws a n d
i nt er pr et ati o ns.  E. g. , Br. of S E C i n S u p p. of U nit e d St at es, U nit e d St at es v. Z asl a vs ki y , N o. 1 7 Cr. 6 4 7,
2 0 1 8 W L 2 0 1 6 1 9 1 ( E. D. N. Y. M ar. 1 9, 2 0 1 8) ( d et aili n g S E C vi e w f or w h y H o w e y  a p pli e d t o s al es of
di git al ass ets b y i n di vi d u al).   A c c or di n gl y, t h e S E C d o es n ot h a v e i nt er n al, n o n- p u bli c d o c u m e nts t h at
e x pr ess t h e “ a g e n c y’s i nt er pr et ati o ns or  vi e ws, ” E x. 1 at 5 2: 1 4- 5 3: 1 9, of t h e f e d er al s e c uriti es l a ws.

V.  T h e R e n e w e d R e q u est f o r I nt e r n al S E C St aff C o m m u ni c ati o ns Is C o nt r a r y t o t his C o u rt’s
O r d e r  a n d D e m o nst r at es F u rt h e r Dis c o v e r y G a m es m a ns hi p b y D ef e n d a nts .

D ef e n d a n ts’ a p pr o a c h is p art of a p att er n of g a m e s m a ns hi p wit h r es p e ct t o dis c o v er y a n d t h e f oll o wi n g 
e x a m pl es s h o w t h at D ef e n d a nts d o n ot a ct u all y s e e k r el e v a nt e vi d e n c e, b ut r at h er s e e k t o h ar ass t h e 
S E C, d er ail t h e c as e’s f o c us a w a y fr o m its m erits, a n d b o g d o w n t h e S E C wit h d o c u m e nt r e vi e w.   

Fi rst , D efe n d a nts d e m a n d e d e m ails fr o m f or m er S E C C h air J a y Cl a yt o n, w h o s er v e d as C h air fr o m 
2 0 1 7- 2 0 2 0, w hi c h D ef e n d a nts p ur p ort t o b eli e v e will c o nt ai n e vi d e n c e r el e v a nt t o t h e S E C’s vi e ws of 
X R P, Bit c oi n, a n d et h er a n d c o ul d f u rt h er t h eir “f air n oti c e ” d ef e ns e, b as e d m ostl y o n t h e S E C’s 
s u p p os e d f ail ur e t o “ pr o vi d e[] ” a n y “i n di c ati o n ” t h at X R P w a s a s e c urit y f or t h e “ y e ars ” t h at X R P tr a d e d 
i n p u bli c m ar k ets.  S e e  M ar. 6, 2 0 2 1 L ett er ( D. E. 7 0) at 2, 3.  B ut t h e r el e v a nt p eri o d f or s u c h a 
( m eritl ess) d ef e ns e d at es b a c k t o at l e ast 2 0 1 3 w h e n X R P b e g a n tr a di n g, a n d w h e n t w o of Ri p pl e’s 
c urr e nt l a w y ers w er e C h air of t h e S E C a n d Dir e ct or of its Di visi o n of E nf or c e m e nt .  D ef e n d a nts di d n ot 
as k f or t h eir e m ails t o b e s e ar c h e d, e v e n t h o u g h t h e t h e n- C h air of t h e S E C m a d e p u bli c st at e m e nts as t o 
h er o w n vi e ws o n w h et h er a di git al ass et is a s e c urit y ( w hi c h w o ul d pr es u m a bl y b e e n c o m p ass e d wit hi n 

2  T h e S E C als o h as st at ut or y a ut h orit y t o d el e g at e “f u n cti o ns ” t o t h e st aff, 1 5 U. S. C. § 7 8 d -1( a), b ut t h e S E C h as n ot 
d el e g at e d st aff a ut h orit y t o d et er mi n e w h et h er s o m et hi n g i s a s e c urit y.  T h u s , st aff c a n n ot r es ol v e t h at s u b st a nti v e iss u e f or 
t h e a g e n c y  wit h o ut a v ot e of t h e C o m missi o n ers.  Si d ell v. C o m m’r of I nt er n al R e v e n u e , 2 2 5 F. 3 d 1 0 3, 1 1 1 ( 1 st Cir. 2 0 0 0) 
( “[ S]t at e m e nts b y i n di vi d u al I R S e m pl o y e es c a n n ot bi n d t h e S e cr et ar y [ of Tr e as ur y]. ”); W H X C o r p. v. S E C , 3 6 2 F. 3 d 8 5 4, 
8 6 0 ( D. C. Cir. 2 0 0 4) ( citi n g C h rist e n s e n v. H a rris Ct y ., 5 2 9 U.S. 5 7 6, 5 8 7 ( 2 0 0 0) ( “ st aff o pi ni o n s l a c k f or c e of l a w. ”)).  

a p pr o v al  of a n  a cti o n o nl y aft er a c o ns e ns us i s r e a c h e d. ”).  B y c o ntr ast, th e st at ut e s p e cifi c all y  pre cl u d es 
t h e a bs e n c e  of  S E C acti o n —t h e  b asis for  Ri p pl e’s “fair  n oti c e ” d ef e ns e a n d th e I n di vi d u al  Def e n d a nts’  
s ci e nt er th e or y —f r o m b e i n g d e e m e d a n S E C p os iti o n.  S e e  1 5 U . S. C. § 7 8 z (“ N o  a cti o n or fail ur e t o  a ct 
b y t h e C o m missi o n . . . s h all b e c o nstr u e d t o m e a n t h at t h e p a rti c ul ar a ut h orit y h as in a n y w a y p ass e d 
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3  S e e, e. g. , A u g. 3 0, 2 0 1 3 L ett er fr o m C h air M ar y J o W hit e t o T h e H o n or a bl e T h o m as R. C ar p er 
(htt p:// o nli n e. w sj. c o m/ p u bli c/r es o ur c es/ d o c u m e nts/ V C urr e nt y 1 1 1 8 1 3. p df ) ( “ W h et h er a virt u al c urr e n c y is a s e c urit y u n d er 
t h e f e d er al s e c uriti es l a w s, a n d t h er ef or e s u bj e ct t o o ur r e g ul ati o n, is d e p e n d e nt o n t h e p arti c ul ar f a cts a n d cir c u mst a n c es at 
iss u e. R e g ar dl ess of w h et h er a n u n d erl yi n g virt u al c urr e n c y is its elf a s e c urit y, i nt er ests iss u e d b y e ntiti es o w ni n g virt u al 
c urr e n ci es … li k el y w o ul d b e s e c uriti es a n d t h er ef or e s u bj e ct t o o ur r e g ul ati o n. ”).  

D ef e n d a nts’ e x p a nsi v e b ut m is g ui d e d t h e or y of rel e v a n c e) 3  a n d  t h e th e n- Dir e ct or of E nf or c e m e nt l e d t h e 
S E C’s  i niti al e nf or c e m e nt eff orts wit h r es p e c t t o di git al ass et  tr adi n g.  D ef e n d a nts di d  as k for  th e  e m ails 
of  th e th e n- Dir e ct or’s  dir e ct r e p orts d uri n g t h e ti me th at th e y r e p ort e d t o hi m a n d w h e n a n y 
r e c o m m e n d atio n t h e y m a d e for a n e nf or c e m e nt  a cti o n wo ul d h a v e to b e v ot e d o n b y t h e C h air.  W e  
p oi nt t his  o ut n ot t o su g g est t h at t h eir  em a ils ar e rel e v a nt b ut,  r at h er, t h at D ef e n d a nts  k n o w t h ey  ar e n ot 
a n d t h at is w h y t h e y h a v e o mitt e d t h e t w o m ost p o w e rf ul d e cisi o n m a k ers a t th e a g e n c y d uri n g t h e 
r el e v ant ti m e  p eri o d fr o m t h eir list of cust o di a ns.   Def e n d a nts’  re q u ests ar e n ot  aim e d  at g at h eri n g 
r el e v a nt e vi d e n c e b ut a t g a mi n g dis c o v er y a n d s hifti n g t h e fo c us a w a y fr o m th e m erits of th e S E C’s 
cl ai m  t h at Ri p pl e s h o ul d h a v e c o m pli e d w it h t h e re gistr ati o n pr o visi o ns of  th e f e d er al  s e c uriti es l a ws.  

S e c o n d , rel at e dl y,  Def e n d a nts’  n ew  re q u e st t h at t h e S E C s e arc h  th e p e rs o n al d evi c es of  SE C  em pl o y e es 
fits int o a br o a d er p a tt er n of tr yi n g to m a k e this c as e a b o ut ra n d o m a n d irr el e v a nt c o m m u ni c ati o ns b y 
S E C  st aff in st e a d  of Rip pl e’s u nr e gist er e d  off eri n g of X R P.   T h er e is n o  b asis t o  beli e v e t h at  SE C  
e m pl o y e es us e d  p ers o n al e mail  a c c o u nts or  d evi c es t o  e x pre ss a g e n c y  int er pr et ati o ns or  vie ws o n  
Bit c oi n, e t h er, or X R P to t h e m ar k et, s e e 4 4 U. S. C. § 2 9 1 1( a), i n p art b e c a us e,  as D ef e n d a nts ar e a w ar e,  
i nt er n al SE C  p oli ci es pr o hi bit s uc h  pr a ct ic es a n d  e mpl o y e es ar e iss u e d  offi ci al iP h o n es,  e mail  a cc o u nts,  
a n d d es kt o ps or l a pt o ps.  Ne v ert h el ess,  t h e I n di vid u al D ef e n d a nts  t ol d t he  SE C  t h at t he y  will n ot 
pr o d u c e r el e v a nt  d o cu m e nts t h at  are r es p o nsi v e t o S E C  r e q u ests s er v e d mo nt hs a g o  u nl ess t h e S E C 
a c c e d es t o t h eir p l a n n e d intr usi o n i nt o t h e p e rs o n al c orr es p o n d e n c e of S E C e m pl o y e es.  

T hi r d , o n M ar c h 3 1, 2 0 2 1 D ef e n d a nts s er v e d a t hir d- p art y s u b p o e n a for d o c u m e nts rel ati n g t o F or m er 
C h air C l a yt o n’s c o m p e ns ati o n aft er  his  t en u r e at t h e SE C.   S e e E x. 5.  At th e A pril 1 4 m e et a n d c o nf er, 
Ri p pl e e x pl ai n e d t h at b e c a us e th e t ar g et e d fir m in v est e d e x cl usi v el y  i n Bit c oi n an d  et h er, t his r eq u est 
w as pr o b ati v e to t h e “fi n a n ci al m oti v ati o ns ” of th e “ d e cisi o n- m a k ers ” in v ol v e d i n t h e d e cisi o n t o br i n g 
this a cti o n.  B ut this a cti o n w as a p pr o v e d b y a v ot e of th e full C o m missi o n a n d it is diffi c ult to f at h o m 
h o w di s c o v er y of a n i n di vi d u al C o m missi o n er’s fi n a n c es is i n a n y w a y a p pr o pri at e u n d er th e F e d er al 
R ul es of C i vil P r o c e d ur e, p a rti c ul arly w h e n t h e C o urt h a s a lr e a d y r ul ed t h at th e r e is n o n e e d t o pr o d u c e 
th e b a n k r e c or ds of th e D ef e n d a nts  i n t his c as e w h o m a d e h u n dr e ds of m illi o ns of d ol l ars fr o m a n ill e g al 
off eri n g of s e c uriti es.   

It is cl e ar t h at D ef e n d a nts’ d e sir e to i g n or e th e Or d er a s well  as t h eir a tt e m pt to e n g a g e in br o a d 
dis c o v er y of th e p e rs o n al c o m m u ni c ati o ns a n d fi n a n c es of p u bl i c ser v a nts is d esi g n e d  to  distr a ct  th e 
S E C  an d  t h e Co urt fr o m  t h e me rits of t h e cl ai ms ag ai ns t t h e m.  W hilst t h e y  n o w i nsist t h at i nt er n al st aff  
vi e w s a r e si g nifi c a nt ( d es pit e t h e O r d er’s d e ni al of th eir re q u est for th os e d o c u m e nts), o nl y t w o m o nt hs 
a g o D ef e n d a nts insist e d t o a di ff er e nt C o urt, i n a c as e th at re v ol v e d ar o u n d t h e m e a ni n g of this v e r y 
l a ws uit, t h at “‘it is th e C o m missi o n  a n d onl y  th e  C o m missi o n’  wh os e a cti o ns ‘ h a v e t h e f or c e a n d  eff e ct  
of la w.’ ”  E x. 3 ( C h a n c er y Liti g ati o n B r.) a t 3 1 ( n oti n g t h at th e “ disti n cti o n b et w e e n St aff a n d t h e 
C o m missi o n  is a w ell -est a blis h e d  an d  criti c al di vi d e, carr yi n g  i m p ort a nt l e g al disti n cti o ns ”). 

T h e S E C  res p e ctf ull y  r e q u ests t h at t h e C o urt rej e ct  Def e n d a nts’  im pr o p er  dis c o v er y  de m a n ds a n d  iss u e 
t h e att a c h e d pr o p os ed di s c o v e r y or d er.  
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R es p e ctf ull y s u b  mitt e d,   

c c:     All  c o  u ns el ( vi a  E  C F ) D u g a n   Bliss 

H a vi n g r e vi e w e d t h e p arti es' s u b missi o ns, t h e C o urt m a k es t h e f oll o wi n g cl arifi c ati o ns: T h e S E C m ust 
pr o d u c e c o m m u ni c ati o ns wit h t hir d- p arti es, i n cl u di n g e xt er n al a g e n ci es, s u bj e ct t o pri vil e g e. T h e S E C 
n e e d n ot pr o d u c e i nf or m al i nt er n al a g e n c y c o m m u ni c ati o ns, s u c h as e m ails, a n d s u c h c o m m u ni c ati o ns 
n e e d n ot b e s e ar c h e d or l o g g e d. F or m al i nt er n al c orr es p o n d e n c e, s u c h as m e m or a n d a b et w e e n S E C 
di visi o ns dis c ussi n g Bit c oi n, Et h er e u m, a n d X R P ar e r el e v a nt a n d dis c o v er a bl e. T o t h e e xt e nt t h at t h e 
S E C b eli e v es s u c h f or m al i nt er n al c o m m u ni c ati o ns ar e pri vil e g e d, s u c h d o c u m e nts m ust b e n ot e d o n a 
pri vil e g e l o g. T h e C o urt dir e cts t h e p arti es t o c o nti n u e t o m e et- a n d- c o nf er o n t h e r e m ai ni n g iss u es 
pr es e nt e d i n t h eir l ett ers. 
S O O R D E R E D.  
 
 
 
 
 
 
D at e d: M a y 6, 2 0 2 1 
            N e w Y or k, N e w Y or k 

H a vi n g r e vi e w e d t h e p arti es' s u b missi o ns, t h e C o urt m a k es t h e f oll o wi n g cl arifi c ati o ns: 
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pr o vi d e d o n a pri vil e g e l o g, s u c h as d at es a n d p arti ci p a nts, m a y its elf b e r el e v a nt a n d is dis c o v er a bl e. 
( 4) A n y d o c u m e nts wit h h el d o n t h e b asis of pri vil e g e m ust b e i d e ntifi e d o n a pri vil e g e l o g.  
( 5) T h e C o urt dir e cts t h e p arti es t o c o nti n u e t o m e et- a n d- c o nf er o n t h e r e m ai ni n g iss u es pr es e nt e d i n 
t h eir l ett ers. 
R es p e ctf ull y, t h e Cl er k of C o urt is dir e ct e d t o G R A N T i n P A R T t h e m oti o n at E C F N o. 1 2 6. 
S O O R D E R E D.  
 
 
 
 
 
D at e d: M a y 6, 2 0 2 1 
            N e w Y or k, N e w Y or k 
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            N e w Y or k, N e w Y or k 

Case 1:20-cv-10832-AT-SN   Document 163   Filed 05/06/21   Page 6 of 6




