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conducting a shadow intelligence operation against Sater and Trump”); id. ¶¶ 96–102 (attempting 
to construct a fraudulent misrepresentation claim around a conspiracy theory). 

There are numerous reasons of which you should be well aware that this core allegation 
is false as a matter of fact.  We remind you of some of them here, so that you can re-consider the 
draft pleading in light of your professional ethical obligations. 

First, as you and your client well know, neither my firm nor my clients gathered any 
“intelligence” against Sater under the CAA, let alone for use in connection with the U.S. 
presidential election.  In fact, as both Sater and his then-counsel Robert Wolf agreed, the very 
first meeting between my firm and Sater was on Election Day in 2016.  As Sater’s then-counsel 
testified, “I remember it vividly because it was the day that Trump was elected, and the 
connection subsequently with Sater was extremely ironic to me.”  8/8/2019 Hearing Tr. at 118, 
City of Almaty v. Ablyazov, No. 15 Civ. 5345 (S.D.N.Y.); see id. at 152 (Sater, agreeing).  Sater 
also admitted in sworn testimony that he never met with or communicated with any representative 
of my clients, ever.  Id. at 149.  To state the obvious, it cannot be possible that my clients 
associated themselves with Sater to harm the Trump campaign if neither they nor their counsel 
met him until Election Day. 

Second, Donald Trump announced his candidacy after the CAA was executed. The CAA 
was entered into as of June 12, 2015—a fact conveniently ignored in the pleading.  Donald Trump 
did not announce his candidacy until June 16, 2015.  Further, the negotiations over the CAA 
began much earlier. [See, e.g., Case No. 15 Civ. 5345, ECF No. 1248 at 13 (Opinion and Order 
describing Wolf’s attempt to negotiate the CAA with the City of Almaty’s then-counsel in May 
2015); 8/8/2019 Hearing Tr. at 94, City of Almaty v. Ablyazov, No. 15 Civ. 5345 (S.D.N.Y.) 
(Wolf testifying that his first meeting with Almaty’s then-counsel was in or before April 2015).  
The draft pleading further falsely states that the “CAA was negotiated by counsel, with Boies 
Schiller & Flexner (Boies Schiller) advising the Kazakhs.”  Id. at 15–16.  As Litco’s own lawyer 
has testified, Boies Schiller was not involved in those negotiations, and was retained after the 
CAA was signed.  See, e.g., 8/8/2019 Hearing Tr. at 107–08, City of Almaty v. Ablyazov, No. 15 
Civ. 5345 (S.D.N.Y.).   

Third, it was Litco and its counsel Robert Wolf who approached our clients about 
providing assistance, not the other way around.  As Wolf testified, he approached Latham & 
Watkins at some point no later than early 2015 after Latham filed a lawsuit on behalf of the City 
of Almaty against Ilyas Khrapunov in the Central District of California.  According to Wolf, he 
pitched Latham and Arcanum on the assistance Litco could provide in our clients’ asset recovery 
efforts.  Id. at 86 (“we sought out Latham because Litco wanted to provide assistance.”).  This 
course of events is wholly at odds with the baseless narrative in your draft pleading, which falsely 
suggests that our clients sought out Sater with the intention of somehow using him against a 
presidential campaign that would not be announced by Donald Trump until months later. 

Fourth, the stated and obvious purpose of the CAA was to engage Litco’s assistance in 
recovering “misappropriated assets.” CAA Recitals. As the federal court already determined, my 
clients did not “engage Sater” in anything because they had no idea that Sater was associated 
with Litco.  See id. at 16.  Similarly, Sater’s “involvement with the Kazakhs” did not “begin in 
June 2015, when Sater entered into the [CAA],” id. ¶ 24, because Sater did not enter into the 
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CAA at all.  Kalsom Kam entered into the CAA on Litco’s behalf in June 2015, but it wasn’t 
until much later – Election Day 2016 – that Sater himself appeared, as a witness.  

As your client has admitted, and as the federal court has found, your client deliberately 
sought to hide his identity and association with Litco from our clients during this time period. 
8/8/2019 Hearing Tr. at 147–48, City of Almaty v. Ablyazov, No. 15 Civ. 5345 (S.D.N.Y.); City 
of Almaty, Kazakhstan v. Sater, No. 19-cv-2645, 2019 WL 6681560, at *4 (S.D.N.Y. Dec. 6, 
2019) (“Sater testified that he wanted to hide his affiliation with Litco”).   This, too, is wholly 
inconsistent with the preposterous allegation that our clients not only knew about Sater’s 
involvement with Litco, but entered into the CAA “as a pretext for gathering intelligence against 
Sater.”  

b. The Kazakh Entities Terminated the CAA Because of Litco’s Breach, not
Because the Kremlin Secretly Controls Them

The draft pleading also falsely states that my clients “manufactur[ed] reasons not to pay” 
Sater under the CAA and that “the Kremlin had directed the Kazakhs not to pay Sater, because 
of his espionage activities against Russia.” Draft Compl. ¶ 5; see also id. ¶ 14 (claiming my 
clients were “puppets” of “former KGB agent Vladimir Putin  and his cronies at the Kremlin”). 
The pleading goes on to falsely state that, “[i]n 2019, [the Kazakh Entities] directed Boies 
Schiller to start a retaliatory action against Sater in response to his filing of an arbitration action.” 
Draft Compl. ¶ 67.  

Again, this allegation is incompatible with the objective facts.  In reality, our clients 
notified Litco by letter dated October 9, 2018 that they had terminated the CAA shortly after they 
learned that Sater had secretly concealed his ownership of Litco.  In doing so, Sater had received 
money paid to Litco in violation of Litco’s contractual representation that “No potential witness 
which Litco identifies and produces to Arcanum in connection with assistance to be provided 
under this Agreement shall have any ownership interest in Litco or in the Monthly Fees or 
Recoveries Consideration payable to Litco under this Agreement.”  CAA ¶ 6(e).  As the federal 
court has already found, Litco affirmatively hid this critical information from BSF and its clients. 
See City of Almaty v. Ablyazov, No. 15-cv-05345, ECF No. 1248, at *17 (S.D.N.Y. May 19. 
2020) (Opinion and Order finding that “the day before Sater’s deposition in this case, BSF asked 
Wolf who owned Litco and Wolf stated he did not know.  This was obviously a lie, as Wolf knew 
full well that Sater owned Litco and was receiving compensation under the Litco CAA.”).   

The same letter demanded that Litco repay to our clients all amounts paid under the CAA, 
and asked for a response by October 12, 2018.  On that date, Litco responded by filing an 
anticipatory arbitration with the American Arbitration Association.  Far from retaliating against 
your client for initiating the arbitration, the above timeline makes clear that our clients had 
already committed to litigating Litco’s breach of the CAA.  Further, the undisputed evidence is 
that our clients had been investigating the claims underlying the federal case against Sater since 
in or about March 2017, when they learned that he had kept more than $20 million in their stolen 
funds – information that Sater concealed from our clients.  Sanctions Opp. Br., City of Almaty v. 
Ablyazov, No. 15-cv-05345, ECF No. 993, at 9–10 (S.D.N.Y. Mar. 26, 2019). 
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a. The Draft Pleading Is Filled With Factual Contentions That Lack Any 
Evidentiary Support 

Throughout the draft pleading, you make far-fetched claims that lack any basis in fact.  It 
is not sufficient that your client – any client, but especially Sater – may have told you that the 
allegations in the pleading are true.  Filing a complaint with such ridiculous and false allegations 
subjects you to sanctions for failing to conduct a reasonable inquiry into their accuracy and 
truthfulness.  See Goldman v. Barrett, 825 F. App’x 35, 37 (2d Cir. 2020) (“[E]very attorney 
owes a duty to conduct a pre-litigation inquiry into the viability of a pleading that is objectively 
reasonable under the circumstances. . . .  [A]n attorney may not base an allegation solely on a 
client’s representation if it is objectively unreasonable to believe that the representation could 
support the allegation.”).   

What follows is a small selection – by no means exhaustive – of the allegations in the 
draft pleading that are totally false and that lack any evidentiary support.  In order to make these 
allegations, you, as counsel, would have to independently verify them, which is impossible 
because they are false. 

• “the Kremlin had directed the Kazakhs not to pay Sater, because of his 
espionage activities against Russia.”  Draft Compl. ¶ 5.2 

• The “plot against Sater was coordinated by . . . the Kazakh KGB.”  Id. ¶ 9. 

•  “[T]he Kremlin was furious” that our clients were “trying to settle with 
Sater.”  Id. 

• “The Kazakhs’ objective was to illegally influence the 2016 U.S. 
Presidential Election by obtaining information from Sater to politically 
damage Donald Trump.”  Id. ¶ 36. 

• The “Kazakh KGB” agent allegedly directing our clients was “taking 
orders from his old bosses at the Kremlin,” id. ¶ 37, and “was instructed 
by the FSB in Moscow to never pay Sater any money under the CAA,” id. 
¶ 54. 

• Our clients “terminated mediation, likely as a result of the Kremlin’s 
standing instructions not to pay Sater.”  Id. ¶ 48. 

•  “Arcanum and Boies Schiller . . . carried out the Kazakh KGB’s 
objectives” Under the “direct operational control” of a “Kazakh KGB” 
agent.  Id. ¶ 56. 

                                                 
2  It does not help that certain of your allegations are explicitly based on hearsay, as 
indicated by your use of introductory phrases like “Sater learned . . .” or “Kazakh sources 
subsequently informed Sater that. . . .”  
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• The purported “operation was sponsored, funded, and approved by the 
Kazakh KGB.”  Id. ¶ 61. 

• “Sater finds himself across the table from former KGB agent Vladimir Putin and 
his cronies at the Kremlin, with the Kazakhs reduced to puppets.”  Id. ¶ 14. 

We are aware of no conceivable facts that would support the above claims, among many 
others.  If you rely on Sater’s hearsay and speculation and fail to speak to his “sources” 
directly or otherwise take reasonable steps to verify that there is any “evidentiary support” 
for these outlandish claims, you will have failed to undertake a reasonable inquiry under 
Rule 11.  In any event, because these claims are all false, it would be impossible to verify 
them. 

b. The Draft Pleading Contains Numerous Allegations That Are Admittedly 
Made For An Improper Purpose 

 Separate from the above assertions concerning Sater’s imagined Russian-led 
conspiracy against him, the draft pleading is filled with irrelevant, scandalous, and false 
allegations that are obviously designed to harass and embarrass.  Filing these allegations 
would also run afoul of Rule 11(b)(1), which prohibits pleadings “presented for any 
improper purpose.” 

It is incumbent on you, as Sater’s counsel, to independently verify the factual basis 
for the defamatory statements concerning, for example, the allegedly “appalling acts” and 
business dealings concerning KazMunaiGas of BTA’s majority shareholder.  Draft Compl. 
¶¶ 53–56. The purported basis for the statements at paragraph 53 are the unfounded claims 
by the very defendants in the related action – Ilyas Khrapunov and Mukhtar Ablyazov – 
who hacked and attempted to embarrass individuals associated with my clients, and who 
were later sanctioned for it.  Unfounded allegations by Sater’s co-conspirators do not 
satisfy an attorney’s legal obligation to conduct a reasonable inquiry into false statements 
of fact. Other allegations concerning BTA’s shareholder, such as those at paragraph 55, are 
simply irrelevant and designed to create the false appearance of political entanglement.3 

                                                 

3  The draft pleading also attempts to smear my law firm by making up facts about 
the firm or otherwise trying to suggest its actions were unethical. The draft pleading, for 
example, falsely alleges that BSF worked “in collaboration with Christopher Steele” and 
against your client.  Draft Compl. ¶ 38.  The FBI 302 report, which appears to be the entire 
basis for your allegations about Mr. Steele, makes no mention of my firm.  The draft 
pleading also falsely states that: the “CAA was negotiated by counsel, with [BSF] advising 
the Kazakhs,” id. ¶ 31; that the “Kazakh KGB” “had direct operational control over” BSF, 
id. ¶ 56; “Hunter Biden was himself a partner at Boies Schiller until 2014,” id. ¶ 57; and 
BSF “entered into the CAA,” id. ¶ 61. These statements, among many others, are false. 
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such statement or communication.  The defamation claims are therefore legally meritless.  
Tannerite Sports, LLC v. NBCUniversal News Grp., a division of NBCUniversal Media, LLC, 
864 F.3d 236, 245 (2d Cir. 2017) (“If a plaintiff must ultimately show falsity to win, a defamation 
claim described in the plaintiff’s complaint would not be ‘plausible’ absent an allegation that the 
defendant’s statements were false.”); de Rothschild v. Serlin, No. 19 CIV. 11439 (PGG), 2021 
WL 860227, at *7 (S.D.N.Y. Mar. 8, 2021) (to state a claim, defamation complaint “must at least 
‘identify the allegedly defamatory statements, the person who made the statements, the time 
when the statements were made, and the third parties to whom the statements were published.’” 
(internal citations omitted)). 

b. The Kazakh Entities Did Not Have Any Fiduciary or Confidentiality 
Obligations under the CAA 

The remaining claims in the draft pleading are premised on the frivolous notion that my 
clients and Arcanum had some special obligations to your client, such that they could conceivably 
be liable for breach of fiduciary duty, breach of a lawyer’s professional duties to its client, and 
the like.  Not only did my clients have no such relationship with Sater – whom, again, they did 
not know was associated with Litco – but the CAA itself does not contain the confidentiality 
obligations that the draft pleading relies upon.  See Draft Compl. ¶ 91 (claiming that the 
defendants “had a duty to maintain confidentiality with respect to information supplied by 
Sater”); see also id. ¶ 62 (claiming that the “Kazakh KGB,” which wasn’t even a CAA 
counterparty, violated “its confidentiality obligations under the CAA”); id. ¶¶ 103–13 (claiming 
the use of information learned about Sater was an attorney ethical breach).  

The draft pleading does not actually identify any such confidentiality obligation under 
the CAA, because there is none.  The CAA, in fact, explicitly gives my clients the “sole 
discretion to determine the scope, duration, and strategy of all investigative, asset recovery, and 
litigation efforts.”  CAA ¶ 5.  And its confidentiality clause covers only the existence of the 
agreement, not the information learned during the course of the cooperation.  Id. ¶ 11.4   

c. The City of Almaty and the Republic of Kazakhstan Have Not Waived 
Sovereign Immunity 

The draft pleading also alleges no facts establishing that the City of Almaty and the 
Republic of Kazakhstan – both sovereign entities – are subject to Sater’s claims in New York. 
See 28 U.S. Code § 1605 (listing exceptions to foreign sovereign immunity).  Unlike with Litco’s 
claim to enforce the CAA, where the foreign sovereigns agreed to be subject to suit in arbitration, 
there is no waiver of sovereign immunity in connection with Sater’s proposed tort claims.  And 
the focus of the draft pleading – the ridiculous allegation that the defendants purportedly engaged 
in an intelligence campaign to affect a political election – is an inherently political activity, not a 
commercial one.  See Saudi Arabia v. Nelson, 507 U.S. 349, 357 (1993).  Further, the allegations 

                                                 
4  Likewise, the related agreements (the Common Interest Agreement and the separate non-
disclosure agreement that Arcanum signed with Litco) have no provisions that would conceivably 
impose a general confidentiality obligation on information learned about Sater.  For example, the 
NDA covers solely information revealing the identities of Litco’s members or owners – 
information that Sater volunteered during his deposition. 
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in the draft pleading have no relationship to the claims asserted by my clients in the federal action 
against Sater.  Instead, it seems obvious that Sater intends to file the pleading in the federal action 
for no reason other than that, unlike the arbitration, the federal action is a public forum that will 
allow your client to peddle his meritless conspiracy theories to the press in an improper attempt 
to embarrass my clients. 

IV. The Draft Pleading Contains All Sorts Of Material Covered By Mediation 
Confidentiality 

The draft pleading also repeatedly references details of the parties’ confidential mediation 
– including follow-up communications, many including the mediator himself – in direct violation 
of the confidentiality obligations under the November 2021 Mediation Agreement, which you 
signed. Section II of the Mediation Agreement provides: 

This entire mediation process is a compromise negotiation. All 
offers, promises, conduct, and statements, whether oral or written, 
made in the course of the mediation by any of the parties, their 
agents, employees, experts and attorneys, and the mediators are 
confidential. Such offers, promises, conduct, and statements will not 
be disclosed to third parties . . . and are privileged and inadmissible 
for any purpose, including impeachment, under Rule 408 of the 
Federal Rules of Evidence and any applicable federal or state 
statute, rule or common law provisions. 

Thus, this prohibition, to which you agreed, makes all communications in the “entire mediation 
process” “privileged and inadmissible for any purpose.”  Section III of the Mediation Agreement 
further prohibits any public statements about the mediation: “The parties and the mediator shall 
not make any public statement concerning the mediation.”  

Despite these obligations, the draft pleading repeatedly discloses the existence and details 
of the mediation, and purports to repeat things that were said to you or your client during the 
mediation process (many of which, for the avoidance of doubt, are untrue or mischaracterizations).  
Among the numerous statements in your draft pleading that run afoul of your undertaking in the 
Mediation Agreement are the allegations at paragraphs 10, 13, 46, 47, 48, 69, and 70.  

* * * 

 We appreciate that you have a client who is a liar and a criminal, and who wants 
desperately to avoid being held responsible for his conduct.  But as lawyers, we all have a 
responsibility to resist our clients’ worst impulses and, in any event, not to abet their lies.  The 
draft pleading that you have threatened to file is riddled with false statements and fanciful 
conspiracy theories, and is without any conceivable legal merit.  I sincerely hope that you will 
think better of filing it in its current form.  If you nonetheless persist, you do so at your own risk. 

Sincerely, 

  /s/        
Matthew L. Schwartz 
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