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GERALD ALLEN [GA-0950] e T T
GOLDBERG & ALLEN, LLP

49 West 37" Street, 7" Floor

New York, New York 10018

212-766-3366

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

MARY CHEEKS, LEXICIA CHEEKS,
and JON GUNTER,

Plaintiffs, COMPLAINT
- against - PLAINTIFFS
DEMAND A
TRIAL BY JURY
CITY OF NEW YORK,
SERGEANT DANIEL GUERRA, SHIELD ECF CASE
UNKNOWN,

DETECTIVE ROBERT SIMMS, SHIELD UNKNOWN,
and DETECTIVE JESSICA ALVARADO, SHIELD UNKNOWN,

Defendants.
X

PARTIES, JURISDICTION and VENUE
1. Plaintiff, MARY CHEEKS, is a 39 year old African American female, who, at all
times relevant fo this action, was a resident of New York, Bronx County.
2. Plaintiff, LEXICIA CHEEKS, is a 21 year old African American female, who, at all
times relevant to this action, was a resident of New York, Bronx County.
3. Plaintiff, JON GUNTER, is a 36 year old African American male, who, at all times
relevant to this action was a resident of New York, Bronx County.
4, Defendant, City of New York, ("NYC"}, is a municipality within the State of New

York, which includes Bronx County. NYC maintains a police department, the New York
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City Police Department (“NYPD"), which is an agency of the municipality.
5. Upon information and belief, Defendant SERGEANT DANIEL GUERRA, SHIELD

UNKNOWN, was at all relevant times an officer and supervisor with the NYPD believed
to be assigned to the Bronx Narcotic's Unit. All actions by GUERRA complained of
herein were taken in the course of his employment and under color of iaw. GUERRA is
being sued in both his individual and official capacities.

6. Upon information and belief, Defendant DETECTIVE ROBERT SIMMS, SHIELD
UNKNOWN, was at all relevant times an officer with the NYPD believed to be assigned
to the Bronx Narcotic’s Unit. All actions by SIMMS complained of herein were taken in
the course of his employment and under color of law. SIMMS is being sued in both his
individual and official capacities.

7. Upon information and belief, Defendant DETECTIVE JESSICA ALVARADO,
SHIELD UNKNOWN, was at all relevant times an officer with the NYPD believed to be
assigned to the Bronx Narcotic’s Unit. All actions by ALVARADO complained of herein
were taken in the course of her employment and under color of law. ALVARADO is
being sued in both her individual and official capacities.

8. Original jurisdiction of this Court is founded upon 28 U.S.C. §1331, et seq.,
specifically 28 U.S.C. § 1343.

9. Venue is properly laid in this District pursuant to 28 U.S.C. §1391(b).

10. Notices of Claim were timely served upon NYC on October 11, 2013, within ninety
days of August 7, 2013, the statutory date of accrual for the State claims herein.

This action is being commenced within one year and ninety days of the date of the

accrual of the causes of action.
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FACTS GIVING RISE TO THE CLAIMS
11. On August 7, 2013, at approximately 6:00 a.m., PLAINTIFFS were all inside the
apartment that they share, which is located at 592 Oak Terrace, Apartment 5¢, Bronx
New York. In addition, the infant child of MARY CHEEKS and JON GUNTER was inside

the apartment at that time.

12. Al PLAINTIFFS had resided at that location for many years and none had any
criminal record.

13. At that time, MARY CHEEKS, who was asleep on the iiving room couch, awoke to
DEFENDANTS and other plain-clothed police officers breaking down and storming
through her front door and into her living room, pointing their weapons, and pulling her
from the couch to a chair. She was then placed in handcuffs.

14. Shortly thereafter, Plaintiffs LEXICIA CHEEKS and JON GUNTER, each of whom
was asleep in their respective bedrooms, awoke to find DEFENDANTS and other police
officers pointing weapons at them and yelling for them to get out of bed. Each of those
PLAINTIFFS was then placed in handcuffs and brought into the living room.

15. DEFENDANTS and the other officers told PLAINTIFFS that they had entered the
apartment pursuant to a search warrant. No such warrant was shown to any of
PLAINTIFFS, despite the repeated requests by PLAINTIFFS MARY CHEEKS and JON
GUNTER.

16. Each PLAINTIFF was restrained in handcuffs for a number of hours as

DEFENDANTS and the other officers ransacked the apartment. At some point a drug
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dog was brought into the apartment, and, after a thorough examination of the location, it
did not alert DEFENDANTS to the presence of any drugs. No contraband of any kind

was found in the apartment.

17. Shortly after use of the drug dog met with a negative result, DEFENDANTS and the
other officers removed the handcuffs from PLAINTIFFS and simply left the location,
without exptanation or apology.
18. None of the PLAINTIFFS was charged with any crime or offense.
19. Upon information and belief, if any such search warrant existed it permitted the
search of a different premises than that of PLAINTIFFS, or it had been unlawfully
obtained,
20. Each of the PLAINTIFFS suffered from depression, fear of police, and emotional
stress as a direct resuit of the incident.
FIRST CLAIM

(§1983 - FALSE ARREST)
21.-Pursuant to Rule 10(c), Plaintiffs repeat and reallege each and every aliegation of
paragraphs 1 through 20 of the Complaint as if incorporated and reiterated herein.
22. By arresting Plaintiffs without legal authority, Defendants GUERRA, SIMMS and
ALVARADO, individually and acting together, violated Plainfiffs’ rights under the |
Fourth, Eighth and Fourteenth Amendments of the United States Constitution.
23. By reason thereof, Defendants GUERRA, SIMMS and ALVARADO, violated 42
U.S.C. §1983 and caused Plaintiffs to suffer physical injuries, emotional distress,

mental anguish, economic damages and the loss of their constitutional rights.
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SECOND CLAIM
(COMMON LAW - FALSE ARREST)

24. Pursuant to Rule 10(c), Plaintiffs repeat and reallege each and every allegation of
paragraphs 1 through 23 of the Complaint as if incorporated and reiterated herein.

25. By arresting Plaintiffs without basis, probable cause or other legal authority,
Defendants GUERRA, SIMMS and ALVARADO, individually and acting together,
violated Plaintiffs’ right to be free of unlawful detention and arrest.

26. By reason thereof, GUERRA, SIMMS and ALVARADO caused Piaintiffs to suffer
physical injuries, emotional distress, mental anguish, economic damages and the ioss
of their constitutional rights.

27. By reason thereof, and because GUERRA, SIMMS and ALVARADO acted within
the scope of their duties as members of the NYPD, Defendant CITY is also liable under
this claim based on a theory of respondeat superior.

THIRD CLAIM
(§1983 - UNCONSTITUTIONAL ENTRY AND SEARCH)

28. Pursuant to Rule 10(c), Plaintiffs repeat and reallege each and every allegation of
paragraphs 1 through 27 of the Complaint as if incorporated and reiterated herein.

29. By entering the Plaintiffs’ home without basis or legal authority, Plaintiffs were
subject to unlawful intrusions and searches without probable cause by GUERRA,

SIMMS and ALVARADO.
30. By reason thereof, GUERRA, SIMMS and ALVARADO caused Plaintiffs to suffer

physical injuries, emotional distress, mental anguish, economic damages and the loss

of their constitutional rights.
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DEMAND FOR A JURY TRIAL

Pursuant to Rule 38 of the Federal Rules of Civil Procedure, Plaintiffs hereby

demands a jury trial of all issues capable of being determined by a jury.

WHEREFORE, the Plaintiffs demand judgment against Defendants as follows:

i)

Dated:

On the first claim, actual and punitive damages in an amount to be
determined at trial;

On the second claim, actual and punitive damages in an amount to be
determined at trial:

On the third claim, actual and punitive damages in an amount to be
determined at trial;

Statutory attorney's fees and disbursements pursuant to 42 U.S.C. §1988,
and costs of this action; and

Such other relief as the Court deems just and proper.

New York, New York
October 14, 2014

Goldberg & Allen, LLP

Ly
By: /A i

Gerald Allen [GA-0950]

49 West 37™ Street, 7* Floor
New York, New York 10018
(212) 766-3366
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UNITED STATES DISTRICT COURT (NEW YORK SOUTHERN)



