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1

2   UNITED STATES DISTRICT COURT

  SOUTHERN DISTRICT OF NEW YORK

3   Case No. 11 Civ. 0691 (LAK)

4   ----------------------------------------x

5   CHEVRON CORPORATION,

6                       Plaintiff,

7          - against -

8   STEVEN DONZIGER, et al.,

9                       Defendants.

10   ----------------------------------------x

11                     June 27, 2018

                    4:13 p.m.

12

13

14        DEPOSITION of JOSH RIZACK, held at

15  the offices of Gibson, Dunn & Crutcher LLP,

16  located at 200 Park Avenue, New York, New

17  York 10166, before Anthony Giarro, a

18  Registered Professional Reporter and a

19  Notary Public of the State of New York.

20

21

22

23

24

25
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1
2   A P P E A R A N C E S :
3
4   GIBSON, DUNN & CRUTCHER LLP

   Attorneys for Plaintiff
5    200 Park Avenue

   New York, New York 10166
6

  BY:  ANDREA E. NEUMAN, ESQ.
7        ALEJANDRO A. HERRERA, ESQ.

       ANNE CHAMPION, ESQ.
8
9

10   STERN & KILCULLEN, LLC
   Attorneys for Plaintiffs

11    325 Columbia Turnpike, Suite 110
   P.O. Box 992

12    Florham Park, New Jersey 07932
13   BY:  MICHAEL DINGER, ESQ.

       HERBERT STERN, ESQ.
14        JOEL SILVERSTEIN, ESQ.
15
16   STEVEN DONZIGER, ESQ.

   Pro Se
17    245 West 104th Street, Suite 7D

   New York, New York 10025
18
19
20   Also Present:
21            Jonathan Popham, Videographer
22            Andres Romero, Chevron
23
24
25
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1

2                 S T I P U L A T I O N S

3

4        IT IS HEREBY STIPULATED AND AGREED,

5  by and among counsel for the respective

6  parties hereto, that the filing, sealing

7  and certification of the within deposition

8  shall be and the same are hereby waived;

9        IT IS FURTHER STIPULATED AND AGREED

10  that all objections, except as to form of

11  the question, shall be reserved to the time

12  of the trial;

13        IT IS FURTHER STIPULATED AND AGREED

14  that the within deposition may be signed

15  before any Notary Public with the same

16  force and effect as if signed and sworn to

17  before the Court.

18          *     *     *

19

20

21

22

23

24

25
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1

2               THE VIDEOGRAPHER:  Good

3      afternoon.  We are going on the

4      record at 4:13 p.m. on June 27th,

5      2018.  Please note that the

6      microphones are sensitive, and they

7      may pick up whispering, private

8      conversations and cellular

9      interference.  Please turn off all

10      cell phones or place them away from

11      the microphones as they can interfere

12      with the deposition audio.  Audio and

13      video recording will continue until

14      all parties agree to go off the

15      record.

16               This is Media No. 1 of the

17      video deposition of Josh Rizack,

18      taken by counsel for plaintiff, in

19      the matter of Chevron Corporation

20      versus Steven Donziger, et al. filed

21      in the United States District Court

22      for the Southern District of New

23      York, Case No. 11 Civ. 0691 (LAK).

24      This deposition is being held at

25      Gibson, Dunn & Crutcher, located at
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1

2      200 Park Avenue, New York, New York.

3               My name is Jonathan Popham

4      from Veritext.  And I'm the

5      videographer.  The court reporter is

6      Anthony Giarro, also from Veritext.

7               I'm not authorized to

8      administer an oath.  I'm not related

9      to any party in this action, nor am I

10      financially interested in the

11      outcome.

12               Counsel and all present and

13      those attending remotely will now

14      please state their appearances and

15      affiliations for the record.

16               MS. NEUMAN:  Andrea Neuman,

17      Gibson, Dunn, on behalf of Chevron

18      Corporation.

19               MR. HERRERA:  Alejandro

20      Herrera, of Gibson, Dunn, also on

21      behalf of Chevron Corporation.

22               MR. ROMERO:  Andres Romero

23      for Chevron Corporation.

24               THE VIDEOGRAPHER:  Counsel

25      on the phone, please.
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1

2               MS. NEUMAN:  Can you

3      identify yourself for the record?

4               MR. DONZIGER:  Sure.  It's

5      Steven Donziger, D-O-N-Z-I-G-E-R, on

6      behalf of myself and my law firm.

7               THE VIDEOGRAPHER:  Will the

8      court reporter please swear in the

9      witness.

10   J O S H   R I Z A C K, after having

11  first been duly sworn by a Notary Public

12  of the State of New York, was examined

13  and testified as follows:

14   EXAMINATION BY

15   MS. NEUMAN:

16       Q       Good afternoon, Mr. Rizack.

17               MS. NEUMAN:  I think before

18      we get started, in earnest,

19      Mr. Donziger wanted to make a

20      statement for the record.

21               MR. DONZIGER:  Yes.  Thank

22      you.  Steven Donziger here.  I want

23      to state a general objection.  And

24      just for context, I don't want to be

25      in a position, particularly from a
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1                     JOSH RIZACK

2      remote location, of regularly

3      interrupting the deposition to state

4      objections.  So I'm going to state a

5      couple of general objections that

6      apply to the entirety of the

7      deposition.

8               Number One is I generally

9      continue to assert the objections to

10      this proceeding and my motion for

11      declaratory relief and to dismiss.

12      And my motion for a protective order

13      on First Amendment grounds cover the

14      entirety of the deposition.  The

15      First Amendment motion seeks a

16      protective order, quote, forbidding

17      the disclosure of or any inquiry into

18      matters that would tend to reveal the

19      identity of any funder or other

20      materials supported in the Ecuador

21      litigation and/or the internal

22      operational, organizational,

23      administrative or financial

24      management practices of individuals

25      and organizations who directly or
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1                     JOSH RIZACK

2      indirectly oppose Chevron Corporation

3      as regards, the Ecuador litigation,

4      or otherwise support the Ecuador

5      litigation and/or Ecuador

6      environmental cause.

7               I generally object to

8      proceeding now with the deposition.

9      Before, I have been given reasons for

10      the denial of my motions for relief

11      by the court and before I can

12      consider appellate review remedies

13      and before I can understand the

14      precise scope of protections still

15      available or deemed denied by the

16      court.

17               It is my view that we are

18      effectually proceeding to this

19      hearing tomorrow on Chevron's motion

20      to hold me in contempt of court

21      without the law being clear in effect

22      by a secret law.  And that violates

23      my rights and Mr. Rizack's rights.

24               Finally, I want to deal with

25      the 502(b) order.  I take the
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1                     JOSH RIZACK

2      position that discovery and the

3      testimony of Mr. Rizack today is

4      covered by the 502(b) order

5      stipulated by me and also, I believe,

6      by Ms. Sullivan, among other reasons,

7      Mr. Rizack's production and

8      testimony, I believe, will be mostly

9      redundant after the Sullivan

10      discovery and deposition.

11               So that is the entirety of

12      my general objections.  And I'm ready

13      to listen and make specific

14      objections as wanted.

15               MS. NEUMAN:  Chevron does

16      not agree with Mr. Donziger's

17      positions or statements or

18      objections.  And we'll proceed with

19      the deposition of Mr. Rizack at this

20      time.

21       Q       Mr. Rizack, where were you

22  born?

23       A       New York.

24       Q       What year?

25       A       1966.
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1                     JOSH RIZACK

2       Q       And could you describe

3  briefly for me your educational

4  background?

5       A       My last --

6       Q       You could start with

7  college.  How about that?

8       A       I went to New York

9  University, got a degree in economics.

10       Q       What year did you graduate

11  NYU?

12       A       1988.

13       Q       Have you had any studies

14  after graduating NYU in 1988?

15       A       Not at a university, no.

16       Q       Any studies relevant to your

17  practice as an accountant?

18       A       I'm not an accountant.

19       Q       Any studies relevant to your

20  professional practice?

21       A       I've attended conferences

22  and, you know, workshops and so forth.

23       Q       Any other degrees other than

24  your degree in economics?

25       A       No.
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1                     JOSH RIZACK

2       Q       What is -- can you briefly

3  describe for me your professional history

4  since graduating from NYU in 1988?

5       A       I briefly worked at UBS as a

6  precious metal trader, and then I worked

7  for Buccino & Associates as a consultant.

8       Q       What was the first name?

9       A       B-U-C-C-I-N-O & Associates

10  as a financial consultant, doing workouts

11  of troubled companies.  And then from

12  there, I was self-employed.  And for a

13  short period, I worked for Zolfo Cooper.

14       Q       What years were you at UBS?

15       A       That would have been 1988, I

16  believe.

17       Q       Until or just the one year?

18       A       Just the one year.

19       Q       And then Buccino?

20       A       Buccino was like shortly

21  after that.  And I think I was there for

22  like three years.

23       Q       So you became self-employed

24  around 1991, 1992?

25       A       Yeah, about that.
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1                     JOSH RIZACK

2       Q       When did you create The

3  Rising Group?

4       A       I don't recall.  It was a

5  while ago, though.

6       Q       Is that the name of your own

7  company pursuant to which you're

8  self-employed?

9       A       Correct.

10       Q       You know what, I forgot.

11               Have you been deposed

12  before?

13       A       Yes.

14       Q       Do you want me to run back

15  through the rules or do you feel that

16  you're comfortable?

17       A       I'm comfortable.

18       Q       The only thing I would

19  mention is you would need to let me

20  finish so the court reporter can get it

21  down, even though you are anticipating

22  what I'm going to say; is that fair?

23       A       Never anticipate.

24       Q       Obviously, if you need a

25  break for any reason, let us know.  If
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1                     JOSH RIZACK

2  you don't understand my question, ask me

3  to clarify.

4               Are you currently

5  self-employed?

6       A       Yes.

7       Q       And is The Rising Group

8  currently a going concern?

9       A       Yes.

10       Q       What type of entity is it?

11       A       It's a corporation.

12       Q       LLC?

13       A       It's an S Corporation.

14       Q       When did you first meet

15  Mr. Donziger?

16       A       I don't recall but a long

17  time ago.

18       Q       Can you give me your best

19  estimate?  Not a wild guess but an

20  estimate is appropriate.

21       A       I don't know if it was 15

22  years ago or 20 years ago.  It's a guess.

23       Q       Where did you meet?

24       A       I don't recall the first

25  time we met.  I believe it was at a law
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1                     JOSH RIZACK

2  firm.  I don't recall precisely.

3       Q       Can you estimate when you

4  started working for Mr. Donziger?

5       A       It was about approximately

6  five years ago; five, six years ago.

7       Q       And what were you retained

8  to do?

9       A       I was retained to help

10  them -- to help him with -- with putting

11  the records, you know, to help with the

12  payments and expenses and, you know, the

13  case expenses and so forth.

14       Q       Anything else you were hired

15  to do?

16       A       Those are the main things I

17  did.

18       Q       And you mentioned that

19  you're not an accountant?

20       A       No.

21       Q       You're not trained in GAAP?

22       A       No.

23       Q       When you would do work for

24  Mr. Donziger in putting these

25  accountings -- well, let me withdraw
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1                     JOSH RIZACK

2  that.

3               Do you consider what you

4  produced to be accountings?

5       A       No.  I mean I didn't produce

6  in the formal sense any income statements

7  or balance sheets or formal GAAP

8  accounting.  It was more putting together

9  what bills needed to be paid, what was

10  outstanding and putting together the

11  expenses of the case and Steven

12  Donziger's expenses related to the case.

13       Q       In doing so -- when you say

14  the case, you mean the Ecuador case?

15       A       Correct.

16       Q       In doing this work for

17  Mr. Donziger related to the case, did you

18  work with anyone other than Mr. Donziger?

19       A       I would say predominantly,

20  the work was with Mr. Donziger.  On other

21  occasions, I know there was -- and I

22  don't recall her name and when.  But

23  there was a woman that helped put a lot

24  of this data together; you know, I think

25  she was a, you know, temp that would, you
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1                     JOSH RIZACK

2  know, look at the expenses and put them

3  in Excel and list them in Excel.

4       Q       And did she do that work at

5  your office or somewhere else?

6       A       No.  Somewhere else.

7       Q       And she would send it to

8  you?

9       A       Yeah.  Or Steven Donziger

10  would have it.  And I would get it from

11  him.

12       Q       Electronically or in hard

13  copy?

14       A       No.  This was hard copy.

15       Q       So hard-copy Excel sheets?

16       A       Yeah.  It would be excel

17  with the backup of bills, of the

18  invoices.

19       Q       In what time frame was this

20  woman involved?

21       A       This was when I -- I think

22  it was at the beginning when I started

23  helping them out, working with them.

24       Q       Would you estimate it to be

25  in 2012?
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1                     JOSH RIZACK

2       A       You know what --

3       Q       I'm just trying to do the

4  math.

5       A       I don't really recall the

6  dates, to be honest.

7       Q       Other than the temporary

8  woman whose name we don't recall --

9       A       Right.

10       Q       -- and Mr. Donziger, anybody

11  else you would work with on this matter?

12       A       I'm sure there was other

13  people.  My main contact was Steven

14  Donziger.

15       Q       Anyone else you recall?

16       A       I mean there was always

17  people.  But that's who -- that's who I

18  dealt with.

19       Q       When you say there were

20  always people, were these people who were

21  calling you and asking you for things?

22       A       No; you know, he had other

23  people that helped him along the way that

24  assisted him.

25       Q       But to the extent you did
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1                     JOSH RIZACK

2  work in the matter, you took your

3  direction from Mr. Donziger?

4       A       Correct.

5       Q       Did there come a time when

6  you stopped working for Mr. Donziger?

7       A       Yes.

8       Q       When was that?

9       A       I think -- I think, you

10  know, during and pretty much after the

11  Rico trial, I was still involved.  But it

12  was -- it was very little work.  It would

13  be -- he would call me and ask for

14  something or, you know, could you put a

15  little Excel sheet together, you know, it

16  was very little.

17       Q       Did there come a time when

18  either of you terminated the

19  relationship, the professional

20  relationship?

21       A       Right; you know, I don't

22  think it was ever so formal.  It just --

23  you know, I just wasn't doing things, you

24  know.  They didn't call on me to do

25  things, you know.
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1                     JOSH RIZACK

2       Q       The phone stopped ringing?

3       A       He called me when he would

4  need something.  And, you know, I had

5  other work also, you know.  This was

6  never a full-time job.  I always had

7  other work.

8       Q       Were you retained pursuant

9  to any kind of written agreement?

10       A       No.  I don't believe we

11  had -- no.  We didn't have -- did we have

12  a -- I honestly don't recall if we had a

13  written agreement.

14       Q       Did you hire anybody else to

15  help you in your work on the Ecuador

16  case?

17       A       No.

18       Q       I believe you mentioned at

19  one point in time prior to your

20  deposition that you have boxes of

21  Mr. Donziger's documents in your offices.

22  Do you recall that?

23       A       That's incorrect.  I

24  mentioned that I had boxes.  But I no

25  longer had those boxes.
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1                     JOSH RIZACK

2       Q       Right.  Had.

3       A       Had, correct.

4       Q       How many boxes did you have?

5       A       I don't know.  Three to

6  five, I'm guessing.  I'm not 100 percent

7  sure.

8       Q       And these were boxes of

9  documents that previously belonged to

10  Mr. Donziger that he had brought to you

11  in connection with your work; is that

12  right?

13       A       Correct.

14       Q       And are these documents --

15  let me withdraw that.

16               Are these boxes of documents

17  that you had been through or that you

18  needed to go through?

19       A       I think I've been through

20  most of the documents in those boxes.

21  But there might have been stuff that I

22  still needed to go through.

23       Q       And just generally, what

24  type of documents did the boxes contain?

25       A       Mostly backup receipts and
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1                     JOSH RIZACK

2  American Express bills and bank

3  statements and so forth.

4       Q       When you were doing work for

5  Mr. Donziger, did you ever get the

6  documents directly from the provider,

7  i.e., either the bank or AMEX or did you

8  always get copies of the documents from

9  Mr. Donziger?

10       A       They would be copies from

11  Mr. Donziger, like I did not have direct

12  access --

13       Q       -- to his accounts?

14       A       Right.

15       Q       The three to five boxes that

16  you no longer have --

17       A       Right.

18       Q        -- where are they?

19       A       I don't know.  Last I saw

20  them, Katie Sullivan took them.

21       Q       She came to your offices and

22  picked them up?

23       A       Correct.

24       Q       Do you recall roughly when

25  that was?
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1                     JOSH RIZACK

2       A       No.

3       Q       Can you estimate for me?

4       A       But it was some months

5  before I provided you an e-mail from her.

6  And I would say it was some months, a

7  couple of months before, whatever that

8  date of that e-mail would have been.

9       Q       Did you understand

10  Ms. Sullivan to be picking up the

11  documents at Mr. Donziger's direction?

12       A       Yes.  He was with us.  He

13  was there.

14       Q       He was there when she picked

15  them up?

16       A       Correct.

17       Q       Other than Ms. Sullivan

18  coming to your house and getting the

19  boxes of documents and the one e-mail

20  exchange you produced from her or with

21  her, any other contacts with

22  Ms. Sullivan?

23       A       Just two e-mails.  I think

24  an e-mail -- I sent her an e-mail, and

25  she sent me an e-mail back.
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1                     JOSH RIZACK

2       Q       So you guys weren't on the

3  phone?

4       A       No, not that I recall.

5  There could have been a phone call.  It

6  wasn't an ongoing --

7       Q       It wasn't an ongoing

8  exchange?

9       A       Yes.

10               MS. NEUMAN:  We're going to

11      mark as Plaintiff's Exhibit 5324, a

12      copy of the -- one of the subpoenas

13      served on Mr. Rizack by Chevron in

14      this matter.

15               (The above-referred-to

16      document was marked as Plaintiff's

17      Exhibit 5324 for identification, as

18      of this date.)

19       Q       Mr. Rizack, have you seen

20  this subpoena before?

21       A       I believe so.

22       Q       This is a subpoena that was

23  served on you by Chevron in this matter

24  to which you responded; correct?

25       A       Yes.
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1                     JOSH RIZACK

2               MS. NEUMAN:  Now I'm going

3      to mark as Exhibit 5325, the

4      responses that you served on us

5      initially.

6               (The above-referred-to

7      document was marked as Plaintiff's

8      Exhibit 5325 for identification, as

9      of this date.)

10               MS. NEUMAN:  For the record,

11      Plaintiff's Exhibit 5325 bears the

12      Bates numbers Rizack PJD6 through 77.

13       Q       Mr. Rizack, can you describe

14  for me the process you undertook to

15  locate the documents you produced?

16       A       I looked in my -- well, I

17  don't have files because I turned them

18  over to Katie.  And I looked at my

19  computer, what I had.

20       Q       So that time -- just to make

21  sure the record's clear, at the time you

22  got the subpoena, you had no hard-copy

23  documents related to your work for

24  Mr. Donziger; is that right?

25       A       Correct.  I put them all in
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1                     JOSH RIZACK

2  boxes.  And Katie took all of them.

3       Q       In terms of electronic

4  media, did you have responsive documents

5  in your e-mail account?

6       A       Everything I found relating

7  to the subpoena to the questions in the

8  subpoena, that's what I pulled.

9       Q       From e-mails?

10       A       E-mails and other documents,

11  other electronic documents.

12       Q       And how did you search for

13  documents?

14       A       I just searched under the

15  topics that -- that were listed on here.

16       Q       Do you have any reason to

17  believe your search was incomplete in any

18  way?

19       A       No.

20       Q       Did you initially withhold

21  documents from production?

22       A       Yes.

23       Q       Why did you do that?

24       A       Because I gave the client a

25  chance to look at the documents you
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1                     JOSH RIZACK

2  requested and to see if they had any

3  objections.

4       Q       When you say the client, you

5  mean Mr. Donziger?

6       A       Correct.

7       Q       So you sent him your

8  production?

9       A       Correct.

10       Q       Did you do that by e-mail?

11       A       Correct.

12       Q       Have you produced that

13  e-mail?

14       A       Excuse me?

15       Q       Have you produced that

16  e-mail where you sent it to Mr. Donziger?

17       A       No.  But all it was was --

18  it was the document -- here's the

19  documents.  There wasn't much more to the

20  e-mail.

21       Q       Fair enough.

22               And did Mr. Donziger --

23               MR. DONZIGER:  Hey, guys.

24      I'm sorry.  I was on mute.  And I was

25      trying to object to that last
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2      question on the grounds -- I object

3      to the last question on the grounds

4      it is protected by attorney-client

5      privilege.  E-mails between a

6      consultant and counsel for purposes

7      of a review are not properly subject

8      to being turned over.  So I wanted to

9      state that objection for the record.

10       Q       Did you get a written

11  response from Mr. Donziger without

12  telling us the substance?

13       A       I don't recall if it was

14  written or a phone call.

15               MS. NEUMAN:  I'm going to

16      mark as Exhibit 5326, a June 21st,

17      2018 e-mail from Mr. Rizack to

18      Mr. Herrera.

19               (The above-referred-to

20      document was marked as Plaintiff's

21      Exhibit 5326 for identification, as

22      of this date.)

23       Q       Is this an e-mail that you

24  wrote, Mr. Rizack, on or about June 21st

25  of this year?
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2       A       Yes.

3       Q       In Exhibit 5326, you state,

4  "Please see the attached documents in

5  response to subpoena.  The chart of

6  Donziger expenses was previously

7  provided, but let me know if you need the

8  document again.  And I will send it to

9  you.  I am withholding four documents at

10  the direction of Mr. Donziger that he

11  asserts attorney-client privilege work

12  product and understand that he will

13  provide a privilege log in regard to

14  those documents."  Do you see that, sir?

15       A       Mm-hmm.

16       Q       You wrote that document?

17       A       I did write it, yes.

18       Q       Is it a true and accurate

19  statement when you wrote it?

20       A       That's what I thought.

21       Q       And what caused you to think

22  that you were withholding four documents

23  at the direction of Mr. Donziger?

24       A       Because they were -- they

25  were reviewing the documents.  And they
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2  said that they were going to --

3       Q       Who's they?

4       A       Object.  I mean Mr. Donziger

5  was going to object to the turnover of

6  those documents.

7       Q       So Mr. Donziger identified

8  for you four documents he did not want

9  you to turn over?

10       A       I sent him the documents I

11  was going to turn over.  And they

12  mentioned -- he mentioned that he was

13  going to object to those documents.

14       Q       The four documents that

15  Mr. Donziger asked you not to turn over,

16  what did they relate to?

17       A       Well, you have copies of

18  them.  So they were -- they were charts.

19  I believe they were charts of, you

20  know -- of how much an investment could

21  possibly yield.  And additionally, I

22  believe it was some American Express

23  account statements or listings of

24  expenses.

25       Q       Any other categories of
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2  documents?

3       A       I believe that was all.  But

4  they were turned over to you.  So you

5  have them all now.

6       Q       So you're currently not

7  withholding any responsive documents?

8       A       You are correct.

9               MS. NEUMAN:  I'm going to

10      mark as Plaintiff's Exhibit 5327, a

11      document bearing the Bates numbers

12      Rizack PJD69.

13               (The above-referred-to

14      document was marked as Plaintiff's

15      Exhibit 5327 for identification, as

16      of this date.)

17       Q       Can you tell me what this

18  document is, Mr. Rizack?

19       A       It's a what if scenario, if

20  somebody invested X amount and got X

21  percentage of the case, how much that

22  would return if there was a successful

23  recovery.

24       Q       In?

25       A       In the Chevron case.
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2       Q       And is this one of the

3  documents that was initially withheld at

4  Mr. Donziger's request?

5       A       Yes.

6       Q       At the top of Exhibit 5327,

7  there's a box that says 5 million

8  investment equals.  And then it has

9  columns:  Settlement amount shares,

10  return on investment over X.

11               Can you describe the columns

12  for me?

13               MR. DONZIGER:  I'm going to

14      state an objection to testimony about

15      the document.  It's, in my view,

16      privileged.  I stated the general

17      objections at the top of the

18      deposition.  I want to restate it

19      here with regard to this specific

20      question.

21       A       So a column would -- the

22  first column, settlement amount, is the

23  amount that hypothetically, if there was

24  a settlement and if that amount was

25  settled on and somebody had a share, a
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2  percentage share as listed, then their

3  return on an investment in that would

4  yield that number or X times what they

5  invested.

6       Q       So this is just a straight

7  10 million times 2.5 percent equals?

8       A       Correct.

9       Q       Or is that 10 billion?

10  That's billion, I guess.

11       A       Yeah, correct.

12       Q       Equals 250 million?

13       A       Correct.

14       Q       Which means you have a 50

15  times return on your investment?

16       A       Correct.

17       Q       Did you understand why you

18  were being asked to run these scenarios?

19       A       Yes.

20       Q       Why?

21       A       They were, you know --

22  hypothetical, you know, if they found an

23  investor, you know, what kind of returns

24  an investor could possibly yield under

25  various -- various settlement amounts.
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2       Q       Were you asked to run any of

3  these scenarios like the one in

4  Exhibit 5327 for any particular investor

5  or potential investor?

6       A       No.

7       Q       Were you asked to run a

8  scenario like this in connection with

9  Mr. Donziger's meeting with Elliot

10  Capital?

11       A       I don't believe so.  I think

12  these were done before that time.

13       Q       Do you recall the last time

14  you ran one of these scenarios?

15       A       It's been a while.

16       Q       Can you estimate?

17       A       I really don't remember the

18  last time.

19       Q       In determining these return

20  on investments, was it just math or were

21  you consulting any underlying documents?

22       A       No.  It was just math, just

23  what ifs.  No, I was not consulting -- I

24  mean I was not looking at any other

25  documents.
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2       Q       Have you ever analyzed the

3  documents related to a structure called

4  Amazonia?

5       A       No.  I never analyzed those

6  documents.

7               MS. NEUMAN:  I'm going to

8      give the witness a document that I'm

9      marking as Exhibit 5328 which bears

10      the Bates number Rizack PJD70.

11               (The above-referred-to

12      document was marked as Plaintiff's

13      Exhibit 5328 for identification, as

14      of this date.)

15       Q       Could you tell me what this

16  document is, Mr. Rizack?

17               MR. DONZIGER:  Excuse me,

18      Andrea.  Could you repeat that

19      exhibit number?  I couldn't quite

20      catch that.

21               MS. NEUMAN:  The exhibit

22      number is 5328.  And the Bates number

23      is Rizack PJD-70.

24               MR. DONZIGER:  Thank you.

25       A       This document is essentially
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2  the same as 5327, just with more

3  scenarios.

4       Q       Do you recall the purpose

5  for which you created this document?  I

6  mean Exhibit 5328.

7       A       From my understanding, it

8  was just to see if -- if -- if an

9  investor put funds in, what kind of

10  returns they could achieve.  And it was

11  just something I put together, just

12  laying out a lot of scenarios.

13       Q       Can you walk me just through

14  one row?  I think the rows are similar.

15       A       Yeah.  I'm happy to.  I'm

16  just going to grab some glasses.

17       Q       Sure.

18       A       Because --

19       Q       It's very tiny.

20       A       Yeah.

21               MR. DONZIGER:  I'm going to

22      take the opportunity while he's

23      grabbing his glasses to restate my

24      objection, specifically on First

25      Amendment grounds, as this goes to
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2      the operational and organizational

3      structure of the Ecuador litigation,

4      legal team and advocacy team.

5       A       So this chart is very

6  similar to the 5327.  It's amount of

7  investment, a return amount and different

8  settlement scenarios and what percentage

9  that would be.

10       Q       So just to go across one

11  row, if you invest $100,000, if you are

12  seeking a 20 percent return, then you're

13  going to get 2 million which would give

14  you 0.8 percent of 0.25 billion?

15       A       If the settlement was

16  0.25 -- if it was a quarter of a billion,

17  then that would equate to 0.8 percent and

18  so forth.  So the topline --

19       Q       0.8 what?  I'm just trying

20  to make the record clear.

21       A       0.8 percent -- if you put

22  100,000 in and you are seeking a 20 times

23  return, then your return would be

24  2 million.  And 2 million divided by a

25  quarter of a billion would be
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2  0.8 percent.  And 0.5, if it was a half

3  billion, it would be 0.4 percent and so

4  forth.

5       Q       So the percentages relate to

6  the amounts in the first column --

7       A        -- divided by --

8       Q        -- the investment?

9       A       Correct.  The amount

10  invested, divided by the hypothetical

11  return -- the hypothetical amount of a

12  settlement, of a settlement.  And that

13  would give you the percent.

14       Q       And did Mr. Donziger ask you

15  to run the scenarios from investments

16  starting at 100,000 and going to

17  10 million or is that a decision you made

18  on your own?

19       A       That's a decision I made on

20  my own.

21       Q       And in terms of the

22  resolution amounts, the 0.25 billion to

23  10 billion, was that at his direction or

24  a decision you made on your own?

25       A       A decision I made on my own.

Page 37

Case 1:11-cv-00691-LAK-RWL   Document 2114-3   Filed 10/24/18   Page 38 of 464



1                     JOSH RIZACK

2       Q       Is there any particular

3  reasons you decided to use those amounts?

4       A       I was just trying to be

5  broad, trying to give a very broad chart

6  so I wouldn't -- so it wouldn't ask me to

7  do it myself.  I just thought it would be

8  helpful if I did a very broad chart.

9       Q       And was this one of the four

10  documents you were withholding as

11  potentially privileged?

12       A       Correct.

13       Q       You said -- how often would

14  you run these scenarios at Mr. Donziger's

15  request?

16       A       I guess it was probably, you

17  know, somewhere between two and five

18  times.  I just guess.

19       Q       In total or over some time

20  frame?

21       A       Yeah, over a time frame.

22               MS. NEUMAN:  I'm going to

23      hand the witness a document marked as

24      Exhibit 5329 which bears the Bates

25      number Rizack PJD71.
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2               (The above-referred-to

3      document was marked as Plaintiff's

4      Exhibit 5329 for identification, as

5      of this date.)

6       Q       Is this a document you

7  produced, Mr. Rizack?  Sorry if I

8  mispronounced your name in your absence

9  before.  So if I do it, feel free to

10  correct me.

11       A       Don't worry about it.

12               It seems to me like it's the

13  same printout of 5327.  Either you

14  inadvertently printed it out twice, or I

15  inadvertently sent it to you twice.

16       Q       They look the same to me

17  too.

18       A       They're the same.

19               MS. NEUMAN:  I'm going to

20      mark as Plaintiff's Exhibit 5330, a

21      document bearing the Bates number

22      Rizack PJD72.

23               (The above-referred-to

24      document was marked as Plaintiff's

25      Exhibit 5330 for identification, as
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2      of this date.)

3       Q       Is this a document you

4  produced, Mr. Rizack?

5       A       Yes.

6       Q       Can you describe it for me,

7  please?

8       A       It's essentially the same

9  document as the other two documents.  If

10  somebody put a certain amount in and

11  there was a certain settlement amount,

12  what the recovery would be.

13       Q       And these are all related to

14  a $3 million hypothetical investment?  Am

15  I reading that correctly?

16       A       Yes.

17       Q       And then under shares, the

18  percentage changes.

19               Is that referring to shares

20  in the Ecuadorian judgment or something

21  else?

22       A       When I use the word shares,

23  that just means if somebody made an

24  investment, what -- what percentage of

25  the case they would recover.
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2       Q       So if you own 1.5 percent of

3  a $10 million settlement amount, you get

4  $150,000?

5       A       Correct.

6       Q       And then what's the last

7  column convey?

8       A       I think that's a multiple of

9  what your return would be based on their

10  own math, based on that recovery.  So if

11  you put $1 million in and it was

12  1 percent and you got 10 million and you

13  put in 300,000, that's roughly 3.33 times

14  return.

15       Q       Got it.

16               Was this one of the

17  documents Mr. Donziger asked you to

18  withhold:  Exhibit 5330?

19       A       I believe so.

20       Q       Feel free to finish your

21  answer.  Did you want to add something?

22       A       Or I was waiting for Judge

23  Kaplan to make a decision on the

24  objection that was filed.

25               MR. DONZIGER:  For the
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2      record, this is Steven Donziger.  I

3      want to state for the record that I

4      had requested that Mr. Rizack

5      withhold documents based on

6      attorney-client privilege not to

7      impede discovery.

8       Q       Mr. Rizack, I'm going to

9  give you a document marked as Plaintiff's

10  Exhibit 5331, bearing the Bates number

11  Rizack PJD2.

12               (The above-referred-to

13      document was marked as Plaintiff's

14      Exhibit 5331 for identification, as

15      of this date.)

16       Q       It appears to be an e-mail

17  exchange between yourself and Katie

18  Sullivan of streamlinefamilyoffice.com,

19  dated February 20th of 2018.

20               Is this an e-mail exchange

21  that you, in fact, had with Ms. Sullivan,

22  Mr. Rizack?

23       A       Yes.

24       Q       This is dated in February.

25               You mentioned earlier in
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2  your testimony that you believe

3  Ms. Sullivan picked up the boxes from

4  your house a couple of months before this

5  e-mail exchange; is that correct?

6       A       Yes.

7       Q       So does this e-mail refresh

8  your recollection that she picked up

9  those boxes in or about December of 2017?

10       A       I don't recall the month.  I

11  mean it could have been three months,

12  could have been four months, could have

13  been two months.  I don't recall the

14  exact time frame.  But she did pick up

15  the boxes.

16       Q       Would it be accurate that

17  you're confident that she picked up the

18  boxes before the e-mail exchange in

19  Exhibit 5331?

20       A       Yes.

21       Q       In this Exhibit 5331, it

22  appears that you're responding to an

23  inquiry from her because you start with,

24  "Sorry for the delay.  I've been buried

25  with tax work."  Do you see that?
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2       A       Yes.

3       Q       Her inquiry, was that a

4  phone inquiry or is it a different e-mail

5  chain?  Where is her initial inquiry?

6       A       I believe that when she

7  picked up the boxes, I said that I would

8  search for some Excel files.  And I

9  had -- I just said -- I was just buried

10  with work and didn't get back to her with

11  our initial discussion that I told her I

12  would do that.  So I had it on my to-do

13  list and finally got to it and sent it to

14  her.

15       Q       So this is really just

16  referring back to your in-person

17  conversation when she picked up the

18  boxes?

19       A       Correct.

20       Q       Then you sent her an Excel

21  file you named Final Steven Account 2007

22  to 2016?

23       A       Correct.

24       Q       She responded.

25               And have you had any

Page 44

Case 1:11-cv-00691-LAK-RWL   Document 2114-3   Filed 10/24/18   Page 45 of 464



1                     JOSH RIZACK

2  communications with Ms. Sullivan since

3  then?

4       A       I don't believe we did.  I

5  don't believe we had any more

6  conversation.  I mean it's possible but

7  not that I recollect.

8       Q       And what is included in

9  final Steven account 2007 to 2016?

10       A       I gave you that file.  But I

11  think it was a list of -- of expenses

12  incurred in the case by Mr. Donziger.

13  And I believe that -- I believe

14  additionally, it had case expenses on

15  there.

16               MS. NEUMAN:  I'm going to

17      show the witness a document, marked

18      as Plaintiff's Exhibit 5332.  It

19      bears the Bates numbers J Rizack 18

20      to 19.

21               (The above-referred-to

22      document was marked as Plaintiff's

23      Exhibit 5332 for identification, as

24      of this date.)

25       Q       This is a document you
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2  produced previously, Mr. Rizack?

3       A       I believe so.

4       Q       This document says at the

5  top "Historic Payments."  And then it has

6  a dollar sign.  And then it has two

7  columns:  Selva Viva CIA Limited on the

8  left and Steven Donziger on the right.

9  Do you see that?

10       A       I do.

11       Q       Can you describe for me how

12  this document was created and what it

13  represents?

14       A       You know, I really --

15               MR. DONZIGER:  I'm sorry.  I

16      was on mute.  And I tried to object.

17      So I'm going to object to the

18      question on the same grounds as

19      before:  First Amendment protective

20      order motion.

21       A       You know, I don't -- I don't

22  recall the exact.  But I think this was

23  just part of just incoming and outgoing

24  flows of funds.  But I don't -- I don't

25  recall specifically what -- what these
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2  exact payments for.

3       Q       In the Steven Donziger

4  column, you show payments totaling

5  $4,834,486.18 between July 3rd of 2007

6  and January 3rd of 2013.  Do you see

7  that?

8       A       I do.  But to take this

9  document on its own is incorrect because

10  there's probably another document that

11  goes with this because what -- funds

12  would come in to his accounts.  And

13  pretty much within days, those funds

14  would flow out to pay attorneys and case

15  expenses and so forth, so that this

16  probably goes with another -- there's

17  probably another document that would show

18  the details of where those funds would

19  go.

20       Q       Well, let's take it one

21  document at a time.

22               This document, which is

23  showing what you call historic payments,

24  where did you get these amounts?  Did you

25  get them from bank statements or
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2  somewhere else?

3       A       Yeah.  Everything -- all

4  the -- all the incoming and outgoing

5  funds were all from bank statements that

6  were either wires or checks or --

7  predominantly wires and checks written.

8  But most of the large payments were

9  wires.

10       Q       And were you going off, just

11  to understand your process, the physical

12  checks and wires or the bank statements?

13       A       In all likelihood, the bank

14  statements.

15       Q       So in creating Exhibit 5333,

16  you would have reviewed Mr. Donziger's

17  bank statements for this time frame?

18       A       Are you referring to 5332?

19  You just said 5333.

20       Q       What's the real number on

21  that?

22       A       Would you like to see it

23  (handing)?

24       Q       Sorry.

25       A       The 5332 is the next one in
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2  order.  In order, the documents you've

3  given me, 5332 is the next one.

4       Q       So 5332 is titled Historic

5  Payments.

6               In creating the information

7  in the right-hand column, you would have

8  reviewed Mr. Donziger's bank statements

9  and noted the deposit amounts that you

10  understood to be Ecuadorian case-related

11  and put them in the right-hand column?

12       A       Correct.

13       Q       In creating the left-hand

14  column, what would you have reviewed?

15       A       Again, bank statements.

16       Q       For what account?

17       A       For his -- for his accounts,

18  it would -- they would have been either

19  incoming or outgoing wires.  From this

20  document, I don't recall.  This is

21  probably incoming without the outgoing.

22       Q       Did you have statements from

23  a bank account held in the name of Selva

24  Viva CIA Limited?

25       A       No.
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2       Q       Do you recall why these --

3  what bank account would correspond to the

4  left-hand column?

5       A       No.  This would have been --

6  there would have been statements that

7  would go with this.

8       Q       But you wouldn't recall off

9  the top of your head the account number,

10  the bank?

11       A       No.  It's only one bank

12  account.  I can remember that.  That's

13  mine from a long time ago.

14               MS. NEUMAN:  I'm going to

15      mark as Plaintiff's Exhibit 5334, a

16      document bearing the Bates number J

17      Rizack 28.

18               (The above-referred-to

19      document was marked as Plaintiff's

20      Exhibit 5334 for identification, as

21      of this date.)

22       Q       Do you recognize this

23  document, Mr. Rizack?

24       A       Yes.

25       Q       Can you tell me what it is?
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2       A       So this would be funds that

3  were put into Steven Donziger's attorney

4  escrow account.  And then this has

5  expenses relating to the case, you know,

6  travel expenses, you know, hotels, meals,

7  printing, et cetera, shipping,

8  professional services.  And then it goes

9  down.  There was, you know, professional

10  fees, bank fees, attorney expenses,

11  payroll fees and taxes.  I guess there's

12  a -- there's a loan that was made to the

13  case.  And then there was fees from

14  Donziger working on the case.  And then

15  at the end, it's -- you have a negative

16  $1,482,772.3 which was based on those

17  numbers on what was owed to Mr. Donziger.

18       Q       So starting at the top of

19  Exhibit 5334, you have two -- under

20  income, it says personal account, and

21  then the next line says attorney escrow's

22  account.  Do you see that?

23       A       Correct.

24       Q       Is there a particular bank

25  account that the attorney escrow's
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2  account reference refers to?  Was it a

3  singular bank account?

4       A       It was a singular bank

5  account, yes.

6       Q       Do you recall what bank it

7  was at?

8       A       I believe at that time, it

9  was a Chase Bank account.

10       Q       And do you know -- I don't

11  suppose you know the number?

12       A       No, I don't.

13               MR. DONZIGER:  Andrea?

14               MS. NEUMAN:  Yes.

15               MR. DONZIGER:  I just want

16      to state an objection to this line of

17      questioning.  This is prior, I

18      believe -- it encompasses accounts or

19      information that reflects activity

20      prior to the issuance of the RICO

21      judgment.  I don't have the exhibit

22      in front of me.  But just based on

23      what I'm hearing, it's prior to the

24      issuance of the RICO judgment.

25               So I'm going to object on
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2      the grounds it's beyond the scope of

3      the issues that Judge Kaplan has

4      authorized to be dealt with at the

5      hearing tomorrow which are the Elliot

6      meeting my presence financial

7      condition and payments made to me as

8      to the RICO judgment.  And can

9      someone -- even though I'm in a

10      remote location, I apologize.  Can

11      someone just verify that this

12      document that you're referencing or

13      this exhibit concerns activity

14      engaged in prior to the issuance of

15      the RICO judgment in March of 2014?

16               MS. NEUMAN:  These are

17      documents produced by Mr. Rizack

18      during the RICO case, relating to

19      your finances which we don't view as

20      having the same limit as you do as

21      you know from your deposition.  And

22      so the columns go from 2007 to 2011.

23               MR. DONZIGER:  It just seems

24      very far afield.  And I will restate

25      my objection that I don't think it's
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2      proper to get into this area, given

3      that it was so many years ago.  And

4      the question for the hearing is

5      whether I'm in violation of the RICO

6      judgment which didn't even exist at

7      the time that the activity of the

8      summary reflects happened.

9               So I object on those grounds

10      and also the First Amendment grounds

11      because it really gets into our

12      organizational structure.  So I'll

13      just leave it at that.

14       Q       Mr. Rizack, looking at

15  Exhibit 5334, the amounts you have for

16  expenses -- air transportation, taxi,

17  train, car rental -- how would you verify

18  those amounts?

19       A       So those were very detailed

20  printouts of either receipts or the

21  receipt from an American Express

22  statement.  And there were -- somebody

23  prior to me had put this together month

24  by month with backup of all the expenses.

25       Q       And did you re-review the
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2  backup or you took the other person's

3  work?

4       A       I reviewed it to see if it

5  was accurate and that it was -- that it

6  added up.

7       Q       And when you were looking

8  at, say, for example, the receipts for

9  the $93,000 plus in airfare in 2011 --

10       A       Yes.

11       Q       -- how would you know it was

12  case-related or is that something

13  Mr. Donziger just represented to you?

14       A       That was represented that it

15  was case -- you know, case-related and

16  who -- who traveled and when.

17       Q       And as to all the expenses

18  in your various -- what should we call

19  them since they're not accountings?

20  Financial summaries?

21       A       Expense reports or reporting

22  of expenses.

23       Q       In the various expense

24  reports that you've produced, both

25  previously and more recently, is it
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2  accurate that you made no independent

3  determination that any expense was

4  actually related to the case?

5       A       No.  I would say that's not

6  true.  I constantly would ask Steven, you

7  know, what this was for, where do you go,

8  if it wasn't marked on the expense or,

9  you know, who was this for, you know.  I

10  see -- you know, typically on American

11  Express bill when you charge a ticket, it

12  says, you know, the name of who the

13  ticket was issued to and where it was

14  for, you know, where it was to, the

15  ticket.

16               So I would constantly ask

17  him, you know, where, you know, I see you

18  went, where this person went, who was

19  this.  I would make inquiries to what the

20  expense was for.

21       Q       And would you reject

22  expenses that Mr. Donziger indicated were

23  case-related?

24       A       Yes.  Well, you know --

25               MR. DONZIGER:  I'm going to
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2      object again.  This is so beyond the

3      scope.  I mean we're supposed to be

4      dealing with the issues that are

5      going to be dealt with tomorrow.  It

6      has no connection to my present

7      finances.  Mr. Rizack gave me the

8      courtesy of coming in on the 11th

9      hour prior to the hearing tomorrow.

10      I have a ton of stuff to do to

11      prepare for tomorrow.  I don't know

12      why you don't stick to the topics

13      that are up for discussion or

14      evidence tomorrow.  So anyway, I'll

15      leave it at that.  Go ahead.

16       Q       Were you finished with your

17  answer, Mr. Rizack?

18       A       Can you restate?  I believe

19  what you asked, if I ever questioned or

20  objected to any of the expenses?  And I

21  would say, yes, I would sometimes say,

22  you know, what was this amount for and

23  was this -- you know, was this truly a

24  case expense.  And, you know, we would

25  discuss and say yes or no.  But I mean
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2  they were -- they were never large

3  amounts.

4       Q       So would you say -- this is

5  an example -- for the $30,577 in meals in

6  2011, you were able to verify all those

7  meals were case-related?

8       A       Yeah.  We would go over them

9  and, you know, who was at the meeting and

10  what it was for.  And, you know, we went

11  through -- I mean he marked them because

12  I would not know what those expenses

13  would be for.  So I'd have to ask him if

14  they were marked.

15       Q       And your verification

16  process consisted of discussing these

17  issues with Mr. Donziger?

18       A       Yes; you know, he would

19  often, you know, take people out in

20  regard to the case.  There was often

21  people working with him and, you know,

22  during the day, you know, there would be

23  a meal involved, you know, it was

24  appropriate to, you know, feed the people

25  who were working there.
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2       Q       And did you ever reject

3  expenses because they were too, for

4  example, extravagant, like it was a

5  $1,000 night hotel instead of $200 or as

6  long as it was case-related, you included

7  it?

8       A       I don't recall ever seeing

9  extravagant hotel expenses for $1,000 a

10  night.

11       Q       Regardless of whether you

12  saw my particular example, did you

13  regulate in any way the amounts spent per

14  person on a hotel room or a meal or a

15  flight or were you just verifying with

16  Mr. Donziger that it was a case-related

17  expense?

18       A       I was verifying that it was

19  an appropriate case expense, yes.

20       Q       When you say appropriate,

21  you just mean related to the case?

22       A       Well, why don't you define

23  appropriate.  And then I can answer the

24  question.

25       Q       Well, were you using any
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2  standards?  And if so, can you describe

3  them for me in determining whether an

4  expense was appropriate or not other than

5  discussing with Mr. Donziger that it was

6  case-related?

7       A       You know, anything -- you

8  know, I've been traveling my whole life

9  extensively, you know, if anything stood

10  out as, you know, wasn't standard or

11  wasn't, you know, that I thought, you

12  know, looked inappropriate, I would ask

13  him about it.  And it was rare.

14               I mean, you know, once in a

15  while, there would be something on there

16  like a small expense, and I'm like, you

17  know, I'm not sure this is case-related.

18  And we'd say yes or no.  And sometimes it

19  was no.  But it was a rarity.  It wasn't

20  very often that that was the case.

21       Q       And what were you using as a

22  standard meal cost?

23       A       I don't know that we had

24  like a standard meal cost.  But, you

25  know, this is New York City.  And it's an
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2  expensive city, you know.  I don't know

3  what you're asking.

4       Q       So on Exhibit 334, there's a

5  miscellaneous column.  What does that

6  include?

7       A       The 8,911 in 2010 and the

8  12,878 in 2011.  Miscellaneous could be,

9  you know, something we didn't have one of

10  these categories for.  But it could be an

11  expense for -- I don't know -- storage,

12  messenger service, you know, needed a

13  piece of equipment, you know, a printer,

14  did we have office supplies.  It could be

15  office supplies if that's not a category.

16       Q       That's a category.

17       A       So anything that wasn't a

18  category on here that was related to the

19  case.  But in the scheme of things, it's

20  not a very big number.

21       Q       So under personal account

22  expenses, it says professional fees.

23               Whose fees are those?  Are

24  those Mr. Donziger's fees or somebody

25  else's fees?
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2       A       Which line?  I'm sorry.

3       Q       Under the heading Personal

4  Account Expenses Professional Fees.

5       A       Professional fees would have

6  been fees paid to professionals other

7  than attorneys.

8       Q       And then under attorney

9  escrow account expenses professional

10  fees.

11       A       Those would be fees to

12  attorneys.

13       Q       Including or excluding

14  Mr. Donziger?

15       A       Excluding Mr. Donziger.

16       Q       At the bottom, you show

17  Donziger & Associate fees monthly fee.

18  Do you see that?

19       A       Correct.

20       Q       And in 2007, you have 25,

21  and then you go to 30 and then you go to

22  35.  Do you see that?

23       A       Yes.

24       Q       You have a retainer

25  agreement that backs up this monthly fee?
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2       A       I don't recall.

3       Q       Why did it change between

4  '07 and '08?

5       A       We probably had a

6  discussion.  But I don't recall exactly

7  why it changed.  But we were trying to --

8  you know, Steven was -- what we were

9  doing was -- always running a deficit.

10  He had put more money into the case than

11  he had received.

12       Q       And what do you base that

13  on?

14       A       On bank records.

15       Q       So you showed deposits going

16  from his accounts to where?

17       A       We showed expenses that he

18  paid and that, you know -- that he was

19  always behind in being reimbursed for his

20  expenses.  And, you know -- and I know

21  that money would come out of his accounts

22  to cover case expenses when there was --

23  when there was no money coming in.

24       Q       Focusing again on the

25  monthly fee amount, did you ever have any
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2  backup for this retainer, like any

3  written agreement of an entitlement to a

4  retainer?

5       A       I don't recall if there was

6  written or not.

7       Q       So in terms of the retainer

8  monthly fee amount, is it accurate that

9  you would put in whatever amount

10  Mr. Donziger indicated?

11       A       You know, I honestly don't

12  recall.  But I'm sure there was a

13  discussion.  But I don't recall exactly

14  how that was put in.

15       Q       If you had had a backup

16  agreement, would you have produced it?

17       A       If I had --

18       Q        -- a backup agreement

19  related to his entitlement to a retainer

20  fee.

21       A       I don't recall if there was

22  one in those files I turned over or not.

23               MS. NEUMAN:  I'm going to

24      give the witness a document that's

25      been marked as Plaintiff's Exhibit
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2      5335.

3               (The above-referred-to

4      document was marked as Plaintiff's

5      Exhibit 5335 for identification, as

6      of this date.)

7               MS. NEUMAN:  Bearing the

8      Bates number J Rizack 37.

9       Q       Is this a document you

10  created Mr. Rizack?

11       A       Yes.

12       Q       Can you describe for the

13  record what the document is?

14       A       Yes.  It is -- we took

15  various buckets of expenses.

16       Q       Who is we?

17       A       I took various buckets of

18  expenses based on bank records.  And we

19  took the amounts of outgoing wires and

20  checks and put it into various categories

21  to show where the funds were going.

22       Q       And who was this prepared

23  for?

24               MR. DONZIGER:  I'm going to

25      object to this question on the
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2      grounds of privilege, attorney-client

3      privilege.  I'm somewhat handicapped.

4      Is this a pie chart?  I don't see it.

5               THE WITNESS:  Yes.

6               MS. NEUMAN:  There's a pie

7      chart on the exhibit, yes.

8               MR. DONZIGER:  Okay.  So I'm

9      objecting on the grounds that this is

10      subject to various privileges,

11      attorney-client work product.

12      Andrea, I assume you're going to just

13      respect my objection.  You're going

14      to keep going?

15               MS. NEUMAN:  I don't know

16      what you mean.  Are you instructing

17      the witness not to answer?

18               MR. DONZIGER:  No, I'm not.

19      I'm just making the objection.  I

20      think he can describe what it says.

21      I don't want him to answer if you're

22      going to get into what it means in

23      terms of strategy, this, that and the

24      other thing.  I don't know where

25      you're going with it.  Keep going.
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2       Q       Mr. Rizack, without giving

3  me names, did you provide your expense

4  statements to anyone other than

5  Mr. Donziger?

6       A       I provided this to

7  Mr. Donziger.  I believe -- I don't

8  recall who else.  I mean this was a while

9  ago.  This is years ago.  So I don't

10  recall if we presented this to other

11  people or I presented it to Mr. Donziger.

12  And he presented it.  I just don't

13  remember.  I remember putting the

14  document together, though.

15       Q       Were you putting this

16  document together for some particular

17  purpose?

18       A       I think we were just

19  looking.  I don't know if somebody had

20  requested.  I don't recall, honestly.

21  But I'm sure either he wanted to know or

22  other people wanted to know where the

23  funds had gone, into what categories.

24       Q       So on Exhibit 5335, the

25  first category is miscellaneous for
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2  1.1 million plus.

3       A       Correct.

4       Q       Is that the same

5  miscellaneous you previously described?

6       A       I mean I'm sure there's --

7  all these buckets had detailed --

8  detailed -- you know, detailed either

9  bank statements receipts or so forth.

10  Most of the expenses that were paid were

11  paid through checks and wires.  So it was

12  not hard to go back to the bank

13  statements to get most of these expenses.

14       Q       So there's a backup schedule

15  for the miscellaneous?

16       A       There, I'm sure, is a file

17  with -- with the backup for that, yes.

18       Q       And you would have produced

19  that?

20       A       Yes.  It would have been --

21  you know, it would have been in all those

22  boxes.

23       Q       You have on here over

24  1.5 million for Ecuador Legal.  Do you

25  see that?
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2       A       Correct.

3       Q       Do you recall how you

4  determined if something was being paid

5  for Ecuador Legal?

6       A       It would have been a wire --

7  it would have been a wire sent to a law

8  firm.

9       Q       In Ecuador?

10       A       Correct.

11       Q       And would you know -- would

12  the law firm then account for how they

13  spent the 1.5 million or that's where

14  your inquiry ended?

15       A       No.  The expenses were the

16  legal fees.  And expenses and so forth

17  were always backed by receipts.

18       Q       So you had invoices from

19  Ecuador law firms for over 1.5 million?

20       A       I believe so.  When we would

21  send out wires, we had receipt -- we had

22  invoices.

23               MR. DONZIGER:  Is there a

24      question pending?

25               MS. NEUMAN:  No.  There was
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2      not a question pending.

3               MR. DONZIGER:  I would ask

4      that the witness not speak unless

5      it's in response to a question.  Do

6      you guys have any desire to take a

7      short break?  I'm just curious.

8      We've been, I guess, a little over an

9      hour.

10               MS. NEUMAN:  Sure.  Do you

11      want to go off the record for ten

12      minutes?

13               MR. DONZIGER:  Yes.  That

14      would be great.  And just call me

15      back when you guys reconvene.  Thanks

16      a lot.

17               THE VIDEOGRAPHER:  We're

18      going off the record at 5:28 p.m.

19      This marks the end of Media 1.

20               (A short recess was taken.)

21               THE VIDEOGRAPHER:  We're

22      back on the record at 5:39 p.m.  This

23      marks the beginning of Media 2, if we

24      could just have folks introduce

25      themselves for the record.
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2               MS. CHAMPION:  Anne

3      Champion, from Gibson, Dunn, for

4      Chevron Corporation.

5               MR. DINGER:  Michael Dinger,

6      from Stern & Kilcullen, for Chevron

7      Corporation.

8               MR. DONZIGER:  I'm just sort

9      of objecting to the line of

10      questioning for the last several

11      minutes prior to the break where you

12      were questioning Mr. Rizack about

13      events well before the -- even the

14      commencement of the RICO trial and

15      very well before the RICO judgment

16      which was issued in March of 2014.

17               Mr. Rizack, I'm going to

18      state for the record, was not

19      involved in the Elliot Management

20      meeting, either setting up that

21      meeting and the meeting itself and

22      any follow-up contact.  He is not

23      familiar with -- and I think he would

24      verify this -- with my present

25      financial condition.  And I think
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2      that given that we have a hearing

3      tomorrow on some pretty discreet

4      issues related to your allegation

5      that I'm in contempt of the RICO

6      judgment, I think these questions are

7      really well beyond the scope of what

8      would be considered a proper scope.

9      It just seems inappropriate.

10               And I don't know what -- I

11      mean obviously you don't have to

12      answer this.  But I don't know what,

13      Andrea, your sense is how long this

14      deposition is going to last because

15      we're on the eve of a hearing in the

16      morning.  And I'm pro se.  And I need

17      to prepare.

18               So I want to state that as

19      an objection and ask if you'd be

20      willing to answer what your sense is

21      how long you think the deposition

22      will take, absent my interventions.

23      Like on your end, how much longer you

24      think you're going to need?

25               MS. NEUMAN:  I'm not sure.
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2      Why don't we get back to it and see

3      how quickly we can move things along.

4               MR. DONZIGER:  Okay.

5               MS. NEUMAN:  Are we good to

6      go now?

7               MR. DONZIGER:  Yes.  Good to

8      go.

9       Q       Mr. Rizack, I didn't ask you

10  earlier.

11               How were you compensated for

12  your work with Mr. Donziger?

13       A       It was an hourly rate.

14       Q       What was your hourly rate?

15       A       Honestly, I don't recall.

16       Q       Did you keep time sheets?

17       A       I kept -- yes, I did.  Did I

18  keep time sheets?  Hold on.  I don't

19  recall.  I would have to look.

20       Q       You don't recall, one way or

21  the other?

22       A       No, I don't.

23       Q       Did you ever have any sort

24  of contingent interest in the Ecuador

25  judgment?
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2       A       Restate the question.

3       Q       Did you ever have or do you

4  have a contingent interest in the Ecuador

5  judgment?

6       A       Yes.

7       Q       Could you describe that

8  interest for me, please, sir?

9       A       I believe it's either an

10  eighth or a quarter percent of

11  recoveries.

12       Q       But you don't know which:

13  An eighth or a quarter?

14       A       No.  I would have to check.

15       Q       Do you have a document?

16       A       Yes.

17       Q       Did you produce that

18  document?

19       A       I don't believe so.

20               MR. DONZIGER:  I'm going to

21      object to the production of that,

22      which we'll deal with later,

23      obviously, because he doesn't have

24      it.  But getting into issues of who,

25      you know, owns what other than like a
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2      general structure, in my mind, would

3      violate the associational rights of

4      the folks working on this Ecuador

5      environmental litigation and advocacy

6      effort.

7       Q       When did you obtain the

8  interest and the judgment you just

9  described?

10       A       It was -- it was -- you

11  know, it was promised, you know,

12  throughout the case when it was actually

13  memorialized.  I don't remember the exact

14  date.  I would have to look in the file.

15       Q       Can you give me an estimate?

16       A       I don't recall.

17       Q       Was it before or after the

18  RICO judgment was issued?

19       A       It was discussed before.

20  But I think it was memorialized after.

21       Q       And did your percentage come

22  out of Mr. Donziger's percentage or from

23  some other source?

24       A       I believe from some other

25  source.
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2       Q       And the agreement you

3  signed, was it with anybody other than

4  Mr. Donziger?

5       A       Yes.

6       Q       And who was it with?

7       A       It was the -- I don't

8  recall.  But I believe it was -- it's on

9  the agreement.  The official -- I don't

10  remember the official group in Ecuador.

11  But they were on that.

12       Q       And did you meet with them

13  in negotiating this agreement?

14       A       I had been with -- I had met

15  with several people.  And I believe it

16  was agreed upon, presented on numerous

17  occasion to numerous people.

18       Q       Can you tell me the names of

19  any of these people?

20       A       I don't recall offhand.

21       Q       But you do have this

22  agreement?

23       A       Yes.

24       Q       What were you giving in

25  exchange for your either 1/8th or 1
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2  quarter percent interest in the

3  recoveries under the Ecuador judgment?

4       A       For work that I had done

5  putting things together or the work

6  product that you've seen here, some of

7  this work product.

8       Q       Anything other than your

9  services?

10       A       I don't understand the

11  question.

12       Q       In exchange for your

13  interest in the Ecuador judgment --

14       A       Right.

15       Q        -- did you give the

16  official Ecuador group anything other

17  than your services?  Did you give them

18  any money?

19       A       No.

20       Q       Did you provide anything of

21  value to them other than the financial

22  statements, services you had provided to

23  Mr. Donziger?

24       A       Yeah.  I gave them work

25  product of, you know, where money went,
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2  expenses.  And I had done other work in

3  addition to this.

4       Q       In addition to the

5  case-related financial work?

6       A       No.  All related to the

7  case.

8       Q       And you did work other than

9  financial work; is that what you're

10  saying?

11       A       No.  It was all

12  financial-related.

13       Q       And it all relates to the

14  documents you produced?

15       A       Correct.

16               MS. NEUMAN:  I just want to

17      give the witness what's been marked

18      as Plaintiff's Exhibit 5336.  J

19      Rizack 52 is the Bates number.

20               (The above-referred-to

21      document was marked as Plaintiff's

22      Exhibit 5336 for identification, as

23      of this date.)

24       Q       Before we go to

25  Exhibit 5336, Mr. Rizack, have you
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2  received any moneys under your agreement

3  that provided you with a percentage

4  interest in the Ecuador judgment?

5       A       Restate the question.

6       Q       Have you received any money

7  under your agreement that provided you

8  with a percentage interest in the Ecuador

9  judgment?

10       A       We answered that already,

11  didn't we not?

12       Q       I don't think so.  Well, not

13  did you give them money.  Have they given

14  you any money?

15       A       Have I been paid any money

16  throughout the time period?

17       Q       No.

18               Have you been paid any money

19  under the agreement pursuant to which you

20  got a percentage interest in the

21  judgment?

22       A       I don't understand the

23  question.

24               MR. DONZIGER:  Objection;

25      lack of foundation; right?  There's
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2      no testimony or evidence that that

3      agreement provides anything other

4      than a contingency to Mr. Rizack, not

5      money, if that's what you mean by the

6      question, if you mean cash or some

7      other money payment.  There's no

8      foundation for that question.

9       Q       Mr. Rizack, you testified

10  that you signed an agreement that gives

11  you a percentage interest in the Ecuador

12  judgment; correct?

13       A       Correct.

14       Q       Has anyone paid to you any

15  moneys under that agreement, saying

16  here's payment on your percentage or part

17  of your percentage?

18       A       So you're asking, have I

19  been paid based on the percentage that

20  I've given -- that I was given in the

21  case, did I get paid -- I mean that -- I

22  don't understand the question.

23       Q       Well, let me ask a different

24  question.

25               Have you been paid any
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2  moneys in connection with the work you do

3  on the Ecuador case since you signed the

4  percentage agreement?

5       A       I don't believe so.  I'm not

6  sure.  But I don't believe so.  I would

7  have to check my records.

8       Q       And when you were paid, what

9  was your understanding of the origin of

10  the funds that you were paid with?

11       A       They were -- the origins of

12  the fund had been from investors.

13       Q       Now, returning to

14  Exhibit 5336 --

15       A       Okay.

16       Q        -- do you have that one?

17       A       Mm-hmm, yes.

18       Q       The Bates No. 52.

19       A       Mm-hmm.

20       Q       There's a column that says

21  payment March 19th, 2012.  Do you see

22  that?  The gray column.

23       A       Yes.

24               MR. DONZIGER:  I'm going to

25      object because this is part of the
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2      RICO judgment.  And, Mr. Rizack --

3      I'm going to tell Mr. Rizack that he,

4      as I understand Judge Kaplan's

5      orders, does not have to answer

6      questions related to any of this

7      stuff if it's prior to the RICO

8      judgment which came down on

9      March 4th, 2014.

10       Q       The amounts in the column,

11  entitled Payment, March 19th, 2012, are

12  those payments that were made on that day

13  or were due on that day or something

14  else?

15               MR. DONZIGER:  Objection for

16      reasons just stated in my prior

17      objection.

18       A       There's notes on the side

19  that you can see in the comments.  So

20  they were either paid or needed or needed

21  information or needed wire info.  There's

22  comments.  So, no, not all of those would

23  have been paid on that date.

24       Q       In the comments, it says SD

25  call and workout deal.  What does that
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2  refer to?

3       A       Which?

4       Q       Up here (indicating).  You

5  see right here (indicating)?

6       A       Yes.  Those are bounces due

7  and that we were trying to -- that we

8  were probably trying to, you know, work

9  out either a payment deal or a -- get the

10  bill reduced.

11       Q       In the agreement where you

12  got a percentage interest in the

13  judgment, did anybody else get a

14  percentage interest in the judgment in

15  the same agreement?

16       A       No.

17               MR. DONZIGER:  Andrea, just

18      a quick question, I apologize.  Can

19      you give a general estimate of how

20      long you think you expect to go with

21      Mr. Rizack tonight?  I'm asking that

22      for various purposes, including I've

23      got to plan my own time.  So I just

24      wanted to know.  I'm not trying to

25      cut you off.  I'm just trying to
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2      plan.  So do you have a sense of how

3      long you think you'll need?

4               MS. NEUMAN:  I'm hopeful

5      that we can get through this in an

6      hour, hour and 20.

7               MR. DONZIGER:  Okay.  That's

8      good.  Keep going.  Thank you.

9               MS. NEUMAN:  Sure.

10       Q       Mr. Rizack, I'm going to

11  give you a document that I'm marking as

12  Plaintiff's Exhibit 5337.  You produced

13  it electronically.  So it printed without

14  Bates numbers.

15               (The above-referred-to

16      document was marked as Plaintiff's

17      Exhibit 5337 for identification, as

18      of this date.)

19       Q       Is this a document that you

20  produced?

21       A       Yes.

22       Q       If you go to the third page

23  of this exhibit --

24       A       Yes.

25       Q        -- do you see there's an
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2  entry three down from the top:  Amazonia

3  Recovery Limited?

4       A       Yes.

5       Q       It says credit of 45,000.

6               Does that mean you received

7  money from Amazonia Recovery Limited?

8       A       Yeah.  If it's in the

9  credit -- you know, I don't recall the

10  exact transaction.  But that's what it

11  would indicate.

12       Q       And the same of the -- so

13  the 150, the 45, the 52 and the credit

14  column were all incoming moneys?

15       A       You know, I don't recall.

16  And, you know -- you know, I don't

17  recall.

18       Q       Do you know what bank

19  statements these credits would be sourced

20  to from looking at this document?

21       A       Well, it says at the top TD

22  Bank Debit Card Purchases.  Okay.  So

23  page 3.

24       Q       That didn't really narrow it

25  down.
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2       A       Yeah.  It says wires.  So

3  these -- these were all wires that you're

4  referring to.  And I don't see which bank

5  account it refers to.

6       Q       And how do you know they're

7  wires?

8       A       There would have been backup

9  to this that would have had the bank

10  statements.  And on the bank statements,

11  it would show wires.

12       Q       So where it says check

13  number, is that actually a wire number?

14  That's what I'm finding confusing.

15       A       No.  Checks are actual

16  checks written.

17       Q       So if there's a check

18  number, these were checks?

19       A       They were, right, correct.

20       Q       So these would have been

21  checks rather than wires?

22       A       Correct.

23               MR. DONZIGER:  Can I just

24      interrupt for a quick second?  Can

25      you just indicate what the date of
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2      the document, Exhibit 5337, is?

3               MS. NEUMAN:  It doesn't have

4      a particular date on it.  It has

5      entries.  It's not in chronological

6      order.  So I can't be completely

7      accurate.  But it has entries from

8      2013 through 2016.

9               MR. DONZIGER:  Okay.  Object

10      to the extent it covers stuff prior

11      to the RICO judgment and doesn't

12      relate to my present financial

13      condition.  Go ahead.

14               MS. NEUMAN:  I'm going to

15      mark as Plaintiff's Exhibit 5338

16      another document, produced by

17      Mr. Rizack, as part of the final

18      Steven Account Worksheet Summary

19      2012.

20               (The above-referred-to

21      document was marked as Plaintiff's

22      Exhibit 5338 for identification, as

23      of this date.)

24       Q       Is this a document you

25  produced, Mr. Rizack?
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2       A       Yes.

3       Q       What are the source for the

4  entries on this document?

5       A       This would have been a

6  continuation of the money that went

7  through the -- went through the accounts,

8  incoming, outgoing.  And then we started

9  with a negative balance of

10  $1,482,777 from whatever the prior year

11  would have been of money that was owed to

12  Steven Donziger from the case.  And then

13  you have incoming wires that went into

14  the attorney escrow account.

15               So funds would come into his

16  attorney escrow account.  And then he

17  would pay out funds for, you know,

18  professional fees, for expenses and so

19  forth.

20       Q       So the 225,000 and the

21  380,000 that are incoming, those are

22  investor funds in the case which then

23  you're showing expenses charged against?

24       A       Right.  Expenses and

25  professional fees, correct.
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2       Q       And then the 35,000 monthly

3  retainer, that's the same as on the prior

4  document?

5       A       Correct.

6       Q       Are any fees charged against

7  the retainer or all expenses on top of

8  the retainer?  Like regular office

9  expenses, are those charged on top of the

10  retainer?

11       A       Are you talking to -- are

12  you referring to a specific expense?  I'm

13  sorry.

14       Q       Like a telephone or paper,

15  you know, no more overhead.  Is there any

16  overhead that's wrapped into the retainer

17  or is it all expensed?

18       A       No.  It would be expensed.

19  You know what, quite frankly, I don't

20  know if he charged every ream of paper.

21       Q       We don't need to volunteer.

22  Just answer the question.

23       A       I said I didn't know.

24       Q       You don't know if the

25  retainer included expenses?
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2       A       If the -- are you referring

3  to which line?

4       Q       Just in general.

5               Were there expenses that you

6  said, oh, this is included in the

7  retainer, so I'm not going to account for

8  it separately?

9       A       Which line of retainer?

10       Q       The 35,000.

11       A       Oh.  The monthly fee.  My

12  understanding, that was -- you know, that

13  was for his work on the case.

14               MR. DONZIGER:  Just to be

15      clear because I think the witness

16      might be a little confused -- and,

17      Andrea, please correct me if you

18      don't agree with this -- when

19      Chevron's lawyer says retainer, I

20      believe she means the amount paid for

21      my or whoever's worked on the case as

22      distinct from out-of-pocket

23      expenditures, like travel, et cetera,

24      which should be expenses.

25               So if a question is, are any
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2      expenses included in the retainer, I

3      don't know, I just want to make sure

4      that the witness is clear about what

5      retainer means because I'm not so

6      sure he is.

7               MS. NEUMAN:  We've

8      identified the retainer as the

9      monthly fee shown on the document.

10      So we've identified it specifically

11      by the document.

12       A       Are you asking me?

13       Q       No.  I was letting --

14  Mr. Donziger, I don't know if he's

15  pulling up these documents as we go

16  along.

17               MR. DONZIGER:  Yes.  I'm

18      somewhat in the dark.  And I don't

19      want to delay things.  So please go

20      ahead.

21               MS. NEUMAN:  I'm going to

22      hand the witness a document that's

23      been marked as Exhibit 5339.  It's

24      also part of Final Steven Accounting

25      '07 to 2016.
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2               (The above-referred-to

3      document was marked as Plaintiff's

4      Exhibit 5339 for identification, as

5      of this date.)

6       Q       What does it mean when it

7  says paren 2217?  Is that the date that

8  you created the worksheet?  At the top

9  here.

10       A       Yeah.  I don't recall.  But

11  that -- could be that it was produced.

12  That's the date I worked on it, 2/2/17.

13       Q       Can you describe for me

14  what's on this document when you refer to

15  attorney trust account, what account is

16  that?

17       A       That would have been one

18  of -- that would have been the bank

19  account that -- that funds would have

20  come into and gone out; you know, pretty

21  much as soon as funds came in, they'd go

22  out to pay expenses.

23       Q       Can you identify the account

24  any more specifically than that?

25       A       You know, as I refer before,
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2  there was bank accounts, first at Chase

3  and then TD.  So it would be one of the

4  two.

5       Q       Do you know of Mr. Donziger

6  having bank accounts at any other

7  institution?

8       A       Not that I'm aware of.

9       Q       What does the 1,800,000 --

10  let me start over.

11               What does the $1,803,708.12

12  represent?

13       A       Without the backup for this,

14  I couldn't tell you.

15       Q       Would that had been the

16  balance in this attorney trust account or

17  something else?

18       A       You know, I would need the

19  backup that would indicate what this was

20  for.  I mean it could -- you know, I'm

21  not -- I don't know if it was a bounce on

22  a given day or if it was, you know, at a

23  year end or a snapshot at any given time.

24       Q       And do you know what the

25  1,750,000 on this document refers to?
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2       A       1,750,000?

3       Q       It's just sort of randomly

4  right here (indicating).

5       A       No.  Again, I would need the

6  backup that would go with this.

7       Q       If we wanted to find the

8  backup for one of your documents without

9  calling you, how would we know what was

10  the backup for this?  Did you have a

11  system you can describe?

12       A       This was -- there was files

13  with backup.

14       Q       But did you have any system

15  for labeling stuff, so that you would

16  know where the backup -- you pulled this

17  doc up on your computer?

18       A       Correct.

19       Q       And if you wanted to know

20  where the backup was, how would you know?

21       A       I would pull it out of a

22  folder.  All this stuff was in folders

23  and boxes.

24       Q       So the backup is only hard

25  copy?
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2       A       Correct.

3       Q       So in the stuff that you

4  produced, because the hard copy had

5  already gone to Ms. Sullivan, you would

6  not have had the backup?

7       A       Correct.

8       Q       So the mystery would remain?

9       A       Unless you have those boxes.

10       Q       Go I'm going to hand you a

11  document that we marked as Plaintiff's

12  Exhibit 5340.

13               (The above-referred-to

14      document was marked as Plaintiff's

15      Exhibit 5340 for identification, as

16      of this date.)

17       Q       It's also a document from

18  your final Steven account, '07 to 2016,

19  with the 2/2/17 parenthetical date,

20  entitled TD Bank Debit Card Purchases.

21               Do you recognize this

22  document?

23       A       Yes.

24       Q       Can you tell me what it is?

25       A       It's expenses -- so these
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2  were expenses that were put on a debit

3  card from the TD account that were

4  attributed to expenses.

5       Q       For the case?

6       A       Correct.

7       Q       Can you flip to the last --

8  why is the Brussels highlighted?

9       A       On which page?

10       Q       On the first page.

11       A       TVX Midi Shop, Brussels, I

12  actually kind of -- I actually recall

13  this.  It was an expense for I think

14  headphones.  And I highlighted it because

15  I questioned -- I questioned that

16  expense.

17       Q       Did you ever travel to

18  Brussels with Mr. Donziger?

19       A       Yes.

20       Q       For what purpose?

21       A       To meet with a potential

22  investor.

23       Q       When was that?

24       A       I don't recall.  Several

25  years ago.
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2       Q       Were you generally involved

3  in fundraising for the case?

4       A       No.  I mean in certain

5  instances, I went to -- I recall going to

6  that meeting.  But overall, no, I wasn't

7  going to.  That wasn't my -- I wasn't

8  going to a lot of meetings.  But, you

9  know, once in a while in that particular

10  case, yes, we would go to that meeting.

11       Q       And what was your role at

12  the meeting?

13       A       I think, you know, he wanted

14  a second set of ears and if there was

15  going to be any negotiating, to help him

16  negotiate, you know, and understand, you

17  know, help him with the numbers and so

18  forth.

19       Q       And did you meet with other

20  funders other than the one in Brussels?

21       A       Yes.

22       Q       On how many occasions did

23  you meet with funders or potential

24  funders?

25       A       On many occasions in the
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2  early, early days when I first, you know,

3  got involved, we had met.

4       Q       After the RICO judgment was

5  entered, on how many occasions had you

6  met with potential funders?

7       A       After the RICO, I believe

8  that the only time was with Brussels.  I

9  don't believe there was any other times

10  that I went, no.  I don't recall any

11  other times.

12               MR. DONZIGER:  I'm going to

13      object to this line of questioning

14      about meetings.  That's our internal

15      stuff.  And I'm going to direct the

16      witness not to talk about any

17      meetings with investors or the

18      identities of any investors.  I

19      recognize it's possible in the

20      Sullivan production that Chevron has

21      named these individuals.

22               But our intention -- my

23      intention, rather -- is to continue

24      to litigate that issue and claw that

25      stuff back that Ms. Sullivan produced
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2      that violates the associational

3      rights of me and others.

4               So I just want to instruct

5      Mr. Rizack not to talk about those

6      meetings other than the fact that

7      there were meetings.

8       Q       Mr. Rizack, do you intend to

9  follow Mr. Donziger's instruction?

10       A       Well, I quite frankly don't

11  have legal advice to know whether I

12  should or not.  So I have two competing

13  attorneys saying two different things,

14  you know.  You can't advise me.  And he

15  can't advise me.

16               MR. DONZIGER:  What I would

17      recommend, Andrea, is coming to an

18      agreement between us on this point,

19      is given that how important this is

20      in terms of tomorrow, maybe what you

21      could do is allow him to get

22      independent legal advice on this

23      issue.  And if you have to go back to

24      this stuff in a limited way, it can

25      be done later.  It can be done later
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2      after court.

3               MS. NEUMAN:  Let me ask the

4      witness this question.

5       Q       Mr. Rizack, have you been

6  involved in fundraising since the RICO

7  judgment where you succeeded in getting

8  additional funds for the case, the funds

9  were deposited in accounts with which

10  you're familiar and some of those moneys

11  were then paid to Mr. Donziger?

12               MR. DONZIGER:  Before you

13      answer, let me just digest that

14      question.  Can you read it back?

15               (The requested portion was

16      read back by the court reporter.)

17               MR. DONZIGER:  This is what

18      I would suggest because there's like

19      four questions in that one question.

20      Why don't, Andrea, you start with the

21      very first part and see what he says

22      and go from there, the very first

23      part, the very first thing that you

24      questioned in that long question.

25       Q       Mr. Rizack, are you aware
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2  since the issuance of the RICO judgment

3  of moneys being deposited into any

4  accounts controlled by Mr. Donziger that

5  originated with funders of the Ecuador

6  litigation?

7       A       Yes.

8       Q       On how many occasions?

9       A       I'm not sure how many; a

10  few.

11       Q       Can you estimate?

12       A       A few; two, three, four.  I

13  was, you know, on the outskirts helping

14  him with these charts and so forth.

15       Q       When these moneys would come

16  from funders, what account would they be

17  deposited into, post-RICO?

18       A       I don't know the exact bank

19  or account numbers, if that's what you're

20  asking.

21       Q       Would those moneys then be

22  controlled by Mr. Donziger?

23       A       Not sure.

24       Q       When you were working on his

25  expense accountings, did you see funder
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2  money that came in after the RICO

3  judgment be put into Mr. Donziger's

4  personal accounts?

5       A       I was not.  Post-RICO, I was

6  not working on his expenses.

7       Q       But some of these

8  spreadsheets are --

9       A       Are they?

10       Q        -- dated 2017.

11       A       A lot of these are dated.

12  But most of this stuff was put in -- when

13  was the --

14       Q       2014.

15       A       2014 was the RICO.  So --

16  so, yeah.  I might have put some of this

17  stuff in, or it was provided by -- by

18  Mr. Donziger.  And I popped it into the

19  chart.  But I was -- you know, this

20  was -- to the extent I was working on it

21  prior, afterwards was very Limited.

22       Q       So setting aside the general

23  extent of your work, post-RICO, are you

24  aware of occasions where funder money

25  went into Mr. Donziger's accounts?
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2               MR. DONZIGER:  I'm sorry.

3      Just to understand the question, is

4      that limited by any date, your

5      question?

6               MS. NEUMAN:  Since RICO.

7               MR. DONZIGER:  Since the

8      RICO judgment?

9               MS. NEUMAN:  Yes.

10               MR. DONZIGER:  Okay.

11       A       I don't know where -- which

12  account the investor moneys went into.

13       Q       The three to four post-RICO

14  investors with whom you're familiar or

15  know of --

16       A       Right.

17       Q        -- are you familiar with

18  the terms on which they made their

19  investments?

20       A       I don't recall.

21       Q       Do you recall anything?

22       A       I just -- I recall --

23               MR. DONZIGER:  I'm going to

24      object again.  That goes right to the

25      core of our internal operations and
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2      organizational structure.  He could

3      speak to his particular terms.  But I

4      would instruct him not to speak to

5      the terms of others if he knows about

6      them.  I don't even know if he does.

7       Q       Do you intend to follow that

8  instruction?

9       A       What's your question?

10       Q       Do you know any of the terms

11  on which funders who invested in the

12  judgment after RICO made those

13  investments?

14       A       I don't recall the details

15  of any of those investors.

16       Q       Do you recall anything?

17       A       Yes.

18       Q       What do you recall?

19       A       I mean I recall Steven

20  asking questions, asking me to build

21  these charts for him but no specific.

22  This is not stuff I worked on recently.

23       Q       You said that you're aware

24  that some people invested, post-RICO?

25       A       Correct.
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2       Q       Do you have any knowledge as

3  to whether they were investing in

4  exchange for a percentage interest in the

5  judgment?

6       A       I would assume that.

7       Q       But do you know, one way or

8  the other?  Were you in meetings where

9  that was discussed?

10       A       I don't recall being in any

11  meetings.  I would recall that Steven

12  would call and ask for, you know, these

13  charts, or he would ask a question.  But

14  I was not the main person dealing with

15  these kind of issues.

16       Q       So the meeting in Brussels

17  that you do recall --

18       A       Yes.

19       Q        -- with a funder --

20       A       Yes.

21       Q        -- do you recall the terms?

22               Let me withdraw that.

23               Did that funder invest?

24       A       No.

25       Q       Do you recall the terms that
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2  were offered to that funder?

3       A       There was just general

4  negotiation, not even negotiation,

5  general discussions.  It never came to a

6  funding.

7       Q       Do you still have

8  Exhibit 5340 in front of you?

9       A       Yes.

10       Q       Can you go to page 4,

11  please.

12       A       Yes.

13       Q       In the credit column where

14  you have the 45,000 from Amazonia

15  Recovery Limited, is that incoming?

16       A       We discussed this before

17  from a prior exhibit.

18       Q       Yes.  I think it's the same.

19  But I'm trying to confirm that.

20       A       Yes.  It looks like the

21  exact same information.

22       Q       And when you go down the

23  page, there are entries that just say

24  Yanza.  Do you know the purpose of those

25  payments?
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2       A       No.

3       Q       Further down, payments to

4  Aaron Page.

5               Do you know the purpose of

6  those payments?

7       A       Aaron Page was an attorney.

8       Q       So this is legal work, as

9  far as you know?

10       A       As far as I know, yes.

11       Q       Then in the next section

12  down to the right, there are Ps and Bs.

13  Do you see that?

14       A       Yes.

15               MR. DONZIGER:  I'm going to

16      interrupt.  What's the date of the

17      document, the Exhibit 64?  My

18      apologies.

19               MS. NEUMAN:  February 2nd,

20      2017.

21               MR. DONZIGER:  Does it

22      refer -- let me just state an

23      objection.  If you're referring to

24      information or a compilation of

25      information that came into existence

Page 107

Case 1:11-cv-00691-LAK-RWL   Document 2114-3   Filed 10/24/18   Page 108 of 464



1                     JOSH RIZACK

2      prior to the RICO judgment, I think

3      it's off limits.  So even if it's

4      dated 2017, I believe some of this

5      information was prior to the RICO

6      judgment because I think that the

7      Amazon recovery moneys you just

8      referenced happened prior to the RICO

9      judgment based on my own

10      recollection.

11               So I would caution the

12      witness to -- to sort of distinguish

13      between the dates of questions

14      related to information, RICO

15      judgment, and later and prior to the

16      RICO judgment with former meaning the

17      part about information related to the

18      RICO and later being appropriate and

19      the part that relates to information

20      prior to the RICO not being

21      appropriate.

22       Q       Mr. Rizack, do you still

23  have the question in mind or should I

24  re-ask it?

25       A       Re-ask it, please.

Page 108

Case 1:11-cv-00691-LAK-RWL   Document 2114-3   Filed 10/24/18   Page 109 of 464



1                     JOSH RIZACK

2       Q       On Exhibit 5340, the Ps and

3  the Bs --

4       A       Yes.

5       Q        -- what are those for?

6       A       I don't recall.

7       Q       You got nothing?

8       A       I got nothing.  I really

9  don't recall.

10               MS. NEUMAN:  I'm going to

11      mark as Plaintiff's Exhibit 5341, a

12      document bearing the Bates numbers

13      MKS254 through 256.

14               (The above-referred-to

15      document was marked as Plaintiff's

16      Exhibit 5341 for identification, as

17      of this date.)

18       Q       Do you recognize this

19  document, Mr. Rizack?

20       A       No.

21       Q       Do you see on page 2, it

22  refers to -- appears to be a hotel bill

23  from the Manos Premier hotel in Brussels?

24       A       Yes.

25       Q       It has Mr. Donziger's name
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2  and your name?

3       A       Yes.

4       Q       And it appears to be dated

5  January 10th of 2015?

6       A       Yes.

7       Q       Is this the trip you and

8  Mr. Donziger took to Brussels in

9  relationship to fundraising?

10       A       I would assume, yes, that

11  was the date.

12               MS. NEUMAN:  I'm going to

13      hand the witness a document

14      previously marked as Plaintiff's

15      Exhibit 5314.  This is a document

16      that was marked during Mr. Donziger's

17      deposition.

18       Q       It is not a document that

19  you created, Mr. Rizack.  But I have a

20  couple of questions for you about it.

21               On the first page, you'll

22  see a January 25th, 2016 deposit from a

23  JP Morgan account for $50,000 into

24  Mr. Donziger's 2265 account.

25       A       Okay.
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2       Q       Do you see that?  Do you

3  know the origin of those funds?

4               MR. DONZIGER:  Objection.

5      No.  Do not answer that.

6       Q       Do you intend to follow that

7  instruction, Mr. Rizack?

8               MR. DONZIGER:  I'm sorry.

9      Let me state the basis before he

10      answers your question on whether he's

11      going to follow the instruction.  The

12      basis is that tends -- could tend to

13      reveal the identity of a funder.  And

14      I've outlined in a motion to -- a

15      protective order based on the First

16      Amendment the danger of disclosing

17      that information, given Chevron's

18      long history of harassing funders

19      that have funded this litigation in

20      violation we believe of the First

21      Amendment of associational rights.

22               So I don't know if the

23      witness knows the answer to that

24      question.  I would direct him not to

25      answer that question.
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2               MS. NEUMAN:  So object to

3      the speaking objections.

4       Q       Does the witness intend to

5  follow the instruction?

6       A       I love the way how you guys

7  put me in the middle of this whole thing.

8               MR. DONZIGER:  I couldn't

9      hear.  Someone else talked.

10               MS. NEUMAN:  Ms. Champion

11      noted for the witness that your

12      motions had been denied by the court

13      in case that information was relevant

14      to him.

15               MR. DONZIGER:  I understand

16      that.  That's not end of story.

17      There's potential and hope for

18      appellate review.  Anyway, you can

19      blame me, or I can blame you.  And I

20      think Mr. Rizack has been very

21      forthcoming.  And I think I have

22      merely stood by while you have gone

23      pretty far afield from what the scope

24      of this thing should be.

25               So I would just say, why
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2      don't we agree not to put Mr. Rizack

3      in a complicated position when he's

4      unrepresented, both the question and

5      let him consult with counsel, you

6      know, take it up with Judge Kaplan.

7      I think in terms of tomorrow, it

8      doesn't really matter because I've

9      acknowledged in my own deposition

10      raising funds, post-RICO, as I said

11      the April 25th order of the court.

12      So whatever the names of the people

13      are at this point is not really

14      needed for tomorrow.  So I would urge

15      you to just let that one go and move

16      on.  And we can take it up later if

17      we need to.

18       Q       Mr. Rizack, without

19  identifying the source, do you know the

20  source of the $50,000 deposit made on

21  January 25th, 2016 to Mr. Donziger's 2265

22  account?

23       A       Okay.  I've never seen this

24  document.  I haven't prepared this

25  document.  So I don't know the source or
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2  use of these funds.  So, no, I don't

3  know.

4       Q       If we gave you the

5  underlying -- these are prepared based on

6  the documents produced by Ms. Sullivan,

7  namely the bank records.

8       A       Right.

9       Q       So you see where it says TD

10  Bank, gives the account number, gives the

11  Bates number of the document that was

12  produced?

13       A       Right.

14       Q       You were working with

15  Mr. Donziger in 2016; correct?

16       A       Yes.  Off and on.

17       Q       So if I put the actual bank

18  record with this entry on it --

19       A       Right.

20       Q        -- would that change your

21  answer?

22       A       No.

23       Q       So do you recall in looking

24  down at the next set of deposits -- and

25  we know who these are from, so there's no
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2  issue there -- these are from the

3  Canadian law firm representing the Lago

4  Agrio plaintiffs.  There's transfers of

5  $488,450.  Do you see that?

6       A       Right.

7       Q       Do you know the purpose of

8  the transfer of this money from Canadian

9  counsel to Mr. Donziger?

10       A       No.

11       Q       Are these transfers of

12  $488,450 reflected in the accounting that

13  you were preparing?

14       A       No.

15       Q       Why not?

16       A       I just -- I wasn't doing

17  that at that time.

18       Q       So even though your

19  accounting is labeled Financial Steven

20  Account --

21               MR. DONZIGER:  I would

22      object.

23       Q        -- 2007 through 2016, it

24  doesn't include moneys that came in in

25  2016?
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2       A       No, because there was a lot

3  of empty gaps on those reports.  They

4  were not finished.  And that's why there

5  was -- some of those American Express and

6  some of those other things had to be

7  verified and gone through.  So that was

8  not complete.

9       Q       Is there any year for which

10  you would consider your final Steven

11  accounting 2007 through 2016 to be final?

12       A       Yes.  Some of the earlier

13  years.  And that was probably labeled

14  final in the earlier years.  And we just

15  kept adding years on to that.  So I

16  wouldn't read anything into the word

17  final on there.

18       Q       Would you be able to tell me

19  which years are final and which years are

20  not?

21       A       In what regard?  I mean I

22  never audited this information.  I put

23  this information together.  So final, I

24  mean I don't know.

25       Q       So none of it is final; is
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2  that fair to say?

3       A       From an audit, from a GAAP

4  point of view, no.

5       Q       When was the last time that

6  you talked to Mr. Donziger prior to

7  today?

8       A       Prior to -- I've spoken to

9  him this week.

10       Q       On how many occasions?

11       A       I don't recall.  I don't

12  recall.  Several times.

13       Q       What were the topics of

14  those several phone calls?

15       A       That, you know --

16               MR. DONZIGER:  Objection.  I

17      would ask the witness -- you can talk

18      about contacts that you've had with

19      me but not the substance of the

20      conversations based on privilege,

21      attorney-client.

22       Q       Is Mr. Donziger your lawyer?

23       A       No.

24       Q       What was the topic of the

25  conversation?
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2               MR. DONZIGER:  Hold on, hold

3      on, hold on.  That's not a fair

4      question.  Obviously, I'm not his

5      lawyer.  He's never said I'm his

6      lawyer.  I never said I'm his lawyer.

7      But he is a consultant of mine on a

8      litigation covered by privilege.  I

9      am reminding him of his obligations

10      in that regard.

11       Q       What were the topics of the

12  conversations?

13       A       For me to say that he didn't

14  want that answered.

15       Q       If he's going to instruct

16  you not to answer, he can instruct you.

17  And I can ask you if you're going to

18  follow his instruction.  And then we'll

19  go from there.

20       A       If the two parties can't

21  agree and that this deposition was so

22  last-minute that I didn't even have an

23  opportunity to get counsel, I'm not going

24  to get in the middle of you two.  So

25  somebody needs to -- you know, I'm not
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2  going to make legal determinations.

3       Q       So you're going to follow

4  the instruction?

5       A       I'm not going to follow

6  either instructions on these points.  You

7  know, we can deal with it at a later time

8  when I have proper advice.

9       Q       So you're declining to

10  answer the question?

11       A       Well, you say one thing, he

12  says something else.  So I don't know

13  what -- what the lawyers are on these

14  things.

15               MR. DONZIGER:  I kind of

16      feel like you're not being fair.

17      He's already testified that we had

18      communication about privileged issues

19      with regard to his productions.  And

20      that's already on the record.

21               MS. NEUMAN:  Mr. Donziger, I

22      don't see there's any basis for an

23      objection that you're making.  It's

24      very important to know what's been

25      said to a witness immediately before
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2      a deposition.  You do not have an

3      attorney-client privilege with this

4      witness as far as I can tell.  If you

5      think you do, you can instruct him

6      not to answer.  And if he follows

7      your instruction, then if we want the

8      answer, we can move on that.  There's

9      a process to be followed.

10               MR. DONZIGER:  I'm not going

11      to -- let's put it this way.  I have

12      my objection.  He is a consultant.

13      He is covered.  I don't want him

14      talking about, you know, strategies

15      and that kind of stuff.  I'm not

16      going to instruct him not to answer

17      as long as the answer doesn't get

18      into those areas of work product,

19      attorney-client stuff.  If you want

20      to ask him about, did I prepare him

21      for this deposition for whatever and,

22      you know, what did he do to prepare

23      for the deposition, yes.

24               As far as I can tell based

25      on what happened, I think this
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2      deposition was planned today or

3      yesterday or something.  So if you

4      want to ask him that, yeah, go.

5       Q       Mr. Rizack, in the several

6  conversations that you had with

7  Mr. Donziger this week, did you discuss

8  your potential deposition?

9       A       Did we discuss if there was

10  a -- if there was a request for a

11  deposition?

12       Q       Did you discuss anything

13  about potentially testifying?

14       A       I discussed that Alejandro

15  had requested a deposition.

16       Q       And what did Mr. Donziger

17  say?

18       A       Okay, you know, I need to

19  know that there's going to be a

20  deposition.

21       Q       Did you and Mr. Donziger

22  discuss anything about topics that you

23  would speak to at your deposition?

24       A       No.

25       Q       Did you and Mr. Donziger
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2  talk about any positions you would or you

3  wouldn't take at your deposition?

4       A       No.

5       Q       Did you and Mr. Donziger

6  talk about the documents that you had

7  withheld and then subsequently produced?

8       A       Not that I recall.

9       Q       Can you tell me, generally,

10  what the topics of your conversations

11  with Mr. Donziger were this week?

12       A       Just in general, when the

13  deposition would be, if I was going to

14  agree to a deposition, what the timing

15  would be, just general questions like

16  that.

17       Q       Did Mr. Donziger discourage

18  you in any way from agreeing to a

19  deposition?

20       A       No.

21       Q       When you were working with

22  Mr. Donziger and working on these

23  financial accountings, what were his

24  sources of income?

25               MR. DONZIGER:  Hold on.  Can
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2      you limit that question by date?

3               MS. NEUMAN:  I did.  While

4      Mr. Rizack was working with you.

5               MR. DONZIGER:  Well, can you

6      limit it then by post-RICO, please?

7               MS. NEUMAN:  No.

8       A       Repeat the question, please.

9       Q       What were Mr. Donziger's

10  sources of income of which you were

11  aware?

12       A       You're asking post-RICO?

13       Q       No.  While you were working

14  with him.

15       A       At any time.  You know, I

16  don't know all of his financing, all of

17  his -- where his income came from.  I

18  didn't deal with that.  That wasn't what

19  I dealt with.  I dealt with paying bills,

20  putting documents together and going

21  through mail, and I would -- I would put

22  together that -- you know, these personal

23  bills need to be paid.  Occasionally, I

24  would cut checks and say you need to sign

25  these.  But I didn't deal with his
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2  personal finances beyond that.

3       Q       So you had a checkbook for

4  one or more of Mr. Donziger's accounts?

5       A       No.  He would give it to me.

6  And I would literally -- here's your

7  mortgage, here's your whatever bill that

8  needs to be paid, AT&T.  And I might

9  write out those bills for him.

10       Q       Were you aware of any of

11  Mr. Donziger's sources of income while

12  you were working with him?

13       A       No.  I mean there was, you

14  know, case money that came in that we

15  discussed.  But beyond that, I didn't

16  deal with his personal sources, whether

17  they were from him, his wife or whatever.

18       Q       On Exhibit 5314,

19  Plaintiff's, the firm Lenczner, Slaght,

20  Royce & Smith, paid the 488,000 in 2016,

21  are you aware of any other moneys coming

22  from that firm to Mr. Donziger?

23       A       No.

24       Q       Are you aware of any

25  payments going from Mr. Donziger to the
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2  Lenczner Firm?

3       A       No.

4       Q       Are you aware of any reason

5  why the Lenczner Firm would be wiring

6  money to Mr. Donziger?

7       A       I can only make assumptions.

8               MR. DONZIGER:  Well, I would

9      object.  If you know, answer.  If you

10      don't know, don't answer.

11       A       I can only speculate.

12       Q       Is it informed speculation?

13       A       No, it's not informed.

14               MR. DONZIGER:  Objection.

15      Informed speculation, I never heard

16      of that one.  That's good, a good

17      one.  Informed speculation.  You mean

18      like based on something, some

19      information?

20       A       No.  I was not privy to the

21  wires going in and out.

22       Q       Are you aware of whether or

23  not this -- the money that came from the

24  Lenczner Firm originated with a funder

25  that bought an interest in the judgment?
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2       A       I don't know who deposited

3  money where.  So, no, I wasn't privy to

4  that.

5       Q       Are you aware of

6  Mr. Donziger controlling any bank

7  accounts that weren't held in his name or

8  the name of his law firm while you were

9  working with him?

10       A       The only accounts I knew

11  about were the TD, the ones in his name

12  at TD Bank and Chase.

13       Q       So you weren't aware of any

14  accounts that he controlled, but they

15  were in the name of a different entity?

16       A       No.  I don't know, not

17  aware.

18       Q       I'll show you what was

19  marked as Plaintiff's Exhibit 5320 at

20  Mr. Donziger's deposition.

21       A       Okay.

22       Q       It's a summary of deposits

23  into Mr. Donziger's Chase accounts before

24  they were closed --

25       A       Okay.
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2       Q       -- based on his production

3  of documents.

4       A       Okay.

5       Q       It shows 7.7 million in

6  deposits --

7       A       Okay.

8       Q       -- through 2012.

9       A       Okay.

10               MR. DONZIGER:  I'm going to

11      object.  First off, just a point of

12      clarification, is this a summary

13      prepared by Gibson, Dunn or by who?

14               MS. NEUMAN:  It's

15      Exhibit 5320 from your depo.

16               MR. DONZIGER:  Yeah.  I

17      don't have it in front of me.  Can

18      you just help me out, please?

19               MS. NEUMAN:  Yes.  It's a

20      summary of your documents that you

21      produced, Donziger's exhibits.  The

22      summary part's just math.

23               MR. DONZIGER:  It's the

24      summary you guys put together in your

25      law firm?

Page 127

Case 1:11-cv-00691-LAK-RWL   Document 2114-3   Filed 10/24/18   Page 128 of 464



1                     JOSH RIZACK

2               MS. NEUMAN:  Just the cover

3      page is a summary.

4               MR. DONZIGER:  Who put the

5      summary together?

6               MS. NEUMAN:  We had the

7      summary prepared.

8               MR. DONZIGER:  Okay.  So it

9      was done from your law firm.  I mean

10      I would object for that reason.  And

11      it's also prior to the RICO judgment.

12      And it is not relevant to the issues

13      of the hearing tomorrow.

14       A       I could also say, I didn't

15  prepare this information.  And I don't

16  know who did.

17       Q       Is the 7.7 million going

18  into these accounts during this time

19  frame consistent with what you saw in

20  your work?

21       A       I mean I would have to

22  review -- review this information line by

23  line and do a comparison.

24               MR. DONZIGER:  Hold on.  I

25      would object because it assumes a
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2      fact that isn't in existence.  I mean

3      this is a summary Gibson, Dunn

4      prepared.  And he has not seen the

5      underlying original documents that

6      led you folks in your law firm to

7      come up with these figures.  I think

8      that's not an appropriate question.

9      For that reason, I would object.  And

10      I would urge you to move on to your

11      next question.

12       Q       The accounts that you

13  reviewed documents for while you were

14  working with Mr. Donziger, did they

15  contain both his personal funds, as well

16  as case funds in the same account?

17       A       No.  I don't believe they

18  did.  I believe there was two different

19  accounts.

20       Q       So there weren't case

21  expenses paid from Mr. Donziger's

22  accounts, personal accounts?

23       A       Yes.  That wasn't your

24  question, though, or I didn't understand

25  that, your question.  You want to restate
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2  the question?

3       Q       Which account -- when you

4  said there was an account exclusively for

5  the case, how was that account used?

6       A       That account was used for

7  incoming funds and to pay bills out of

8  that account.

9       Q       And that account was never

10  used to pay personal expenses?

11       A       Not that I recall.

12       Q       And moneys were never

13  transferred from that account to

14  Mr. Donziger's personal accounts?

15       A       No.  That's not what I said.

16       Q       Were moneys transferred from

17  that account to Mr. Donziger's personal

18  account?

19       A       If there was expenses being

20  reimbursed to Mr. Donziger, funds would

21  come out of that account into his

22  personal account.

23       Q       And would funds go back and

24  forth between the two accounts?

25       A       Possibly because often,
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2  there was money needed.  And Mr. Donziger

3  would put money into accounts.  But I

4  don't -- I would have to specifically

5  look at a date and a time to comment on

6  that accurately.

7       Q       Have you seen any retainer

8  agreement that Mr. Donziger has related

9  to the Ecuador case, dated after the RICO

10  judgment?

11       A       Not that I recall.

12       Q       Pursuant to which he's

13  claiming a retainer, for example?

14       A       I don't recall.

15       Q       Have you ever -- I will

16  withdraw that.

17               MS. NEUMAN:  We've been

18      going for another hour.  Let's take a

19      five-minute break.

20               THE WITNESS:  Fine with me.

21               MR. DONZIGER:  Do you have a

22      sense of how much longer it's going

23      to be at this point?

24               MS. NEUMAN:  I don't think

25      too much longer.  But let's take a
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2      break.  And then we can see where we

3      are.

4               MR. DONZIGER:  So I'm going

5      to hang up.  Call me back when we

6      reconvene.

7               THE VIDEOGRAPHER:  We're

8      going off the record at 6:43 p.m.

9      This marks the end of Media 2.

10               (A short recess was taken.)

11               THE VIDEOGRAPHER:  We're

12      back on the record at 6:57 p.m.  This

13      marks the beginning of Media 3, if I

14      could just have these two gentlemen

15      introduce themselves.

16               MR. STERN:  Herb Stern.

17               MR. SILVERSTEIN:  And Joel

18      Silverstein.

19               MS. NEUMAN:  I'm going to

20      hand the witness a document that we

21      marked as Plaintiff's Exhibit 5342.

22      It appears to be part of the Final

23      Steven Account '07 to 2016 Worksheet

24      Summary.

25               (The above-referred-to
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2      document was marked as Plaintiff's

3      Exhibit 5342 for identification, as

4      of this date.)

5       Q       Is this a document you

6  prepared, Mr. Rizack?

7       A       Yes.

8       Q       Do you know why there's no

9  entries for 2012?

10       A       The information hadn't been

11  completed.  The analysis hadn't been

12  completed of the expenses.

13       Q       How about '08?

14       A       Yeah.  My guess is that

15  that -- similarly, that the expenses

16  weren't analyzed yet.

17       Q       Is the same true for '09?

18       A       Correct.

19       Q       And the '14 and the '15?

20       A       Correct.

21       Q       This would be a draft

22  document?

23       A       Correct.

24       Q       The top, there's three

25  numbers.  Do you see those?
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2       A       Yes.

3       Q       Can you tell me what those

4  are?

5       A       I don't recall.

6       Q       What about the number that's

7  over on the right-hand margin?  Looks

8  like a stray number.

9       A       I don't recall.  But, you

10  know, without quickly highlighting it,

11  could this be a total.

12       Q       But you don't know, as you

13  sit here today?

14       A       No.  I mean if I pull up the

15  worksheet, I could quickly figure it out

16  or if I got a calculator and added those

17  numbers and see if they added up to that

18  number.

19       Q       Oh.  The numbers in the row?

20       A       Yeah.  It looks like they

21  might add up to that.

22               MS. NEUMAN:  I'm going to

23      mark a document bearing the Bates

24      numbers --

25       A       They did.  That's my guess,
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2  yeah.

3               MS. NEUMAN:  -- J Rizack 43

4      through 44, the heading Total Case

5      Expenditures by Entity.

6               (The above-referred-to

7      document was marked as Plaintiff's

8      Exhibit 5343 for identification, as

9      of this date.)

10               MS. NEUMAN:  5343.

11       Q       This is a document you

12  prepared, Mr. Rizack?

13       A       I believe so.

14       Q       And this is -- when you

15  organize the expenses into these

16  categories, is that something you did or

17  somebody else did?

18       A       No.  I believe I did.

19       Q       So you decided who went into

20  which category?

21       A       Yes.

22       Q       Have you ever for backup

23  compared the cost and fee claim that was

24  submitted in Ecuador in the Ecuador case

25  to the amount of expenses that you
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2  charged to Ecuador Legal?

3       A       No.

4       Q       In your accountings, did you

5  treat all the expenses shown on

6  Exhibit 5343 as case expenses?

7               MR. DONZIGER:  I object to

8      the form in this sense.  I think he

9      testified he's not doing accounting.

10      He's doing compilations of expense

11      summaries.  I know that's kind of a

12      subtle distinction because that's

13      probably not what you mean.  Just to

14      be clear, these aren't accountings.

15      They're efforts to compile

16      expenditures and flows, that kind of

17      stuff.

18       Q       To clarify further, when you

19  testified you had a substantially

20  complete accounting, this document that

21  Mr. Rizack produced is not what you were

22  referring to?

23               MR. DONZIGER:  I can't see

24      the document.  My apologies.  And I

25      know that's on me because I'm not
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2      physically there.  But generally,

3      I've seen -- you know, obviously,

4      I've seen his summary.  And if I --

5      if I testify that it was accounting,

6      I'm probably misusing the word a bit

7      myself because it depends on how you

8      define it, obviously.  These aren't

9      like official accounting an

10      accountant would do.  The witness

11      testified he's not an accountant.  He

12      does have professional skill, though,

13      in this kind of work in terms of

14      numbers and, you know, trying to

15      reconcile accounts and all that

16      stuff.  But I just think we need to

17      be clear about what this is.  I don't

18      think it's an official accounting.

19               MS. NEUMAN:  Okay.  But when

20      you referred to a substantially

21      complete accounting, even if you

22      slightly misused the word, you were

23      referring to Mr. Rizack's work?

24               MR. DONZIGER:  That is not

25      my deposition.  But I will give you

Page 137

Case 1:11-cv-00691-LAK-RWL   Document 2114-3   Filed 10/24/18   Page 138 of 464



1                     JOSH RIZACK

2      the courtesy of an answer.  Yes, I

3      was, and also Ms. Sullivan subsequent

4      to that.

5               MS. NEUMAN:  Oh.  Her work.

6      Sorry.  I was thinking about her

7      testimony.  And I was confused.

8               MR. DONZIGER:  Yes.

9               MS. NEUMAN:  I understand

10      what you're saying.

11               MR. DONZIGER:  Yeah.

12       Q       Mr. Rizack, are you aware of

13  any occasions on which post the RICO

14  judgment where there was funder money

15  that had been obtained but it was

16  directed into someone else's account for

17  the benefit of Mr. Donziger as opposed to

18  one of his TD accounts, say to his wife's

19  account, for example?  Anything like

20  that?

21       A       I don't know where the

22  money, post-funding, where it went to.

23       Q       Do you know how much it was?

24       A       No.

25       Q       Do you have any information
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2  on that?

3               MR. DONZIGER:  Correct me if

4      I'm wrong, I think the witness

5      testified he really wasn't involved

6      in post-RICO inflows from investors.

7      I know he was helping -- he testified

8      he was helping --

9               MS. NEUMAN:  Mr. Donziger,

10      you can't really make speaking

11      objections.  They're giving the

12      impression you're trying to coach the

13      witness.

14               MR. DONZIGER:  I withdraw

15      that.  But the objection is related

16      to the question being confusing, I

17      think.  So I'm just trying to help

18      but go ahead.

19               MS. NEUMAN:  Can you read

20      the question back to the witness,

21      please?

22               (The requested portion was

23      read back by the court reporter.)

24               MS. NEUMAN:  The total

25      amount post-RICO.
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2       A       Yeah.  No.

3       Q       You said that there were

4  three or four successful fundings after

5  RICO.

6               How do you know that?

7       A       I was told.

8       Q       By?

9       A       By Steven Donziger.

10       Q       And did you review any

11  documents related to those fundings,

12  funding agreements, deposits, anything?

13       A       I might have seen some of

14  that stuff and put it in folders.  But,

15  you know, I don't have any intimate

16  knowledge of them.

17       Q       And you have no

18  recollection, as you sit here today?

19       A       I know that there was.  But

20  I don't know amounts, people, that kind

21  of thing.

22       Q       And you don't even know the

23  range of amounts?

24       A       No.

25       Q       Have you ever deleted or
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2  disposed of any documents related to your

3  work for Mr. Donziger?

4       A       Have I ever deleted -- I

5  mean not that -- not on purpose, not to

6  hide anything, if that's what you're

7  looking for.  Might I have gotten rid of

8  a worksheet that was no longer used or

9  something, that's possible.

10       Q       Can you recall specifically

11  whether you've deleted or disposed of any

12  documents related to your work on this

13  matter?

14       A       No.

15       Q       Has anyone ever asked you to

16  delete or destroy any documents related

17  to your work on this matter?

18       A       No.

19               MS. NEUMAN:  Mr. Donziger,

20      setting aside the areas that we

21      didn't get into -- so we leave the

22      deposition open for that purpose --

23      do you have questions for the witness

24      at this time?

25               MR. DONZIGER:  I'll ask a
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2      couple of questions, if I may.

3   EXAMINATION BY

4   MR. DONZIGER:

5       Q       Mr. Rizack, do you -- in the

6  course of your work with me, did you ever

7  observe me sell -- directly sell any of

8  my contingency interest in the Ecuador

9  litigation to any other entity or person?

10       A       Not that I'm aware of.

11               MS. NEUMAN:  Objection;

12      lacks foundation.

13               MR. DONZIGER:  You're

14      objecting to my question now?

15               MS. NEUMAN:  Yes.  That's

16      how it works.

17               MR. DONZIGER:  Okay.  Fair.

18      Fair enough.

19       Q       Mr. Rizack, did you ever see

20  me in any way misuse funds from the

21  Ecuador litigation -- scratch that.  Let

22  me rephrase.

23               Did you ever see me take

24  funds from the Ecuador litigation and

25  misappropriate them to spend for other

Page 142

Case 1:11-cv-00691-LAK-RWL   Document 2114-3   Filed 10/24/18   Page 143 of 464



1                     JOSH RIZACK

2  purposes?

3       A       No.

4       Q       Can you describe, briefly,

5  the degree of organization of -- scratch

6  that.

7               Can you describe efforts

8  that I made to try to organize the

9  accounting or for lack of a better word,

10  the use of funds on the Ecuador

11  litigation?

12       A       Yes.  The amounts that we

13  would put on the -- that I would put on

14  the spreadsheets, we would go through

15  detailed bills, invoices that were

16  produced by the various entities.  On

17  your expenses, you would submit by trip

18  your expenses, your credit card receipts,

19  your hotel receipts, your airline

20  receipts.  We would go through American

21  Express and your debit card to make sure

22  we weren't missing things and make sure

23  we had the backup for those expenses.

24  And then we would put those back up

25  together on a monthly basis with a
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2  spreadsheet with the receipts behind it.

3       Q       When I hired you to do

4  the -- the offer to lend the professional

5  services that you did, how would you

6  describe the state of organization of the

7  case funds when you began your work?

8       A       All the information was

9  available on bank statements.  Everything

10  was either a wire transfer or a check and

11  mostly wire transfers.  The bank

12  statements indicated where the money was

13  going, who it was going to.  And the

14  expenses were -- they were there.  But

15  they weren't put together.  And we --

16  myself -- and I don't recall the woman's

17  name who helped -- put it all together,

18  painstakingly put it together month by

19  month.  And we identified what was

20  missing and time periods that were

21  missing.  And we would go back to get

22  those credit card bills, so that they

23  would -- so they could be gone through in

24  detail and identified what the expenses

25  were for.  But you had asked that, you
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2  know -- that there'd be backup for all

3  the expenses.

4       Q       Is that the end of your

5  answer?

6       A       It is.

7       Q       Couple of more quick

8  questions.

9               In the meetings you

10  described to Ms. Neuman that you attended

11  with me with potential funders, did you

12  ever observe me trying to sell my own

13  interest to those funders?

14       A       No.

15       Q       In those meetings that you

16  described with potential funders, is it

17  correct that the interests that were

18  discussed to offer to potential investors

19  came directly from the case itself as

20  distinct from any individual's personal

21  interest?

22               MS. NEUMAN:  Objection;

23      lacks foundation.

24       A       Yeah.  That's what I

25  understood.
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2       Q       Can you explain why there's

3  gaps in some of the years where you tried

4  to compile expense summaries?

5       A       'Cause we did not finish

6  going through numerous, numerous pages of

7  American Express bills and debit card

8  bills for you to finish identifying

9  expense by expense of what it was for,

10  who it was with and so forth.

11       Q       In your estimation, was the

12  reason that it wasn't fully completed a

13  function of lack of resources, i.e., time

14  or money to pay you for your services?

15       A       Yes, yes.  There was a lack

16  of funds to pay me or someone else to do

17  it.

18       Q       And it is true, is it not,

19  that you worked for a significant period

20  of time without compensation; correct?

21       A       Correct.

22               MR. DONZIGER:  I think

23      that's it on my end.

24   FURTHER EXAMINATION BY

25   MS. NEUMAN:
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2       Q       So the significant period of

3  time that you worked without

4  compensation, when was it by dates?

5       A       I would have to go look back

6  to find the dates from the last

7  compensation to -- but it's been -- it's

8  been a while.  And it was a huge gap

9  where there wasn't funds to pay me.

10       Q       Well, you just testified,

11  though, that you weren't compensated for

12  a significant period of time.

13       A       Right.

14       Q       What period of time were you

15  thinking of when you testified it was

16  significant?

17       A       I would have to go back and

18  look at dates.  I don't recall off the

19  top of my head of the dates.

20       Q       Can you estimate?

21       A       No.

22       Q       What is the total amount you

23  have been compensated for your work on

24  the Ecuador matter, setting aside your

25  contingency fee interest in cash?
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2       A       Do you think I'm going to

3  get something on that?  The -- I don't

4  know.  I'd have to look.  I'd have to

5  look what the total amount was.  I think

6  it's indicated on here somewhere.

7       Q       And did anybody approve your

8  compensation other than Mr. Donziger that

9  you're aware of?

10       A       I believe that he would send

11  to the group in Ecuador what was being

12  paid.

13       Q       What's the basis of that

14  belief?

15       A       That he would send -- that

16  he would send lists of what were being

17  paid every month.

18       Q       To who?

19       A       To the -- whoever was

20  managing -- whoever was part of the case

21  in Ecuador.  I don't recall.

22       Q       How do you know that?  Were

23  you copied on these?

24       A       I was in the room when he

25  would do that or go over it.
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2       Q       In what room?

3       A       I was with him, you know, in

4  his apartment.

5       Q       When he would send these

6  e-mails?

7       A       I don't know if he sent

8  e-mails, or he'd just go over it on the

9  phone.  But I know he would share this

10  information.  It was not just randomly

11  paying people.

12       Q       Well, previously, you said

13  he would send these summaries to them.

14               Did you mean he would send

15  them or he would just discuss them?

16       A       You're referring to that pie

17  chart we discussed?

18       Q       I don't know what you're

19  referring to.  You said that Mr. Donziger

20  would send the financial information to

21  Ecuador.

22       A       I think we were talking

23  about those pie charts, the summary of

24  information.  And I don't know if he sent

25  it, verbally, you know, in front of them,
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2  presented that.

3       Q       So you don't know, one way

4  or the other?

5       A       No.  I think you're talking

6  about two different things.  I'm not

7  sure.  You're not being clear to me.

8       Q       Let me ask you a different

9  question.

10       A       Okay.

11       Q       You said that in these

12  meetings with the funders --

13       A       Right.

14       Q        -- Mr. Donziger asked you

15  some questions about his interest in the

16  judgment; right?

17       A       I don't recall that.

18       Q       His contingent interest in

19  the judgment.

20       A       Are you talking -- these

21  questions he just asked me?

22       Q       Yes.

23               MR. DONZIGER:  Can I just

24      object?  I think he's confused.  What

25      exactly is your question?  Maybe you
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2      could rephrase it because I don't

3      understand it myself.  I don't think

4      the witness does either.  Can you

5      please rephrase the question?

6       Q       Mr. Rizack, Mr. Donziger

7  asked you some questions about whether or

8  not he was selling his contingent

9  interest in the judgment to funders.  Do

10  you recall that?

11       A       Yes.

12       Q       When he used the word

13  funders, who did you understand him to be

14  referring to?

15       A       People who invest in the

16  case.

17       Q       Have you ever seen any

18  documents which gives Mr. Donziger a

19  contingent fee interest in the judgment?

20       A       Yes.

21       Q       What documents have you

22  seen?

23       A       I believe there was a

24  document of his early on in this case

25  where he was allocated shares.
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2       Q       And do you remember the

3  terms of that document?

4       A       No.  I don't recall the

5  details of it.

6       Q       Were you familiar with the

7  details of that document at the time you

8  were sitting in these funder meetings?

9       A       I was aware of it.

10       Q       Anything beyond just being

11  aware of it?

12       A       No.

13       Q       Do you recall the name of

14  the document?

15       A       No.

16       Q       Now, what were the

17  particulars that you can remember of the

18  pitch to these funders in terms of making

19  investments and what they were being

20  offered in return?

21               MR. DONZIGER:  I'm going to

22      object.

23               MS. NEUMAN:  You solicited

24      this from him about what they were

25      and weren't being offered at the
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2      meetings.  You can't now object.

3               MR. DONZIGER:  Andrea, with

4      all due respect, it's different;

5      okay?  That is the precise issue or

6      one of the precise issues in play for

7      the hearing tomorrow that the

8      deposition is about.  To do a general

9      fishing expedition to find out what

10      we talked about, all the terms, you

11      already have way too much

12      information, in my view, given the

13      various constitutional issues.

14               MS. NEUMAN:  You had him

15      testify about terms.  So I'm going to

16      question him about terms.  Simple as

17      that.  Can you read the question back

18      to the witness?

19               (The requested portion was

20      read back by the court reporter.)

21               MR. DONZIGER:  Objection.

22       Q       You can answer the question.

23       A       They were -- from what I was

24  aware, they were being offered, you know,

25  points in the case that were being made
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2  available from the group in Ecuador.

3       Q       What was the basis for that

4  understanding?

5       A       What was being spoken.

6       Q       Did you see any documents

7  related to that?

8       A       No.  No.  I take that back.

9  I believe there might have been -- no.  I

10  believe there was -- I'm not 100 percent

11  sure.  But I believe there was, you know,

12  authorization from people in Ecuador,

13  that there were shares available, making

14  shares available.

15       Q       When you say shares, what

16  does that mean?

17       A       Or a percentage interest in

18  the case.

19       Q       Is your belief that they're

20  a percentage interest in the case

21  available for sell based on anything

22  other than your conversations with

23  Mr. Donziger?

24       A       I can't -- I don't recall.

25  I believe there was a document.  I'm not
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2  sure because I don't have -- I don't have

3  the documents anymore.

4       Q       What did this document talk

5  about?

6       A       You know what, I don't

7  remember the details, honestly.

8       Q       What do you remember about

9  it?

10       A       I just -- I just remember

11  that there was -- you know, these

12  documents were all in those boxes.  So I

13  assume you have the documents.

14       Q       How do you know in these

15  meetings whose interest in the judgment

16  Mr. Donziger was and wasn't trying to

17  sell?

18       A       Just from conversations that

19  shares were being made from -- interest

20  in the case was being made available from

21  the Ecuadorians.

22       Q       And was it referred to as

23  the Ecuadorians or was there some

24  particular name for these people?

25       A       There was.  But I don't
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2  recall the exact name of which group.

3       Q       On this issue of this

4  vetting of expenses that you included on

5  statements, did you interview anyone else

6  to verify expenses other than

7  Mr. Donziger?

8       A       No.

9       Q       So if Mr. Donziger said I

10  had dinner with Ms. Neuman and it related

11  to the case and here's where we ate --

12       A       There's no reason for an

13  audit to be conducted.  I wasn't asked to

14  do an audit.

15       Q       When you would get -- make

16  payments to Mr. Yanza, for example, how

17  would you know how much was due to be

18  paid to him or would you just pay what

19  Mr. Donziger instructed you to pay?

20       A       Well, first of all, I never

21  executed the payments.  So I didn't -- I

22  didn't have access to send out wires.  I

23  would just, you know, put down the

24  entries.  And there was -- there was

25  usually receipts or invoices that were
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2  being paid off of.  There was invoices,

3  backups supplied by the people who were

4  being paid.

5       Q       So you have invoices from

6  Mr. Yanza?

7       A       I don't have them.

8       Q       But you believe you did have

9  them?

10       A       I believe at the time, there

11  was documents -- that there was receipts

12  that were put in all those boxes with all

13  the, you know, expenses paid.

14       Q       Did Mr. Donziger in his

15  quest to account for the case funds

16  discuss with you why he didn't hire an

17  accountant to do the accounting that

18  would comply with GAAP?

19       A       I don't think there was a

20  requirement to have GAAP reporting.

21       Q       Did he discuss with you,

22  though, why he didn't hire an accountant?

23               MR. DONZIGER:  Objection.

24      Let's move on.  I got a couple of

25      more questions.  Do you have more
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2      questions, Andrea?

3               MS. NEUMAN:  Yes.  I'm still

4      questioning the witness.

5       Q       Mr. Rizack, in these funder

6  meetings in which you participated, were

7  the funders being offered a percentage of

8  the whole judgment or some portion of it?

9       A       They were being offered a

10  percentage of recovered funds.

11       Q       Whatever that recovery might

12  be?

13       A       Correct.

14       Q       And were there any

15  discussions of whether any funders had a

16  right to prioritize, in other words,

17  would get money off the top?

18               MR. DONZIGER:  Objection.

19       A       There might have been

20  discussions.  I don't know.

21               MR. DONZIGER:  That feels

22      like internal business.  And there's

23      no need to answer that question.  The

24      witness has testified that money was

25      being raised based on shares or,
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2      whatever, interest in the judgment

3      offered by the Ecuadorian clients.

4       Q       Were there priorities given

5  that you're aware of?

6               MR. DONZIGER:  Objection,

7      objection.  Look, that is part of

8      your fishing expedition.  We have a

9      hearing tomorrow -- okay? -- on the

10      Elliot meeting.

11               MS. NEUMAN:  Mr. Donziger,

12      you asked questions that had nothing

13      to do with the Elliot meeting.

14               MR. DONZIGER:  Well, that's

15      only because I needed to clean up

16      questions that you asked that had

17      nothing to do with the Elliot

18      meeting.  You've asked --

19       Q       Mr. Rizack, was anybody

20  offered an investment on a priority

21  basis?

22       A       Was anybody given a

23  priority; is that what you're saying?  I

24  don't remember.  I mean I'd have to look

25  at the -- I don't have the final
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2  agreements that people had.

3       Q       Did the boxes of documents

4  that you had, that Ms. Sullivan came and

5  collected include funder agreements?

6       A       Some.

7       Q       Post-RICO funder agreements?

8       A       I'm not sure.  If I had

9  them, they were in there.

10       Q       In the boxes?

11       A       Everything I had was put

12  into those boxes.

13               MS. NEUMAN:  No further

14      questions of the witness.

15               MR. DONZIGER:  I'm going to

16      have a couple more, if you can just

17      bear with me.

18   FURTHER EXAMINATION BY

19   MR. DONZIGER:

20       Q       Mr. Rizack, did you ever

21  travel to Ecuador with me?

22       A       Yes.

23       Q       Do you remember what dates

24  you traveled there with me?

25       A       No.
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2       Q       Approximately?

3       A       No.  I would have to check

4  my records.

5       Q       Do you remember how many

6  times you traveled to Ecuador with me?

7       A       I believe it was twice.  No.

8  I think it was once.

9       Q       And on that meeting, do you

10  remember meeting the client

11  representatives of the FDA in Quito with

12  me?

13       A       Yes.

14       Q       Can you describe -- during

15  that meeting, I presented summaries of

16  expenditures to the client

17  representatives in your presence?

18       A       Yes.

19       Q       And did you observe the

20  client representatives ask me and you

21  questions about those summaries?

22       A       Yes.

23       Q       And did you observe me

24  making efforts or answering the questions

25  that were being posed?
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2       A       Yes.

3       Q       Do you remember the names of

4  the people who were client

5  representatives who were in that meeting

6  by chance?

7       A       No.

8       Q       And how would you -- based

9  on your observations at that meeting, how

10  would you describe my relationship as a

11  lawyer to the client representatives?

12               MS. NEUMAN:  Objection;

13      lacks foundation, calls for

14      speculation.

15               MR. DONZIGER:  I'll withdraw

16      the question.  That's all I have.

17   FURTHER EXAMINATION BY

18   MS. NEUMAN:

19       Q       Mr. Rizack, when and where

20  was this meeting?

21       A       In Quito, Ecuador.

22       Q       What year, what day?

23       A       Honestly, I don't remember.

24       Q       And you didn't know any of

25  these people's names?
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2       A       No.  I don't remember them

3  off -- I'd have to look at my notes.

4       Q       And your understanding of

5  their involvement in the case was what

6  Mr. Donziger told you?

7       A       Correct.

8       Q       Do you speak Spanish?

9       A       No.

10       Q       Was Mr. Donziger speaking

11  Spanish?

12       A       Spanish and English.

13       Q       When he went over the

14  accountings, was he speaking Spanish or

15  English?

16       A       Both.

17       Q       When he was speaking

18  Spanish, could you understand what he was

19  saying?

20       A       No.  But there was somebody

21  always there telling me, translating.

22       Q       Whose name you don't know?

23       A       No.  One of the attorneys in

24  Ecuador would translate.

25       Q       Were the other people in the
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2  meeting speaking Spanish or English?

3       A       Some spoke Spanish, some

4  spoke English.

5       Q       Were most of the questions

6  in Spanish or English?

7       A       Depends.  Some of the people

8  spoke English.  And they would ask in

9  English.  And some only spoke Spanish.

10  So some were only asked in Spanish.

11       Q       How many people were present

12  at this meeting?

13       A       I think there was -- I

14  believe there was seven or eight people

15  in the meeting.

16       Q       Were there other Americans

17  in the meeting?

18       A       No.  I don't believe so.

19       Q       Was Mr. Yanza at the

20  meeting?

21       A       I don't recall.

22       Q       Do you have any notes from

23  this trip?

24       A       I would have to look.  I

25  don't know.
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2       Q       A meeting that was held in

3  Ecuador --

4               MS. NEUMAN:  Which we have

5      minutes, Mr. Donziger.

6       Q       -- according to the minutes,

7  represented that there had been a

8  $25 million investment in the case by

9  Russ DeLeon.

10               MR. DONZIGER:  Can you

11      please lay a foundation and show him

12      the document?  You can't just ask a

13      question like that.  There's no

14      foundation.

15       Q       Can you answer the question,

16  please, sir?

17       A       What was the question?

18               MS. NEUMAN:  Can you read

19      the question back to the witness?

20               (The requested portion was

21      read back by the court reporter.)

22       A       I believe so.

23       Q       That was the same meeting?

24       A       I believe -- I believe so.

25       Q       And do your non-accounting
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2  financial statements --

3               MR. DONZIGER:  Hold on, hold

4      on, hold on.  Objection.

5       Q        -- reflect the 25 million?

6               MR. DONZIGER:  No, no.

7      There's confusion right now.

8               MS. NEUMAN:  Mr. Donziger,

9      do not give speaking objections and

10      attempt to coach the witness again.

11      If you have an objection, you can

12      state it in just a word, objection,

13      privilege.

14               MR. DONZIGER:  Look, I'm

15      objecting.  And this is the grounds

16      of my objection.  The document you

17      just asked him about -- because I saw

18      it yesterday -- it was an UDAPT

19      document.  It was not an FDA

20      document.

21               MS. NEUMAN:  I didn't

22      represent to him anything about the

23      nature of the organization.

24               MR. DONZIGER:  He cannot

25      opine on a meeting, what meeting it

Page 166

Case 1:11-cv-00691-LAK-RWL   Document 2114-3   Filed 10/24/18   Page 167 of 464



1                     JOSH RIZACK

2      was without seeing the document.  So

3      why don't you present the document,

4      let him read it.  And that was an

5      extensive document that describes all

6      sorts of stuff.

7               MS. NEUMAN:  Mr. Donziger,

8      enough with the speaking objections.

9       Q       Those aren't organizations

10  you mentioned today, Mr. Rizack?

11       A       No.

12       Q       I'm going to hand you a

13  document that's been previously marked as

14  Plaintiff's Exhibit 7033A, turn your

15  attention to page 3 where there's the

16  following statement.  It's attributed to

17  Mr. Donziger.  Last sentence of the first

18  full paragraph.

19       A       Last full sentence of the

20  first full?

21       Q       Yes.

22               "We are preparing an

23  analysis of the specifics on how the

24  25 million contributed by Russ DeLeon was

25  spent.  He has the money.  And we have
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2  survived thanks to him.  The failures and

3  handling of the money up north is a

4  failure for which I take responsibility."

5  Do you see that?

6       A       Yes.

7       Q       Were you at a meeting where

8  Mr. Donziger made such a speech?

9       A       I can't tell from reading

10  that, those two lines.

11       Q       Do you remember a speech

12  where Mr. Donziger talked about the

13  $25 million contributed by Russ DeLeon?

14       A       I recall him speaking of

15  that.  But I don't know if this was the

16  meeting I was in.

17       Q       And to the best of your

18  recollection, do your expense and

19  disbursement statements reflect the

20  $25 million investment by Mr. DeLeon as

21  incoming?

22       A       Yes.

23       Q       That entire amount is

24  reflected?

25       A       I don't know which -- I mean
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2  we looked at that whole amount and, you

3  know, listed out where all that money

4  went.  I don't know which document you're

5  referring that did that.

6       Q       I'll show you a document

7  that's been marked as Plaintiff's

8  Exhibit 5315.  It's a letter from

9  Mr. Fajardo to the president of the

10  Amazon Defense Front.  Are you familiar

11  with Mr. Fajardo?

12       A       Yeah.  I heard his name.

13       Q       Have you met him?

14       A       Yes.

15       Q       What is his role in the case

16  as you understand it?

17       A       That he was -- I think he

18  was one of the attorneys involved.

19       Q       So in paragraph B on page 1

20  of Exhibit 5315, Mr. Fajardo writes, "On

21  January 19th, 2016, Mr. Luis Yanza and

22  Mr. Steven Donziger signed a contract for

23  the management of financial resources on

24  behalf of the FDA and the plaintiffs.

25  This is extremely serious since neither
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2  of these two persons represent the

3  plaintiffs.  Since the filing of the case

4  in Ecuador, Mr. Donziger has not been the

5  plaintiff's attorney.  Therefore, he does

6  not represent any of the plaintiffs.

7  Mr. Yanza also does not represent any of

8  the plaintiffs."  Do you see that?

9       A       Yes.

10       Q       Have you ever seen this

11  document before, Exhibit 5315?

12       A       No, not that I'm aware of.

13       Q       Are you familiar with a

14  document that Mr. Donziger and Mr. Yanza

15  signed about the financial resources of

16  the case in January of 2016?

17       A       I'd have to look at the

18  document.

19       Q       Well, this is just a letter

20  from Mr. Fajardo describing such a

21  document.

22               Does that document ring any

23  bells with you?

24       A       I'm not sure which document

25  they're referring to.
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2       Q       In paragraph C, Mr. Fajardo

3  goes on to say, "Subsequently, at least

4  two more documents have been signed,

5  supposedly to finance the plaintiff's

6  case in Canada, the last of which was at

7  the beginning of July 2016."  Do you see

8  that?

9       A       Yes.

10       Q       Are you familiar with any

11  documents signed supposedly to finance

12  the plaintiff's case in Canada?

13       A       I know there was investors

14  documents.  But I don't know specifically

15  what they're referring to here.

16       Q       And were there investor

17  documents that you had in the boxes that

18  specifically related to funding the

19  Canadian action?

20       A       I believe there were

21  documents.

22               MS. NEUMAN:  I'm going to

23      show the witness Plaintiff's

24      Exhibit 5316.

25       Q       It's in the declaration of
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1                     JOSH RIZACK

2  the effected nationalities in the

3  Province of Sucumbios.

4               MR. DONZIGER:  Andrea, I'm

5      going to object.  Respectfully, you

6      said you were done.  You're now well

7      beyond the stuff I asked about.  This

8      witness obviously did a very sort of

9      narrow specific expense compilation.

10      He said he went to Ecuador one time.

11      Come on.

12               MS. NEUMAN:  Mr. Donziger,

13      I'm going to finish my questions.

14       Q       Mr. Rizack, do you have

15  Plaintiff's Exhibit 5316 in front of you,

16  sir?

17       A       I do.

18       Q       Can you turn to the second

19  page for me?

20       A       Yes.

21       Q       In the first-full paragraph,

22  it says, "Mr. Donziger, Mr. Luis Yanza

23  and in recent years, Mr. Pablo Fajardo

24  have administered and managed money owned

25  by the plaintiffs.  Consequently on
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1                     JOSH RIZACK

2  January 29th, 2016, the UDAPT convened at

3  a general meeting, issued a resolution to

4  ask Mr. Donziger, Mr. Yanza and Mr.

5  Fajardo to provide an accounting, in

6  other words, to provide the UDAPT with

7  detailed information about all the money

8  they had managed that belonged to the

9  UDAPT.  To date, only Mr. Fajardo has

10  provided that information.  Mr. Steve

11  Donziger and Mr. Luis Yanza have failed

12  to do that."  Do you see that?

13       A       I see it.

14       Q       Were you ever asked to

15  provide an accounting to the UDAPT by

16  Mr. Donziger?

17       A       I provided financial

18  information.  I don't know to who it went

19  to.

20       Q       Further down in

21  Exhibit 5316, have you seen this document

22  before?  This is something that

23  Mr. Donziger provided to you.

24       A       I don't recall seeing this.

25       Q       Under the heading Declare
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1                     JOSH RIZACK

2  the Following in paragraph 3, it says,

3  "We demand that within two months

4  starting August of this year, Mr. Luis

5  Yanza and Mr. Steve Donziger submit a

6  detailed report, accounting all the money

7  they had managed on behalf of the people

8  affected or the plaintiffs in the case

9  that our people have against Chevron."

10  Do you see that?

11       A       Which number was that?

12       Q       Paragraph 3.

13       A       Okay.

14       Q       Under Declare the Following.

15       A       Mm-hmm.

16       Q       Were you at or about the

17  time of this document requested to

18  prepare the accounting being demanded in

19  paragraph 3?

20       A       I don't recall if it was

21  related to this or not since I'm not

22  aware of this document.

23               MS. NEUMAN:  I don't have

24      any further questions of Mr. Rizack

25      at this time, leaving his deposition
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1                     JOSH RIZACK

2      for the areas in which he was -- of

3      Mr. Donziger's objections.

4               Mr. Donziger, do you have

5      any further questions for the

6      witness?

7               MR. DONZIGER:  I'm done.

8               MS. NEUMAN:  We're going to

9      go off the record.

10 (Continued on the following page.)

11
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1

2               THE COURT REPORTER:  Are you

3      going to be ordering a copy of the

4      transcript?

5               MR. DONZIGER:  I don't know.

6               THE VIDEOGRAPHER:  This

7      concludes the testimony of Josh

8      Rizack.  We're going off the record

9      at 7:41 p.m.  This also concludes

10      Media 3.

11                 (Time noted:  7:41 p.m.)

12

13               ___________________

                  JOSH RIZACK

14

15

16   Subscribed and sworn to

17   before me on this _______day

18   of _______________________, 2018.

19

  __________________________________

20              NOTARY PUBLIC

21

22

23

24

25
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1

2                   C E R T I F I C A T I O N

3

4

5        I, ANTHONY GIARRO, a Shorthand

6  Reporter and a Notary Public, do hereby

7  certify that the foregoing witness, JOSH

8  RIZACK, was duly sworn on the date

9  indicated, and that the foregoing, to the

10  best of my ability, is a true and accurate

11  transcription of my stenographic notes.

12        I further certify that I am not

13  employed by nor related to any party to

14  this action.

15

16

17                        <%signature%>

                      ____________________

18                         ANTHONY GIARRO

19

20

21

22

23

24

25
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          SOUTHERN DISTRICT REPORTERS, P.C.
            (212) 805-0300

i582che1
 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
------------------------------x 
 
CHEVRON CORPORATION, 
 
               Plaintiff,               New York, N.Y. 
 
           v.                           11 Civ. 691(LAK) 
 
STEVEN DONZIGER, et al., 
 
               Defendants.            
 
------------------------------x         Argument 
 
                                        May 8, 2018 
                                        4:40 p.m. 
 
Before: 
 

HON. LEWIS A. KAPLAN, 
 
                                        District Judge 

 

 
APPEARANCES 

 

 
GIBSON, DUNN & CRUTCHER, LLP 
     Attorneys for Plaintiff   
BY:  RANDY M. MASTRO 
     ANDREA E. NEUMAN 
     ANNE CHAMPION 
     ALEJANDRO A. HERRERA            
 
 
STERN & KILCULLEN, LLC 
     Attorneys for Plaintiff   
BY:  HERBERT J. STERN    
 
 
STEVEN R. DONZIGER 
     Pro Se Defendant  
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(Case called)

THE DEPUTY CLERK:  Plaintiff, are you ready?

MR. MASTRO:  Randy Mastro, from Gibson Dunn, for the

plaintiff.  Ready, your Honor.

THE COURT:  Mr. Mastro.

THE DEPUTY CLERK:  Defendant, are you ready?

MR. DONZIGER:  Steven Donziger.  I'm ready.

THE COURT:  Mr. Donziger.

The motion for an extension that Mr. Donziger made 

with respect to the discovery motion Chevron brought on 

recently I have granted. 

Mr. Mastro.

MR. MASTRO:  Thank you, your Honor.

We are here, your Honor, today on an application to 

hold Mr. Donziger in contempt.  May I hand up some charts that 

I may use during the presentation, your Honor? 

Thank you, your Honor.

You know, your Honor, I am reminded of that famous 

Yogi Berra saying, "It's like déjà vu all over again," 

Mr. Donziger not complying with court orders, Mr. Donziger 

stonewalling on discovery.  But, your Honor, we are well past 

the point where Mr. Donziger has to comply with this court's 

judgment in this case rendered back in 2014.   

Now, your Honor, there are -- the very purpose of that 

judgment, as your Honor explained in your RICO decision, was 
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that the Lago Agrio judgment was obtained by, your Honor's 

words, corrupt means, and the defendants, Mr. Donziger and the 

two LAP representatives, quote, may not be allowed to benefit 

from that in any way. 

Now, your Honor entered a judgment on March 4, 2014,

that had three fundamental elements:  

Paragraph 1 imposing a constructive trust on all 

property that Donziger has received or hereafter may receive, 

directly or indirectly, traceable to the judgment, and that 

Donziger shall, under that paragraph 1, transfer and forthwith 

assign to Chevron all such property that he has now or 

hereafter may obtain. 

THE COURT:  Look, I think I can spare you a lot of

talk.  I have some familiarity with this case.

MR. MASTRO:  Yes, you do, your Honor.

So I will race ahead only to say, as your Honor, I 

think, knows, the first element of the contempt is that there 

has been no such assignment and there has been no, consistent 

with paragraph 3 of your Honor's judgment, execution of the 

stock power transferring to Chevron all rights, title, and 

interest in his Amazonia shares. 

THE COURT:  Why did it take you so long to get here

about that?

MR. MASTRO:  Your Honor, in -- it's a fair question,

your Honor.  The fact of the matter is that we have been
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pursuing multiple remedies in that regard, and I don't think

his contempt is any less important or actionable because we

coupled that contempt with a second contempt of which we only

became aware more recently.

And your Honor in that regard, about the Amazonia 

shares, there is no factual dispute, and Mr. Donziger has, in 

fact, not signed over his interests in the judgment or his 

Amazonia shares.  In fact, your Honor gave him certain relief 

to deposit them in the registry of the court.  We have, in 

fact, written to your Honor letters over this past three-year 

period occasionally bringing up the issue of Mr. Donziger not 

complying with depositing the Amazonia shares, and we now bring 

that to the court's attention as a matter warranting contempt 

sanctions because it is now coupled with another, in our view, 

egregious violation of your Honor's judgment and the injunction 

that your Honor imposed.  And that really goes, your Honor, to 

paragraph 5 of the judgment.  Paragraph 5 relates to paragraph 

1, but it has its own force and effect as well.   

Donziger and the LAP representatives, as your Honor 

knows, were enjoined from undertaking any acts to monetize the 

judgment, and that could include, without limitation, selling, 

assigning, pledging, transferring, or encumbering any interest 

therein. 

Now, your Honor, Mr. Donziger has, we learned

recently, still been engaged in the process of attempting to
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sell interest -- pledge interests in the Ecuadorian judgment in

exchange for investor funding.  In essence, doing that which,

as Mr. Donziger put it in his opposition brief, admitting he

has been doing this, he calls it the fundraising at issue

concerns interests, his words, in the Ecuadorian judgment,

being pledged for investment purposes.

Now, your Honor, he thinks or argues, I don't see how 

he could not realize it is so clear and unambiguous, that 

because that is fundraising by pledging, his word, interests in 

the Ecuadorian judgment for investment purposes that somehow 

absolves him from the direct prohibition your Honor entered 

under paragraph 5.   

But he admits too much.  He does not deny that he did 

this with Elliott and has been doing it with others, trying to 

pledge interests in the judgment in exchange for investments, 

to be able to enforce and monetize the judgment.  And your 

Honor's provision under paragraph 5 of the judgment couldn't be 

clearer.  He is undertaking acts, any acts to monetize by 

pledging any interest in the judgment.  By his own words, he 

admits to trying to pledge interests to potential investors for 

investment purposes to, in essence, sell or pledge interests in 

the judgment to get money to be able to enforce and monetize 

the judgment. 

Now, your Honor, this seems to me such a clear

violation, but I have to go to what Mr. Donziger raises as his
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excuses or defenses to the violation in the injunction, and

this has been made easier, your Honor, because Mr. Donziger

doesn't deny, nor could he, given the sworn testimony of an

Elliott witness and the handwritten notes and materials that

were provided pursuant to subpoena, but he admits he is doing

this with Elliott and potentially others and has been doing it

in recent months.  He says, well, I can't sell or pledge my

interest.  I guess he means his contingent fee, his 6.3 percent

contingency fee, the percentage he is entitled on anything

that's collected.  The LAPs can't pledge their interest, the

two LAP representatives, but the judgment, and he admits, it

prohibits monetization of his and Messrs. Camacho and

Payaguaje's interest.  But he says, you know, I -- that doesn't

preclude other interests from being pledged.

Now, your Honor, I suggest to you that that is 

sophistry and it is not consistent in any way, shape, or form 

with the express prohibition on him, quote, undertaking any 

acts to monetize the judgment by selling, assigning, or 

pledging any interests in the judgment.  It is not so limited.  

Your language was as broad as could be and, your Honor, 

Mr. Donziger's only bargaining chip in negotiation with 

potential funders that he did personally, this is not some 

other ally of the Ecuadorian litigation effort, this is him 

personally, the enjoined party, his only bargaining chip was to 

pledge an interest in future enforcement proceeds in the 
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judgment in exchange for current funding from an investor in 

order to be able to enforce and monetize the Ecuadorian 

judgment.  That's exactly what your Honor's injunction 

prohibited. 

Now, he raises your Honor's April 25, 2014 order.

And, again, your Honor is more familiar with that order than

anyone in this courtroom, but if I can take just one moment to

say what I think the order clearly provided for and the context

in which it arose.

Mr. Donziger argued at the time -- there was an 

attempt to get a stay pending appeal.  Mr. Donziger argued at 

the time that the injunction could have, you know, prevented 

him from working on the case, being paid for his work on the 

case.  Your Honor flatly rejected that argument and said that 

it prevented him from, quote, benefiting personally from 

property traceable to the fraudulent judgment.   

And your Honor went on to explain that the judgment, 

including paragraph 5, the operative paragraph here, deprived 

Donziger of the ability to profit in any way from the Lago 

Agrio judgment he obtained by fraud.  Your Honor made very 

clear, quote, the point of paragraph 5 was to prevent Donziger 

and the two LAP representatives from avoiding the effect of the 

constructive trust you imposed in paragraph 1 of the injunction 

and judgment, that he was supposed to have assigned to Chevron 

by selling, assigning, or borrowing on their interests in the 
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Lago Agrio judgment, and thus at least confusing the issue of 

traceability.  That's what your Honor wrote at page 10, and 

went on to say that paragraph 5 expressly prohibited him from 

monetizing or profiting from the judgment, including the 

selling, assigning, or pledging of any interest. 

In other words, Donziger may not benefit from the

personal use of funds obtained by selling, assigning, or

pledging any interest in the judgment which would necessarily

be traceable to the judgment.  Of course selling an interest in

the judgment to an investor is traceable to the judgment.  And

of course Mr. Donziger, then using those funds personally,

whether it is to advance a litigation interest or he has a 6.3

percent contingency fee or lining his pockets, as some of his

own clients back in Ecuador, your Honor will recall, charged

him with during the trial, that he had misused and mismanaged

millions of dollars in funds.  Either way, it is his personal

use, a selling or a pledging of an interest in the judgment

that he was not allowed to benefit from.

Now, your Honor -- your Honor went on, and I think

this made it crystal clear, your Honor went on to address the

argument that was made by the two LAP representatives in

seeking a stay pending appeal.  They argued specifically, and

your Honor recognized it, that the litigation against Chevron

has been funded by investors in exchange for shares of any

eventual recovery.  That was on page 11 of your Honor's April
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2014 decision.  And here is where your Honor made it as crystal

clear as could be, in response to the LAPs' argument, when they

said, We will no longer be able to do that, the two LAPs, your

Honor said -- and that the litigation effort of the LAP group

as a whole and their allies would be stymied, and they wouldn't

be able to pursue their appeal, your Honor said, no.  Your

Honor said nothing in the New York judgment prevents the LAPs,

other than the two LAP representatives who are named in the New

York judgment, and their allies from continuing to raise money

in the same fashion.  That's on page 12.  In other words, your

Honor could not have made --

THE COURT:  So, in other words, to cut to the chase of

what I take to be your argument --

MR. MASTRO:  Yes, your Honor.

THE COURT:  -- and viewing the horizon as it existed

then, not as it exists today, when there is now also a separate

judgment against the other LAPs --

MR. MASTRO:  Precisely, your Honor.

THE COURT:  -- which is not at issue on this motion,

but is there, the essence of the point is the other 45 of the

Lago Agrio plaintiffs were at liberty, given the injunction I

entered four years ago, to go out and do whatever they wanted

to do to raise money, but not Mr. Donziger --

MR. MASTRO:  Precisely, your Honor.

THE COURT:  -- regardless of who he is getting the
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money for.

MR. MASTRO:  Correct, your Honor.  Your Honor made it

crystal clear that Mr. Donziger and the two LAPs were enjoined

from doing just that, but the other dozens of LAPs, their other

allies, they were not.  So your Honor made this crystal clear;

and, under those circumstances, to us, it is shocking that

Mr. Donziger has continued, apparently with abandon, but

certainly we know in the case of Elliott, to have specifically,

within recent months, done exactly that which the injunction

prohibits.

This is not in dispute, your Honor.  Mr. Donziger does 

not dispute it at all.  And I note that that effort benefits 

him personally in any event because he has a contingency fee 

arrangement where he gets a percentage of whatever is 

collected. 

THE COURT:  Or so he thinks.  It is subject to the

trust I imposed.

MR. MASTRO:  Correct, your Honor.  But this is what he

is out there selling.  As you can see from the very notes of

the Elliott meeting where he is touting his 6.3 percent

contingency fee interest.

Your Honor, this is directly contrary to your Honor's

injunction, and I just want to say this, your Honor, before I

close, we don't know the full extent, the full egregiousness of

the contempt.  We have been stonewalled in the discovery, so we
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want to continue to receive that discovery because I think the

court, in determining the contempt sanction, has a right to

know how extensive the contempt has been, and therefore how to

remedy it, but that there has been a contempt, that it is clear

and unambiguous, and that it is now supported by admissions

beyond clear and convincing evidence.  He admits it and says, I

have the right to do it.  Your Honor, it is a contempt.

THE COURT:  Mr. Donzinger, are you rising because you

want to say something or are you rising because you have a

medical problem.

MR. DONZIGER:  Out of respect for you, but I would

like to say something.

THE COURT:  Well have a seat.  You will get your

chance.

MR. MASTRO:  So, your Honor, we are here today to ask

your Honor to hold Mr. Donziger in contempt, to compel him to

provide discovery of the extent of his contempt, as well as to

his assets in connection with the money portion of the

judgment.  He has stonewalled us on the discovery entirely.

THE COURT:  Okay.

MR. MASTRO:  But we ask your Honor to hold

Mr. Donziger in contempt, and then we will subsequently ask

your Honor to please impose appropriate civil contempt

sanctions that coerce him to comply with this court's orders.

And I have to say one other thing, your Honor, I asked
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Mr. Donziger today, before he rises, please come here today,

bring the Amazonia shares that you don't deny you have, bring

the packet of materials offered to provide the folks at Elliott

about the opportunity for them to buy an interest in the

judgment.  I asked him to bring those just as a sign of good

faith that they could be compelled today.  We came with

assignment documents with us for him to assign his interest in

the judgment as your Honor directed several years ago.  And I

hope your Honor --

THE COURT:  I don't remember that part.

MR. MASTRO:  Your Honor, it is at the end of paragraph

1 in the judgment, that you shall transfer and forthwith assign

to Chevron all such property in connection with the

constructive trust.  It includes any interest he has received

or may receive directly or indirectly.  You know, that

obviously hasn't happened, your Honor.  But I simply suggest

that when Mr. Donziger rises, I hope he will explain why he has

or hasn't brought those documents with him, and I hope he will

be made to produce them if he hasn't brought them with him

today.

Thank you very much, your Honor.  Appreciate all the

time.

THE COURT:  I have a question or two for you.

MR. MASTRO:  Certainly, your Honor.

THE COURT:  I'm a little bit confused about -- I
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understand the contempt part of the contempt application with

respect to paragraph 3.  I'm not entirely clear on paragraph 5

in this respect.  Are you asking me to proceed to adjudicate

the contempt application with respect to whatever exactly

happened with Elliott Management and to give you discovery and

then conceivably proceed to further contempt proceeding in

relation to whatever else, if anything, occurred, or are you

asking me for discovery first and the opportunity to make as

full a record as you can with respect to paragraph 5 and then

deal with that full record?

MR. MASTRO:  Your Honor, I think the contempt as to

Elliott has been established now by admission, and Mr. Donziger

has suggested, in responding, that he is engaged in a broader

array of activity.  I think that, therefore, your Honor is in a

position today to issue a contempt finding in relation to

Elliott based on the admitted record and conduct, but your

Honor then would have to determine what is the appropriate

remedy for the contempt.  And I think in order to be able to do

that, your Honor and we need to be able to present your Honor

with the discovery evidence of the full extent of his contempt.

Who else besides Elliott has he done this with?  How has he

been doing it?  And your Honor can fashion a remedy.

THE COURT:  Look, I don't understand that distinction.

There is an injunction, and he either violated it on this

occasion he didn't.  And if there are other occasions, he
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either violated it or he didn't.  He is subject to the

injunction.  He is subject to the panoply of contempt remedies

in the event there is a violation.

What is it that you can imagine asking me to do down

the road, assuming there is a contempt on paragraph 5, that you

can't explain to me now?

MR. MASTRO:  Your Honor, I would say it falls into two

categories.

One, your Honor, is that we know the approach with 

Elliott.  We don't know what his conduct was with other 

potential investors as to which a remedy should be fashioned 

that may have been somewhat of a different approach. 

Number two, we don't know whether he succeeded during

this period in actually obtaining funding.  So therefore, the

remedy that your Honor might order -- let's say he raised 5

million from investors and he now has control over that amount

of money.  You have a right to know, we have a right to know

that he has now had personal use of that money by selling

interests in the judgment in violation of your Honor's

judgment, and that your Honor would then be in a position to

issue a contempt sanction of a very different kind, not simply

barring him from doing this in the future and holding him in

contempt, but actually other remedies about him having to

disgorge that money.

So I think, your Honor, I have to say this, we need 
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the discovery.  I think your Honor has a right to that 

discovery.  If your Honor were to decided to that you prefer to 

have the benefit of that discovery first before making a 

decision on the contempt, even though we think he has admitted 

his contempt about Elliott, I understand and respect whatever 

the court wants to do, but I think your Honor has a right to 

know, in fashioning the remedy, how extensive the conduct has 

been and what the results of the conduct have been, that you 

can fashion an appropriate remedy to address his contempt if he 

is he has actually succeeded at all, how he has been doing it 

and what kind of steps you would want to take to make sure he 

doesn't do it anymore and undoes the damage he has done by 

having violated your Honor's order, including potentially 

having raised money illegally during this period of time in 

violation of your Honor's order. 

THE COURT:  I still don't quite have your position on

whether you want me, assuming it is not quite as clear-cut as

you do and I'm not saying whether I do or not, to wait on the

Elliott Management issue until you have pursued discovery or

not.

(Continued on next page)
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MR. MASTRO:  Your Honor, I think that it's imperative

that you understand the full extent of Mr. Donzinger's contempt

and whether he's actually been successful in some of these

efforts which are such blatant violations of your Honor's

orders and then be able to issue appropriate contempt

sanctions.

I simply say, your Honor, that the Elliott contempt to

us is already a clear violation of your Honor's orders, but we

believe that discovery will reveal even more egregious

violations and perhaps even successful fundraising, selling off

interest in the judgment, and the remedy under those

circumstances would have to be even more extensive to address

the contempt than the Elliott situation alone.

So, your Honor, we definitely want the discovery.  So

if your Honor believes that it would be an aid to the Court for

the discovery to be had before your Honor rules on the

contempt, we understand that and accept that, because we

definitely want to have that discovery and the benefit of

giving you a full record.

THE COURT:  OK.  Thank you.

Your turn, Mr. Donzinger.

MR. MASTRO:  Your Honor, Amazonia is, of course --

THE COURT:  Separate.  I understand that.

MR. MASTRO:  And that's ready for resolution.

THE COURT:  I understand that.
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MR. MASTRO:  Thank you.

Thank you, Mr. Donzinger.  Sorry.

MR. DONZINGER:  Your Honor, good afternoon.

Mr. Mastro could not be more wrong, and I'm going to tell you

why.

Chevron exhibited tremendous bad faith in its initial

motion to hold me in contempt by citing the wrong order.  They

cited your originally RICO judgment rather than the

clarification order that you issued on my motion on April 25,

2014.

THE COURT:  Mr. Donzinger, that was not a

clarification order.  That was a ruling on a motion for a stay

pending appeal.

MR. DONZINGER:  Be that as it may, in that order you

made it explicit that my clients in Ecuador were allowed to

sell their shares in the judgment to finance litigation

expenses, that is, to sell shares to investors in anticipation

of some sort of future collection, and you distinguished

between doing that and actually selling shares that I owned

myself to profit personally.  

And they have not met their burden.  They haven't

presented one iota of evidence.  And the Greenwald -- Lee

Grinberg affidavit does not make this out.  It describes me

going to a meeting, trying to sell shares of my clients, not my

own shares.  There is no evidence.  And I promise you if you
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got Mr. Grimwald in here to testify, he could provide no

evidence, or Ms. Sullivan, that I ever have attempted or ever

have sold my shares.  I am allowed, if I sell the shares of my

clients, to get paid for my work on this case.  You yourself

said that in the April 25 order and I can quote that right

here.

You said:  "Thus as long as no collections are made in

respect to the Lago Agrio judgment," which has never happened,

"the New York judgment could not prevent Donzinger from being

paid just as he has been paid" -- you put an amount of money in

there -- "over the last nine or ten years."  I'm going on your

guidance from April 25.

Further, I feel like I have been acting in full

compliance with the order as explained in docket 1801.  His

little booklet is almost all citing docket 1875.  But in 1801,

your Honor explicitly said we could sell shares to fund the

litigation.  You said it in multiple ways.

In terms of monetization -- let me just cite one other

quote.  You said on page 3 of the judgment, 1801:

"Significantly, the New York judgment did not restrict the

other LAPs, who remain free to sell, assign, or transfer their

interests, if any, in the Lago Agrio judgment and to seek to

enforce it anywhere in the world."  

I'm selling, as an intermediary, the points or the

aspects of the judgment that are held by my clients.  I am not
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selling my own shares, because that obviously is prohibited by

your Honor's RICO judgment.

On page 7, you write -- you distinguish between a

contingency fee and being paid a retainer from selling -- from

generating investments to sell --

THE COURT:  You're going to have to clarify,

Mr. Donzinger, because docket 1801 is a notice by a court

reporter of the filing of a transcript.  So I don't know what

you're referring to.

MR. DONZINGER:  I'm sorry.  It's 1901.  My apologies.

THE COURT:  OK.  Thank you.

MR. DONZINGER:  Anyway, on page 7 of 1901, this is

what you wrote:  "While any payments of a contingent fee would

be traceable to the Lago Agrio judgment, and thus subject to

the constructive trust imposed by paragraph 1, the same would

not be true of monthly retainer payments unless those payments

were traceable to the Lago Agrio judgment."

THE COURT:  So why wouldn't a retainer payment, the

funds for which were raised from an investor in exchange for an

interest in the judgment, be directly traceable to the

judgment?

MR. DONZINGER:  Because you made a distinction between

funds from collecting on the judgment, that is, as a result of

enforcement and then executing, and selling interest to pay

litigation expenses to pursue valid enforcement actions in
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other jurisdictions, which you yourself said was valid and,

obviously, the Second Circuit said was valid and permissible.

This is why you wrote, if you think back to four years ago when

I raised this issue, you said:  At least as long as no

collections, that is, collections from enforcing the judgment,

are made in respect to the Lago Agrio judgment and funneled

to --

THE COURT:  Suppose you settle the case for

$20 billion.  You think that might be a collection within the

meaning of what I wrote?

MR. DONZINGER:  Yes.  But there's no settlement.

There's no collection.

THE COURT:  So it doesn't have to be by execution?

MR. DONZINGER:  I haven't really thought that issue

through.  All I'll say is there has been no collection on the

judgment.  There might not ever be a collection on the

judgment.  You have ruled in the RICO judgment that this

judgment can be enforced anywhere in the world except in the

United States by me and two other people.  That was your

ruling.

THE COURT:  Well, that's your version.

MR. DONZINGER:  Well, I believe that's your ruling.

And then you said the New York judgment would not permit

Donzinger from being paid, just as he has been paid at least

$958,000 and likely considerably more over the last nine or ten
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years.  That is what is happening.  I'm not conceding --

THE COURT:  In what affidavit by you does it explain

exactly what's happening?

MR. DONZINGER:  I don't believe I should be obligated

to present evidence because they haven't met any of their

burden.  What evidence have they presented to show I have sold

a single piece of my interest?  Zero.  And it hasn't happened.

I'll make that representation right now.

This is an attempt, with all due respect to my friends

at Gibson Dunn, it is an attempt to dig into my personal

finances, to dig in and figure out who the heck is funding this

case and to go subpoena them, as they've already done to

Ms. Sullivan, in an effort to dry up our funding.  That is why

I say at times, even though I know you probably disagree with

me, that this is a SLAAP attack.  We have a right to pursue

enforcement in other countries.  That can't happen without at

least some money to pay expenses.

THE COURT:  Mr. Donzinger, lower the temperature.

I've heard this SLAAP attack argument for years.  You know I

don't accept it, and if the name of the game is to catch a

fish, at least put the hook near the fish.

MR. DONZINGER:  I'm not sure I know what you mean by

that, but I'll say this:  Going back to 1901, you said that the

New York -- this is page 10 -- "The New York judgment,

including paragraph 5" -- this is the key paragraph on
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monetization -- "in fact would deprive Donzinger of the ability

to profit from the Lago Agrio judgment that he obtained by

fraud," which, by the way, I disagree still.  "The practical

effect of that, however, is not to prevent him from working on

the case, nor to prevent him from being paid his monthly

retainer for his labors.  It is to prevent him from benefiting

personally from property traceable to the fraudulent judgment."

That is collection.  It is not selling shares to pay

litigation expenses.

Page 11, 1901:  "The litigation against Chevron has

been funded by investors in exchange for shares of any eventual

recovery."  That's how it had been funded prior to the RICO

case.

And then you write:  Nothing in the New York judgment

prevents the LAPs, other than the two LAPs named in the

judgment, and their allies from continuing to raise money in

the same fashion.

And then on page 27, you describe your own judgment as

"carefully cabined relief."  And I will point out, when the

Second Circuit affirmed your Honor, they specifically cited to

the fact -- this is very unusual because there had never been a

RICO case absent damages in the United States, other than maybe

one other.  It was unusual relief that you granted Chevron in

the RICO case compared to any other RICO case.

The Second Circuit, I believe if you read their
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decision carefully, got comfortable with it precisely because

your Honor tailored the relief very narrowly and made it

explicit that the Second Circuit's decision that this judgment

could be enforced by the Ecuadorians anywhere in the world

really prevented exactly what Mr. Mastro and Chevron are

seeking here, which is a complete shutdown of the ability of

the Ecuadorians -- and I am still their lawyer, OK.  I have a

right to help my clients fund their own litigation.  I have a

right, with my client's permission, to be paid for my work.

And none of this money violates the RICO judgment.  And

Mr. Mastro is just wrong.  And I really fear for this case,

which is making, by the way, tremendous progress in another

jurisdiction, but I fear for this case if your Honor grants

what Mr. Mastro is seeking.  Because at that point this case,

which is exactly what they want because they cannot win, in my

opinion, on the merits, they want to shut this down through the

back door by drying up financing.

I have been in full compliance with your Honor's

order.  I really urge you not to grant their motion to hold me

in contempt.  This is the sixth time they've tried to do that.

They want to wave around that Donzinger was held in contempt.

I've had to live with a RICO judgment on me now for many years,

sir.  It has not been easy.  Now they want a contempt citation.

This case is playing out around the world, in Canada

right now.  Your judgment stands on its own.  You found fraud,
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OK.  The evidence is what it is.  This ultimately will be

reviewed by Canadian courts, and I would urge you to please let

this process play out without denying the ability of my clients

to continue to fund this action, because I can tell you, and I

will represent right here, that I am the lifeline for people in

Ecuador to raise money.  And I don't want intimidation to the

funders that I have had to solicit from this camp, which they

have done repeatedly and they did, as you know, during the RICO

case with Burford and Russ DeLeon and many others.  If that

goes down again, which is what they really want to do by

getting this discovery, it will be virtually impossible for the

indigenous peoples of Ecuador and the farmer communities of

Ecuador to raise money to fund this litigation.

It's not fair, and that's why I say it's SLAAP,

because it really is designed -- I have a right to advocate, no

matter what you think of me, and I know you don't have a very

high opinion of me.  I have a right to continue advocating for

my clients, and I have a right to sell their shares to raise

money for perfectly legal action in Canada that is progressing,

as you know, with three straight appellate court victories in

our favor.

So I don't get what's happening here.  This is an

attack on the First Amendment and the ability of me to be a

lawyer or an advocate because, as you know, I might not be a

lawyer because there's a Bar complaint against me based on your
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findings.  So I would urge you to take this no further.

You know, if -- I'll say this:  If you want

reassurance from me that I have not sold my interests, there

are ways to do that in camera without the Chevron lawyers

finding out and starting to subpoena all of the goodhearted

individuals who didn't fund me because they like Steve

Donzinger, but because they care about the people down there.

And not even you dispute those people are living in terrible

life conditions as a result of oil pollution.  They deserve a

chance, sir, to continue fighting this.  

And, you know, this has gone on now -- I've had to

live with RICO thing filed on February 1, 2011.  My life

changed that day, and it has never recovered.  There's only so

much that a lawyer should have to take from these types of

attacks.

If it's your opinion, sir, that I can't raise money, I

need clarity, because right now, if you look at 1901 that I'm

citing, that is not clear at all.  I believe I'm in compliance

with 1901 right now.  I would urge you to go back and really

review that carefully, to think deeply about what I'm saying.

You know, paragraph 5, cited by Mr. Mastro, also only

applies to collections; it doesn't apply to fundraising.  You

say in 1901 -- I was concerned with paragraph 5 when I filed

that motion way back that your monetization argument prevented

me from raising money, and you wrote that the idea that
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monetization would prevent financing was so unfounded that it

bordered on the irresponsible by me.  How can I take away from

that anything other than that we are allowed to continue

financing?  I'm not selling my shares; I'm selling my clients'

shares.

And by the way, the agreements for these deals are

between people in Ecuador who own the judgment and the

investors.

As regards Amazonia --

THE COURT:  Who owns the judgment?

MR. DONZINGER:  What's that?

THE COURT:  Who owns the judgment?

MR. DONZINGER:  Well, the Amazon Defense Fund is the

beneficiary of the judgment as part of the collective interest

of all those affected.  So if there is a collection, the fund

would flow to the Amazon Defense Coalition, which is known as

the FDA in Ecuador, and they would be obligated to use those

funds consistent with the Ecuador judgment -- I mean the

Ecuador judgment, which would be for cleanup purposes.

THE COURT:  I'm not exactly sure that was an answer to

my question.  I don't know whether you meant it to be or not.

MR. DONZINGER:  Well, when you say who owns the

judgment, it's a class action Ecuador style, and it's owned by

all the people affected, with the FDA being the nonprofit

entity designated by the court to receive the funds.  I don't
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know if that answers your question or not.

THE COURT:  Well, let's see.

MR. DONZINGER:  As regards the Amazonia issue, because

there's two separate bases they're arguing where I should be

held in contempt, one is this raising money issue, which I just

argued; the second issue, the Amazonia issue, I believe, is

completely baseless, and I'm going to tell you why.

OK.  I have never violated your Honor's order.  OK.  I

am a lawyer in good standing of this state and this court as I

sit here today.  I am not violating court orders.  They control

Amazonia.  They have my shares already.

THE COURT:  How exactly did that happen?

MR. DONZINGER:  They sued Amazonia in Gibraltar, as I

understand it.  And the people who run Amazonia, there's a

board of directors, there was an initial attempt to defend, and

ultimately they just gave up for whatever reason, lack of

resources.  And they got a default judgment against Amazonia,

and then the entity, as I understand it, was put into

liquidation.

When I filed my opposition to the contempt motion, I

mentioned that I wasn't sure of the status of it because they

have never disclosed the status of it, and I assume Mr. Mastro

had three banker boxes of stuff from that case delivered to my

apartment by 9:00 a.m. the next morning.  So somewhere in this

massive amount of material, I assume, is the answer to that

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 1:11-cv-00691-LAK-RWL   Document 2114-3   Filed 10/24/18   Page 275 of 464



28

          SOUTHERN DISTRICT REPORTERS, P.C.
            (212) 805-0300

I58HChe2                  

question.  

But I don't think we should play possum here.  I think

you should ask the Chevron lawyers do they own my shares,

because I don't, as far as I know, have a document that has

shares on it.  However, I will be more than happy to do

whatever the Court instructs, because I think this is a

completely ridiculous issue.

THE COURT:  I instructed in 2014.  We are all waiting.

MR. DONZINGER:  Why didn't they pursue it for four

years?

THE COURT:  I asked that question.  That's neither

here nor there.

MR. DONZINGER:  Just so you know --

THE COURT:  You're a lawyer who says he complies with

court orders.  There is a court order outstanding since 2014

that compels you to deliver an executed stock power.  I am told

it has never happened.  You have not denied that.

MR. DONZINGER:  Well, that's not the end of the story,

sir, OK.  In 2014 -- this was the problem in 2014.  I sent them

a letter saying I would be more than happy to negotiate

something that would work for both of us.

THE COURT:  I read the letter, Mr. Donzinger.

MR. DONZINGER:  OK.  They never responded.

THE COURT:  So what?

MR. DONZINGER:  I acted in good faith.
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THE COURT:  So what?

MR. DONZINGER:  So why are they here now four years

later?  Because we're winning in Canada?

THE COURT:  They won.  They got a judgment.  You made

them an offer.  They blew it off.  Not the first time in legal

history, not the last.

MR. DONZINGER:  Well, I'm representing to you today

that I do not believe I have violated the order.  I have looked

for a way to do it, because had I done that, there would have

been all sorts of other problems with divestment.  Had I won

the case on appeal, number one; number two, I ran into problems

with my clients because I was not allowed to transfer shares

absent an agreement by the board of directors in Amazonia.  

But I will say this:  It doesn't matter, because they

own it.  OK.  This is a fake issue.  And if they want me to

sign my shares over, which they already have because this would

be a public relations exercise for them, I'm happy to do it.  I

am not going to sit here and be held in contempt over something

that's completely meaningless, when I'm here today ready to do

that.

So tell me what you want me to do.  He says he has

something for me to sign.  Well, why hasn't he presented that

to me?  Where is it?  I'm sitting here.  He sent me an email

this morning looking for discovery.  Why is he playing possum

with me?  To make me look foolish?  Just give me the document
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you want me to sign.

Do you have it, sir?  I mean, come on.

MR. MASTRO:  I do have an assignment here, and I asked

you to bring the shares to court today.

MR. DONZINGER:  I don't have the shares, sir.  I told

you that.

And beyond that, excuse me, they filed a motion to

compel discovery.

THE COURT:  We're not getting there.

MR. DONZINGER:  I have a right to answer that before I

deal with these issues.

THE COURT:  Did I just give you an extension to

respond?

MR. DONZINGER:  I appreciate that.  Thank you.  I

appreciate that.

THE COURT:  All right.

MR. DONZINGER:  But, I mean, when starts trying to say

why don't I bring stuff to court, these issues are still being

litigated.

To authorize broad-based discovery into my files

again -- I remind you I sat for 19 days of depositions between

RICO and 1782 process.  Your Honor ordered me to turn over, as

you know, my entire case file, entire case file at that time,

17 years of work.  To have to now go through that process again

when they haven't shown a single piece of evidence that I've
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sold my own shares would be, in my mind, very inappropriate.  I

really would urge you, please, not to do that.

If there is a narrow concern based on 1901 -- they

don't believe me.  They think I'm up here lying perhaps.  So

they're like, Oh, he's probably telling not telling the truth.

How do we know he hasn't sold his shares?  Well, I'm a lawyer

and I'm representing to you as an officer of the court right

now I have not sold my own shares.  And if you don't believe

me, if you need more than that, please fashion a narrow

solution for me to give you materials in camera to prove that

to you, and I can.  I can do that if you're willing.

And if you come away satisfied that that's consistent

with docket 1901, which explicitly allows the LAPs to sell

shares in the case to finance litigation expenses -- again, I'm

not selling my shares, I'm selling their shares.  And I have a

fiduciary duty to them, and they understand what's happening

with the money.  And, by the way, this issue of my clients

being concerned about this and that, that's a whole other

group, UDA, that's not my client.  That's a footnote in their

reply.

I am happy, would be happy -- well, not happy, but I

would be more than willing to work with you and to see if that

would satisfy your Honor before we go through this incredibly

cumbersome process of sitting for depositions, turning over

documents.  It's expensive; it's time-consuming.  And with all
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due respect, you might not like this, but I'm heavily, heavily

focused on helping my clients in Canada do what you said was

appropriate, do what you authorized to do and the Second

Circuit authorized, which is deal with that very complex

litigation.

The other problem is I have very little

infrastructure.  I'm still a sole practitioner working out of

my apartment.  For them to give me this incredibly burdensome

subpoena -- by the way, one of the things they're seeking is

for me to tell them every single conversation I have had since

the RICO judgment came down about the Ecuador case with anybody

in the world.  I don't know how I would start doing that.  This

is designed to hurt me.  It is designed to get in the way of my

advocacy.

If there is a legitimate part, legitimate information

that they are seeking in discovery, this has to be severely,

severely narrowed.  And to me, if there's anything -- I think

this whole thing should be shut down.  That's what I'm asking

you for.  But if there's anything that might be arguably legit

about what they're seeking, it's something related to the

narrow issue of am I selling my own shares.  And if you're not

going to accept my representation, I can prove to you that I

have not sold my own shares, and that's what it should be

limited to.

Do you have any questions or anything?
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THE COURT:  No.

MR. DONZINGER:  Thank you.

THE COURT:  Thank you.

Mr. Mastro.

MR. MASTRO:  Thank you, your Honor.

Your Honor, I'll be uncharacteristically brief.  Your

Honor, Mr. Donzinger describes himself as a lifeline.  I think

your Honor knows from the submissions we've put in, he's

actually now in an ongoing battle with Mr. Fajardo and others

as to who actually represents the indigenous people in Ecuador.

So I respectfully suggest that that characterization doesn't

accurately describe the situation.

Your Honor, two separate things:  The Amazonia shares

which your Honor ordered back in March 2014, he doesn't deny

that he hasn't turned it over, he doesn't deny that he --

THE COURT:  He says he doesn't -- I understand him to

be saying he doesn't have a stock certificate.

MR. MASTRO:  Right.  But that doesn't prevent him,

your Honor, from effectuating something that assigns his

interest, and your Honor ordered this back in 2014, on appeal

ordered him to turn it over into the registry of the court.  I

hear Mr. Donzinger saying two things.  I hear him saying, one,

and this is what he said in his brief, he said he can't do it

because a transfer of shares will materially prejudice my

clients.  He says, I can't do it.  Then he says, Oh, but I will
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do it now.  He speaks out of both sides of his mouth in the

same conversation, but he hasn't done it.

I just want to be clear to your Honor.  It is an issue

we've raised in the past.  In fact, there were appeals and

there was Supreme Court denial of cert on June 19, 2017.  We

wrote to your Honor immediately after the denial of cert, when

there could no longer be any excuse whatsoever for why -- and

this is docket entry 1922, your Honor -- why he hadn't turned

over the shares.  And of course, when we became aware of his

latest contempt, within months later, in soliciting investors

by selling off shares of the interest in the judgment, we

coupled the two together in this contempt application.

So to us there could be no doubt.  And the excuse, and

it isn't even an excuse, that even after we obtained the

judgment of this Court that he was to turn over the Amazonia

shares and assign that interest, that we went to Gibraltar

against Amazonia, not him, obtained a money judgment against

Amazonia and have put them into a liquidation proceeding, OK,

which, by the way, does not mean under English or Gibraltar law

that it doesn't still exist.

THE COURT:  Of course.

MR. MASTRO:  We have a right to our remedy here, just

like we're pursuing our remedy there.  We shouldn't even be

having this conversation.  He's in contempt about that and

should be so held.
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THE COURT:  Are you in a position to inform me as to

what, if any, rights Amazonia has with respect to the

Ecuadorian judgment?

MR. MASTRO:  Your Honor, it was our understanding at

the time that the Ecuadorian judgment as proceeds were -- and I

think we made a record of this during the trial -- that as

proceeds from the judgment were collected, they were to go

through Amazonia for a distribution system that included

Mr. Donzinger's personal contingency fee, as well as other

distribution of the moneys.  That was the state of play that we

proved in the RICO trial.  I think that's why your Honor

ordered --

THE COURT:  Is there any reason to think that isn't

still the state of play?

MR. MASTRO:  Well, your Honor, because there's been so

many violations of court orders and so many attempts to change

the landscape, but we believe that Amazonia is still the entity

that was created for that purpose and exists for that purpose.

THE COURT:  So if that were true, for the sake of

discussion, what you have is a Gibraltar corporation which is

in liquidation, which I understand to be analogous to

bankruptcy if it were in the United States; there is an

outstanding judgment for whatever billions of dollars; the

judgment you obtained is against it; it is unable now to pay

that judgment; there is still equity owned by the equity
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shareholders who were there to begin with; and it has a

contingent right to receive anything that ultimately is

collected on the judgment.  Therefore, if the judgment is

collected, you have a company in litigation which has nine,

ten, whatever number of billions of dollars in collections, a

$28 million, or whatever it is, judgment payable.  The company

is suddenly enormously solvent, and the equity is highly

valuable.

Is that about right?

MR. MASTRO:  Your Honor, absolutely correct.

Now, your Honor, to us the Amazonia question is

crystal clear and right for decision.

THE COURT:  So here's your $64 question.

MR. MASTRO:  Yes, your Honor.

THE COURT:  Do you have the stock power you want him

to sign?

MR. MASTRO:  Your Honor, we do have a share transfer

form and assignment ready to present to Mr. Donzinger right

now.

THE COURT:  Well, you can give it to him.  I'm not

going to insist that he sign it.  He is a free actor.  Your

motion is outstanding.  I imagine I'll rule on it soon.  And

you can let me know, both of you, whether it's in that regard

moot.

MR. MASTRO:  Thank you, your Honor.
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It's two forms actually relating to the different

shares of stock.

THE COURT:  Whatever.  I'm not getting involved in

that negotiation --

MR. MASTRO:  Thank you, your Honor.

THE COURT:  -- for whatever it is.

MR. MASTRO:  Let the record reflect that I just handed

Mr. Donzinger the two forms that are share transfer forms

related to Amazonia.

Now, your Honor --

THE COURT:  I won't do anything for 24 hours.

MR. MASTRO:  Thank you, your Honor.

THE COURT:  Maybe longer.

MR. MASTRO:  Your Honor, as to the issues relating to

your April 2014 decision, I don't want to belabor them other

than Mr. Donzinger, reading aloud some of the same sentences

that I read from that opinion which prove beyond question that

your Honor was saying that he and the two LAP representatives,

as the enjoined parties, could not be involved in undertaking

any acts to sell, transfer, pledge any interest in the

judgment.

MR. DONZINGER:  He didn't say that.

MR. MASTRO:  Excuse me, please, sir.

MR. DONZINGER:  He didn't say that, sir.

THE COURT:  Mr. Donzinger, look, I nearly had to have
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a criminal defendant dragged out of court this afternoon for

doing that, and I don't want to have to do it with you.  Quiet.

You had your chance.  He didn't interrupt you.

MR. MASTRO:  And I just wanted to say two more things

very briefly, your Honor.

Mr. Donzinger tries to say, in revisionist history,

that paragraphs 1 and 5 of the judgment could relate only to

collections.  Actually, the word "collection" is not used in

either of those two paragraphs.  It talks about moneys

traceable to the judgment.  You chose those words carefully,

your Honor.  

And I suggest just this, your Honor:  We're not here

today, as Mr. Donzinger likes to put it, to hurt Mr. Donzinger.

He already hurt himself by his own actions.  We're here to

enforce a judgment, a judgment in which he is in contempt of,

and that's the only reason we are here, your Honor.  We want to

know the truth about the full extent of his contempt, and then

we ask your Honor to impose appropriate contempt sanctions.  

Thank you, your Honor.

THE COURT:  All right.  Thank you.

I'm going to take this under advisement.

MR. DONZINGER:  Can I respond, please, just briefly?

THE COURT:  Very briefly.

MR. DONZINGER:  The word "collection," sir, he's

right, it's not used in the order he cites, but it is used
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extensively in docket 1901.  So he's citing the wrong docket,

wrong document.  I would urge you, please, to focus on what I

focused on, which is your Honor's order from April 25, 2014,

which is the latest version of whether shares can be sold.

And your order -- why are you looking at me like that?

Your order doesn't prohibit me from selling my client's shares.

THE COURT:  OK, Mr. Donzinger.  I have your position.

Thank you.

Now, there is one other pending motion, at least, that

I want to address briefly.  There is the motion that Chevron

made on May 4 to compel responses to the post-judgment

discovery request.  I've just extended Mr. Donzinger's time to

respond.  If Chevron wishes to reply, it can do so by Monday.

I'll see you all back here Tuesday afternoon at 4:30 to deal

with that.

OK.  Thank you.

MR. MASTRO:  Thank you, your Honor.

(Adjourned) 
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1          (Trial resumed)

2          THE COURT:  Good morning.

3          What is next?  Do you have a witness?

4          MR. GOMEZ:  Yes.  Good morning, your Honor.

5          THE COURT:  Good morning.

6          MR. GOMEZ:  Defendants call defendant Javier Piaguaje

7 Payaguaje.

8  JAVIER PIAGUAJE PAYAGUAJE,

9      called as a witness by the defendants,

10      having been duly sworn, through Spanish

11      interpreter, testified as follows:

12          THE DEPUTY CLERK:  State your name for the record.

13          THE WITNESS:  Javier Piaguaje.

14 DIRECT EXAMINATION

15 BY MR. GOMEZ:

16 Q.  Good morning, Mr. Piaguaje.

17 A.  Good morning.

18          MR. GOMEZ:  Your Honor, may I approach?

19          THE COURT:  Yes.

20          MR. GOMEZ:  Your Honor, I have handed the witness

21 Defendants' Exhibit 1800 and a copy of the exhibits that are

22 referenced therein.

23          THE COURT:  Let's separate them.  Defendants' Exhibit

24 1800 will be the statement.

25          MR. GOMEZ:  Yes, your Honor.
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1 Q.  Mr. Piaguaje, would you please take a look at Defendants'

2 Exhibit 1800 that is before you, sir?  The first eight pages

3 are in Spanish, followed by an English translation and a

4 certificate of translation.

5          Sir, do you recognize this document?

6 A.  Yes.

7 Q.  What is this document, sir?

8 A.  This document is my testimony.

9 Q.  Sir, would you please turn to page 8 of the document?

10          Do you see a signature there, sir?

11 A.  Yes.

12 Q.  Is that your signature?

13 A.  Yes, sir.

14 Q.  Did you review this document before you signed it, sir?

15 A.  Yes.

16 Q.  When you reviewed it and signed it, were all of the

17 statements therein true and accurate to the best of your

18 knowledge?

19 A.  Yes, sir.

20 Q.  And as of now, do all of those statements remain true and

21 accurate?

22 A.  Yes.

23          MR. GOMEZ:  Your Honor, at this time, I would like to

24 move in Defendants' Exhibit 1800.

25          Paragraph 13 references five exhibits:  Defendants'
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1 Exhibit 227, 229, 231, 234 and 236.  I would ask that all of

2 those also be moved in at this time.

3          THE COURT:  Well, 1800 is received on the same basis

4 as other statements, that is, subject to objections that will

5 be, I take it, filed if they haven't been already.

6          Right, Mr. Brodsky?

7          MR. BRODSKY:  I believe they have been filed by us,

8 but if they haven't yet yesterday, they will be this morning,

9 unless your Honor wants to hear from us on the objections

10 specifically on that basis.

11          (Plaintiff's Exhibit 1800 received in evidence)

12          THE COURT:  Not now.  The exhibits that were handed

13 up, what about that Mr. Brodsky?

14          MR. BRODSKY:  These are a select portion of the

15 asamblea minutes that the defendants produced in selective

16 fashion weeks ago, prior to the start of the trial, having

17 denied Chevron's repeated requests and subpoenas for the

18 production of documents falling squarely, these falling

19 squarely within those subpoenas.  Your Honor has that motion

20 before you with respect to redactions that have been made in

21 some of the asamblea minutes.  So our objections are as follows

22 in sum.

23          First, it appears that they are using these asamblea

24 minutes as a sword and a shield.  They are shielding what they

25 don't want to be disclose, and they are selectively producing
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1 the minutes that they believe help their case.  And your Honor

2 has a sanctions opinion that lays out a lot of the arguments

3 that they make which are frivolous.

4          Second, many of the items in here are hearsay within

5 hearsay, statements made by certain people about actions that

6 are being taken or taken.  So there may be some problems with

7 respect to them on that basis as well.

8          Finally, your Honor, we have our motion before you

9 seeking to view some of the minutes that have been redacted.

10 Some of them may complete these minutes.  It's hard to tell

11 from just receiving a subset.

12          THE COURT:  You want to be heard, Mr. Gomez?

13          MR. GOMEZ:  Yes, your Honor.

14          To begin with, none of the minutes that are attached

15 to Mr. Piaguaje's statement contain redacted materials.

16          In addition, as we have stated before, defendants, Mr.

17 Piaguaje and Mr. Camacho, do not control the asamblea.  They

18 don't have control over these documents.  We have requested all

19 of the minutes of the asamblea to be produced here.  We have

20 not provided anyone with instructions to select which minutes

21 to be provided to us or not.  And we have produced all of the

22 minutes we have received, including those that contain

23 privileged material, which currently has been filed with the

24 Court for in camera review on the privilege redactions.

25          In terms of hearsay, I would say that these documents
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1 are not being submitted for the truth of the statements that

2 they contain by various persons.  They are being submitted for

3 the sole purpose of demonstrating that certain matters were

4 discussed at the meetings that Mr. Piaguaje was in attendance

5 in and certain decisions were taken.

6          Now, whether action in conformance with those

7 decisions was actually undertaken is a different question.  Mr.

8 Piaguaje was present during the meetings, the five minutes that

9 are attached to his statement.  He participated in those

10 discussions.  And he voted on the decisions that took place at

11 those meetings.  That's the limited purpose for their use, and

12 we would ask that they be admitted in evidence.

13          THE COURT:  I am not going to rule now.  I would note

14 at least this.  That to the extent they are offered for the

15 purpose of demonstrating that certain matters were discussed at

16 the meetings, they are offered for the truth of the statements

17 contained therein, and they are therefore hearsay, but I will

18 consider that further in the fullness of time.  Decision is

19 reserved on the exhibits.

20          I note, I think, please correct me if I am wrong, that

21 the January 15 minutes are not among those you're offering.

22          MR. GOMEZ:  That is correct.  Not with this witness.

23          THE COURT:  All right.  Let's proceed.

24          MR. GOMEZ:  Mr. Brodsky, I assume I don't need to

25 establish through each one that he was present for these five,
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1 and I can hand over the witness.

2          THE COURT:  I'm sorry?

3          MR. GOMEZ:  I don't think there is a dispute that Mr.

4 Piaguaje was present during the five meetings that are

5 referenced in the statement.  I can either do a small direct

6 and confirm that or he can stipulate that particular point and

7 I can hand over the witness.

8          THE COURT:  Mr. Brodsky.

9          MR. BRODSKY:  We have never received these minutes

10 until recently before trial.  There was a deposition of Mr.

11 Piaguaje made this year.  He was never questioned about any

12 minutes because we didn't have any.  I have no idea whether or

13 not Mr. Piaguaje was present simply because the document says

14 it's so.  So I think if Mr. Gomez wants to establish that Mr.

15 Piaguaje was present, he should do so.

16          THE COURT:  Go ahead, Mr. Gomez.

17 BY MR. GOMEZ:

18 Q.  Mr. Piaguaje, you have before you Defendants' Exhibit 227.

19 Would you please locate that exhibit?

20          MR. GOMEZ:  Your Honor, may I approach so I can help

21 the witness separate everything out?

22          THE COURT:  Yes.

23 A.  Which one?

24 Q.  227.

25          Mr. Piaguaje, I would like to direct your attention to
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1 Defendants' Exhibit marked DX 0227.  Do you have that in front

2 of you?  The number appears in the lower right-hand corner.

3 The Spanish version of that appears on page 6 of 9.  Do you

4 have that before you, sir?

5 A.  Yes.

6 Q.  Sir, would you please take a moment to look at that

7 document and tell me if you recognize it?

8          Mr. Piaguaje, do you recognize the document, sir?

9 A.  Yes.

10 Q.  What is this document, sir?

11 A.  This document is the minutes of the assembly in which we

12 reached a resolution.

13 Q.  At the top paragraph of this document, there is a reference

14 to March 10, 2012.  Were you present at this meeting on March

15 10, 2012, sir?

16 A.  Yes.

17 Q.  Why were you there?

18 A.  I was here because I am the president of the nationality so

19 I had to represent them here.

20 Q.  Sir, does this document accurately reflect the statements

21 that were made and the decisions that were taken at this

22 meeting?

23 A.  Yes.

24          MR. GOMEZ:  I would move in Exhibit 227.

25          THE COURT:  The decision is reserved.
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1 Q.  Mr. Piaguaje, I would like to direct your attention to

2 exhibit marked 0229 that is before you.  The Spanish language

3 of this exhibit appears on the last page.

4          Sir, I would ask you to look at this document and tell

5 me if you recognize it?

6          Mr. Piaguaje, do you recognize this document,

7 Defendants' Exhibit 229?

8 A.  Yes.

9 Q.  What is this document, sir?

10 A.  This is also minutes in which we make decisions in the

11 meeting.

12 Q.  This document makes reference to the date April 15, 2011.

13 Were you present for this meeting, sir?

14 A.  Yes.

15 Q.  Does this document accurately reflect the discussions and

16 the decisions made during that meeting?

17 A.  Yes, sir.

18          MR. GOMEZ:  I would ask to move in Defendants' Exhibit

19 229.

20          THE COURT:  Decision is reserved.

21 Q.  Mr. Piaguaje, I would now like to direct your attention to

22 Defendants' Exhibit 231.  The Spanish language of this exhibit

23 appears on page 5 of 7.

24          Would you please take a moment to look at that

25 document and tell me if you can recognize it?
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1          Do you recognize Defendants' Exhibit 231, sir?

2 A.  I'm still reading it.

3 Q.  Do you recognize Defendants' Exhibit 231, sir?

4 A.  Yes.

5 Q.  What is it?

6 A.  It is also the minutes from the assembly.

7 Q.  This document makes reference to the dates of February 17

8 and 18 of 2011.  Were you present for this meeting, sir?

9 A.  Yes.

10 Q.  Does this document accurately reflect what was stated and

11 decided at that meeting?

12 A.  Yes.

13          MR. GOMEZ:  I would ask to move in Defendants' Exhibit

14 231.

15          THE COURT:  Decision is reserved.

16 Q.  Mr. Piaguaje, I would like to direct your attention to

17 Defendants' Exhibit 234 in front of you.  The Spanish language

18 version appears on page 4 of 5 of this exhibit.

19          Would you kindly take a moment to look at that

20 document and tell me if you recognize what it is, sir?

21          Mr. Piaguaje, do you recognize Defendants' Exhibit

22 234?

23 A.  Yes.

24 Q.  What is it, sir?

25 A.  This is regarding a meeting.
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1 Q.  A meeting of what, sir?

2 A.  This document is regarding this meeting in which we decide

3 the working points.

4 Q.  When you say "we," who are you referring to?

5 A.  What was that again?

6 Q.  When you say "we," who are you referring to?

7 A.  Well, us, for example, the assembly.

8 Q.  This document makes reference to the date March 21, 2011.

9 Were you present on that day for this meeting?

10 A.  Yes.

11 Q.  Do these minutes accurately reflect what was stated and

12 what was decided during that meeting, sir?

13 A.  Yes, sir.

14          MR. GOMEZ:  I would move into evidence Defendants'

15 Exhibit 234.

16          THE COURT:  Decision is reserved.

17 Q.  Mr. Piaguaje, I would like to now direct your attention to

18 the last exhibit in front of you, Defendants' Exhibit 236.  The

19 Spanish language of which appears on page 4 of 5 of this

20 exhibit.

21          Would you please take a moment to look at that

22 document and tell me if you can recognize it?

23          Mr. Piaguaje, do you recognize Defendants' Exhibit

24 236?

25 A.  Yes.
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1 Q.  This document makes reference to a meeting of June 27,

2 2011.  Were you present at this meeting on that date?

3 A.  Yes.

4 Q.  Does this document accurately reflect what was stated and

5 what was decided during that meeting, sir?

6 A.  Yes.

7          MR. GOMEZ:  Your Honor, I would ask to move into

8 evidence Defendants' Exhibit 236.

9          THE COURT:  Decision is reserved.

10 Q.  Mr. Piaguaje, whose responsibility was it to prepare all of

11 these minutes for the asamblea?

12 A.  The secretary and the coordinators.

13 Q.  To your knowledge, were minutes always prepared of all the

14 meetings in which you were in attendance?

15          THE COURT:  It might be more helpful if you rephrase

16 that question because an answer "yes" would mean conceivably,

17 as far as he knows, that's true, or it might be an

18 all-encompassing declaration, and it might be significant as to

19 which it is.

20 Q.  Mr. Piaguaje, were minutes prepared of all the meetings in

21 which you were in attendance?

22 A.  Yes.  After the meeting was over, everything that was

23 resolved at the meeting was written down, and then it was read

24 so we could all hear it.

25 Q.  Was it the regular practice of the asamblea to prepare
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1 these minutes?

2 A.  Yes, so we could then remember it, have a record.

3 Q.  Was it the practice of the asamblea to file and save these

4 documents, these minutes?

5 A.  Yes.  The secretary.

6          MR. GOMEZ:  Your Honor, I pass the witness.

7          THE COURT:  Thank you.

8          Mr. Brodsky.

9          MR. BRODSKY:  Just a moment so I can set up.

10 CROSS-EXAMINATION

11 BY MR. BRODSKY:

12 Q.  Good morning, Mr. Piaguaje.

13 A.  Good morning.

14 Q.  You know Pablo Fajardo Mendoza?

15 A.  Yes.

16 Q.  He is an attorney, correct?

17 A.  He is an attorney.

18 Q.  He is your attorney in the case of Maria Aguinda v. Chevron

19 Corporation in the Lago Agrio courthouse?

20 A.  Yes.

21 Q.  And there are 47 plaintiffs, including you, in the case of

22 Maria Aguinda v. Chevron?

23 A.  Yes.

24 Q.  In 2006, sir, you and the other plaintiffs authorized

25 attorney Pablo Fajardo Mendoza to represent you and the other
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1 plaintiffs as the common attorney, or procurador comun, in the

2 case of Maria Aguinda v. Chevron Corporation?

3 A.  In 2006, I don't recall.

4          MR. BRODSKY:  May I approach, your Honor?

5          THE COURT:  All right.

6 Q.  Mr. Piaguaje, I am going to show you two documents,

7 Plaintiff's Exhibit 323 in evidence and Plaintiff's Exhibit

8 323B in evidence.  If you wouldn't mind, I am going to direct

9 your attention to a particular portion of the document.

10          With respect to 323B, you see the second document I

11 handed you, the larger of the two?

12          Do you have that in front of you, sir?

13          MR. BRODSKY:  May I approach to help him identify the

14 document?

15          THE COURT:  Yes.

16 Q.  If you would take a look at the second page, Mr. Piaguaje,

17 of that very document I just handed you, do you recognize on

18 that document your signature on the seventh column down?

19          THE COURT:  I think you meant row.

20          MR. BRODSKY:  Row.  Thank you.

21 A.  Yes.

22 Q.  This is something you signed authorizing Pablo Fajardo to

23 represent you in the Lago Agrio Chevron case, correct?

24 A.  Yes.

25 Q.  Then, sir, since that time, 2006 -- you can put the
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1 document down, Mr. Piaguaje.  Since that time, 2006, Pablo

2 Fajardo has been one of the lawyers representing you in the

3 Lago Agrio Chevron case?

4 A.  Yes.

5 Q.  Then in 2006, you also signed a document -- withdrawn.

6          In 2006, sir, you gave Mr. Fajardo the authority to

7 file motions and make presentations on behalf of the Lago Agrio

8 plaintiffs, correct?

9          MR. GOMEZ:  Objection to form.

10          THE COURT:  Overruled.

11 A.  Yes.

12 Q.  In 2006, you also gave Mr. Fajardo the authority to waive

13 all the judicial inspections, right?

14 A.  I don't recall.

15 Q.  You remember the judicial inspections, correct?

16 A.  Yes.

17 Q.  And you remember Pablo Fajardo telling you that he didn't

18 want judicial inspections conducted anymore?

19 A.  No.

20 Q.  Mr. Fajardo, did he tell you about any threats being made

21 to the presiding judge of the Lago Agrio Chevron case in

22 2010 -- withdrawn.

23          Did he tell you in 2006, did Mr. Fajardo tell you

24 about any threats being made to the presiding judge in the Lago

25 Agrio Chevron case?
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1 A.  No.

2 Q.  In November 2010, you and the other Lago Agrio plaintiffs

3 in the Aguinda v. Chevron case approved of each and every

4 action that Mr. Fajardo had undertaken in the case, right?

5          MR. GOMEZ:  Objection.  Form.

6          THE COURT:  Overruled.

7 A.  What was that again?

8 Q.  In November 2010, Mr. Piaguaje, you and the other Lago

9 Agrio plaintiffs in the Maria Aguinda v. Chevron case approved

10 of each and every action that Mr. Fajardo had undertaken in the

11 case, right?

12 A.  I don't understand the question exactly.

13 Q.  Would you mind moving the microphone a little bit closer to

14 you, Mr. Piaguaje, and speaking into the microphone, if you

15 don't mind?

16          Sir, in November 2010, you signed a document in

17 connection with Pablo Fajardo's representation of you, correct?

18 A.  I don't recall.

19 Q.  How many documents, sir, have you signed in connection with

20 Mr. Fajardo's representation of you?

21 A.  I have signed documents, but I don't recall how many

22 documents I have signed.

23 Q.  Mr. Fajardo has asked you to sign some documents over the

24 years?

25 A.  We have signed documents when we have granted him power of
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1 attorney.

2 Q.  Do you remember granting him this power of attorney in

3 2010?

4 A.  Well, for example, I want to understand exactly the

5 question.  I want to understand exactly what power of attorney

6 we had granted because I want to understand the question

7 exactly.

8 Q.  Sir, you just said, we have signed documents when we have

9 granted him, Pablo Fajardo, power of attorney.  What did you

10 mean by power of attorney?

11 A.  So that he can get -- well, so that he can defend part of

12 us, the plaintiffs, what we are asking for regarding the

13 contamination.

14          MR. BRODSKY:  May I approach, your Honor?

15          THE COURT:  Yes.

16 Q.  Mr. Piaguaje, let me show you Plaintiff's Exhibit 390 in

17 evidence.

18          MR. BRODSKY:  For the record, it's entitled, "Special

19 Power of Attorney and Agency for Judicial Matters.  Executed by

20 Armando Wilfrido Piaguaje Payaguaje, et al., in favor of

21 attorney Pablo Estenio Fajardo Mendoza."

22          It's 49 pages.  The first 24 pages in English and

23 pages 26 through 49 in Spanish.

24 Q.  Mr. Piaguaje, let me direct your attention to a particular

25 page.
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1          Would you turn to page 34 of 49 at the bottom of the

2 page?  Or you could look up at the screen.

3          If we look at this section right here that's

4 highlighted, Mr. Piaguaje, is that your signature on the

5 document?

6 A.  Yes, sir.

7 Q.  Let me ask you to turn to certain pages.

8          Do you remember signing this document, Mr. Piaguaje?

9 A.  Yes, but I don't recall the year.  I mean, I did sign it,

10 but I don't recall the year.  I don't have the documents with

11 me, but I don't recall the year, but this is my signature.

12 Q.  I understand Mr. Piaguaje.  Mr. Piaguaje, before you signed

13 it, you read the document, right?

14 A.  Yes.  But no -- of course, it was explained to me a little.

15 Q.  Mr. Piaguaje, you read your witness statement before you

16 signed that, correct, in connection with this case?

17          MR. GOMEZ:  Objection.  Asked and answered.

18          THE COURT:  Overruled.

19 A.  Regarding my testimony from today?

20 Q.  Yes, sir.  This morning, when Mr. Gomez showed you Defense

21 Exhibit 1600, your witness statement -- 1800, you read that

22 document before you signed it?

23 A.  Yes.

24 Q.  And looking at this document 390 --

25          MR. BRODSKY:  Your Honor, just for the record, we will
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1 move into evidence 323 and this document 390.

2          THE COURT:  Aren't they in?

3          MR. BRODSKY:  I thought they were in, but I received a

4 note from my colleagues to move them in.

5          THE COURT:  Are you including 323B or not?

6          MR. BRODSKY:  And 323B as well.

7          THE COURT:  Any objection?

8          MR. GOMEZ:  No objection.

9          MR. FRIEDMAN:  No.

10          THE COURT:  They are received.

11          (Defendant's Exhibits 323, 323B and 390 received in

12 evidence)

13 Q.  Let me ask you, Mr. Piaguaje, on page 29 of the document in

14 Spanish -- we can put it up on the screen for you in Spanish on

15 the left-hand side, page 4.  So on one side 4 and the other

16 side page 49.

17          Directing your attention to where it says, Second,

18 special power of attorney, do you see that?

19 A.  Yes.

20 Q.  This is where you're giving Mr. Fajardo the power of

21 attorney for judicial matters, correct?

22 A.  Yes.

23          MR. BRODSKY:  Where it says "the principals," right

24 over here, can we highlight that?  Down a little bit below.

25 Q.  Do you see where it says, "The principals," Mr. Fajardo may
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1 on behalf of the principals appear before judges or courts of

2 justice, arbitration or mediation in Ecuador, in the United

3 States of America, or any other country to defend the interests

4 of the principals?

5 A.  Yes.

6 Q.  That's where you were giving Mr. Fajardo the power to

7 represent you and the other Lago Agrio plaintiffs in the Lago

8 Agrio Chevron case, right, Mr. Piaguaje?

9          MR. GOMEZ:  Objection.

10          THE COURT:  Sustained.

11 Q.  Mr. Piaguaje, you authorized with this power of attorney

12 Mr. Fajardo to appear before courts throughout the world,

13 correct?

14 A.  Yes.

15 Q.  And Mr. Fajardo on your behalf, and on behalf of the other

16 Lago Agrio plaintiffs, could seek to get the judgment

17 recognized around the world, right?

18 A.  Yes.

19 Q.  You haven't revoked Mr. Fajardo's power of attorney to seek

20 recognition of the judgment in the Lago Agrio Chevron case,

21 right?

22 A.  What was that?

23 Q.  Mr. Fajardo still has the power to represent you and the

24 other Lago Agrio plaintiffs around the world to get the Lago

25 Agrio Chevron judgment recognized?
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1          MR. GOMEZ:  Objection.  Form.

2          THE COURT:  Overruled.

3 A.  Yes.

4 Q.  Sir, let me direct your --

5          THE COURT:  Just a second.  It's not just a matter of

6 what the documents says.  It's a matter of whether this

7 gentleman has ratified what is going on.

8 Q.  Mr. Piaguaje, let me ask you to look at the bottom of this

9 document, the last sentence.

10          MR. BRODSKY:  Can we highlight from "the" through the

11 bottom?

12 Q.  Would you read that silently to yourself, Mr. Piaguaje,

13 that last sentence?

14 A.  OK.  I have read it.

15 Q.  Mr. Piaguaje, in this document that you signed, you

16 approved of each and every one of the actions undertaken by

17 attorney Pablo Fajardo Mendoza in the Lago Agrio Chevron case,

18 right?

19          MR. GOMEZ:  Objection.

20 A.  Yes.

21          THE COURT:  Overruled.  The same point I made a minute

22 ago.

23 Q.  You approved of each and every one of the actions

24 undertaken by Mr. Fajardo in all the courts in which he

25 represented you, correct?
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1 A.  Yes.

2 Q.  And if we go to the next page?

3          MR. BRODSKY:  And if we can highlight where it begins

4 "all financial" through the end of the sentence?

5          You see that on the top?  It says "all financial

6 administrative acts."

7 Q.  Mr. Piaguaje, you approved of all the financial and

8 administrative acts which Mr. Fajardo carried out for your

9 defense in the Lago Agrio Chevron case?

10 A.  Yes.

11          (Continued on next page)

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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1 Q.  And you approved of all the financial acts Mr. Fajardo

2 carried out through other people that he legally authorized on

3 your behalf?

4          MR. GOMEZ:  Objection.

5          THE COURT:  Overruled.

6 A.  Yes.

7 Q.  That includes Mr. Fajardo -- withdrawn.

8          That includes, Mr. Piaguaje, how Mr. Fajardo raised

9 money to litigate the Chevron, the Lago Agrio Chevron case?

10 A.  I do not understand that question.

11 Q.  You have approved of how Mr. Fajardo and others working

12 with him have raised money in connection with the Lago Agrio

13 Chevron case?

14          MR. GOMEZ:  Objection.

15          THE COURT:  Overruled.

16 A.  No.

17 Q.  Does Mr. Fajardo tell you how the money is raised?

18 A.  Yes, to pay the attorneys for that defense.

19 Q.  And you know Mr. Fajardo is working with other people to

20 raise money to pay for lawyers?

21 A.  Yes, so that they will move forward with this process, with

22 this case, the trial.

23 Q.  And you approve of Mr. Fajardo's actions to raise money,

24 correct?

25          MR. GOMEZ:  Objection.
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1          THE COURT:  Overruled.

2 A.  Yes, because we want to accomplish our goal.

3 Q.  Let me ask you to turn to two pages later, page 7 in

4 English, and page 32 in Spanish.  Let me direct your attention

5 to where it says three term and if we can highlight that

6 sentence.

7          Mr. Piaguaje, you agree with me that you and the other

8 Lago Agrio plaintiffs gave Mr. Fajardo this power of attorney

9 for an indefinite period of time?

10 A.  I don't understand Spanish that well, but still I need to

11 know a little more.

12 Q.  Mr. Piaguaje, when you gave Mr. Fajardo this power in 2010,

13 there was no termination or end date?

14 A.  Right, for what?

15 Q.  To represent you, correct?

16 A.  No, there was no end.

17 Q.  And this, under this power of attorney, you and the other

18 Lago Agrio plaintiffs had the right to revoke Mr. Fajardo's

19 power, correct?

20 A.  Yes, we were -- we could do that.  But if we did that, then

21 we wouldn't have, we would no longer have a person that would

22 be helping us.

23 Q.  You would no longer have the person you want most to

24 represent you; is that right?

25 A.  What was that again?
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1 Q.  Pablo Fajardo is the person you most want -- withdrawn.

2          Pablo Fajardo, Pablo Fajardo is the person you and the

3 other Lago Agrio plaintiffs have chosen as the person best

4 suited to represent you?

5 A.  Yes.

6 Q.  You know there are other lawyers in Ecuador?

7 A.  Yes.

8 Q.  You've chosen him?

9 A.  Yes.

10 Q.  You trust him?

11 A.  Yes.

12 Q.  You like what he's done for you so far?

13          MR. GOMEZ:  Objection, vague.

14          THE COURT:  Sustained.

15 Q.  You approve -- withdrawn.

16          Now, you've spoken with Mr. Fajardo about the Lago

17 Agrio Chevron litigation at several meetings of the asamblea

18 over the years, right?

19 A.  Yes, he has reported during the assembly.

20 Q.  And outside of those asamblea meetings, you've met with him

21 in person on several occasions?

22 A.  No.

23 Q.  Is it your testimony that outside the asamblea meetings

24 you've never met with Mr. Fajardo?

25 A.  Well, yes, stops by to say hello.
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1 Q.  And besides stopping by to say hello, you've had meetings

2 with him outside the assembly, right?

3 A.  No, because I live inside, I live in the community.  I'm

4 hardly ever outside.

5 Q.  On sometimes you're outside the community, right?

6 A.  Yes.

7 Q.  And on some occasions you actually have traveled abroad?

8 A.  Me?

9 Q.  Yes, you, sir.

10 A.  Yes.

11 Q.  And there are some occasions when you've had meetings with

12 Mr. Fajardo outside your community?

13 A.  You mean just Pablo and myself?

14 Q.  Pablo, yourself, and other people, or just Pablo and

15 yourself.

16 A.  We haven't had meetings like that like outside of the

17 meeting, nothing, no.

18          MR. BRODSKY:  May I approach, your Honor?

19          THE COURT:  Yes.

20 Q.  Mr. Piaguaje, let me show you Plaintiff's Exhibit 2407R.

21 Let me ask you to turn to the last page.  Do you recognize your

22 signature on that, sir?

23 A.  Yes.

24 Q.  Is it accurate when it says that you certified that before

25 signing this, the contents of the document were translated to
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1 you in Spanish?

2 A.  Let me read that for a minute.

3 Q.  Please, sir.

4 A.  Yes.

5 Q.  Am I correct, sir, that you read that -- it's accurate that

6 you, the contents of this document were translated to you in

7 Spanish before you signed it?

8 A.  Yes.

9 Q.  And it's correct, sir, that in that certification, you

10 certified that, among other things, the response No. 6 in this

11 document contained facts and matters that were within your

12 personal knowledge?

13 A.  Yes.

14 Q.  Can I ask you to --

15          MR. BRODSKY:  Your Honor, I just want to read

16 something into the record on page 24.  Page 24, this paragraph

17 right here, Randall, if we could blow that up.

18          THE COURT:  And you're offering that?

19          MR. BRODSKY:  I'm offering the paragraph, yes, the

20 supplemental response to interrogatory No. 6 between these

21 three paragraphs right there.

22          THE COURT:  Any objection?

23          MR. GOMEZ:  No, your Honor.

24          MR. FRIEDMAN:  No.

25          THE COURT:  Received.
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1          (Plaintiff's Exhibit 2407R, specified paragraphs

2 received in evidence)

3          MR. BRODSKY:  Should I read it, your Honor, for the

4 record?

5          THE COURT:  It's not necessary.

6          MR. BRODSKY:  Okay.  We can take that down.  Thank

7 you.

8 Q.  You know Steven Donziger, correct?

9 A.  Yes.

10 Q.  You see him in this courtroom?

11 A.  Yes.

12 Q.  Without pointing, would you tell us where he is by

13 describing an article of clothing that he's wearing and where

14 he is in the courtroom?

15 A.  He's sitting beside my attorney, Julio Gomez.

16          THE COURT:  Indicating Mr. Donziger.

17 Q.  Mr. Fajardo told you that he hired Mr. Donziger to work on

18 your behalf?

19 A.  Well, we have authorized my attorney, Pablo Fajardo, to do

20 that.

21 Q.  And Mr. Fajardo told you that he hired Mr. Donziger to work

22 on your behalf, right?

23 A.  Well, he didn't tell me on my behalf for myself as a

24 plaintiff, but for the group, for the group of plaintiffs.

25 Q.  Mr. Fajardo told you he had hired Mr. Donziger to represent

Case 1:11-cv-00691-LAK-RWL   Document 2114-3   Filed 10/24/18   Page 316 of 464



Page 2396

1 you and all the other Lago Agrio plaintiffs?

2 A.  Yes.

3 Q.  And you met Mr. Donziger in person several years ago,

4 right?

5 A.  Yes.

6 Q.  In fact, you met Mr. Donziger on at least three occasions,

7 right?

8 A.  Yes.

9 Q.  Several years ago, correct?

10 A.  Years back.

11 Q.  And the purpose of each of those meetings -- withdrawn.

12          The purpose of each of those three meetings that you

13 had with Mr. Donziger was to discuss the lawsuit against

14 Chevron in Lago Agrio?

15 A.  Well, when I, well, at that time when I met him, it's not

16 like I knew all of that much.  But what we did know and what

17 all of us did know is all about the contamination and the fact

18 that we all wanted to get help to resolve that contamination,

19 which is what we were doing.

20 Q.  Sir, is the answer to my question that the purpose of each

21 of those three meetings that you had with Mr. Donziger was to

22 discuss the lawsuit against Chevron in Lago Agrio yes?

23 A.  Not all of them, because it's not like I had a meeting

24 together with Mr. Steven, but it was --

25 Q.  Sorry.
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1 A.  -- I did not have a direct conversation with Steven.

2 Q.  You were in a meeting with Mr. Donziger and other

3 individuals?

4 A.  Yes, but I wasn't there with him for a long time, just for

5 a while.  But, yes, I did see him there.

6 Q.  And putting aside the amount of time, Mr. Piaguaje, that

7 you spent with Mr. Donziger and others on the three occasions

8 that you were meeting with Mr. Donziger and other people, the

9 purpose was to discuss the lawsuit against Chevron in Lago

10 Agrio, right?

11 A.  Yes.

12 Q.  Now, you know, sir, that documents have been filed in

13 foreign countries seeking recognition of the judgment issued in

14 the Lago Agrio Chevron case?

15 A.  I don't understand that very well.

16 Q.  Are you aware that your -- withdrawn.

17          Are you aware that your name and the name of the other

18 Lago Agrio plaintiffs appears on a document filed in Brazil

19 seeking the recognition of the judgment in Lago Agrio?

20 A.  Well, I haven't exactly seen the document, but I was told,

21 they explained something about that.  I know that.

22 Q.  Who's they?

23 A.  They were talking at the assembly.

24 Q.  Who is they?

25 A.  For example, Pablo was speaking, but it was almost like the
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1 time to leave and I was already on my way out so I wasn't able

2 to hear it all very well.

3 Q.  When you say Pablo, you mean Pablo Fajardo?

4 A.  Yes.

5 Q.  And I take it that because you were on your way out of that

6 meeting -- withdrawn.

7          Was it towards the end of the meeting that Mr. Fajardo

8 reported to you and others that a lawsuit was filed in Brazil

9 seeking recognition of the judgment?

10 A.  That I have heard.

11 Q.  Who did you hear that from?

12 A.  It's what I was just saying about the meeting, but I have

13 not seen documents.

14 Q.  I see.  Mr. Fajardo reported -- withdrawn.

15          Mr. Fajardo told you and others at this meeting that a

16 document was filed in Brazil seeking recognition of the

17 judgment?

18 A.  Yes.

19 Q.  And prior to Mr. Fajardo informing you of that, there

20 wasn't a vote by the assembly, right?

21          MR. GOMEZ:  Objection, vague.

22          THE COURT:  Overruled.  Sustained.  Be more specific.

23 Q.  Mr. Piaguaje, prior to Mr. Fajardo telling you that papers

24 were being filed in Brazil seeking recognition of the judgment,

25 you and others at this meeting did not take a vote about
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1 whether to file those papers?

2 A.  Well, no, I haven't seen that vote, but we do want to

3 accomplish what we are seeking.

4 Q.  And Mr. Fajardo has the power that you've conferred on him

5 and others in the Lago Agrio case have conferred on him to file

6 these lawsuits around the world to seek recognition of the

7 judgment?

8 A.  Yes.

9 Q.  And you know, sir, that Mr. Fajardo -- withdrawn.

10          Mr. Fajardo, did Mr. Fajardo tell you that he and

11 others filed a claim against Chevron in Canada?

12 A.  Well, the truth is I can talk about what I know.  We have,

13 we have said like here the big company, they don't want to

14 admit, they don't want to pay.  We want to find a way.

15 Q.  Mr. Piaguaje, let me interrupt you because my question is,

16 sir, did Mr. Fajardo tell you that he and others filed a claim

17 against Chevron in Canada?

18 A.  I'm -- I don't understand what the question is saying.

19 Q.  Were you present for any discussions, sir, with Mr. Fajardo

20 and others in which Mr. Fajardo discussed that papers were

21 filed in Canada seeking recognition of the judgment in Lago

22 Agrio?

23 A.  Yes, I've heard.

24 Q.  Did Mr. Fajardo tell you that?

25 A.  Yes.
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1 Q.  And did Mr. Fajardo tell you also that a petition was filed

2 in Argentina seeking recognition of the Lago Agrio judgment?

3 A.  Yes, I have heard.

4 Q.  And isn't it true, sir, that Mr. Fajardo has told you and

5 the other Lago Agrio plaintiffs that he will continue to seek

6 enforcement of this judgment in Lago Agrio in other countries?

7 A.  I haven't heard that.

8 Q.  Are you aware one way or the other whether there's a list

9 of approximately 30 countries in which Mr. Fajardo and others

10 working with him are trying to -- withdrawn.

11          Are you aware, sir, of a list of approximately 30

12 countries around the world in which Mr. Fajardo and others have

13 said they will seek to enforce the judgment in Lago Agrio?

14          MR. GOMEZ:  Objection, privilege, your Honor.

15          THE COURT:  Sustained as least at to form and then

16 we'll see what happens.

17 Q.  Has Mr. Fajardo spoken to the asamblea about seeking to

18 enforce the Lago Agrio judgment against Chevron in 30 countries

19 around the world?

20          MR. GOMEZ:  Objection, privileged.

21          THE COURT:  Answer yes or no, please.

22 A.  What, 30 countries?

23 Q.  Yes.

24 A.  No, I haven't heard that.

25 Q.  You haven't heard -- do you know who Juan Pablo Saenz is?
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1 A.  No.

2 Q.  Have you heard Mr. Fajardo speaking to the press or the

3 media as recently as November 13, 2013, last week, about trying

4 to get recognition for the judgment in Lago Agrio around the

5 world?

6          MR. GOMEZ:  Objection, relevance.

7          THE COURT:  Overruled.  Goes to threatened irreparable

8 injury at least.

9 A.  No, I'm not updated.  I didn't understand.

10 Q.  Did you not understand my question, sir?

11 A.  Yes.

12 Q.  Have you heard Pablo Fajardo speaking to the media, the

13 press, about --

14 A.  No, I haven't heard, no, no.

15 Q.  Okay.  Now you're a defendant in this case, in this RICO

16 action, in this courthouse, correct?

17 A.  Yes.

18 Q.  And Chevron has filed a lawsuit against you and other

19 people, correct?

20 A.  Yes.

21 Q.  And you of course have read the allegations against you,

22 right?

23 A.  Excuse me, I didn't understand your question exactly, the

24 question.

25 Q.  You know -- withdrawn.

Case 1:11-cv-00691-LAK-RWL   Document 2114-3   Filed 10/24/18   Page 322 of 464



Page 2402

1          You're aware of the allegations that Chevron has made

2 in this case, in this courthouse, against you, sir?

3 A.  Regarding the whole trial?

4 Q.  Sir, you're aware Chevron has filed allegations in a

5 complaint against you?

6 A.  Where, in Ecuador?

7 Q.  In this courthouse.

8 A.  No.

9 Q.  You have lawyers who have been representing you in this

10 case, right?

11 A.  Yes.

12 Q.  Mr. Julio Cruz -- withdrawn.

13          Mr. Julio Gomez is one of your lawyers, correct?

14 A.  Yes.

15          THE COURT:  Let's take a break here.

16          (Recess)

17          THE COURT:  Let's continue.

18          MR. BRODSKY:  Thank you, your Honor.

19 Q.  Mr. Piaguaje, in addition to Julio Gomez, you've been

20 represented in connection with this case by Larry Veselka,

21 correct?

22 A.  Larry?

23 Q.  Yes.

24 A.  Yes.

25 Q.  And Jarrod Stewart as well?
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1 A.  Yes.

2 Q.  Mr. Veselka and Mr. Stewart visited you in Ecuador in

3 connection with this case?

4 A.  Yes.

5 Q.  And you've received updates about what's happening in this

6 case, correct?

7 A.  What do you mean?

8 Q.  You have learned about Chevron's allegations against you in

9 this case?

10 A.  Complaints.

11 Q.  You've learned about those complaints?

12 A.  Complaints, yes.

13 Q.  And you've discussed those complaints in this case with

14 Pablo Fajardo, correct?

15          MR. GOMEZ:  Objection, vague.

16          THE COURT:  Overruled.

17 A.  No.

18 Q.  Hasn't Mr. Fajardo provided you with legal advice in

19 connection with this case?

20          MR. GOMEZ:  Objection, privilege.

21          THE COURT:  The question doesn't call for the

22 substance.  Overruled.

23          Answer yes or no.

24 A.  No.

25          MR. BRODSKY:  One moment, your Honor.
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1 Q.  We'll come back to that, Mr. Piaguaje.

2          Did you inform Mr. Fajardo you were coming here to

3 testify?

4 A.  This time, for this time, for this testimony?

5 Q.  Yes, for this time, this week.

6 A.  Yes.

7 Q.  And the last time you testified earlier this year in this

8 courthouse, you informed Mr. Fajardo you were testifying,

9 correct?

10 A.  Yes.

11 Q.  Did you seek Mr. Fajardo's permission to testify?

12 A.  Well, I didn't seek it.  I was told I had to come here to

13 testify before this judge to testify and that's what I'm doing,

14 testifying to what I know, what is the truth.

15 Q.  Did Mr. Fajardo tell you he was not going to testify?

16 A.  No.

17 Q.  Did Mr. Fajardo inform the asamblea that he was not going

18 to testify?

19 A.  No, I didn't hear that.

20 Q.  Did the asamblea make any decisions in connection with

21 whether with Mr. Fajardo would come here to testify?

22 A.  Well, I have not been involved in the assembly recently.  I

23 don't know.

24 Q.  When did you stop being involved in the asamblea?

25 A.  2012.
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1 Q.  When in 2012?

2 A.  Well, I've been participating in the meetings in Lago

3 Agrio.

4 Q.  When in 2012?

5 A.  What do you mean what part?

6 Q.  When in 2012 did you stop participating in the asamblea?

7 A.  I don't recall exactly the month because it was when, well,

8 I finished my term as president of my nationality in the first

9 half of the month of June.

10 Q.  Did you participate in any asamblea meetings this year?

11 A.  I don't think so, no, I don't think so.

12 Q.  And nobody from the asamblea -- withdrawn.

13          Did you tell Mr. Yanza you were coming here to

14 testify?

15 A.  No.

16 Q.  Mr. Yanza is the coordinator of the asamblea, correct?

17 A.  Yes.

18 Q.  Sir, just before we move on to one other topic, I wanted to

19 ask you with respect to the power of attorney, do you remember

20 the questions I asked you and the answers you gave regarding

21 the power of attorney and you gave to Mr. Fajardo?

22 A.  Yes.

23          MR. GOMEZ:  Objection, form.

24          THE COURT:  The objection as to form is overruled.

25 Q.  Mr. Piaguaje, since conferring that power of attorney on
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1 Mr. Fajardo, you and the other Lago Agrio plaintiffs have never

2 revoked it, correct?

3 A.  No.

4 Q.  No, you've never revoked it, right?

5 A.  Yes.

6 Q.  Okay.  Mr. Piaguaje, let's go on to one other thing, couple

7 other things.

8          Before we get to the asamblea a little bit, I want to

9 talk a little bit about your background and experience.  Let me

10 direct your attention to your declaration.  Do you have that in

11 front of you, Defense Exhibit 1800?  I always get the number

12 wrong.  Here is Defense Exhibit 1800.

13          (Continued on next page)

14

15
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1 Q.  Let me direct your attention to paragraph 5.

2          MR. BRODSKY:  Can we put the English and the Spanish

3 side by side?

4 Q.  You testified at your deposition in May of this year in

5 Spanish, right?

6 A.  Yes.

7 Q.  You wrote your direct testimony today in Spanish, right?

8 A.  Yes.

9 Q.  And let me direct your attention to page 2, paragraph 7,

10 the last sentence.

11          What were your responsibilities as president of the

12 entire Siekopai nation during those two two-year terms?

13 A.  I was president two times.

14 Q.  What were your responsibilities?

15 A.  Well, the people of my nationality elected me president so

16 that I could obtain benefits for our community.

17 Q.  What did you do to obtain those benefits?

18 A.  I was making efforts to obtain benefits which we weren't

19 able to obtain yet, regarding issues such as water, education,

20 many other things.

21 Q.  You have travelled outside -- withdrawn.

22          You travelled to the United States in 1997, right?

23 A.  Yes.

24 Q.  That was during your first term as president of the

25 Siekopai nation?
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1 A.  Yes.

2 Q.  During that trip you visited Miami, right?

3 A.  Miami, Boston, and Washington.

4 Q.  By Washington you mean, Washington, D.C.?

5 A.  Yes.

6 Q.  And in 1998 you visited Peru?

7 A.  Yes.

8 Q.  In 2010, approximately, you visited Venezuela?

9 A.  Yes.

10 Q.  In 2010, you visited Brazil?

11 A.  Yes.

12 Q.  And you have an e-mail account, right, Mr. Piaguaje?

13 A.  Yes.

14 Q.  You have a Facebook account, right?

15 A.  That too.

16          MR. BRODSKY:  May I approach, your Honor?

17          THE COURT:  Yes.

18          MR. BRODSKY:  One moment, your Honor.  I have just got

19 to do a quick organization here.

20          Let me ask my colleague to do that while I move on to

21 something else.

22 Q.  We will get back to your Facebook in a moment, Mr.

23 Piaguaje.

24          Mr. Piaguaje, your Facebook account is in Spanish,

25 right?
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1 A.  Yes.

2 Q.  We will get back to that in a minute.

3          Staying with your declaration, sir, let me direct your

4 attention to page 2, paragraph 11.

5          What do you mean by settlers in paragraph 11?

6          Sir, what do you mean by settlers?

7 A.  Settlers are the people from outside who want to live there

8 in the Amazon region.

9 Q.  Would you agree, sir, that the only purpose of the Asamblea

10 de Afectados por Texaco is to address the case in Ecuador

11 against Chevron, right?

12 A.  Yes.

13 Q.  You mentioned the Tarapoa field at least twice in your

14 declaration, right?

15          THE INTERPRETER:  What is the name of the field?

16          MR. BRODSKY:  T-A-R-A-P-O-A.

17 Q.  Let me direct your attention to paragraph 8.  You want

18 Chevron to clean up that field, right?

19 A.  Yes.

20 Q.  Was the Tarapoa contaminated by Texaco or TexPet?

21 A.  At that time, I was young, I didn't do anything.  I would

22 say it was the Texaco company.

23 Q.  Do you have any idea of who actually operated the Tarapoa

24 field?

25 A.  Well, I really cannot say because at that time I didn't

Case 1:11-cv-00691-LAK-RWL   Document 2114-3   Filed 10/24/18   Page 330 of 464



Page 2410

1 know anything.

2 Q.  Sir, have you made any effort, you yourself, to find out

3 who operated the Tarapoa field?

4 A.  Yes.  I first started to find out about this subject who

5 was causing the spills, I have heard some settlers mention the

6 Texaco company, because that's how I started to find out a bit

7 at a time.

8 Q.  Let me direct your attention to the Tarapoa field itself,

9 just isolated to the Tarapoa field.  Do you have any personal

10 knowledge as to who contaminated that field?

11          MR. GOMEZ:  Objection.  Relevance, your Honor.

12          THE COURT:  Overruled.

13 A.  That's what I told you earlier that some persons, settlers,

14 told me it was Texaco, but I can't tell you personally.  That's

15 why I trusted in them that it was Texaco.

16 Q.  Sir, the asamblea has nothing to do with addressing

17 contamination by Petroecuador, right?

18 A.  To start a trial again?

19 Q.  The asamblea, you're a member of, right?

20 A.  Yes.

21 Q.  The asamblea that has the name Texaco in it, right?

22 A.  What do you mean?  Of course I hear the title, but what do

23 you mean?  I don't know.

24          THE COURT:  You're belaboring this point.

25          MR. BRODSKY:  Yes, your Honor.  Understood.
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1 Q.  Is it your testimony, sir, that each affected field, and

2 directing your attention to paragraph 11, each affected field

3 or region is part of the asamblea?

4          MR. GOMEZ:  Objection.  Form.

5          THE COURT:  Overruled.

6 A.  What is in my statement, what I have written, for example,

7 in my statement and what is written is what I have seen

8 personally.

9 Q.  Are you familiar with the Huaorani?

10 A.  Yes.

11 Q.  Aren't they one of the indigenous groups in this region?

12          MR. GOMEZ:  Objection.  Vague.

13          THE COURT:  Overruled.

14 A.  In Orellana, but on the other side of the Napo River.

15 Q.  Would they fall within, your words in paragraph 11,

16 affected field or region or indigenous nation affected by

17 petroleum contamination?

18          MR. GOMEZ:  Objection.  Form.

19          THE COURT:  Overruled.

20 A.  Yes.

21 Q.  And they are not part of the asamblea, correct?

22 A.  Yes, they do belong to it.

23 Q.  Sir, isn't it a fact that the Huaorani have sued, filed a

24 lawsuit, against Steven Donziger and the Amazon defense front

25 in this courthouse stating they are not part of the asamblea?
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1 A.  Well, I don't know anything about that part.

2 Q.  Have you seen any representatives of the Huaorani at your

3 asamblea meetings?

4 A.  Yes.

5 Q.  When did you see them?

6 A.  When I was there in 2012, in early 2012.

7 Q.  So it's your testimony, sir, that they are part of the

8 assembly?

9 A.  Yes.  Because the Huaorani do participate there, at least

10 as far as I saw.

11 Q.  Your witness statement, sir, does not mention the Amazon

12 Defense Front, correct?

13          THE COURT:  It either does or it doesn't.

14 Q.  You're not a member of the Amazon Defense Front, correct?

15 A.  No.

16 Q.  You have never been a member?

17 A.  No.

18 Q.  Who runs the Amazon Defense Front?

19 A.  The truth is I don't know.  It's administered or run by the

20 president of the Amazon Defense Front.

21 Q.  Who is the president?

22 A.  Well, when I was there, it was always the president Ermel

23 Chavez, but I don't know now.

24 Q.  You have agreed to give a portion of the judgment in the

25 Lago Agrio Chevron case to the ADF, the Amazon Defense Front,
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1 right?

2 A.  You mean when we win?

3 Q.  You understand that a judgment was issued in the Lago Agrio

4 Chevron case, right?

5 A.  Yes.

6 Q.  And you understand you have agreed, you and the other Lago

7 Agrio plaintiffs, have agreed to give a portion of the judgment

8 in that case to the Amazon Defense Front?

9 A.  Are you asking me if I have heard that?

10 Q.  I am asking if you agree with me that you have agreed to

11 give a portion of the judgment in the Lago Agrio Chevron case

12 to the Amazon Defense Front?

13          MR. GOMEZ:  Objection.  Form.  Vague.

14          THE COURT:  Overruled.  There is nothing vague about

15 it.

16 A.  No.

17 Q.  Sir, is it fair to say you do not want to give the Amazon

18 Defense Front 10 percent or more of the judgment?

19 A.  No.

20          THE COURT:  Ambiguous.

21 Q.  Is that no, you do not want to give the Amazon Defense

22 Front 10 percent or more of the judgment?

23 A.  Well, at the moment or up to now, I haven't heard anything

24 about that from my group of giving them 10 percent or anything.

25 I myself haven't heard that.
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1 Q.  So in none of the asamblea meetings that you attended,

2 nobody ever informed you that the Amazon Defense Front was

3 going to receive at least 10 percent of the judgment?

4 A.  No.

5 Q.  Isn't it a fact, sir, that you have ceded all rights to the

6 Lago Agrio judgment to the Amazon Defense Front?

7          MR. GOMEZ:  Objection.

8          THE COURT:  Overruled.

9 A.  I didn't understand your question very well.

10 Q.  Sir, isn't it a fact that you have ceded, given up, all

11 rights to the proceeds from the Lago Agrio judgment to the

12 Amazon Defense Front?

13          MR. GOMEZ:  Objection.  Vague.

14          THE COURT:  There is nothing vague about it, sir.

15 Overruled.

16 A.  I'm sorry.  I don't understand the question.

17 Q.  You understand what the Lago Agrio judgment is, correct?

18 A.  Yes.

19 Q.  You understand that the Lago Agrio judgment has

20 states -- withdrawn.

21          You understand that, according to the Lago Agrio

22 judgment, money will be given to certain people, correct?

23 A.  No.

24 Q.  You understand that the Lago Agrio judgment -- withdrawn.

25          You understand, sir, that a judge in Lago Agrio issued
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1 a judgment ordering Chevron to pay billions of dollars to

2 certain people and groups, correct?

3 A.  I would like to hear the question again, please.

4          MR. BRODSKY:  Can we ask the court reporter to read

5 back the question?

6          THE COURT:  Yes.

7          (Record read)

8 A.  Well, what I don't understand here -- what I understood was

9 that Chevron wanted to pay a judge money.  So I am not

10 understanding this question.

11          MR. BRODSKY:  Move to strike, your Honor.

12          THE COURT:  Stricken, apart from his statement that he

13 doesn't understand the question.

14 Q.  Let's do it this way, Mr. Piaguaje.  Do you have

15 Plaintiff's Exhibit 2407R?  Do you have that in front of you?

16          We will put it on the screen, sir.  It's in English

17 anyway.

18          MR. BRODSKY:  Can we go to the last page.

19 Q.  Sir, do you remember I asked you questions about this

20 certification that you made?

21 A.  Yes.

22 Q.  And you agree, sir, that you certified that response number

23 11, among others, contain facts within your personal knowledge?

24 A.  Yes.

25          MR. BRODSKY:  Can we turn to page 29, supplemental
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1 response to interrogatory number 11, and blow up where it says

2 "respondent has ceded."

3 Q.  You agree, sir, that you certified that you, the

4 respondent, had ceded all rights to the proceeds from the Lago

5 Agrio judgment to the Amazon Defense Front, correct?

6          MR. GOMEZ:  Objection.  The witness has been asked and

7 answered the question, and he cannot understand the document

8 that's on the video screen.

9          THE COURT:  He has been asked the question many times,

10 and he has repeatedly responded that he doesn't understand it.

11 So that portion of the objection is overruled.

12          The point about the language of course is apt.  So

13 let's go to the Spanish.  Put them both up there and direct his

14 attention to the Spanish.

15          MR. BRODSKY:  I do not have the Spanish version.  He

16 certified in the document on page 43 that before signing the

17 responses, the contents were translated to him in Spanish.

18          THE COURT:  So you're offering that first sentence of

19 the second paragraph of the supplemental response to

20 interrogatory number 11.

21          MR. BRODSKY:  I am, your Honor.

22          THE COURT:  Received.

23          (Plaintiff's Exhibit 2407R received in evidence)

24 Q.  Sir, when you attended the meetings of the asamblea, they

25 were at Selva Viva's offices, right?
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1 A.  Yes, when there were meetings of the committee.

2 Q.  You received notification of the meetings by e-mail,

3 correct?

4 A.  No, by telephone.

5 Q.  Did you ever receive notification of an asamblea meeting by

6 e-mail?

7 A.  No.

8          MR. BRODSKY:  May I approach, your Honor?

9          THE COURT:  Yes.

10 Q.  I am showing you, Mr. Piaguaje, a multipage document,

11 Plaintiff's Exhibit 6724 for identification, Bates number JP55.

12 The first page is in English and the third page is the

13 translation in Spanish.  So please turn to the third page.

14 It's an e-mail, dated November 8, 2010, from Luis Francisco to

15 a number of e-mail addresses.

16          Have you had a chance to read it?

17 A.  Yes.

18 Q.  Does your e-mail address appear as a recipient of this

19 e-mail?

20 A.  Yes.

21 Q.  Does this relate to an asamblea meeting?

22 A.  I think it was about a meeting of the committee.

23 Q.  A meeting of the committee of the asamblea?

24 A.  Yes.  Part of the assembly, but only the presidents of the

25 indigenous nations and the settlers.
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1          MR. BRODSKY:  We offer 6724.

2          THE COURT:  Received hearing no objection.

3          MR. GOMEZ:  No objection.

4          MR. FRIEDMAN:  No objection.

5          (Plaintiff's Exhibit 6724 received in evidence)

6 Q.  Did this committee meeting of the asamblea take place on

7 November 12, 2010?

8 A.  I'm not familiar with this document very much, and I don't

9 remember the exact date of when it was.

10 Q.  You produced this document, did you not?

11 A.  To whom?

12 Q.  You gave it to your lawyers who gave it to Chevron

13 Corporation in this case.

14 A.  Yes.

15 Q.  Do you know whether or not there are minutes -- regardless

16 of whether you remember the exact date, do you know whether or

17 not there are minutes to this meeting that took place in

18 Plaintiff's Exhibit 6724?

19          MR. GOMEZ:  Objection.  It assumes facts.

20          THE COURT:  Overruled.

21 A.  Yes.  There may be, but I don't remember exactly.  When we

22 have meetings, there are minutes taken, but I don't remember

23 the exact date.

24 Q.  In collecting documents in connection with this case, did

25 you ask anyone for the minutes of the asamblea meetings?
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1 A.  Did I ask the secretary?

2 Q.  Or anybody at the asamblea.

3 A.  Yes.

4 Q.  Who did you ask?

5 A.  Once I told Luis I think.  No, it was Pablo.  I told Pablo

6 to give me the minutes of the meeting so that I can remember

7 because I live far away and I haven't yet gotten them.

8 Q.  By Pablo, you mean Pablo Fajardo?

9 A.  Yes.

10          MR. BRODSKY:  May I approach, your Honor?

11 A.  When I say Pablo, it's Pablo Fajardo.

12 Q.  Mr. Piaguaje, I am going to show you another document you

13 produced in this case, Plaintiff's Exhibit 6714 for

14 identification, Bates labeled JP 65.  The third page is in

15 Spanish Mr. Piaguaje.

16          Do you recognize the document, Mr. Piaguaje?

17          Mr. Piaguaje, do you recognize your e-mail address?

18 A.  Yes.

19 Q.  That's an e-mail exchange that you had with Luis Yanza,

20 correct?

21 A.  Yes.

22 Q.  Relating to an asamblea meeting?

23 A.  Yes.  He sent me these, but this was some time ago, these

24 e-mails back before, and I don't really pay a lot of attention

25 to my e-mail.  I read them quickly and then I move on.  I don't
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1 spend a lot of time reading e-mail.

2          MR. BRODSKY:  We offer 6714.

3          MR. GOMEZ:  No objection.

4          MR. FRIEDMAN:  No objection.

5          THE COURT:  Received.

6          (Plaintiff's Exhibit 6714 received in evidence)

7 Q.  Now, sir, directing your attention to Luis Yanza's e-mail

8 to you on November 15, 2010, you remember, sir, there were

9 discussions in the asamblea meetings when you were on the

10 executive committee about legalizing the existence of the

11 asamblea?

12 A.  Yes, I do remember that.

13 Q.  These discussions started in late 2010, right?

14          MR. GOMEZ:  Objection.  Vague.

15          THE COURT:  Overruled.

16 A.  Well, as I said to you earlier, when I was president of my

17 nation, I began attending to these things.

18 Q.  And the discussions about legalizing the existence of the

19 asamblea started in the latter half of 2010, correct?

20          MR. GOMEZ:  Objection.  It calls for a legal

21 conclusion.

22 A.  Yes.

23          THE COURT:  Overruled.

24          MR. BRODSKY:  May I approach?

25          THE COURT:  Yes.
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1 Q.  Mr. Piaguaje, let me show you another e-mail that you

2 produced in this case, JP 77 to JP 79.  The last three pages

3 are in Spanish.

4          This is another e-mail exchange, sir, you had,

5 correct, with Luis Yanza?

6 A.  Yes.

7 Q.  Directing your attention to the bottom of the first page,

8 starting with "the main purpose of this workshop," you

9 attended, Mr. Piaguaje, this workshop on December 3 and

10 December 4, 2010, right?

11 A.  Let me try to remember.  Yes, it seems so.

12 Q.  And that workshop was about getting ready to receive money

13 in the Lago Agrio Chevron case, right?

14          MR. GOMEZ:  Objection.

15          THE COURT:  Overruled.

16 A.  Yes.  It was for all manner of work, of planning work.

17 Q.  Planning to manage the money from a judgment in the Lago

18 Agrio Chevron case, right?

19 A.  Yes, it seems so.  That's what I recall.

20 Q.  And if you look at the second page, sir, you see how Luis

21 Yanza's title is coordinator of the Texaco case, the ADF?  Do

22 you see that?

23 A.  Yes.

24 Q.  What was Mr. Yanza's responsibilities as the coordinator of

25 the Texaco case, the ADF?
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1          MR. BRODSKY:  Withdrawn.

2          THE COURT:  I think you may be misreading the

3 document.

4 Q.  Does it say there, Luis Yanza, coordinator of the Texaco

5 case?

6          MR. BRODSKY:  Let me withdraw that question and ask a

7 better one.

8 Q.  What were Mr. Yanza's responsibilities as coordinator of

9 the Texaco case at asamblea meetings?

10 A.  Luis Yanza's job?

11 Q.  Yes.

12 A.  He coordinates us, the indigenous nations, when we have

13 assemblies, so that we can express our views.

14 Q.  Is it fair to say --

15          THE COURT:  Let him finish.

16          MR. BRODSKY:  I apologize.

17 A.  For the indigenous nations and the settlers.

18 Q.  Is it fair to say, Mr. Piaguaje, that Mr. Yanza and Mr.

19 Fajardo set the agenda for the asamblea meetings?

20 A.  Yes.  Well, at the first meeting, we decide what we are

21 going to address, and then Luis Yanza, he is our coordinator,

22 he does that.  My lawyer, Pablo Fajardo, deals with the legal

23 aspects, and as far as the legal aspects, I don't know much

24 about that.  That's up to the attorneys.

25 Q.  Sir, is it fair to say the executive committee of the
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1 asamblea made the decisions, according to you, about how the

2 funds that are raised to finance the judgment for collection of

3 the judgment are spent?

4 A.  Yes.

5 Q.  Did the asamblea determine what percentage of the judgment

6 was going to go to the attorneys?

7 A.  Yes.

8 Q.  Did the asamblea determine how much money Mr. Donziger

9 would be paid on a monthly basis?

10 A.  No.

11 Q.  Did the asamblea determine how much money Fajardo, Pablo

12 Fajardo was paid on a monthly basis?

13 A.  No.

14 Q.  Before the Lago Agrio judgment was issued in February 2011,

15 did the asamblea discuss whether to give Pablo Fajardo 10

16 percent of the total fees going to the lawyers?

17          MR. GOMEZ:  Objection.  It assumes facts.

18          THE COURT:  Overruled.

19 A.  No.

20 Q.  Did you know, prior to the issuance of the Lago Agrio

21 judgment in February 2011, that Pablo Fajardo signed an

22 agreement with the representative of the asamblea giving Pablo

23 Fajardo the right to 10 percent of all of the attorneys' fees?

24 A.  No.

25          MR. BRODSKY:  May I approach, your Honor?
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1          THE COURT:  You may.

2 Q.  Mr. Piaguaje, let me show you Plaintiff's Exhibit 559A for

3 identification, which is a multipage document.  The first 11

4 pages, sir, are in Spanish and pages 13 through 23 are in

5 English.

6          MR. BRODSKY:  For the record, the title of the

7 document is retainer agreement.  The Bates number is Woods

8 45416 to 45426.

9 Q.  Have you ever seen this document before?

10 A.  No.

11 Q.  Let me ask you to turn to page 10 of the document, the

12 signature page.

13          I would like you to turn to the signature page in the

14 English version, sir.  So it's page 22 of 23.

15          MR. BRODSKY:  Your Honor, with your permission, may I

16 help the witness?

17          THE COURT:  Yes.

18 Q.  It's also on the screen, Mr. Piaguaje.

19          Do you recognize that distinct signature of Ermel

20 Gabriel Chavez Parra, president it says of Frente de Defensa de

21 la Amazonia?

22 A.  I don't recall the signature very well because I haven't

23 seen it much.

24 Q.  Do you know who Ermel Gabriel Chavez Parra is?

25 A.  Ermel Chavez, I know who he is.
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1 Q.  Who is he?

2 A.  Well, I have seen that Ermel Chavez was the president of

3 the Amazon Defense Front.

4 Q.  Have you seen Luis Yanza's signature in the past?

5 A.  Of course I have seen it, but I don't recall what his

6 signature looks like.

7 Q.  What about Pablo Fajardo?

8 A.  Likewise, I couldn't say because I don't know it very well.

9 Q.  Did Mr. Chavez ever mention to the asamblea, prior to the

10 issuance of the judgment in the Lago Agrio case in February

11 2011, that Pablo Fajardo was going to receive 10 percent of the

12 attorneys' fees in the case?

13 A.  I didn't hear that.

14 Q.  Did Mr. Yanza ever tell the Asamblea de Afectados por

15 Texaco that he was going to sign an agreement giving Pablo

16 Fajardo 10 percent of the attorneys' fees in the case?

17 A.  I didn't hear that.

18 Q.  Now, Mr. Donziger never provided you and the Lago Agrio

19 plaintiffs with an accounting of how money was spent by him in

20 connection with the Lago Agrio Chevron case, right?

21          MR. DONZIGER:  Objection.  Vague.  Lago Agrio

22 plaintiffs.

23          THE COURT:  Mr. Friedman is the lawyer on this

24 witness.

25          MR. DONZIGER:  I don't know if it is clear.

Case 1:11-cv-00691-LAK-RWL   Document 2114-3   Filed 10/24/18   Page 346 of 464



Page 2426

1          THE COURT:  Well, it is clear, because he is the one

2 who has indicated no objection to various exhibits.  If Mr.

3 Friedman has an objection, I will hear it.  You know this rule.

4 We set it up before the trial.

5          MR. DONZIGER:  I represent another party per the

6 Court's order.

7          THE COURT:  Mr. Friedman is the lawyer.

8          Mr. Friedman, do you have a problem?

9          MR. FRIEDMAN:  I guess I would say vague, your Honor.

10          THE COURT:  I guess I would say overruled.

11          MR. BRODSKY:  Your Honor, can I ask the reporter to

12 read back the question.

13          THE COURT:  Yes.

14          (Record read)

15 A.  No.

16 Q.  Did you ever ask Mr. Donziger for an accounting of how he

17 spent the money in connection with the Lago Agrio Chevron case?

18 A.  No.

19 Q.  Did the asamblea ever ask Mr. Donziger for an accounting of

20 how he spent funds raised in connection with the Lago Agrio

21 Chevron case?

22          MR. GOMEZ:  Objection, your Honor.  During his

23 service?

24          THE COURT:  He is capable of answering to the best of

25 his knowledge.
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1 A.  I have not heard that.

2 Q.  Did you ever hear of the Amazonia Recovery Limited?

3 A.  From whom?

4 Q.  From anybody at the asamblea.

5 A.  Because of this trial?

6 Q.  Have you ever heard of a company called Amazonia Recovery

7 Limited ever?

8 A.  No.

9 Q.  Did you hear from anyone at the asamblea, including

10 Mr. Yanza and Mr. Fajardo, that an entity was going to be

11 formed in Gibraltar that was going to receive the money from

12 the Lago Agrio Chevron judgment?

13 A.  Yes.  What we have set up is a trust that would, if we win,

14 would manage the money that we would receive.

15 Q.  Pablo Fajardo told you this?

16 A.  Well, yes, Pablo Fajardo, yes.  If we win, if we win money

17 from this, to be able to manage it properly, we set up a fund

18 so it would be a good accounting and good management of the

19 money.

20 Q.  Did you participate in any discussion with Mr. Fajardo or

21 others at the asamblea that any money received from the Lago

22 Agrio Chevron judgment would be managed in a trust outside of

23 Ecuador?

24 A.  No, in Ecuador itself.

25 Q.  Are you aware one way or the other whether -- withdrawn.
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1          Who told you that the money would be received in

2 Ecuador as opposed to outside of Ecuador?

3          MR. GOMEZ:  Objection.  It assumes facts.

4          THE COURT:  The witness just testified that the trust

5 was set up to handle the money and it would be in Ecuador.

6 Overruled.

7 A.  Could you please repeat the question?

8 Q.  Who told you that any money received from the Lago Agrio

9 Chevron judgment would be managed in a trust in Ecuador itself?

10 A.  Well, we have the coordinators.  You have Luis Yanza and

11 you have Humberto Piaguaje as coordinators, and they inform us

12 of what is going on, because for my part I don't know anything

13 about this so they inform us.

14          MR. BRODSKY:  May I approach, your Honor?

15          THE COURT:  Yes.

16 Q.  I am showing you, Mr. Piaguaje, two exhibits, Plaintiff's

17 Exhibit 7701 and Plaintiff's Exhibit 7700.

18          If we take the first one, 7701 first, it's Bates

19 labeled JRIZACK 35 through 42, and the first eight pages are in

20 Spanish and pages 10 through 17 are in the original English.

21          Have you ever seen this document before, sir?

22 A.  No.

23 Q.  Did you, sir, have any knowledge that 21 million, more than

24 $21 million has been spent in connection with the Lago Agrio

25 litigation by your attorneys between 2007 and 2013?
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1          MR. GOMEZ:  Objection.  It assumes facts.

2          THE COURT:  Sustained as to form.

3 Q.  Are you aware, sir, of how much money has been spent in the

4 Lago Agrio Chevron case and related litigation by Mr. Donziger

5 and those working with him between 2007 and 2013?

6 A.  No.

7 Q.  In looking at Plaintiff's Exhibit 7700, would you take a

8 moment to look at the Spanish portion?  This is Bates number

9 JRIZACK 14 -- it's got different Bates numbers on it, but we

10 will just go with, at the top it says Steven Donziger &

11 Associates.  It has an address in New York, New York.

12          On the first page it has the date of February 2, 2012.

13 And then it has a different date every month from February 2012

14 through July 2012.

15          Have you ever seen this document before, Mr. Piaguaje?

16 A.  No.

17 Q.  Did you know Mr. Donziger was receiving $35,000 a month

18 from January 2012 through at least July 2012 in professional

19 service fees?

20          MR. FRIEDMAN:  I would object.  I don't think that

21 fact has been established.

22          THE COURT:  Sustained as to form.

23          MR. BRODSKY:  If I can offer this document subject to

24 connection, 7700 and 7701.

25          THE COURT:  Any objection?
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1          MR. FRIEDMAN:  To offering the document, no.

2          MR. GOMEZ:  Subject to connection.

3          THE COURT:  All right.  They are both received subject

4 to connection.

5          (Plaintiff's Exhibits 7700 and 7701 received in

6 evidence)

7 Q.  Mr. Piaguaje, if you look at the first page of 7700, in

8 Spanish, you see where it says Steven Donziger & Associates at

9 the top?

10 A.  This here?

11 Q.  Yes.

12          Did you know, sir, that Mr. Donziger received $35,000

13 a month from at least February 2012 through July 2012 in

14 professional service fees?

15          MR. FRIEDMAN:  Objection again, your Honor.

16          THE COURT:  Sustained as to form.

17 Q.  Were you aware, sir, of how much Mr. Donziger received per

18 month from February 2012 to July 2012 in professional service

19 fees?

20 A.  No.

21          MR. FRIEDMAN:  I would object as to form.

22          THE COURT:  That's not objectionable as to form, but

23 it might be helpful and more expeditious if counsel remembered

24 that in the practice of law, there can sometimes be a

25 difference between billed and received, like in most other
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1 economic activities.  After you're out of the U.S. attorney's

2 office a couple of more years, you will remember.

3          MR. BRODSKY:  I never did a securities fraud case,

4 your Honor.  That was a joke for the record, a bad one.

5 Q.  Mr. Piaguaje, were you aware that Mr. Donziger and

6 associates charged $35,000 a month in professional service fees

7 each month from February 2012 through at least July 2012?

8          MR. FRIEDMAN:  Object, your Honor, on form.

9          THE COURT:  What is the objection?  Obviously, you can

10 see its authenticity.  So it's in.  It looks like a bill from

11 Mr. Donziger.  And who do you suppose that bill would be

12 rendered to other than the Lago Agrio plaintiffs?

13          (Continued on next page)

14

15

16

17

18

19

20

21

22

23

24
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Case 1:11-cv-00691-LAK-RWL   Document 2114-3   Filed 10/24/18   Page 352 of 464



Page 2432

1          MS. FRIEDMAN:  Well, that's exactly the point, your

2 Honor.  I don't think it's clear who that bill is rendered to

3 and --

4          THE COURT:  Do you have another candidate?

5          MS. FRIEDMAN:  Well, there's not even -- I don't

6 think -- my understanding of the source of these documents,

7 your Honor, is a -- it's not actually an accountant, but

8 Mr. Rizack, who kept various financials for Mr. Donziger.  I

9 don't even know, I don't think it's been established these were

10 ever even sent.

11          THE COURT:  It seems to me that the document is

12 sufficient to permit the question.  And then if you want to

13 deal with it in some other way, that's your privilege, of

14 course.

15          MS. FRIEDMAN:  All right.

16 A.  No.

17          MR. BRODSKY:  Your Honor, I was going to go to a

18 different part.  Happy to do it now.  I'll go forward.

19 Q.  Mr. Piaguaje, can you turn back to your witness statement,

20 Defendant's Exhibit 1800.  We'll put it up on the screen for

21 you.  Let me direct your attention to paragraph 40, which is on

22 page 7.  Do you see where it says I have -- withdrawn.

23          Directing your attention to that paragraph,

24 Mr. Piaguaje, what did you mean by "ratify"?

25 A.  It would be to repeat again it means.
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1 Q.  Did you choose -- I'm sorry.

2          Did you choose that word, Mr. Piaguaje, or did your

3 lawyer choose that word, ratify?

4 A.  My attorney.

5 Q.  What did you mean, what court rules are you talking about

6 in paragraph 40 where you say violation of court rules by

7 anyone?

8 A.  With the rules it means, how can you explain this, well,

9 you have to follow -- you have to follow what is being done,

10 for example.

11 Q.  Were you referring to court rules in Ecuador or court rules

12 in the United States or both?

13 A.  Well, in Ecuador.

14 Q.  Let me ask you to turn to paragraph 18, page 4.  The first

15 sentence there, what did you mean by extort money?

16 A.  To lie.

17 Q.  Let me ask you to turn to paragraph 36, page 6.  When you

18 wrote this, sir, in paragraph 36, you meant, of course, that

19 you've never had knowledge of actions taken by Mr. Donziger

20 prior to Chevron filing its complaint against you in 2011,

21 right?

22 A.  Once again?

23 Q.  Sir, did you, when you wrote this that you'd never had any

24 knowledge of actions taken by Mr. Donziger in New York, did you

25 mean you don't have any personal knowledge?
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1 A.  No.  I'm aware that he's supporting with this part of the

2 trial.

3 Q.  Since the complaint against you by Chevron and --

4 withdrawn.

5          Since the complaint by Chevron against you and others

6 was filed, you've learned about the documentary film Crude,

7 right?

8 A.  What do you mean, if I had seen the movie Crude?

9 Q.  Did you, sir, in your deposition, did you view a portion of

10 the outtakes or of the movie Crude?

11 A.  The photographs?

12 Q.  Did you watch any movie, a video clip during your

13 deposition, sir?

14 A.  Where, in Lima?

15 Q.  Yes.

16 A.  No.

17 Q.  Let me direct your attention to paragraph 31.  You were a

18 plaintiff, sir, in the Aguinda v. Texaco case filed in this

19 very courthouse in Manhattan, New York, in 2003, right?

20          THE COURT:  I think, Mr. Brodsky, you've got the year

21 wrong by about a decade.

22          MR. MASTRO:  '93.

23          MR. BRODSKY:  Thank you, your Honor.

24 Q.  You were a plaintiff in the Aguinda v. Texaco case filed in

25 this very courthouse in 1993?
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1          THE COURT:  Let me help you a little further, sir.

2 This courthouse didn't exist in 1993.

3          MR. BRODSKY:  I meant metaphorically, your Honor.

4          THE COURT:  Let's stick to the real analog world.

5          MR. BRODSKY:  I'll move on, your Honor.  I'll move on.

6 Q.  Mr. Piaguaje, let me direct your attention to other

7 paragraphs.  Paragraph 18, page 4, last sentence, prior to

8 Chevron complaining.

9          Sir, when did you learn Chevron was complaining about

10 your attorneys intimidating or pressuring a judge?

11 A.  I don't know the date.

12 Q.  Was it in 2011?

13 A.  Yes, after the judgment.

14 Q.  When Chevron filed this complaint against you and others?

15 A.  For example, yes, here where it says, yes, exactly.

16 Q.  And in paragraph 19, is your answer the same, that you

17 learned about Chevron's complaining about your attorneys

18 drafting a complaint against an Ecuadorian judge when the

19 allegations were filed against you and others?

20          MR. GOMEZ:  Objection, vague.

21          THE COURT:  Rephrase it.

22 Q.  In paragraph 19 where you state prior to Chevron's

23 complaining about it, do you see that, the "it" is what you

24 mentioned, correct, that your attorneys, that you never

25 authorized your -- withdrawn.
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1          That you learned Chevron was complaining your

2 attorneys drafted a complaint against an Ecuadorian judge,

3 correct?

4          THE COURT:  Sustained as to form.  Please, a cleaner

5 question.

6          MR. BRODSKY:  Sorry.

7          THE COURT:  It's hard enough to get it in English.

8 Q.  Paragraph 20, do you see that, Mr. Piaguaje, did you learn

9 that Chevron was complaining that your attorneys put pressure

10 over the judge presiding over the Lago Agrio case when Chevron

11 filed allegations against you and others?

12 A.  Yes.

13 Q.  In paragraph 21, did you learn about Chevron's allegation

14 that your attorneys threatened to file a complaint against

15 Judge Yanez unless your attorneys -- unless Judge Yanez allowed

16 the plaintiffs to waive the judicial inspections when Chevron

17 filed its complaint against you and others?

18 A.  Let's see.  I can't answer because I'm not understanding

19 the question very well.

20          THE COURT:  Let's take our lunch break.  2 o'clock,

21 please.

22          (Luncheon recess)

23

24

25
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1                        AFTERNOON SESSION

2                            2:09 p.m.

3          THE COURT:  There's a matter that I want to discuss

4 before we resume and the witness should leave the room for the

5 time being.

6          (Witness not present)

7          THE COURT:  I received over the lunch hour a request

8 from Chevron for an order to show cause with respect to the

9 hard drives, hard drive, or, I think to be more precise, the

10 images of the hard drive of Mr. Moncayo's computer.  Among

11 other things, the papers represent that Mr. Gomez is now

12 representing Mr. Moncayo.

13          First of all, is that right, Mr. Gomez?

14          MR. GOMEZ:  That's correct, your Honor.  I was

15 informed yesterday that we are out of funds to pay for

16 Mr. Russell Yankwitt to continue representation.  Given that

17 the amount of work involved has exceed our expectations, there

18 being no other person that could step in, I've elected to step

19 in.  And I had a discussion with Mr. Russell yesterday evening

20 at 11 p.m. to understand what the current status is of the

21 reviews and to arrange for transfer of the file today.

22          THE COURT:  Has the hard drive been imaged?

23          MR. GOMEZ:  The hard drive was copied.  And my

24 understanding, your Honor, is that a firm, RVM, has possession

25 of the drive and is indexing its contents.  As of last night, I
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1 recall seeing an email that that process was still underway and

2 was expected to be completed at some point today, but I don't

3 know that it's been completed yet or when it's expected to be

4 completed exactly.

5          THE COURT:  And there are two copies or one?

6          MR. GOMEZ:  My understanding is that there are I

7 believe three copies, your Honor:  one that's filed under seal

8 with the court last week, one in the possession of RVM, and one

9 that went back with Mr. Moncayo.

10          THE COURT:  So you're telling me that one is with the

11 clerk of the court; is that right?

12          MR. GOMEZ:  That's my understanding, your Honor, that

13 it was filed under seal last week.

14          THE COURT:  And the indexing, tell me what that's

15 about.

16          MR. GOMEZ:  I haven't had any of these communications,

17 your Honor.  My understanding is that there is a vendor that

18 plaintiff has agreed to pay for who has received the one of the

19 copies of the drives and is required to index, essentially

20 create a list of all of the computer files that are on the

21 drive.

22          THE COURT:  And that's RVM.

23          MR. GOMEZ:  That's RVM.

24          THE COURT:  All right.  And where is it intended that

25 this index go?
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1          MR. GOMEZ:  My understanding is that index was to have

2 gone to Mr. Russell Yankwitt for him to use in his review of

3 the contents of the drive.

4          THE COURT:  And where is Mr. Moncayo?

5          MR. GOMEZ:  Mr. Moncayo is in Ecuador.

6          THE COURT:  All right.  Now, Mr. Mastro, I read your

7 proposed order.  You're asking me to order various people or

8 organizations who are not parties to this case to do things.

9          MR. MASTRO:  Well, the difficulty, your Honor, is that

10 an organization called Earth Rights is claiming some kind of

11 privilege claim.  We don't know how they possibly could.  But,

12 you know, we're trying to deal with these issues so that we get

13 the documents in a timely way to be able to use in these

14 proceedings.  It's also the case, your Honor, so we've spelled

15 out in our application why we think they have no rights and

16 they haven't tried to appear here.

17          THE COURT:  I understand that.  I understand that.

18 But they're not even parties to the case.

19          MR. MASTRO:  I understand.

20          THE COURT:  There's no standing here.

21          MR. MASTRO:  They have been very litigious in the

22 past, your Honor, in trying to obstruct discovery of Amazon

23 Watch and otherwise.  So, therefore, we felt we needed to make

24 application to the Court about being able to receive these

25 documents, including, your Honor, the emails which were also
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1 imaged but not deposited with the Court.  And Mr. Yankwitt told

2 us last night that he was prepared to produce emails and a

3 privilege log this morning.  So that's something that should be

4 able to go forward forthwith, but for Earth Rights which we

5 think has no understanding here saying, oh, we should have to

6 review it first.

7          THE COURT:  If, as, and when they intervene in this

8 case, I'll deal with any assertions they may make.  I would

9 simply say this.  All concerned ought to take very careful

10 legal advice before anything further happens.

11          Mr. Gomez, you are directed forthwith, as soon as you

12 leave this courtroom today, to complete whatever review you

13 feel you need to make on behalf of Mr. Moncayo and, if

14 Mr. Moncayo has any privileges to assert, to do it as you see

15 fit and forthwith.  And I am going to entertain an application,

16 to which you will have an opportunity to respond, and it may be

17 orally, to direct you forthwith to turn over any responsive

18 materials as to which no privilege is claimed and to move on an

19 extremely expedited schedule as to anything else.

20          Do you understand me?

21          MR. GOMEZ:  I understand, your Honor.

22          THE COURT:  All right.  Let's proceed.  Let's get the

23 witness back.

24          MR. BRODSKY:  Just for your information on scheduling,

25 your Honor, I have maybe 15, 20 minutes left.
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1          THE COURT:  Thank you.

2          (Witness present)

3          THE COURT:  All right.  The witness is reminded he's

4 still under oath.

5          Let's proceed, Mr. Brodsky.

6          MR. BRODSKY:  May I approach, your Honor?

7          THE COURT:  Yes.

8 BY MR. BRODSKY:

9 Q.  I'm showing you, Mr. Piaguaje, Plaintiff's Exhibits 2241

10 through 2247 and 6730 for identification.  Would you take a

11 moment to look at those photographs.

12          Mr. Piaguaje, these are photographs, correct, from

13 your Facebook account?

14 A.  Yes.

15 Q.  And you updated your Facebook page frequently, correct?

16 A.  When, when I leave where there is a internet signal.

17 Q.  So in, for example, Plaintiff's Exhibit 6730 for

18 identification, those are photographs that you uploaded during

19 your trip here late last week?

20 A.  Yes.

21 Q.  And you access the internet to upload these photographs,

22 correct?

23 A.  Yes, in Facebook.

24 Q.  And on a regular -- withdrawn.

25          When you have the ability to access the internet, you
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1 know how to do that, correct?

2 A.  A little.

3          MR. BRODSKY:  Your Honor, we offer 2241 through 2247

4 and 6730.

5          MR. GOMEZ:  Your Honor, I have an objection to these

6 documents on the grounds of relevance.

7          THE COURT:  The relevance, Mr. Brodsky?

8          MR. BRODSKY:  At least in two respects.  First, I

9 think they reflect evidence of a sophistication in terms of

10 uploading and using and accessing the internet.  And, your

11 Honor, reasonable inferences can be drawn from that that if

12 Mr. Piaguaje wanted to learn information about the case or the

13 allegations or what steps are being taken or the Court's

14 findings, he can do that.

15          And, second, these are all uploaded by him in Spanish,

16 and I think they're his messages in Spanish which reflect that

17 that's the language that he's using when he's uploading images

18 to his Facebook account.

19          MR. GOMEZ:  Your Honor, for one, I don't think the

20 images establish the kind of understanding of the internet that

21 one would need to conduct searches of various items using

22 search engines.  I think they're two different things, or at

23 least the questioning hasn't established that he possesses that

24 kind of expertise in terms of use of the internet.

25          And, two, with respect to the language, I think
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1 Mr. Piaguaje has been testifying today in Spanish.  I don't

2 think there's a dispute that he speaks and understands the

3 language.

4          THE COURT:  Well, actually he said earlier that he

5 spoke it a little or understood it a little, something to that

6 effect.

7          MR. GOMEZ:  Yes, that's correct, your Honor.  I don't

8 think that the photographs or Facebook pages one way or the

9 other really add to that particular testimony.

10          THE COURT:  That all goes to the weight.  They're all

11 received.

12          (Plaintiff's Exhibits 2241 through 2247 and 6730

13 received in evidence)

14 Q.  Mr. Piaguaje, just a few final questions focusing on the

15 period of late 2010.

16          Do you recall attending asamblea meetings in the

17 latter half of 2010?

18 A.  I do not remember.

19 Q.  Do you remember --

20          MR. BRODSKY:  Well, may I approach, your Honor?

21          THE COURT:  Yes.

22 Q.  Let me show you, Mr. Piaguaje, Plaintiff's Exhibit 7019 for

23 identification, Bates labeled LAP1660 through 1662.  And the

24 first few pages, Mr. Piaguaje, are in English.  And if you go

25 to the back, the last three pages are the Spanish original.
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1          Does this refresh your recollection, Mr. Piaguaje,

2 regarding topics of conversation at asamblea meetings in late

3 2010?

4 A.  Well, I don't remember.

5 Q.  If I can direct your attention to the first page of the

6 minutes where it says confirmation of quorum and direct your

7 attention to OISE.  Do you recognize what OISE is?

8 A.  Yes.

9 Q.  What is it?

10 A.  That's the indigenous organization of the Secoya of

11 Ecuador.

12 Q.  And at this time in 2010, you were the delegate from OSIE,

13 correct?

14 A.  Yes, from June on.

15 Q.  From June 2010 through 2012?

16 A.  Yes.

17          MR. BRODSKY:  We offer 7019, your Honor.

18          THE COURT:  Received without objection.

19          (Plaintiff's Exhibit 7019 received in evidence)

20 Q.  And directing you to the third page, at the top of the

21 page, do you remember Mr. Yanza presenting a proposal of

22 support for Steven Donziger?

23 A.  No.

24 Q.  Does this document refresh your recollection at all of a

25 discussion in late 2010 at asamblea meetings regarding attacks,
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1 so-called attacks on Mr. Donziger?

2 A.  I'm sorry, I didn't hear it very well.  Could you repeat

3 the question.

4 Q.  Does this document refresh your recollection at all that

5 there was discussion at asamblea meetings in late 2010 about

6 Chevron's allegations relating to Steven Donziger?

7 A.  Yes.  Humberto Piaguaje commented that to me.

8          (Continued on next page)

9
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1 Q.  And the asamblea issued an agreement of support for Mr.

2 Donziger?

3 A.  I don't know.  I don't know.

4          MR. BRODSKY:  May I approach for the final time, your

5 Honor?

6          THE COURT:  Yes.

7 Q.  Let me show you, Mr. Piaguaje, a document that you

8 produced.  It's Plaintiff's Exhibit 6703.  The first part is in

9 English.  The document you produced starts from pages 6 through

10 9 in Spanish and it's Bates number JP 3 through JP 6.

11          Do you remember producing this document, Mr. Piaguaje?

12 A.  Yes.

13 Q.  This is an informational bulletin put out by the assembly

14 of the affected by Texaco?

15 A.  Yes.

16 Q.  Directing your attention to the third page, paragraph 4.

17 We will put it up on the screen for you, too, Mr. Piaguaje.

18          Does this refresh your recollection, Mr. Piaguaje,

19 that the asamblea expressed support for Mr. Donziger in late

20 2010?

21 A.  Well, at that time, I wasn't aware of this.  When I was

22 asked, I gave this document but I didn't have a thorough

23 knowledge of it.

24 Q.  You don't recall reading the document at the time?

25 A.  Well, yes, about struggling for 17 years or fighting for 17
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1 years, but not much more detail than that.

2          MR. BRODSKY:  No further questions, your Honor.

3          THE COURT:  Thank you.

4          Redirect, Mr. Gomez.

5          MR. GOMEZ:  Before I begin, for the sake of

6 completeness, Mr. Brodsky made reference to Plaintiff's Exhibit

7 6407R.  In particular, Mr. Piaguaje's response to

8 interrogatories number 6 and 11.  I would ask that the entirety

9 of those responses be moved into evidence for the Court's

10 consideration as opposed to just portions or one sentence.

11          THE COURT:  Any problem, Mr. Brodsky?

12          MR. BRODSKY:  When Mr. Gomez says the entirety, if he

13 means the portion below supplemental response to the

14 interrogatory and above the next interrogatory, no objection.

15          MR. GOMEZ:  That's what I mean.

16          THE COURT:  Those additional portions are received.

17          Was there an intention to offer 6703?

18          MR. BRODSKY:  Yes, your Honor.  We offer that.  I

19 believe I may have omitted offering 559A.

20          THE COURT:  One thing at a time.

21          Is it offered for the truth or is it offered simply as

22 a statement?

23          MR. BRODSKY:  Simply as a statement.

24          THE COURT:  6703 is received not for the truth.

25          (Plaintiff's Exhibit 6703 received in evidence)

Case 1:11-cv-00691-LAK-RWL   Document 2114-3   Filed 10/24/18   Page 368 of 464



Page 2448

1          THE COURT:  What was the other one?

2          MR. BRODSKY:  559A is the agreement between Mr.

3 Fajardo, Mr. Yanza, and the leader of the asamblea.

4          THE COURT:  Any objection?

5          MR. GOMEZ:  No objection.

6          THE COURT:  Received.

7          (Plaintiff's Exhibit 559A received in evidence)

8 REDIRECT EXAMINATION

9 BY MR. GOMEZ:

10 Q.  Goods afternoon, Mr. Piaguaje.

11 A.  Good afternoon.

12 Q.  Mr. Piaguaje, who is Humberto Piaguaje?

13 A.  He is the vice coordinator or sub-coordinator of the

14 assembly of the affected.

15 Q.  Is that the position he held when you were a member of the

16 executive committee or the position he holds presently?

17 A.  Yes.

18 Q.  Did Humberto Piaguaje hold the position of vice

19 sub-coordinator of the asamblea when you were on the executive

20 committee in year 2010 through 2012?

21 A.  Yes.

22 Q.  Does Mr. Piaguaje, Mr. Humberto Piaguaje, hold the position

23 of vice sub-coordinator of the asamblea at present?

24 A.  No.  Now he is the coordinator.

25 Q.  What is the responsibility of the sub-coordinator of the

Case 1:11-cv-00691-LAK-RWL   Document 2114-3   Filed 10/24/18   Page 369 of 464



Page 2449

1 asamblea?

2          MR. GOMEZ:  Withdrawn.

3 Q.  What is the responsibility of the coordinator of the

4 asamblea?

5 A.  That person coordinates all matters related to this trial,

6 that is, he is a liaison or a link with the attorneys, as well

7 as with us, with the communities.

8 Q.  Is he responsible for preparing the agendas of the asamblea

9 meetings?

10          MR. BRODSKY:  Objection.  Leading.

11          THE COURT:  Sustained.

12 Q.  What are the specific tasks that he is required to perform

13 as coordinator?

14 A.  Well, as the category, I am not very familiar.  It's not a

15 position that I myself have held.  But he works with the

16 indigenous communities and with the attorneys deciding or

17 working with us to decide what we will do, the presidents of

18 all of the indigenous nations and the settlers as well.

19 Q.  Why was the asamblea created?

20          MR. BRODSKY:  Objection.

21          THE COURT:  Sustained.

22 Q.  What is the purpose of the executive committee in the

23 asamblea?

24 A.  The executive committee holds meetings with representatives

25 of all of the indigenous nations as well as the cooperative,
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1 part of the affected, the persons affected.

2 Q.  How many persons sat on the executive committee of the

3 asamblea when you were a member of it between 2010 and 2012?

4 A.  I don't know how to tell you exactly how many.  There is a

5 representative from all of the indigenous nationalities, as

6 well as the coordinator and the representative of the Amazon

7 Defense Front.  So exactly I don't know, 10, 12.

8 Q.  You mean 10 to 12 people?

9 A.  Yes.

10 Q.  Which indigenous nationalities were represented on the

11 executive committee on the asamblea when you were a member of

12 it between 2010 and 2012?

13 A.  The Kofan and the Siona, the Kichwa, the Siekopai, my own,

14 the settlers.  Those all meet in the committee.

15 Q.  Who did the settlers represent?

16 A.  Themselves.

17 Q.  How were they selected, the settlers, to participate on the

18 executive committee?

19 A.  Each one of the cooperatives was given a chance to be

20 represented on the executive committee.

21 Q.  When you say cooperative, what are you referring to?

22 A.  In Ecuador, when settlers get together and form a group in

23 a community of sorts, that's what a cooperative is.  We use the

24 word comunidad in Ecuador really to refer to indigenous people

25 so it's a cooperative.
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1 Q.  Can you identify some of the cooperatives that were

2 represented in the executive committee when you were a member

3 between 2010 and 2012?

4 A.  Yes.  I know the communities, but I don't know the names of

5 all of the cooperatives, the settler communities.

6 Q.  How were the representatives of the indigenous groups who

7 sat on the executive committee of the asamblea selected?

8          MR. BRODSKY:  Objection.  Foundation.

9          THE COURT:  Sustained.

10 Q.  Who selected the representatives of indigenous groups to

11 sit on the executive committee of the asamblea?

12          MR. BRODSKY:  Same objection.

13          THE COURT:  Sustained.

14          MR. GOMEZ:  What is the objection?

15          THE COURT:  There is no foundation.  No showing that

16 he has personal knowledge.

17 Q.  Sir, how were you selected to sit on the executive

18 committee of the asamblea?

19 A.  Because I was president, that's why I had to join in the

20 executive committee.

21 Q.  At the time that you were sitting on the executive

22 committee of the asamblea, were there representatives of other

23 indigenous nations sitting on that committee?

24 A.  Of other indigenous nationalities?

25 Q.  Yes.
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1 A.  Yes.

2 Q.  How were they selected to participate on this committee?

3          MR. BRODSKY:  Objection.

4          THE COURT:  Sustained.  It's the same question you

5 have asked twice before.

6 Q.  Mr. Piaguaje, do you know how representatives of other

7 indigenous groups were selected to sit on the executive

8 committee of the asamblea between 2010 and 2012?

9 A.  Yes.  Because each community, they will elect who their

10 candidate is, who becomes like a president, and that president

11 is on the executive committee representing that community.

12 Q.  Mr. Piaguaje, was a quorum always taken at every executive

13 committee meeting that you attended?

14 A.  Yes.

15 Q.  How was that done?

16 A.  It had to be one more than half.

17 Q.  Whose responsibility was it to identify sufficient

18 participation to constitute a quorum for a meeting of the

19 executive committee?

20 A.  Well, those of us who are there can see ourselves because

21 we know who is there, and we can tell if there is more than

22 half of the number and put in from among ourselves.  We appoint

23 somebody to do that.

24 Q.  Did you ever read the minutes of previous executive

25 committee meetings?
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1 A.  I didn't, but I did hear when others were reading them.

2 Q.  When an executive committee meeting of the asamblea

3 started, were the minutes of a previous executive committee

4 meeting read and approved?

5 A.  Yes.

6 Q.  When you were a member of the executive committee between

7 2010 and 2012, you testified in response to Mr. Brodsky's

8 questions that a trust was discussed.  Do you remember that

9 testimony?

10 A.  Yes.

11 Q.  What was discussed at the executive committee meetings that

12 you attended between 2010 and 2012 regarding a trust?

13          MR. BRODSKY:  Objection.  Time period, your Honor.

14          THE COURT:  No.  He said 2010 to 2012.  Overruled.

15 A.  Well, we began working to build together with those

16 affected and together with our supporters, the coordinator, the

17 attorneys and other colleagues, participants, representatives

18 of the Amazon Defense Front, and we understood that we needed

19 to set up a trust in order to manage money and not waste it and

20 focus on the projects for which we had started this lawsuit and

21 the four issues that we had set out to address.

22 Q.  Who was supposed to manage the trust to which you refer?

23 A.  Who started using that word?

24 Q.  No.  Who was supposed to manage the trust that you are

25 talking about?
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1 A.  Well, what we talked about in the executive committee was

2 that we would need to hire outside persons, professionals, but

3 that they couldn't just spend the money any way, and that there

4 should be one person from each indigenous nationality, as well

5 as a settlers there, to have oversight over that.

6 Q.  Has the assembly identified specific people to perform

7 oversight of the trust that you were talking about?

8          MR. BRODSKY:  Objection.

9          THE COURT:  Sorry.  Did you say objection?

10          MR. BRODSKY:  Yes.

11          THE COURT:  Ground.

12          MR. BRODSKY:  Relevance.

13          THE COURT:  Why is it relevant?

14          MR. GOMEZ:  Your Honor, there is an allegation --

15          THE COURT:  And why wasn't it in the witness

16 statement?

17          MR. GOMEZ:  First of all, there is an allegation that

18 all of these decisions are being made or at least directed by

19 Mr. Donziger.  I would like to elicit testimony from the

20 witness that contradicts that allegation.

21          As for the reason it was not in the witness statement,

22 your Honor, the questions about the trust were raised on cross.

23 It revealed to me that the witness possesses a greater

24 understanding of this than I once imagined, and I would like to

25 ask him questions to elicit his knowledge.
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1          THE COURT:  Confine it to the relevant time period.

2 BY MR. GOMEZ:

3 Q.  Mr. Piaguaje, after 2011, did the asamblea select specific

4 individuals to provide oversight of a trust that you were

5 talking about?

6 A.  Yes.

7 Q.  Can you identify who those persons were?

8 A.  Well, I only know as to my indigenous community.

9 Q.  Who would that be, sir?

10 A.  His name is Felipe Lusitande.

11          MR. GOMEZ:  Your Honor, may I confer with co-counsel?

12          THE COURT:  Yes.

13          MR. GOMEZ:  Nothing further.

14          THE COURT:  Mr. Friedman?

15          MR. FRIEDMAN:  Nothing for us.

16          THE COURT:  Recross?

17          MR. BRODSKY:  No, your Honor.

18          THE COURT:  All right.  Thank you, Mr. Piaguaje.  You

19 are excused.

20          (Witness excused)

21          MR. FRIEDMAN:  Can we have a side bar before we call

22 our next witness?

23          (At the side bar)

24          MR. FRIEDMAN:  Your Honor, Mr. Donziger wanted to

25 address the Court, and I thought it would be more appropriate
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1 that he do it at the side bar than in open court, if that's OK.

2          MR. DONZIGER:  I don't know if it's more appropriate

3 to do it at the side bar.

4          I am the next witness.  Really, two issues.  One is my

5 witness statement is in.  Chevron has a motion to strike

6 portions of it.  So there is that issue.  I would like to get

7 some clarity on that before I testify.

8          The second issue is we would like to do a relatively

9 brief direct before they start on cross, on the theory that my

10 credibility is obviously very much at issue.  The Court allowed

11 Judge Guerra to put in a statement and also testify on direct

12 before the cross.

13          So I would like to ask the Court to allow Mr. Friedman

14 to do a relatively brief direct to start before Chevron does

15 the cross, but I also would like some clarity on the issue of

16 what I am going to be allowed to testify about in terms of what

17 was in my statement or the scope of it given their motion.

18          THE COURT:  Define relatively brief.

19          MR. DONZIGER:  A couple of hours.

20          MR. FRIEDMAN:  I was going to say 45 minutes.

21          THE COURT:  The answer is no.  I have ruled on that.

22 Obviously, it would have been different had you complied with

23 the directions about your witness statement, but you didn't.

24          As to the other, what I am prepared to say now,

25 inasmuch as you have filed your witness statement yesterday or
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1 possibly even this morning, and thus, I have had relatively

2 little time to consider Chevron's motion and your counsel

3 hasn't even responded to it, I guess I will do this.

4          Mr. Friedman, do you want to address the motion

5 briefly now?

6          MR. FRIEDMAN:  Yes.  I don't know that we need to do

7 this at side bar.  I have notes to address it.

8          THE COURT:  Go ahead now.

9          MR. FRIEDMAN:  Your Honor, here are the main points in

10 opposition to Chevron's brief.

11          Chevron has alleged extortion.  As I understand the

12 law of extortion, it is incumbent upon Chevron to prove that

13 there was no valid claim to the damages that were supposedly

14 being extorted from Chevron or trying to be extorted, and also

15 has to prove that Mr. Donziger did not believe, or did not

16 believe reasonably in good faith, that the plaintiffs had a

17 valid claim to damages.

18          I think the bulk, as I remember it, the bulk of

19 Chevron's motion is addressed to issues relating to

20 contamination and to the corporate relationship between Texaco,

21 Chevron and Petroecuador.  All of that goes to the point of Mr.

22 Donziger having a good faith belief that there was in fact a

23 valid claim for the Ecuadorian plaintiffs for the money he was

24 supposedly trying to extort.  So that's the heart of our

25 opposition.  I can't recall if there were other points in their
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1 brief, but I think they were mainly trying to keep out

2 contamination and legal status issues.

3          MR. DONZIGER:  Can I make one quick point of

4 clarification?  You might not be aware of it.  My witness

5 statement was turned in Thursday evening.  The statement that

6 we sent over yesterday evening was exactly the same but for one

7 paragraph at the very end.

8          THE COURT:  But for your addition of a large number of

9 exhibits, which in some respects make it a significantly

10 different ball game.  And that's simply where it is.  Even if

11 it were last whenever, it was way late, and you have been given

12 extraordinarily great latitude, and I have no doubt that I will

13 have the opportunity to assess your credibility fully through

14 an extensive cross-examination and redirect.  So that takes

15 care of that.

16          Now, what I am prepared to do right now vis-a-vis

17 Chevron's motion is this, subject to the possibility that on

18 further consideration there may be some alterations.  As a

19 general matter, statements attributed in the witness statement

20 to persons other than Mr. Donziger, or references to statements

21 in writings by persons other than Mr. Donziger, will not be

22 considered for the truth of the matters asserted.  All or

23 substantially all are hearsay to the extent they are offered

24 for the truth of the matters, and there is nothing in the

25 witness statement that establishes the applicability of any
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1 exception to the hearsay rule.  That is not to say it

2 necessarily will be considered for nonhearsay purposes, only

3 that it will not be considered for the truth of the matters

4 asserted.  I will rule on this other issue later.

5          The statement, moreover, contains and refers

6 extensively to exhibits and other materials relating to

7 environmental conditions in the Oriente.  I see nothing in the

8 statement and nothing in what counsel has said or submitted to

9 suggest that any of that information is relevant if and to the

10 extent it is offered to prove the truth.

11          That's what I am prepared to say now.  You will have a

12 ruling on the motion in full before very long.

13          MR. FRIEDMAN:  Could I address just two quick points?

14          One, there are some exhibits listed in the witness

15 statement that are documents of Chevron's that we would ask be

16 admitted for the truth.  I just wanted to make that clear.

17          THE COURT:  Fair enough.  That's why I left some

18 flexibility here.  I can't be expected to have in mind each and

19 every exhibit referred to in there, particularly since it's

20 been a moving target as late as 8:00 this morning.  I will deal

21 with that in the fullness of time.  But you wanted guidance,

22 you have got it.

23          (Continued on next page)

24

25
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1          (In open court)

2          THE COURT:  Why don't we take our afternoon break

3 before we start.

4          (Recess)

5          THE COURT:  Next witness, Mr. Friedman.

6          MR. FRIEDMAN:  Steven Donziger, your Honor.

7  STEVEN DONZIGER,

8      called as a witness by the defendants,

9      having been duly sworn, testified as follows:

10          THE DEPUTY CLERK:  State your name for the record.

11          THE WITNESS:  Steven Donziger.

12          MR. FRIEDMAN:  May I approach the witness, your Honor?

13          THE COURT:  You may.

14 DIRECT EXAMINATION

15 BY MR. FRIEDMAN:

16 Q.  Mr. Donziger, do you recognize Defendants' Exhibit 1750?

17 A.  I do.

18 Q.  Could you tell us what it is?

19 A.  It's my witness statement.

20 Q.  Who prepared it?

21 A.  I did.

22 Q.  Who signed it?

23 A.  I did.

24 Q.  Is it true and accurate to the best of your ability?

25 A.  Yes, it is.

Case 1:11-cv-00691-LAK-RWL   Document 2114-3   Filed 10/24/18   Page 381 of 464



Page 2461

1          MR. FRIEDMAN:  I move into evidence DX 1750.

2          MR. MASTRO:  Your Honor, subject to the motion to

3 strike that we have already made in so many respects, we have

4 objected to major portions of it.

5          THE COURT:  Received subject to the motion.

6          (Defendant's Exhibit 1750 received in evidence)

7          MR. FRIEDMAN:  Pass the witness, your Honor.

8          MR. MASTRO:  Thank you, your Honor.

9 CROSS-EXAMINATION

10 BY MR. MASTRO:

11 Q.  We meet again, Mr. Donziger.  Good afternoon.

12          Sir, am I correct that you only served on us last

13 night around 6:30 a final version of your witness statement,

14 the declaration that was just offered into evidence, correct,

15 sir?

16 A.  Yes.

17 Q.  And that you served on us a draft of that statement on

18 Thursday evening, around 8:00, correct, sir?

19 A.  That's correct.

20 Q.  In the evening, correct?

21 A.  Yes.

22 Q.  But you had already given it out, that draft, to the press

23 before you ever gave it to us or to the Court, correct, sir?

24 A.  No.

25 Q.  Did you not give your statement to The New York Times the
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1 day before or earlier before you gave it to us or to the Court?

2 A.  I gave an earlier version to The New York Times.

3 Q.  Thank you for that clarification.  I appreciate it.

4          Am I correct that you yourself describe yourself as

5 someone who could have been a propagandist?

6 A.  I don't know.

7 Q.  You recall saying that on the Crude outtakes, sir, that you

8 could have been a propagandist?

9 A.  No.

10 Q.  We will refresh your recollection later.

11          Mr. Donziger, this is not the first time you have

12 testified, is it, sir, in this case?

13 A.  No.

14 Q.  You also gave a deposition in your 1782 proceeding,

15 correct?

16 A.  Many days, yes.

17 Q.  Sir, you prepared yourself to give that testimony in your

18 1782 proceeding, correct?

19 A.  I don't understand your question.

20 Q.  You prepared yourself to give testimony at your deposition

21 in your 1782 proceeding, correct?  You didn't just go in cold,

22 you prepared, correct?

23 A.  I prepared with my then counsel.

24 Q.  And you prepared responses to give to questions in your

25 1782 proceeding, correct, sir?
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1 A.  Well, I did a preparation where I tried to think of

2 truthful responses to questions that I expected to be posed.

3 Q.  Isn't it a fact, sir, that one of the responses you

4 prepared for yourself to give when you were about to give

5 testimony then was to respond to questions, "It's possible, but

6 I don't think so"?

7 A.  If that were to be an accurate response, yes, I would give

8 that response.

9 Q.  Didn't you also prepare yourself to give the response, "I

10 guess it's possible, but to the best of my recollection I

11 didn't"?

12 A.  If that would be accurate, yes, I would give that response.

13 Q.  I am going to show you, sir, what has been marked as

14 Plaintiff's Exhibit 2457.

15          MR. MASTRO:  May I approach, your Honor?

16          THE COURT:  Yes.

17 Q.  I am referring you, Mr. Donziger, to the very top part of

18 the page where it says, "Comments:  It's possible, but I don't

19 think so.  I guess it's possible, but to the best of my

20 recollection I didn't."  Do you see that, sir?

21 A.  Yes.

22 Q.  You wrote this document yourself to prepare yourself to

23 give testimony in a courtroom, correct, sir?

24 A.  I did write the document myself.

25 Q.  And you didn't write that paragraph in response to any
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1 particular question, did you, sir?

2 A.  I wrote it in response to what could be questions that I

3 anticipated.

4 Q.  Sir, simple question.  You didn't write that paragraph

5 about giving those responses in response to any specific

6 question, did you, sir?

7          MR. GOMEZ:  Objection.  Asked and answered.

8          THE COURT:  Overruled.

9 A.  I wrote it in response to specific questions that might

10 come up that that would be an appropriate response to.

11 Q.  You didn't cite any specific questions that you had in mind

12 to give those responses to, "It's possible, but I don't think

13 so.  I guess it's possible, but to the best of my recollection

14 I didn't," correct, sir?

15          MR. GOMEZ:  Objection.  The document speaks for

16 itself.

17          MR. MASTRO:  I will withdraw, your Honor.

18 Q.  Mr. Donziger, can you tell the Court how many times during

19 your deposition you responded to questions with, it's possible,

20 but I don't think so, or, I guess it's possible, but to the

21 best of my recollection I didn't, in words or substance?  Can

22 you tell the Court how many times you did that in your

23 deposition?

24 A.  Given that I was deposed 19 days, and I don't have the 19

25 days and thousands of pages in front of me, no, I can't answer

Case 1:11-cv-00691-LAK-RWL   Document 2114-3   Filed 10/24/18   Page 385 of 464



Page 2465

1 that question right now.

2 Q.  Was it more than 100 times, sir?

3 A.  I have no idea, sir.

4 Q.  More than 200 times?

5 A.  I don't know.

6          MR. MASTRO:  I will move on, your Honor.

7 Q.  Mr. Donziger, referring to your witness statement, you

8 claim that Pablo Fajardo has been the "lead lawyer" in the Lago

9 Agrio case "from 2005 until the present"?

10          THE COURT:  Can I have the paragraph, please?

11          MR. MASTRO:  Paragraph 10.

12 Q.  That's your testimony to this Court, correct, sir?

13 A.  Yes.

14 Q.  And that he is the sole representative, that's your

15 testimony?

16 A.  Before the court in Ecuador, yes.

17 Q.  And that you have "served on the case at the pleasure of

18 the plaintiffs and their representative," correct, sir?

19 A.  Yes.

20 Q.  And their representative is Mr. Fajardo, you serve at his

21 pleasure, that's your testimony here, correct?

22 A.  I serve at the pleasure of the clients and Mr. Fajardo as

23 their representative.

24 Q.  So you work for Mr. Fajardo, he doesn't work for you,

25 that's your testimony?
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1 A.  In that time frame, yes.

2 Q.  2005 to the present, correct?

3 A.  Yes.

4 Q.  Sir, I want to ask you a few questions about that.

5          First, in terms of serving at the pleasure of the Lago

6 Agrio plaintiffs.  You were just here for Mr. Piaguaje's

7 testimony, weren't you, sir?

8 A.  Yes.

9 Q.  So you know that he just told the Court in his statement

10 that, "I have never had the direct authority, discretion or

11 control of the actions taken by Steven Donziger."

12          That's paragraph 36 of his statement.  Isn't that

13 correct, sir, that's the testimony he just gave to the Court?

14 A.  I don't know.  I don't have his statement in front of me,

15 but if it is, it's not what I'm talking about.

16 Q.  And you know that Mr. Camacho, the other defendant in this

17 case, also a Lago Agrio plaintiff, has testified that he has

18 never even met you, correct, sir?

19          THE COURT:  Mr. Mastro, they have said whatever they

20 have said.

21 Q.  Mr. Donziger, I want to ask you about how you have

22 described yourself since 2005.

23          Isn't it a fact that you have described yourself since

24 2005 as "the lead lawyer in the class action trial that seeks

25 damages for a cleanup, Aguinda v. Chevron Texaco, currently
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1 being heard by the superior court in Nueva Loja, in Ecuador,

2 before German Yanez."

3          You have described yourself since 2005 as the lead

4 lawyer in that class action trial, haven't you, sir?

5 A.  At times I have.

6 Q.  And you have described yourself since 2005 as "the person

7 primarily responsible for putting this team together and

8 supervising it," correct, sir?

9 A.  This team not being the Ecuadorian team; the team outside

10 of Ecuador, yes.

11 Q.  Sir, haven't you also described yourself since 2005 as

12 "playing an integral role in designing the trial strategy and

13 working closely with the local team of lawyers," correct, sir?

14 A.  I don't know.

15 Q.  Sir, the integral role in designing the trial strategy,

16 that would be the Lago Agrio Chevron trial, correct, sir?

17 A.  Well, not necessarily.

18 Q.  So let me put up on the screen Plaintiff's Exhibit 806 and

19 go to page 21.

20          This is a book proposal that you prepared yourself

21 since 2005, correct, sir?

22 A.  I am seeing one paragraph.  I don't know if there is a

23 complete document.

24 Q.  Let's hand him the complete document.

25          MR. MASTRO:  May I approach, your Honor?
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1          THE COURT:  Yes.

2 Q.  On the first page of Plaintiff's Exhibit 806, that's an

3 e-mail from you to someone named David Kuhn, dated November 3,

4 2006, correct, sir?

5 A.  Yes.

6 Q.  So this is your draft book proposal, correct?

7 A.  Yes.

8 Q.  Let's go, sir, to page 21 of that proposal.

9          THE COURT:  Which number, counsel?

10          MR. MASTRO:  It's page 21.

11          THE COURT:  There are two page 21s.  You're going off

12 the bottom numbers or the other numbers?

13          MR. MASTRO:  I am going by the bottom numbers, your

14 Honor.  Not 22.  I am going on the one in the lower right-hand

15 corner.

16          THE COURT:  Thank you.

17 Q.  Sir, am I correct that you have described yourself as a

18 person supervising -- strike that.

19          Am I correct that you have described yourself as

20 playing an integral role in designing the trial strategy and

21 working closely --

22          THE COURT:  The document says what it says.  If you

23 want to read something to him and ask him something based on

24 it, go ahead.  But no responsive readings.

25 Q.  Where in your book proposal you refer to playing an
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1 integral role in designing the trial strategy and working

2 closely with the local team of lawyers, you are referring to

3 the trial strategy in the Lago Agrio Chevron case, correct,

4 sir?

5 A.  No.  Yes, but I refer in the same paragraph to Mr. Fajardo

6 as the lead lawyer.

7 Q.  Sir, the lead local lawyer in the Ecuadorian case, correct?

8 A.  That's an accurate description.

9 Q.  Isn't it a fact that you have also described yourself since

10 2005 as being "at the epicenter of the legal, political and

11 media activity surrounding the case, both in Ecuador and in the

12 U.S," correct, sir?

13 A.  I don't know if you're reading from the proposal.  Feel

14 free to point it out to me and I can answer it.

15 Q.  Do you recall describing yourself in those terms, sir?

16 A.  No.

17 Q.  Sir, isn't it a fact that you wrote to Joseph Kohn in 2009

18 and described your firm's role as a primary obligation is to

19 run the case on a day-to-day basis?

20 A.  I believe I did, but --

21 Q.  Isn't it a fact, sir, that you described yourself as doing

22 "the overwhelming amount of work on this case"?

23 A.  Yeah.  But that's a very incomplete description of my

24 actual role.  My role was much more nuanced than that.

25          THE COURT:  Mr. Donziger, answer the questions and
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1 then stop when you have answered them.  Your counsel will have

2 the opportunity on redirect to ask you anything he wants to ask

3 you to clarify.

4 Q.  Isn't it a fact, Mr. Donziger, that you would give

5 directions to local counsel in Ecuador on what to do with the

6 litigation?

7 A.  On occasion I would express my opinion as to what they

8 should do, and I would do it in forceful terms.  It didn't

9 change the fundamental relationship, which is I worked for

10 them.

11 Q.  Isn't it a fact, Mr. Donziger --

12          MR. MASTRO:  And I apologize in advance, your Honor,

13 for using this language.  It is not my language, his.

14 Q.  But isn't it a fact, Mr. Donziger, that there were times

15 when since 2005, you gave instructions to Mr. Fajardo and other

16 local counsel in Ecuador to just get this done on time and

17 don't fuck it up?

18 A.  Is your question did I say that?

19 Q.  Yes.

20 A.  I would often use very forceful language, yes.  I don't

21 know if I said that.

22 Q.  Mr. Donziger, isn't it also a fact that in your own

23 notebook, that you call a memoir, you describe personally

24 meeting privately with the Ecuadorian judges on the Lago Agrio

25 case at least eight separate times between March 2006 and May
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1 2007?

2 A.  I met with judges in Ecuador when it was appropriate to do

3 so on occasion.  I don't know the exact number.

4 Q.  The judge in the Lago Agrio Chevron case, you document in

5 your notebook meeting with the judge overseeing the Lago Agrio

6 Chevron case privately, without Chevron present, eight separate

7 occasions between March 2006 and May 2007, correct, sir?

8          MR. GOMEZ:  Objection.  The document speaks for

9 itself.

10          THE COURT:  Overruled.

11 A.  I don't know the exact number.  There were occasions that I

12 met with the judge.

13 Q.  Sir, isn't it a fact that you have described yourself as

14 the cabeza on the Lago Agrio Chevron case?

15 A.  I don't have any recollection of that.

16 Q.  And cabeza means head, correct?

17 A.  Cabeza means head in Spanish.

18 Q.  That's the way Pablo Fajardo has introduced you since 2005,

19 as the cabeza on the case, correct?

20 A.  I don't know.  He certainly hasn't in recent years.

21 Q.  Sir, I would like to show you your notebook.

22          Sir, directing your attention to page 27 of 119.

23          MR. MASTRO:  That's at the bottom center of the page,

24 your Honor.

25 Q.  Directing your attention to the passage, "Pablo is
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1 obviously single-handedly providing the glue to hold much of

2 the left together.  Still introduces me as the cabeza of the

3 lawsuit, which I don't like, but that is fixable."  Do you see

4 that, sir?

5          Do you see that, sir?

6 A.  Yes.

7 Q.  Does that refresh your recollection that Pablo Fajardo

8 referred to you in 2007 as the cabeza of the lawsuit?

9 A.  I don't have any independent recollection other than my

10 notes.

11 Q.  Now, sir, isn't it a fact that Pablo Fajardo also used to

12 refer to you as the commander-in-chief of the Ecuadorian legal

13 team?

14 A.  Pablo had a lot of nicknames for me.  That might have been

15 one of them.

16 Q.  He did that as recently as October 2009, when the final

17 plan for the case, his words, was to be done and our

18 "commander-in-chief Steven Donziger must be at that workshop."

19 Isn't that true, sir?

20 A.  I vaguely remember that, but I think he was joking.

21 Q.  Sir, when you're putting together the final plan for the

22 case, he is calling you commander, and your testimony to this

23 Court is that was a joke?

24 A.  We had a lot of jokes among us about authority.  So I think

25 that was a joke.
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1 Q.  Isn't it a fact that Mr. Fajardo referred to you as

2 commander repeatedly from 2007 to the present?  Isn't that

3 true, sir?

4 A.  He used the word comandante.

5 Q.  Which means commander in Spanish, correct?

6 A.  It was done more as a term of affection, akin to like good

7 buddy or something like that.

8 Q.  Isn't it a fact since 2005, you referred to Mr. Fajardo in

9 discussions with others as "your young field lawyer in Lago"?

10 A.  I don't have any recollection of that.

11          MR. MASTRO:  May I approach, your Honor?

12          THE COURT:  Yes.

13 Q.  Mr. Donziger, this is an e-mail that you sent to Raul

14 Herrera in August 2006, correct, sir?

15 A.  Yes.

16 Q.  Raul Herrera was the lawyer representing the Republic of

17 Ecuador, correct?

18 A.  I believe he was at that time.

19 Q.  He was at Winston & Strawn, correct?

20 A.  I believe so.

21 Q.  When you're communicating to Raul Herrera of Winston &

22 Strawn representing the Republic of Ecuador, you called Pablo

23 Fajardo "a young field lawyer in Lago," correct?

24 A.  Yes.

25 Q.  Does that refresh your recollection whether that is the way
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1 you used to refer to him in the period in 2005?

2 A.  No.

3 Q.  Is it also the case that Mr. Fajardo only became a lawyer

4 and graduated from school sometime in 2004?

5 A.  I have a recollection he became a lawyer in the early 2000s

6 and the Lago case was his first case.  I don't know if it was

7 that particular year or not.

8 Q.  Isn't it correct that you told Vanity Fair that Pablo

9 Fajardo only became a lawyer in 2004?

10 A.  I don't recall.

11 Q.  Isn't it a fact, sir, that you are the one who installed

12 Pablo Fajardo as the person to be the lead local lawyer in late

13 2005 when you and Joe Kohn were forcing Christopher Bonifaz out

14 of the case?

15          THE COURT:  Sustained as to form.  Break it up.

16 Q.  Isn't it a fact, sir, that you're the person who directed

17 that Pablo Fajardo become the lead local lawyer in the Lago

18 Agrio Chevron case in December 2005?

19 A.  I remember recommending him.  I did not direct it.  The

20 decision was made by others.

21 Q.  At the time, you and Mr. Kohn were forcing Christopher

22 Bonifaz out of the representation, correct?

23 A.  First of all, it's Cristobal Bonifaz.  And the answer is,

24 no, we were not at that time.

25 Q.  Am I right that you directed that Pablo become the joint
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1 counsel of record in December 2005 to take control of the case

2 within the current team -- strike that.

3          Am I correct that up until December 2005, Pablo

4 Fajardo had not been the person speaking as lead local counsel

5 in the Lago Agrio Chevron case?

6 A.  I don't recall the specific dates, but at the beginning of

7 the trial he was not, and then he replaced the person who was.

8 Q.  And that in December 2005, you instructed that it was

9 important for Pablo to become the joint counsel of record as

10 soon as possible to take control of the case within the current

11 team?

12 A.  I don't recall.

13          MR. MASTRO:  Your Honor, may I approach?

14          THE COURT:  Yes.

15          MR. MASTRO:  I will show the witness what has been

16 marked as Plaintiff's Exhibit 7673.

17 Q.  Mr. Donziger, am I correct that this is an e-mail from you

18 to Alejandro Ponce and Pablo Fajardo, copy to Luis Yanza, dated

19 December 7, 2005?

20 A.  That's correct.

21 Q.  I am referring you to the bottom of the first page.

22          Does that refresh your recollection on December 7,

23 2005, that you wrote to the local Ecuadorian legal team that it

24 was "even more important for Pablo to become the joint counsel

25 of record as soon as possible to take control of the case
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1 within the current team"?

2 A.  Yes.

3 Q.  That was because you were upset with something that Alberto

4 Wray had just done on the case, correct, sir?

5 A.  I think it was a variety of reasons, that being one of

6 them.

7 Q.  Mr. Donziger, am I correct that you have been practicing

8 law for over 25 years?

9 A.  No, not that long.

10 Q.  You're in your early 50s, correct?

11 A.  Yes.

12 Q.  And Mr. Fajardo, is he even 40 years old now?

13 A.  He is 40, or 41.

14          (Continued on next page)

15

16

17

18

19

20

21

22

23

24

25
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1 Q.  And, sir, am I correct that you still refer to him today as

2 local counsel, correct?

3 A.  There's different descriptive terms I use and that is one

4 that I think I do use and is accurate.

5 Q.  Let me ask you about financial terms between you and

6 Mr. Fajardo.

7          Am I correct that you stand to make more than three

8 times what Mr. Fajardo stands to make on a contingency fee

9 basis in this case?

10 A.  I don't know.

11          MR. MASTRO:  Your Honor, referring to the sanctions

12 hearing testimony, page 136, lines 10 through 13:

13          "So you make more than three times what Mr. Fajardo

14 makes on this case but you work for him.  That is your

15 testimony in this court?

16          "Answer:  Yes, it is."

17 Q.  Now, Mr. Donziger --

18          THE COURT:  Are you offering that?

19          MR. MASTRO:  I am offering it as impeachment, your

20 Honor.

21          THE COURT:  Is there an objection to its being

22 received?

23          MR. FRIEDMAN:  Your Honor, if the whole page is put in

24 for context, there's no objection.

25          MR. MASTRO:  No problem, your Honor.
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1          THE COURT:  Page 13 in its entirety of the sanctions

2 hearing is in.

3 Q.  Mr. Donziger, am I correct that Mr. Fajardo makes

4 approximately 2,000 a month?

5 A.  I don't know at this point what he makes.

6 Q.  You're the person who doles out the checks to pay the

7 Ecuadorian legal team, correct, sir?

8 A.  No.

9 Q.  You've done that historically, haven't you, sir, you've

10 arranged for them to get their pay, correct?

11 A.  Yes, but I don't dole out the checks.

12 Q.  And so you know that the lawyers on your local Ecuadorian

13 team -- Mr. Fajardo, Mr. Saenz, Mr. Prieto -- make around

14 $2,000 a month, correct?

15 A.  I think that was the case at a certain point in time and I

16 think I testified to that.  I don't know if that's the case

17 today.

18 Q.  And, sir, you have made on this case typically 15,000 or

19 more a month, correct?

20 A.  No.

21 Q.  Isn't it a fact that when Joe Kohn was funding this case

22 that you made about 150,000 a year in salary during that period

23 of time up to 2009, correct?

24 A.  It's roughly the case, but a lot of that money was went

25 back out to pay other people.
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1 Q.  So, sir, you made 150,000 a year in 2009, Mr. Fajardo made

2 about 24,000 a year in 2009, correct?

3 A.  I don't know.

4 Q.  So would it be fair to say that you made in a typical year

5 salary-wise on the case six or seven times more than

6 Mr. Fajardo typically made on the case, correct, sir?

7 A.  It's roughly correct, but it reflects also cost of living

8 in New York as opposed to Lago Agrio.

9          MR. MASTRO:  Move to strike after cost of living.

10          MR. FRIEDMAN:  Your Honor, he could be allowed to

11 finish his answer before there's a move to strike.

12          THE COURT:  Well, the problem is the answer is

13 supposed to be responsive and only responsive, not an argument.

14 And, therefore, the motion to strike is granted, everything

15 after it's roughly correct.  You can ask him on redirect.

16 Q.  Sir, I want to make sure I understand your testimony.

17          On a contingency fee basis, you make three times or

18 more what Mr. Fajardo stands to make if you collect on this

19 judgment, correct, sir?

20 A.  I think that's roughly correct.  I don't know his exact

21 arrangement at this point.

22 Q.  And you make, you have made on this case typically six,

23 seven times more in salary each year than Mr. Fajardo has made,

24 correct, sir?

25 A.  I just testified to that.
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1 Q.  But you say you work for him, he doesn't work for you;

2 that's your testimony?

3 A.  It is.

4 Q.  He must be a very generous boss, Mr. Donziger.

5          THE COURT:  Let's cut it out, Mr. Mastro.

6          MR. MASTRO:  I'm sorry, your Honor.

7 Q.  Now let's talk about your retainer agreement and the

8 authority you have under your retainer agreement.

9          Am I correct that your retainer agreement is signed by

10 Mr. Fajardo and Mr. Yanez, correct?

11 A.  Yanza.

12 Q.  Withdraw that.

13          Your retainer agreement was signed in January 2011 by

14 Mr. Fajardo and Mr. Yanza, correct, sir?

15 A.  I think others or another or yes.

16 Q.  Your retainer agreement gives you the responsibility to

17 exercise "overall responsibility for the strategic direction of

18 the litigation and the day-to-day management of the

19 litigation."

20          Isn't that right, sir?

21 A.  I don't know.

22 Q.  Isn't it a fact, sir, that the litigation that you have

23 overall responsibility for the strategic direction of and

24 day-to-day management of includes Lago Agrio Chevron case, the

25 1782 actions in the United States, and this litigation,
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1 correct?

2 A.  No, that's not correct.

3 Q.  Now, sir, I'm going to show you --

4          MR. MASTRO:  May I approach, your Honor?

5 Q.  -- what's been marked as Plaintiff's Exhibit 558.

6          Mr. Donziger, referring you to page 2 of this

7 document, this is your retainer agreement, correct, sir?

8 A.  Yes, it is.

9 Q.  This is the one you signed on January 5, 2011, correct?

10 A.  It's January 2011.  It does not have a date next to my

11 name.

12 Q.  And the first signatory on behalf of the plaintiffs is

13 Pablo Fajardo, correct?

14 A.  Yes.

15 Q.  And, sir, referring you specifically to page 2,

16 subparagraph 2B, where it says that you as the plaintiffs' U.S.

17 representative are authorized "to exercise overall

18 responsibility for the strategic direction of the litigation

19 and the day-to-day management of the litigation."

20          Does that refresh your recollection as to, you know,

21 whether you have that authority under your retention agreement?

22 A.  I'm going to read the other subsections real quick before I

23 answer that question, if that's okay.

24 Q.  Well, while you're on it, Mr. Donziger, please also read

25 section 2BI where it says that you have authority to
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1 "coordinate the overall legal strategy to pursue and defend all

2 aspects of the litigation."

3          Does that refresh your recollection, sir, whether you

4 have that authority?

5 A.  Yeah, but I would say reading this it's not an accurate

6 depiction.

7          MR. MASTRO:  Your Honor, move to strike after --

8          THE COURT:  Everything after "yeah" is stricken.

9 Q.  Sir, am I also correct, directing your attention to page 1,

10 that the litigation is defined as including the Maria Aguinda

11 v. Chevron corporation litigation, that's the Lago Agrio

12 Chevron litigation, correct?

13 A.  Where are you reading from?

14 Q.  Page 1.  The term litigation is defined in the first three

15 paragraphs of your retention agreement, correct, sir?

16 A.  Can you --

17 Q.  Under witnesseth.

18 A.  Okay.

19 Q.  See there where it defines in the third paragraph

20 collectively all of the above are litigation, the first,

21 second, and third paragraphs, starting whereas, do you see

22 that, sir?

23 A.  Yes.

24 Q.  So your authority to exercise overall responsibility for

25 the strategic direction of the litigation and day-to-day
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1 management of the litigation includes the Lago Agrio Chevron

2 litigation, the 1782 actions, and any related litigations,

3 including this one, correct, sir?

4 A.  This contract is not an accurate depiction of my actual

5 authority.

6 Q.  Sir, isn't it a fact that this contract, this retention

7 agreement can't be changed other than in writing signed by all

8 parties, correct?

9 A.  I don't know.

10 Q.  Have you signed any new agreements since this one that

11 alter your rights and obligations and responsibilities under

12 this agreement one whit?

13 A.  There has been an alteration, yes.

14 Q.  Is that something signed in writing but you altering your

15 role?

16 A.  It's been signed by the plaintiffs or plaintiffs'

17 representatives.

18 Q.  Now, sir, I'm going to direct you to page 10 of this

19 agreement, paragraph 13, modification in writing, "No

20 modification, amendment, waiver or release of any provisions of

21 this agreement or of any right, obligation, claim or course of

22 action arising hereunder shall be valid or binding for any

23 purpose unless in writing and duly executed by the party

24 against whom same is asserted."

25          Now, sir, you haven't signed any modification
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1 amendment, waiver or release of any provision of this retention

2 agreement, correct, sir?

3 A.  That is correct.

4 Q.  So as far as you're concerned, under the terms of this

5 agreement, you continue to this day to have the rights,

6 responsibilities, and obligations that apply under this

7 agreement, correct?

8 A.  That's not correct.

9 Q.  Now, sir, let me ask you this:  Aren't you also responsible

10 under this agreement for assembling and organizing the various

11 United States lawyers and law firms representing the Lago Agrio

12 plaintiffs, correct?

13 A.  Yes.

14 Q.  Mr. Fajardo doesn't do that, you do that, correct, sir?

15 A.  I would say --

16 Q.  Yes or no, sir?

17 A.  I did do that.  I do not do that fully at this point, no.

18 Q.  Do you consider yourself to have fulfilled your obligations

19 to your clients, the Lago Agrio plaintiffs, under this

20 retention agreement?

21 A.  I haven't really thought about it.  I've tried my best, but

22 I don't know if I completely fulfilled all my obligations.  I'd

23 have to look at it.  It's been a while.

24          MR. MASTRO:  Your Honor, I offer for impeachment

25 sanctions hearing, page 49, starting line 6:
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1 "Q.  Do you consider yourself to have fulfilled your

2 obligations to your clients, the plaintiffs, under this

3 retention agreement, sir?

4 "A.  Yes, I do."

5          THE COURT:  Proceed.  What was the date of that

6 testimony?

7          MR. MASTRO:  Your Honor, that was on April 16, 2013.

8          THE COURT:  Thank you.

9 Q.  Mr. Donziger, was that testimony true and correct when you

10 gave it just a few months ago, was that true and correct, yes

11 or no?

12 A.  Yes, it was, but it was several months ago.

13 Q.  Thank you, sir.  Now, Mr. Donziger, am I correct, sir,

14 that -- strike that.

15          Is there anyone else besides Mr. Fajardo and the Lago

16 Agrio plaintiffs who you are telling this Court is your boss?

17 A.  Mr. Fajardo is the person I deal with.  But behind him he

18 has to answer to others who, in theory, would have authority

19 over me if they wanted to exercise it, in my opinion.

20 Q.  Now, sir, am I correct that you are the person who has

21 decided how much people working on the team in Ecuador get

22 paid?

23 A.  In the past I worked with the local team to, like Mr. Yanza

24 and others, to come up with amounts that we felt were

25 appropriate.
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1 Q.  And in Mr. Yanza's case, you not only paid him a monthly

2 salary -- correct, sir?

3 A.  I didn't pay him.

4 Q.  You approved of funds going to Mr. Yanza in amounts of 500

5 to 2,000 a month, correct, sir?

6 A.  We would set budgets jointly and in the budget would be a

7 salary for him.

8 Q.  And you also approved buying a house for Mr. Yanza, didn't

9 you, sir?

10 A.  Yes.

11 Q.  And you paid that out of your budget, correct, sir?

12 A.  I believe, yes, I believe that came out of the budget.

13 Q.  Now, sir, I want to ask you a few questions about financial

14 matters.

15          In your statement you claim that all of your efforts

16 on the Aguinda case have been to achieve a just result for your

17 clients.  That's your testimony, right?

18 A.  Yes.

19 Q.  But this isn't a pro bono case for you, is it, sir?

20 A.  No.

21 Q.  You expect to get paid and you're proud of that, aren't

22 you, sir?

23 A.  Yes.

24 Q.  You've even referred to looking forward to getting the

25 "juicy check" from Chevron, haven't you, sir?
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1 A.  That was a joke.

2 Q.  It's not only a term you've used, it's a term that

3 Mr. Fajardo and others on the Ecuadorian legal team have used,

4 to get juicy checks out of Chevron, correct, sir?

5 A.  That originated with Mr. Callejas at a judicial inspection.

6 Q.  Move to strike.

7 A.  He would make a joke about it, so it's not my term.

8          THE COURT:  Answer is stricken.

9 Q.  Mr. Donziger, haven't you written that you dream of

10 billions of dollars on the table?

11 A.  For the clients, yeah.

12 Q.  And haven't you spoken openly about jacking this thing up

13 to $30 billion if you could have, haven't you done that, sir?

14 A.  I did say that, but it comes with a certain context that it

15 was always based on the amounts of money needed for a cleanup.

16 Q.  Yes or no.  Yes or no.

17          THE COURT:  Answer is stricken after "I did say that."

18          MR. MASTRO:  Again, your Honor, I apologize for having

19 to use this language, but.

20 Q.  Isn't it a fact, sir, that you've described the business

21 you're in, the business of plaintiffs' law, as being about

22 "making fucking money"?

23 A.  I may have, I don't know.

24 Q.  Didn't you say that on the Crude outtakes as you were

25 leaving the San Francisco Chronicle after giving an interview
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1 there about your case, didn't you say that?

2 A.  It's possible.  I don't know if I said it.

3 Q.  We'll come back to it, sir.

4          Am I correct that between 2003 and 2009, Joseph Kohn

5 was funding the litigation?

6 A.  During those years he was the primary funder, but not the

7 only funder.

8 Q.  And am I also correct, sir, that over that period of time,

9 2003 to 2009, Mr. Kohn paid you over $1 million in connection

10 with this case, the Lago Agrio Chevron case?

11 A.  It sounds about right.  I don't know exactly.

12 Q.  And, sir, isn't it also the case that in 2007 and 2008 --

13 strike that.

14          Isn't it also the case that in late aughts Russ DeLeon

15 also became a funder on the Lago Agrio Chevron case?

16 A.  That is correct, yes.

17 Q.  And Mr. DeLeon is someone you know from school days?

18 A.  Yes.

19 Q.  And Mr. DeLeon now lives on Gibraltar, correct?

20 A.  No.

21 Q.  He's a fugitive from U.S. justice, isn't he, sir?

22 A.  No.

23 Q.  Isn't it a fact, sir, that in 2007 and 2008, Mr. DeLeon

24 also paid you over $800,000?

25 A.  For --
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1 Q.  Yes or no.

2 A.  For a different matter.

3 Q.  Yes or no, sir.

4 A.  I don't know the exact amount.

5 Q.  And isn't it a fact that you also received $10,000 for

6 appearing in the movie Crude?

7 A.  I think Mr. Berlinger bought my rights for documentary film

8 purposes and that might have been the amount of money he paid

9 me.

10 Q.  And that's money you put in your pocket, correct, sir?

11 A.  I don't recall.

12 Q.  And am I also correct, sir, that you have by far the

13 largest contingency fee interest of any lawyer or law firm in

14 the Lago Agrio Chevron case?

15 A.  No, it's not correct.

16 Q.  Isn't it a fact, sir, that you have the largest contingency

17 fee interest of any lawyer in the Lago Agrio Chevron case?

18 A.  No.

19 Q.  Now, sir, let's break it down.

20          Is there somebody else, some other lawyer or law firm,

21 that has a larger contingency fee interest in the Lago Agrio

22 Chevron case than you?

23 A.  I don't know.

24 Q.  So as you sit here today, you're not aware of any other

25 lawyer or law firm that has a larger contingency fee interest
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1 in the Lago Agrio Chevron case than you, correct, sir?

2 A.  I don't know.  I know what I have and I can estimate what

3 some others have and it's --

4 Q.  Let's ask you about what you have, sir, all right.

5          Again, under your retention agreement, the total

6 contingency fee payment to go to lawyers on the Lago Agrio

7 Chevron case is 20 percent, correct, sir?

8 A.  Yes.

9 Q.  And under your retention agreement, you are entitled to

10 31.5 percent of that 20 percent, correct, sir?

11 A.  Yes.

12 Q.  So when the judgment was over $19 billion, if the Lago

13 Agrio plaintiffs had been able to collect the entirety of the

14 judgment, you would have made approximately $1.2 billion,

15 correct?

16 A.  More or less, subtracting what I would owe other people.

17 Q.  And, sir, am I also correct that even today, after last

18 week's decision eliminating the punitive damage award, you

19 still stand to make approximately $600 million on the Lago

20 Agrio Chevron judgment if the Lago Agrio plaintiffs are able to

21 collect on the entirety of the judgment as it now stands?

22 A.  That's correct.

23 Q.  Mr. Donziger, I want to ask you a few questions about

24 Amazonia Recovery Limited.  That's a Gibraltar company,

25 correct, sir?
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1 A.  Yes.

2 Q.  And you're a shareholder in that company, correct?

3 A.  That's correct.

4 Q.  That's because of your contingency fee interest, correct?

5 A.  Yes.

6 Q.  Can you tell me what percentage of the shares of Amazonia

7 Recovery Limited you have, sir?

8 A.  The structure of the case was designed -- I mean the

9 structure of that entity was designed to reflect the

10 contingency fee equity in the lawsuit, so it's roughly the

11 equivalent.

12 Q.  And you own shares in Amazonia Recovery Limited because the

13 expectation is that amounts collected on the judgment will be

14 kept there and then able to be distributed to the lawyers based

15 on their different contingency fee interests, correct, sir?

16 A.  Not really.

17 Q.  Well, sir, I want to break it down because I want to

18 understand it.

19          You own shares in Amazonia Recovery Limited, correct?

20 A.  Yes.

21 Q.  You can't tell the Court what number of shares you own in

22 Amazonia Recovery Limited?

23 A.  I don't know the number.  It's the equivalent of what the

24 contingency fee interest was before it was created.

25 Q.  So --

Case 1:11-cv-00691-LAK-RWL   Document 2114-3   Filed 10/24/18   Page 412 of 464



Page 2492

1          THE COURT:  Is that 31 and a half percent,

2 Mr. Donziger?

3          THE WITNESS:  No, it was 31 and a half percent of the

4 20 percent.

5          THE COURT:  Thank you.

6 Q.  So let me make sure I understand the structure of the

7 pay-out on the judgment.

8          Am I correct that off the top of the judgment or any

9 moneys that are collected come payment of expenses and fees,

10 correct, sir?

11 A.  That's my understanding.

12 Q.  And you have a substantial amount of expenses and fees

13 you're still claiming off the top, correct?

14 A.  Yes.

15 Q.  And you have someone you've described as a quote/unquote

16 accountant, Mr. Rizack, correct, sir?

17 A.  Yes.

18 Q.  Who you referred us to to try to get documents about what

19 expenses you had and what you're claiming, correct?

20 A.  Yes.

21 Q.  And you know that Mr. Rizack didn't produce all of those

22 records to us, that privilege claims were asserted, correct,

23 sir?

24 A.  I know we asserted privilege claims, but I don't know how

25 it ended up.  I know you got documents from him.
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1 Q.  And you know that your cocounsel, Mr. Friedman, agreed to a

2 502 stip so we could see the rest of the documents, he agreed

3 to that last night, you know that, sir, correct?

4 A.  No.

5 Q.  You know, sir, that from Mr. Friedman because when he asked

6 you this morning for permission to sign the 502 stip, you told

7 him he couldn't sign it, correct, sir?

8          MR. FRIEDMAN:  Your Honor, I'll object on

9 attorney-client privilege.

10          MR. MASTRO:  It was disclosed to me, your Honor.  It

11 was hardly a secret.

12          MR. FRIEDMAN:  Well, we have a different idea of what

13 was disclosed and, your Honor, I guess you could take testimony

14 from me and Mr. Mastro but that -- I'd object on relevance

15 grounds at this point.

16 Q.  Mr. Donziger, are you aware that Mr. Rizack just today,

17 while we were here in court, midday, produced more financial

18 records to us about your accountant in the Lago Agrio Chevron

19 case (indicating)?

20 A.  I don't know what you mean by accountant (indicating).

21 Q.  He's not really an accountant --

22 A.  I'm not aware --

23 Q.  He's not really an accountant, correct?

24 A.  No, he is not an accountant.

25 Q.  But you, you're aware that just today midday he produced
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1 more documents to us, correct?

2 A.  No.

3 Q.  You're aware that he's still withholding hundreds of

4 documents on alleged privilege grounds, correct, sir?

5 A.  No.

6 Q.  Am I correct that you're not willing to sign a 502 stip to

7 allow us to see the rest of those records?

8 A.  Sir --

9          MR. FRIEDMAN:  Excuse me, your Honor.  I would object

10 on relevance grounds.  I'm happy to take this issue up, but I

11 don't think it's appropriate in the context of

12 cross-examination.  I'd be happy to tell you what our position

13 is.

14          THE COURT:  Well, if there's going to be an

15 application with respect to it, I'll be happy to hear what your

16 position is.  But at the moment the question, it seems to me,

17 goes to whether the witness is prepared to have whatever the

18 evidence is come out, whether it's privileged or not, and it

19 seems to me relevant, therefore.

20 Q.  Mr. Donziger, please answer the question.

21 A.  What's the question?

22 Q.  The question is whether you're willing to enter into a 502

23 stip so that Mr. Rizack will allow us to review the rest of

24 your financial records relating to the Lago Agrio case as to

25 which you've claimed privilege up until now.
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1 A.  Sir, I can't answer that.  I'd have to consult with my

2 counsel.  I don't know what the implications of that are.  I

3 have not talked to my counsel about that, so I can't answer

4 that until I talk to my counsel.  Sorry.

5          MR. MASTRO:  Your Honor, may we approach the side bar

6 for a moment on this point?

7          THE COURT:  Very briefly.

8          (At the side bar)

9          MR. MASTRO:  Your Honor, we are making an application

10 that because we thought we had an agreement last night.  We

11 didn't move before your Honor.  With Mr. Friedman we thought we

12 had an understanding under 502 stip.  I was told this morning

13 that that wasn't going to happen and, you know, we think the

14 Court should direct that.  There's been waiver here.  There's

15 clearly no privilege as to those documents.

16          THE COURT:  I'm not hearing this now.

17          MR. MASTRO:  I just want to make the point that the

18 way this has played out has been to deny us having full access

19 to those records for his cross-examination.  And I'm going to

20 continue to cross.  I'm not asking for any latitude that way,

21 but it's been clearly designed to prevent us from having the

22 full records to be able to cross-examine him on his financial

23 mismanagement.

24          THE COURT:  If, as, and when there's an application,

25 I'll deal with it.  If your intention is to make it now, I'm
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1 not going to hear it now.  Let's continue.

2          MR. MASTRO:  Thank you.

3          THE COURT:  Hear it at the end of the day, if need be.

4          MR. MASTRO:  Thank you, your Honor.

5          (In open court)

6 BY MR. MASTRO:

7 Q.  Mr. Donziger, I'd like to show you what's been marked as

8 Plaintiff's Exhibit 7700 and Plaintiff's Exhibit 7701.

9          MR. MASTRO:  May I approach, your Honor?

10 Q.  Mr. Donziger, before I ask you some questions about these

11 documents, in your statement to the Court, you claim you've

12 been "operating under constant pressure of lack of resources."

13          Do you recall that, sir?

14 A.  Yes, yes.

15 Q.  And you've been making that complaint since the inception

16 of this RICO case back in early 2011, correct, sir?

17 A.  That's correct.

18          MR. MASTRO:  Did the court reporter get that?

19 Q.  You have to speak up, Mr. Donziger.  That's correct.  Thank

20 you.

21          Mr. Donziger, can you explain to the Court what

22 Plaintiff's Exhibit 7700 is?

23 A.  This was an effort by Mr. Rizack to reconstruct my

24 financials over a period of time, and it was an effort to allow

25 me to potentially be paid for months that I had never been
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1 paid.  So we created invoices to submit to the clients that

2 were never sent.  These invoices were never sent, and they were

3 just sort of for my internal records to gain an understanding

4 of what I might be entitled to from the client should funds be

5 raised or recovery be had in the litigation.

6 Q.  Is it your testimony that these invoices have never been

7 sent to the client or any other client representative?

8 A.  These invoices, as far as I know, have never been sent.

9 Q.  Is it your intention, if the Lago Agrio plaintiffs are able

10 to collect on their judgment, to seek reimbursement for these

11 amounts?

12 A.  There is an amount of money that I put into the case

13 personally, as well as salaries that I am owed by the clients

14 that have never been paid.  And, yes, I intend to get

15 reimbursed for those amounts if funds become available.

16 Q.  And, sir, referring you to --

17          THE COURT:  And, excuse me, and are these the amounts?

18 Q.  Are these the amounts you would intend to seek

19 reimbursement of?

20 A.  Mr. Rizack and I were engaged in a process to determine the

21 amounts.  This is roughly accurate.  I don't know if it's

22 exactly accurate and so it's roughly the amounts.

23 Q.  Let's go through some of that, sir.

24          When Mr. Kohn was funding the litigation, you said you

25 were making about 15,000 a month, correct?
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1 A.  I think for most of the time I was making 10,000 a month.

2 Q.  Between ten and 15, correct, sir?

3 A.  I think it was 10,000 most of the time.

4 Q.  Sir, the amounts you claim here, let's look at page 14.

5 That's the English language version of these documents.

6          The amounts you claim here every month for every one

7 of these months in 2012 is 35,000 for your professional

8 services; is that correct, sir?

9 A.  That was the idea, yes, sir.

10 Q.  Am I correct that in January 2012 you're claiming that you

11 spent 24,000 on transportation expenses?

12 A.  I couldn't answer that question.  I think at that month I

13 had that amount of transportation expenses that was

14 unreimbursed.  I don't think it was from that particular month

15 only.

16 Q.  And, sir, can you please explain to the Court what is the

17 difference between the 35,000 in professional services you're

18 claiming for January 2012 and the 24,000 and change you're

19 claiming for professional fees and expenses; do you know what

20 the difference is?

21 A.  I think the answer is no.  Mr. Rizack put this together,

22 but I certainly was not double charging for professional fees.

23 There was some other expense involved.

24 Q.  And am I correct, sir, that you're claiming, as someone

25 under constant pressure of lack of resources, that in
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1 January 2012 you should be owed over a hundred thousand dollars

2 in fees, services, and expenses?

3 A.  Well, because I was owed that.  I had no resources.  I was

4 putting money out.

5 Q.  Sir, let me ask you this.  Can you turn to page 25 of this

6 document.

7          Can you see there, sir, these are the itemized

8 expenses for June of 2012, correct, sir, correct?

9 A.  I don't know, sir.  What are you looking at?

10 Q.  Well, first look at page 24, and that's the potential

11 invoice that's been created for you to cover expenses in June

12 and services and fees of June 2012, correct?

13 A.  Yes.

14 Q.  And then the next page itemizes the expenses, correct, sir,

15 for June 2012; do you see that, sir?

16 A.  I see a chart.  Oh, yes, I do.

17 Q.  Now, sir, can I ask you, do you see there where it says

18 purpose of meals and persons on the right-hand column, the

19 second to last one says Pablo.

20          Do you see that, sir?

21 A.  Mm-hmm.

22 Q.  That's Pablo Fajardo, correct?

23 A.  I assume.

24 Q.  And this is an expense, expenses for June 29, 2012,

25 correct, sir?
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1 A.  I think it's June 28.

2 Q.  June 28, 2012, correct, sir?

3 A.  That's what it says.

4 Q.  Can you tell us what you and Mr. Fajardo were doing that

5 you had a $443.36 breakfast on June 28, 2012 that you are

6 saying you're going to bill back to the clients later, can you

7 tell me what you were doing then?

8          MR. GOMEZ:  Objection, relevance.

9 A.  I can tell you what I was doing, yes.

10          THE COURT:  The objection is overruled.  It goes to

11 credibility.

12 Q.  Can you tell me where you incurred that $443 breakfast with

13 Mr. Fajardo?

14 A.  If I remember correctly, I think we, in Quito, we hosted a

15 breakfast for the press corps.

16 Q.  And, sir, can I also ask you, where it was that you had a

17 $437 lunch on June 5 that you're now planning to bill back to

18 the Lago Agrio plaintiffs?

19 A.  I don't think that's accurate.  It might have been an

20 accumulation of various meals that he put in that box, but I

21 haven't checked this for accuracy.

22 Q.  So you are planning to put in for $437 for lunch on June 5,

23 2012, but that may be multiple lunches?

24 A.  I don't know.  You know, everything that I instructed

25 Mr. Rizack to put together was backed up by receipts and credit
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1 card charges and I'm sure he could answer this, but I don't

2 know what that is for specifically.  I haven't looked at it.

3 Q.  We're going do come back to these, especially when we have

4 the rest of the documents.

5          Now, sir, I want to go to PX7701.  Can you tell the

6 Court what that is, sir, what is that document, sir?

7 A.  If I remember correctly, this is a document that I asked

8 Mr. Rizack to put together trying to reconstruct all the

9 expenditures in the case for these years.

10 Q.  These are actual expenses?

11 A.  Excuse me, can I finish?

12 Q.  Sure.

13 A.  That he could reconstruct from my records, but they

14 wouldn't necessarily be all the case expenditures because other

15 money was being spent through other sources.

16 Q.  But just so we're clear, these are actual expenditures that

17 were made and paid for, correct, sir?

18 A.  This was Mr. Rizack's best effort to reconstruct some

19 admittedly disorganized financial records that I had, and I

20 don't know if this is entirely accurate.  I was trying to get

21 at the time at least a rough sense of what had been spent so I

22 could convey that to the clients and so I could understand it

23 myself.

24 Q.  And you just testified that you've been "operating under

25 constant pressure for lack of resources" going back to the
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1 inception of this RICO case at the beginning of 2011, correct,

2 sir?

3 A.  That's correct.

4 Q.  And am I right that -- and this is turning now to page 11

5 of 17, this is the English language version -- that from 2007

6 to 2013, you on the Lago Agrio Chevron case spent over

7 $21.4 million, correct, Mr. Donziger?

8 A.  That's roughly accurate, but it was de minimis compared to

9 our expenses.

10 Q.  Sir, sir, I just asked you yes or no.

11          And, sir, I want you to go to page 16, this is 2011,

12 the year you just testified you were already operating under

13 constant pressure of lack of resources.  Am I correct, sir,

14 that you on the Lago Agrio Chevron team spent over

15 $10.4 million that year?

16 A.  Well.

17 Q.  Yes or no, sir?

18 A.  I don't know if that's accurate.  All I can say is there

19 were times during that year that I was flat-out broke and had

20 to borrow money.

21          MR. MASTRO:  Move to strike, your Honor.

22          MR. FRIEDMAN:  Your Honor, I think that's fairly

23 responsive to what he was asked.  It wasn't a yes or no

24 question.

25          THE COURT:  Denied.
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1 Q.  Mr. Donziger, isn't it a fact that in 2012, you on the Lago

2 Agrio Chevron team spent over $6.4 million?

3 A.  With the caveat that this is an estimate put together by

4 Mr. Rizack that is a rough approximation based on limited

5 records.  That's what Mr. Rizack came up with, yes.

6 Q.  Am I correct, sir, that in spring of this year, you found a

7 new funding source, a British firm, for the Lago Agrio Chevron

8 litigation, correct?

9 A.  There was a new funding source, but it was found not by me

10 but by the clients, directly with the clients.

11 Q.  Woodsbridge is the name of it, correct, sir?

12 A.  No.

13 Q.  What's the name of it, sir?

14          MR. FRIEDMAN:  Your Honor, I object on relevance

15 grounds.  I think funding sources at the present time don't

16 seem to have anything to do with allegations in the complaint.

17          THE COURT:  What's the relevance?

18          MR. MASTRO:  Your Honor, it has to do both with the

19 witness's credibility for having just sworn to your Honor that

20 he's been operating under constant pressure of lack of

21 resources.  It also has to do with not only questioning his

22 credibility, but also that they have plenty of resources even

23 though he's constantly claiming he can't comply with court

24 orders because he says he has none.

25          THE COURT:  What about it, Mr. Friedman?
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1          MR. FRIEDMAN:  I think both of Mr. Mastro's arguments

2 are that the fact that he has a funding source now relates to

3 his credibility.  I don't follow that.

4          THE COURT:  Well, the argument, it seems to me, is

5 pretty clear in the context of the case.

6          There was a withdrawal in May by his prior counsel

7 ostensibly on the ground that they weren't being paid.  Then

8 all through the spring and summer and fall, Mr. Donziger sought

9 relief of various kinds from the Court claiming that he

10 couldn't do one thing or the other because he lacked resources.

11          Over and over again the Court said I'd be happy to

12 consider this argument if you provide sworn evidence to back up

13 your claim.  Never was anything forthcoming.

14          And it seems to me that in that context, the question

15 of whether there was funding while he was seeking relief from

16 this Court on the ground that there wasn't is pertinent to

17 credibility.

18          Now, tell me why that isn't correct.

19          MR. FRIEDMAN:  Well, I guess I would raise a 403

20 issue, your Honor, in the sense that Mr. Donziger obviously

21 made a decision not to give you a sworn statement and have you

22 micromanage how he was going to spend his money.

23          THE COURT:  Which presupposes there was money there to

24 spend.

25          MR. FRIEDMAN:  Exactly.
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1          THE COURT:  And the statement that there wasn't

2 perhaps wasn't the entire truth, if the premise is right.

3          MR. FRIEDMAN:  Well, and, your Honor, what I'm

4 suggesting is that, you know, the money here for a year is what

5 I -- I don't want to make -- it's all relative, your Honor.

6 I've been to courts where we spent a hundred thousand dollars

7 and that seemed like all the money in the world.  In this case,

8 given the way it's been litigated, even $20 million is a drop

9 in the bucket and I've seen what Chevron has submitted to the

10 Court and so I know that.

11          So my point is this, your Honor.  Unless we're going

12 to embark upon -- the Court kind of -- Mr. Donziger

13 acknowledges he's always had funding sources.  The issue isn't

14 does he have funding sources.

15          THE COURT:  I haven't heard that acknowledged.

16          MR. FRIEDMAN:  Well, he just did.

17          THE COURT:  He said that in the spring of 2013 his

18 client found a new funding source.  That's exactly what he

19 said.

20          MR. FRIEDMAN:  Right, right.  And there has been

21 funding along the way and how it's been spent has been laid out

22 for the Court up until, say until Mr. Keker left, you've got

23 various -- speaking of Mr. Dahlberg, your Honor, Mr. Dahlberg

24 testified to various expenditures in his report that were made

25 by our side.

Case 1:11-cv-00691-LAK-RWL   Document 2114-3   Filed 10/24/18   Page 426 of 464



Page 2506

1          THE COURT:  I don't remember the exact language, but

2 doesn't Mr. Donziger's witness statement assert that

3 Mr. Dahlberg's testimony essentially was a fantasy or words

4 that that effect?

5          MR. FRIEDMAN:  It says much of it is a fantasy, yes.

6          THE COURT:  But now I'm to rely on it.

7          MR. FRIEDMAN:  I'm not saying -- no.  What I'm saying,

8 your Honor, is there's no question that there's been money.

9 The question is the extent of the money available to accomplish

10 and to meet the sort of litigation effort mounted by Chevron.

11 And if what Mr. Donziger did is he made a decision, at the

12 Court's prodding, said I'd be happy to consider granting you

13 relief if you want to present your funding situation to me and

14 he elected not to do that, I think that's privileged.  And for

15 the present time what his funding source is, that sort of thing

16 is privileged and doesn't really relate to credibility.

17          THE COURT:  I don't want to take all evening with

18 this.  But when a litigant comes into court and says I have no

19 money and the question is then put, well, what's your financial

20 situation?  You can't say that it's privileged.  You may have

21 other arguments, but privileged isn't one of them under

22 Bilzerian and you're very well familiar with all the cases.

23 It's the sword and shield doctrine.  You can't assert a

24 particular proposition and then invoke privilege to prevent

25 examination of the factual basis for the privilege.
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1          Mr. Bilzerian came into court and said I'm not guilty

2 of securities fraud because I acted in good faith.  And the

3 Court of Appeals said that by making that assertion, he had

4 waived any privilege there was as to what his lawyers told him

5 about the conduct with respect to which he said he was in good

6 faith.  It's an exact application of that rule.

7          MR. FRIEDMAN:  Here's what I think is the most

8 important argument, your Honor.  It's a 403 argument and it's

9 simply this, that if you're going to take testimony on funding

10 sources, it's like saying somebody is tall or they're short.

11 It's compared to what.

12          Here when Mr. Donziger says I have inadequate

13 resources, then it's compared to what.  And if we're going to

14 get into the compared to what, so be it.  But that's the

15 argument I'm trying to say to the Court is do we really want to

16 go here.  If you say, yes, we want to go here, we will go here.

17          MR. MASTRO:  Your Honor, it's not a -- excuse me --

18 it's not a compared to what.  It's the direct representations

19 made by Mr. Donziger and others on this side of the table right

20 up to the first week of this trial that they had no resources

21 to go forward, and they've never made any such showing.  I

22 intend to prove that is just demonstrably false and that's why

23 I have a right to ask these questions.

24          MR. FRIEDMAN:  So, your Honor, what we're going to get

25 into, if you want to go into that, is our arrangements for our
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1 copy machine and how we had to do it versus what's --

2          THE COURT:  I have a feeling nobody is interested in

3 your copy machine.

4          MR. MASTRO:  Not going to ask about that, your Honor.

5          MR. FRIEDMAN:  My point, your Honor, is if we get into

6 this and for whatever relevance it has, which I would suggest

7 is relatively minor in the big scheme of things, if we get into

8 this, then what it requires is no resources means compared to

9 what.  It's not an absolute.  Obviously, he has the resources

10 to buy a suit of clothes and come to court and to feed himself

11 and to make some copies.  Obviously he has some resources.  The

12 question is compared to what and that's the point I'm saying

13 under 403.  I think we're getting pretty far afield.  That's my

14 point.

15          THE COURT:  I'll sleep on this one.  And if anybody

16 wants to submit anything on it, I'll be happy to receive it.

17          We'll break with the witness now.

18          What if anything needs to be dealt with this evening

19 before we break?

20          MR. MASTRO:  Your Honor, just two things before we go.

21          THE COURT:  You can step down for now, Mr. Donziger.

22          MR. MASTRO:  My colleagues remind me I should have

23 moved in exhibits, or many of them I think might already be in

24 evidence, but Plaintiff's Exhibits 169, 558, 806, 2457, 7549,

25 and 7673.
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1          I also move in 7700 and 7701 now that I -- they were

2 admitted subject to connection.  I believe I have connected

3 them.

4          And finally, your Honor, I believe that the sanctions

5 hearing page that should be coming into evidence is page 136.

6 I think the record might have said 13.

7          MR. FRIEDMAN:  And, your Honor, just a procedural

8 question, I would guess, though I haven't gone back and looked.

9          THE COURT:  One thing at a time.

10          The correction on the sanctions page, unless someone

11 has an objection, is accepted.  Any objection, page 136?

12          MR. FRIEDMAN:  No, your Honor.

13          MR. GOMEZ:  No, your Honor.

14          THE COURT:  All right.  Now.

15          MR. FRIEDMAN:  That was my question though, your

16 Honor, about that procedurally.  I think that's a page that's

17 been designated by Chevron as just like a deposition has been

18 designated.  I think it's gone to the Court, so I'm not exactly

19 sure what we're doing when you accept that into evidence.

20          THE COURT:  I think the answer is belt and suspenders,

21 is that right, Mr. Mastro?

22          MR. MASTRO:  Yes.  I don't think we designated the

23 entire page, your Honor.  We did designate many hours of

24 Mr. Donziger's deposition testimony.

25          THE COURT:  Please don't take many hours telling me
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1 things I don't need to know.

2          MR. MASTRO:  No problem, your Honor.

3          THE COURT:  Is there any objection as to 7549, 7673,

4 7700 or 7701 at this point?

5          MR. FRIEDMAN:  No, your Honor.

6          THE COURT:  They are all received.

7          MR. MASTRO:  7559.

8          THE COURT:  7559.

9          MR. MASTRO:  Thank you, your Honor.

10          MR. FRIEDMAN:  No objection.

11          (Plaintiff's Exhibits 7549, 7673, 7700, 7701, 7559

12 received in evidence)

13          THE COURT:  We're not done yet.

14          Now, I'm glad you mentioned 169 and 806 because I had

15 a question about them.  I do believe they have come in earlier,

16 but Plaintiff's Exhibit 169 is listed twice in the plaintiff's

17 exhibit list, once with a hash mark after the letter number and

18 once with the letter R after the number.

19          MR. MASTRO:  Yes.

20          THE COURT:  Now, the one with the hash mark bears in

21 the heading under the heading exhibit description the words for

22 identification only.  But in the column in which Chevron

23 articulates the bases for admissibility, it seems obvious that

24 in some parts it is offered for the truth of the matters

25 asserted and in other parts it's not offered for the truth of
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1 the matters asserted.

2          MR. MASTRO:  Yes, your Honor.

3          THE COURT:  And then there are various other arguments

4 about admissibility; and the only objections made with respect

5 to it are relevance, hearsay, and privilege.  The privilege has

6 already been disposed of.  Relevance I'll deal with later.

7          What is the significance, if any, of the legend for

8 identification only and why are there two versions of this

9 exhibit here and what is the meaning of these two little

10 different designations?

11          MR. MASTRO:  Certainly, your Honor.  Sorry for the

12 confusion.  What we did with the diary -- and we have a series

13 of exhibits that follow 169 that are excerpts from the diary,

14 but in originally preparing for a jury trial, we were not going

15 to offer the entire diary.  But now what we have done is

16 because it is a bench trial not offer it for the truth of the

17 matters asserted, but the entirety of the diary should be

18 available to the Court.  And then we have separately designated

19 particular entries that we're offering for the truth of the

20 matters asserted, your Honor, in sequence on the exhibit list.

21          THE COURT:  So that would be 170 and following?

22          MR. MASTRO:  Correct, your Honor.  So that was the

23 intention, not to offer it for the truth, only the individual

24 parts that follow for truth.

25          THE COURT:  Well, I think I understand.  So 169 hash
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1 mark is the whole document.

2          MR. MASTRO:  Correct, your Honor.

3          THE COURT:  You're not offering that for the truth.

4          MR. MASTRO:  Correct.

5          THE COURT:  But in 170 and many following, you're

6 offering pieces of it for the truth.

7          MR. MASTRO:  Correct, your Honor.

8          THE COURT:  What's 169R?

9          MR. MASTRO:  That's a redacted version, your Honor.

10 It's a combined version of all the ones that follow.  So it's

11 the redacted 169 with all the little pieces that follow that we

12 marked separately as exhibits redacting.

13          THE COURT:  I'm so happy I have so many copies of it.

14          And then we have 806.

15          MR. MASTRO:  Same principle, your Honor.

16          THE COURT:  All right.  So 806 hash mark is the whole

17 document, but 806R is the part that you are offering for the

18 truth of the matters asserted.

19          MR. MASTRO:  Correct, your Honor.

20          THE COURT:  All right.  So that takes care of those.

21          Now, 2457.

22          MR. MASTRO:  It's not offered for the truth, your

23 Honor.  That's one Mr. Donziger prepared his responses not to

24 remember.

25          THE COURT:  Well, we can do without the sarcastic
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1 comments from both sides.

2          MR. MASTRO:  Sorry, your Honor.

3          THE COURT:  All right.  So 2457 is received, the

4 document written by Mr. Donziger, but not for the truth of the

5 matter, right?

6          MR. MASTRO:  Yes, your Honor.

7          (Plaintiff's Exhibit 2457 received in evidence)

8          THE COURT:  And 558, remind me what that is?

9          MR. FRIEDMAN:  The retainer agreement, your Honor.

10          MR. MASTRO:  That's the retainer agreement, your

11 Honor.

12          THE COURT:  All right.  And unless there's objection,

13 that's received as an agreement between the parties.

14          MR. FRIEDMAN:  Yes.

15          MR. MASTRO:  Yes, your Honor.

16          THE COURT:  Right?

17          MR. GOMEZ:  Yes, your Honor.

18          THE COURT:  Right, Mr. Friedman?

19          MR. FRIEDMAN:  Yes, your Honor.

20          (Plaintiff's Exhibit 558 received in evidence)

21          THE COURT:  Okay.  That takes care of that.  What else

22 tonight?

23          MR. MASTRO:  Your Honor, I did want to be heard on the

24 issue with Mr. Rizack's documents.

25          THE COURT:  Fire away.
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1          MR. MASTRO:  Your Honor, we don't see how there could

2 at this point be any valid privilege claim, but the way we

3 proceeded in this case throughout has been 502 stips.  We can't

4 get a stip apparently from defendants as Mr. Donziger won't

5 agree to let his counsel do that.

6          So I think it's within the Court's right to direct in

7 these extraordinary circumstances under 502 that we should be

8 allowed to review them without any waiver on the defendant's

9 part any privilege claim, and to the extent we wanted to offer

10 any of those documents, then the Court could rule on the

11 privilege claim then.  We have both issues of crime fraud and

12 waiver that should really answer this completely.

13          MR. FRIEDMAN:  Your Honor.

14          MR. MASTRO:  They haven't offered any showing it's

15 privileged.  Financial information in the hands of someone

16 denominated accountant.

17          MR. FRIEDMAN:  Here is my understanding, your Honor,

18 based on conversations and emails with Mr. Rizack.  He received

19 a subpoena for all accounting documents.  He produced a bunch.

20 He told me that he had withheld some bills and at the time I

21 didn't know what they were and I was --

22          THE COURT:  Bills by Rizack to Donziger or other

23 bills?

24          MR. FRIEDMAN:  Lawyer bills, mostly.

25          THE COURT:  Well, lawyer bills.  What lawyer for whom?
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1          MR. FRIEDMAN:  I'm about to say.  They're some of them

2 are bills for people who were hired to do 1782, like I think

3 one is from Tallahassee or someplace.  I can't remember where

4 it was from, but they're from all other the place.  Some of

5 them were from vendors that weren't getting paid, like court

6 reporters.

7          So there's a variety of bills and I told him turn over

8 all the bills and he had one question about Keker's bills

9 because they were -- Mr. Keker had bills and he said what I've

10 done is I redacted the itemization and just left the totals.

11          THE COURT:  This is Keker redacting or this is Rizack

12 redacting?

13          MR. FRIEDMAN:  This is Rizack redacting Keker's bills.

14 And I said I don't know and I didn't see a problem with the

15 totals going in, but there might be privileges to the

16 itemization.  That's what I think is in dispute.  Now, I have

17 to say --

18          THE COURT:  Are you telling me that the only thing in

19 dispute are the redactions from the Keker bills?

20          MR. FRIEDMAN:  That is my belief.  Now, if someone --

21 if I'm wrong on that, I don't have a hundred percent

22 confidence.  It was a tiny bit of what I've done over the last

23 couple weeks, but that's my understanding.

24          THE COURT:  You do have my sympathy, Mr. Friedman.

25          MR. MASTRO:  It's the first I'm hearing that is the
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1 only thing.  We don't care about the substance of the Keker

2 bills.  But we understand that he's withheld, Mr. Rizack, over

3 200 separate documents.  That can't be Keker bills.  He wasn't

4 in the case that long.

5          MR. FRIEDMAN:  I didn't see -- what he showed me total

6 was maybe 200 pages.  But most of it my understanding is he was

7 going to turn over.  I think the only thing we dispute is the

8 Keker itemization.  If they don't want it, I think I can make a

9 call to Mr. Rizack and be done with it.

10          (Continued on next page)
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1          MR. MASTRO:  I have no problem with that, your Honor,

2 and Mr. Friedman I am sure will do that.  I am not asking for

3 the itemization of the Keker bills.

4          THE COURT:  Is there any doubt that I have the

5 authority under 502(d) to order disclosure of the Rizack

6 materials that have been withheld, without waiver of any

7 privilege in this or any other litigation, simply for the

8 purpose of allowing Mr. Mastro to see whether he really cares

9 about any of this stuff?  And if he doesn't, the whole thing

10 goes away.  And if he does, then that will then get litigated.

11 Is there any doubt about my authority to do that?

12          MR. FRIEDMAN:  No doubt about your authority to do

13 that.

14          THE COURT:  I am ahead of you I think.

15          You confirm with Mr. Rizack what the shape of the

16 table is and you and Mr. Mastro talk.  If this whole thing goes

17 away on that basis, a blessing on both your heads.  If it

18 doesn't, I am ordering disclosure now under 502(d), without

19 waiver, to Mr. Mastro so that he can see whether there is

20 anything left to fight about.  I am hopeful that that won't be

21 necessary, and I am hopeful that if it is necessary, it will be

22 easily and speedily resolved.  But let's get it done tonight if

23 we can.

24          MR. FRIEDMAN:  We should be able to.

25          THE COURT:  Anything else?
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1          MR. MASTRO:  Nothing else tonight, your Honor.

2          Thank you.

3          (Adjourned to November 19, 2013, at 9:30 a.m.)
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