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SUBFREME COURT OF THE STATE OF NEW YORK
COURITY OF NEW YGRI{ :

EMSIEA PROTEUTIGN ERQDUGTS LLC, : Index o, (C‘? 2 63]5{ [ 7
Phainkit, ;
- agﬁjngt .

,cammszmm&wmouszca NC.dba - COMPLATNT
CAUDILL SEED (O, o T

Diefondant,

Plaind” BRASSICA, moiﬁcn{m PRODUCTS TLC, by and mmugi; its attomeys
| BINGHAM McCUTCHEN LLP, 2 and Bor its COMPLAINT against defendsst CAUDILL
SEED & WARBHOUSE CO., NC. dfefa CAUDIEL SEED C0., hurebiy says the following:
L Platiee Brassics Probection Products LLC (“BPP") is a Delaware limited Kebility
' company engeged in e busivess of, among oiler things, the d;wﬂlﬂpmﬁnt e promotion of
cortain chemoprotectve dictary suppimant.prﬂducts based upon e a:xumﬁon.and processng
of gluwmnuiates or :saihmc;.ranatm fmm mczfemus seeds, sprowts, amd froch orucHerous
sprouts and chcmnpmmmﬂm foods. PP mamjmns i ;mnmpa} pl:u:e of huginess in MBaltimors,.
| Macyland, N - - '
| A Defendant. Caudih S{;c:ﬂ and 'ﬁ‘{artleousé ., Ine. (PCSC™M is a cn?pu'raii{:rn
organized and existiog wmder the aws of tﬁu Stﬂlt;- of Kentucly, ragaped in (he husiness of
development and sale of spronting seéds and naimkai fouds,
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3. Thig dimpufe ariges from A writﬁcu'a_gmmlncnt relating to ﬂﬂiigaﬁuns from a
tramsaction covering in the aggrogste in excess of §1 mitfion. Iu Hiedr writien egrovment,
plaintiff BPP and ticfcnda}:ltt. CBC chose {he application of New York law, submitted fo the
Jjuisdiclon of thig Cumt, an} dcs:guaw{i the New Yorx Svorclary of State a3 their nﬂn-wxclumwa
agmt for service of provess in any procm:&mg brought in this Court. '

' SOMMARY OF ALLEGATIONS

4. This is an sction in law acd equity o recoves royalfios owed by C8C to BFP and
t cnjoin CSC prefiminarily aud permancatly ftom manvficiuring snd distributing products that
ufifize BPP's confidential information, 'E-mow-huw; or patent rights, or that bear BPP's

 trademarks. - |
| 8. By Subli_ccm, Mmaf:gwtm'm and Distibution Agreement a8 of I}mmb;ar 6, 2004
{the “Agrecment™), BPP granted CSC 2 now-exclusive sublicense o use e BPP patents, pat'ant
rights, aod k;;mw-lmw,'gnd & Nicense to us:rs cetfain BPP mdamaﬂm; for the purposc of
roamfhotucing, distributing and seing cortain produots in the United States and Caneda, Which
congist of or compnise oxtracts s::li’ glucosinolates or ilsuﬂ:iac}!an‘atw from: cruciferous sceds or
sprouls, hiereinafier referred to a3 "S‘G'rﬂ coﬁtammg products.”

&. In um:ordancﬂ with the Ducemhcrﬁ (2004 agreement, BFP mnveyad its -
mﬁ&mual a:ui propnm:try mfermauon regarding Sﬂ?r«cumammg pmduct:s 10 CRC,

7 {Z_SC agreed tn mapufactue the SGS-containing products in acourdanoe willy
current good ' pramufecturing practices {(“cOMP” ot “GMP) and written specifications, as
estsblisked by BPP. "

R Beamuse of CSC's material bl'ﬂrﬂ'l.‘-llﬂs of the Agreement, including CSC's fafhos to

manufacture SGS-chnteining products in accocdarien with GMP and contractual quality control

-
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I@ﬁﬂiﬁc&ﬁmﬁ. BFP notficd CSC by letter dated June 3, 2007 that the Apreement wonid be
mimlte:i'on July 12, ;{m‘?, unless CSO gwed o brnaclm'g ot'_ the: Agmmmt.

9, I]'Jming the 30-day cure pericd, CSC did niot seck fo ctre s breaches of the
Agreement and instead sought and requested & shoxt extension of thms delayiag (e effective dude
of the termination of the Agreement for the sole purpose of negotisting puasli}h HEW aﬁbiiccnsmk
agrecment with BPP, BPP agreed to dofer the termination date for nine- daya, but strictly for that
purgese. The leller agiesing to the extension stated: “TF on or beftwe July 20, 2067, BPP and
CHC do not eu';olr into o petw . . . agresment, then the [Fune 8, 2007 Lotter shall confinue in effect
and the Eﬂ*m:!.;:vc Thate [of temuinetion] shall be Ynly 2]1, 2007.

0. CSCand BPP did nat enter into & new ublicense apreemegt.

Ui The Agrecment termsinated on July 21, 2007, |

12, On JHI:}F?.U. 2007, CSC tmasmitled 2 letter to BPP in which CSC denjed that it
had materislly broached ﬂa& Agmamwt, ﬂuui-ud thfﬂ CBC is subject either 1o the contractial
quality control specifications or to GIMP standards and reguiations, and stefed that it imtended o
continge ite ope:m:f‘.luns ~meleding s manu:fac;mt and djstﬁhuli;m of BGE-containing
products — under She Rgrcm‘:mi‘, notwithstanding BPP’s tetwiination of the Agreement,

13, C8C's cnnﬁnlmd mnneiachre, éiﬂrihllxﬁnn, and sele of SGE-containing products
ﬂim.sﬁmtcs an improper, unmithorized use of IEPF'S confidential information, patents,
tradernarks, and business reputation — cansing i:mpﬁrahin harm o B?P, and js in direct breach of
the post-termination provisions of the Agreement. In partioular, the Agreement provides that
upan termination ‘of !.‘hu: Agreement, all rights granted fo CSC revert to BRP “and CRC shall
cease e é}mduaﬁﬂn, manufachre, distibolion, sale,’ use or adveriisement” of the 5GS5-

contmning products.

nﬂﬂ“m.‘ﬂ,d?i:kﬂ.l
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4. The Agreement penwits CSC' o sell its ﬁhﬁﬁ'_ﬁ.ﬂé inventory of SGS-contuinimy
producty during the ?{fjwc;_ay periad fo]lowiﬁg’ twminatim:s Of. ﬂzc‘ ﬁg;:eemmt, but only it CSC
praroplly delivers a sohedule of ifs existing inventory to BPP, and BPF then declines to purchase
that ventory. CBC has failed to deliver & schednle olf its exitting in";'entur}r o BFP and
therefore has no vight to self its iiw:.:lutnry of the S{Eﬂvc'aniaining produsts, .

15 CSC has not paid BPP the contractealiy spesified soyalty payments for the second
Iquamr. of 2007 or the provated mindmum rovalty payment due under the Agreement. These
‘Payment obligations cover the peried that the Agceement was in offect. In addition, CS€ is
indebtod to. BPP for CSC’s unanthorized, ongoing mapwfecture and distibution of SG8- -
contining pmﬁufm daépitc the July' 21, 2007 termination of the Agrecment.

The YR §icense

16.  Followiog more than 20 years of academic rosesrch, medical scientists at Johns
. Hopiins University School of Medicine wer able to identify and quantify the components in
.quéqﬁ and other oruciferous vegetables that boost the homan bhody’s enxyne systens
detoxifying carcinogens hc;ﬁ}rc they can cause &amagu to cells, This. yesearch led o the
suhs&;qucut discovery that the amounts 6f fiese protestive compounds were highly variablo in |
plants, but that seir&cti;m and growing of SIIIII!H piants (spronts) cowkd pm*.rid;: much higher and
1o consigtent amonnts. Johos Hopkins and the scientists who made this disenverjr were i?smd
¥:| ser_iﬂs alf F}S {and mternutional) patents starting In 1998, As d%wiibmi it paragraph 1§, below, '
the patent rights wers exclusively iiccﬁaﬁgi to BYP in 1998,
17, ‘Ih; patented glucosinolates and jsothiooyanates from cruciferous sprouts and
geeds are amnﬂglr the strongest mducers of Phase 7 {lﬂt*l:}xif}fing EIIZ'}:'IHEE found in plagts end glso

contain Jong-lastng antioxidant and anti-inflammalory activities,
. ) . 4 B ' .

ATTIVENZIATIRY
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18, By Hoense sgeement offective March 10, 1998 (ke “THU Liconse), Jobm
Hopkins University grinted to BPP an.exchusive licente to moake] ;:Ia‘rie madé, uee, and sell any
“Licensed Products™ in the United States and }vﬁﬂdwidul. Licenged Products are defined in
seetion 1.2 of the JHU Licouses ss:

sy milerial, compositions, dmg, mjgredient, extract,
supploment from extreoty, frosh. food or product dedived
from fresh foods, or any other prodect, the mamulactre,
use or sale of which would constitute, but for e Keende
pranted fo the Company [BPP] pursusnt to fhis Agrecment,

an infingement of a clam of PATENT RIGHTS
{infringement shall include, but is not Himited to, dixeet .
contrbutory or inducenrent to infiinge).,

The CSC Snbliense heveement

18, Pursuant to the SHIUF Lioonse, B;‘?P expended significant ropources in developing
~ the pipprietary lechnology wd exporfise to exiract ﬂms-:; aofive ingredients from seeds and thas
malee them aveifabie for imrcd_tlmiiun 8 food Mgredients and 3upp{r:m¢n.m. .

20, * BPP end CSC entéred info {be Agrooment, by which, among other things, BT

sublicensed to CBC BPP’s technology and patent :right; 1o 3GS-contxving products. ‘A m“,: sod
. correct copy of fhe Agrecment entered into 33 of December 6, 2004 is anneved to the Clomplaint
as Exhibit A.

21.  ‘The Ajreement sublivensed fo CSC BPP's patent and patent rights relating to
Ingrediont Product snd Finished Produet, collectively, “Froduct.” ringm&iant Praduct 'is defined -
insection L17 of tho Agrecmont ast \

extracted or purified ghicosinolate or jsothiocyanate to be
" ineluded a5 dn ingredient in a capsule, tablet, pilk ov sitailar
form .. which is produced and/or manufictured using BFF
. Know-How and the BPP Patents or Patent Rights.
22, Finished Product is dﬁﬁned. in fecticn I1.12 of the Agrenment &y

b
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capsules, tablets, pifls or simier delivery conveyors that

contain’  oxtvacted  or  punified  plucosinolate  or
tsothiocyannte .., which sre produced andfor neanufaetured
using BPR Know-How and the BPP Pafells or Paiont
Rights, '

Page 6 of 29

23.  Pursuant to the Agreciment, BRY also provided CSC with BEP's Enow-How wilk

respact to fhe Product, defined [p seotion 1.4 as:

24.

alt current and futurd data and proprictary rights of any fype
whatsoover {other fhan pelents or patent applicetions,
nelading (he BPP Patents or Folent Rights), In any tangibie
or imtangible form whatsosvar, that iz owned (or fo fhe
extent ovwnod) by BTP or thit BPP has the wovestricted right
to nse, kst ie materiel to (e production, manufactere,
storage, flling, packagieg and shippiog of fhe Product,
including, without Huwitaton, technology, Labeling,
iventions, practices, mefhods, techniques, specifications,

drawings, phass, formulatious, formulss, knowiedge, dadll, |

expericnes, tecimical and pontechnical data, test data

(including test or stability duta), resulfs of studies, technival -

drawings and related copyrights, consumer end nrarket

 ressarch data ad biber similer Information.

applications listed on Schedule 133 fo the Agreament,

25.

ali

26.  The Agreement contsins a mmber of quality control provigions to

The term of e Agproement was set Forth in Section 10,32

This Agreement shall commence on Decenber 6, 2004 and

contime thereaftor untif the catiest of () the expivation of

the last patent mohuded in the BPP Patents, (i) the

detorzmination by & court or admimisirative sgensy of

competent jurindiction thet all olabms of the list patent
within fhe RPP Patents iz favald or uneoforcesble or
{if) the date this Agrecment is terminated m accordance
with Section 10.2 hereof {the “Term”).

nrbral

BPP also Heenged C3C to usc the certain BPP fmdemaris sod trademark

engaxe fhe

purify and quatity of (he Product as well a5 the ebility fo monitor and frack all phases of tho

manﬁﬁe:mﬁng of fhe Product in the svent of exy problems or unexpected events. Tim-_srs imclude

AGTIVRMITATER]
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sections 3.1 (Standords), 3.2 (Manufacturing Facifity), 3.8 (Froduct Specifications Amendnenis)
ond 6.2 (Minufacturing Records). During the negotiations leading up to fhe Agreement, BPP
-::'mphasimdl to C3C’s Prosident and Chief mer:hw: Offfcer, Dian Cavdill {“Candiil'™, that CSC
woild bo requited to mepfactire the Produst in cbnformance with strict guality eonlrol
standands bhecavte fae Product was being made and sold for human constmption, because BEP
intended fo be. ax mdistry leader in providing chemoprntective products, and hecause it was
critical to BPY (at its pame and reputation, a5 well as thet of Jolins Hoplins University, would
e wsed only in association vith high quah‘t}r' products.
27 Consistent with the foregoing, Section 3.1 (Standards) of the Agreernent statest |
CSC apress fo produte or caused, f b produced,
mapufacture o cmse o be menafsctured, G, test,
package, label, store, ship, sapply, dispose and otherwise
handle the Product, awd fo perform its obligstions
hezenmder, i material complases with applonble Laves,
Repulations, OMPs and o strict complianee with the
Spetifieations. CSC shall, at Hs own expense, mainfain any
and afl Hosnses, peroits wd comsents (ncluding, without
Tomdtation, facility liccases and pormits) reguired by any
govermmentst sothorily, Laws, Reguiations and GMPs
pecessary o required.to produce, mancieture, il fest, .
. package, label, store, ship, supply, disgose pnd otherwis
handla the Product. .
28.  The quality control Specifications ave defined in section 1.36 of the Agreement as
“Uhe specifications for the Ingredient Product and the Finished Product set forlh in'Ruhibit A
attsched hereto or such otber specifications a5 may-be esiablished I.?ﬂm time to tme in-
aceardance with Section 3.8 herof” .
C78. The w::lfpmmc 1o Fxhibit A, i soction 1,36 of the Agreement was # typogrephical
exor, and should have said Bxhibit B. Blsowhere i the Agreement, in Section 3.2, CSC agroed

t test (ke Prodoct at a Taboratory (the “Laboratory™) that conforms to specifications, including

N g

AT EAYLED, ]
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specific equipment, sef forth on “tiq attached Exbibit AT unless oliewise a:-ppmvad i vwifing
. by BPP. Echibit A ts entitled “Laboratory Spcasﬂ?;quipma}nt:" |

30. ﬁtithnugh,lhn Spevifications were ot compisted when the &gw:amﬂnt was signed,
there was a.zzp'am: loft for them following the Agreoment, with at “Exhibit B” cover page enfitied
“Specifications for the Praduct.” | | |

31+ Pursuast to section 3.8 of ﬂ-;mIAgrcemmi, BPf had the right to “smend or
sopplement the Specifications unijaterally at any time for the parpose of complylng with Laws,
Regulations, and GMPs.”

3z, BPP timemiticd the Specifiontions to CSC in Deconber 2005, and in keeping
with the 1typg;;raphinai‘ error in the Agreement, e rSpamﬁf.ahona wore originally entitted
*‘xﬁ.piamdix A Quatity Assnzance, Prodietion Controls and Specifications.”

33, CSC accepted the Specifications sent by BPP i Recember 2005, Atno time over
the mext 19 months did CSC purport -lb'xéjwt‘ o éipt:{':riﬁt‘-;!ﬁm.* Rather, C3C repeatedly
expressed its desire to prawic superior produst and exeeed all tandards.

34, InFebruary 2006, BPP made ninor revisions to the Spesifications and !:a:ansm:ttcd
the rovised Spcm Heations to C5C; t]lr:sr. Wers wmctly wntitied “Exiabit B3 Sp:c:ﬁcauans for the
Product.” &t no Hme over (e gext 17 manths did C8C purpurl fo reject the rovised:
Specifications, Tadeed, CSC was - asled sem}ml timer if it bad any comment on these
Specifivations and made 1o feply. A true and cortent copy of the Epcciﬁ{:aﬁm';s is aitached to the
{iﬂmgiaim oy Bxhibit B, | |

35, Demite CSC's lougstanding and documented recvipt of (e qaality control

Spmiﬁ{:&ﬁoné for the Product, CBC respunded {hﬁlatedlﬁ-m BFP’s hne§, 2007 sotice of

AITTIVEHTIATIER]
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defanlt letter by clabiming (iat e oply specifications applicable to the Fl;{}dilcl.' ara ﬁm
“laboratory specsfequipment” ducume.ut found at Bxhibit Ato tze Agreement,

36. Alﬂmuglh C8C repeatedly told BE:?- that t:.he Product would be mamufactized in
sootrdance With eGP, it was slear in the year afler the Agreensent wes signed, that CSC was
oot fiving up fo thess assnrances. For t:xampiu; beginamg i November 2005, BPP reccived
'tmﬁlg reports from CSC that indicated widely varying and' high levels of microbinloginal
-content and possible contamination of Product manufactired hlr}r C3C. The produétion consisted
of more (han seven wotde tons of tho Product. If CSC had been in :;nmpﬁama with CGMP, it
could have traced the sovron of fhe high bacm:'%a fevels by reforonce 10 bateh records aed ather
teaching documentaiion reaqnixed by o3MP, TS could not defeoning the soures of the possible
contamination, howdver, because it had not adeguately prepared or maintained such records,

37,  Rather than dispose of this Pm:i;mt, CAC proposed o inja_diate the Product end -
treroby vastly reduos fize minmhi:}lagic;ai lavels, so thal the Pmduué couldt then be distributed for
saie.

© 38,  BPP tied to work with C8C in addressing fho contamsination preblera,
Ulimately, B?P and C3C and their gounsel met in New Yark, New Yok on m:gust 23,2006t
disouss theso and other issuos regardibg CGSC's purformasce of the ‘Agreemenmt. At o
‘f:mlchwian ollf thal meeting CSC agreed, in writing, that CSC woukl deliver to BPP standerd
operating pmwdur;aﬁ :l:"SﬂPa"} for the Iim:'ﬁaﬁlcm and handling of the ?rpdnct, which were o e’
spproved in writing ‘b_}r BPP, logether with a complete inventory of all existiog ?méunt. In
Ediliitiou, once the ISGI’S were approved, all existing Product {with-certain poénihle exceptions)
woukd be frradisted by 2 (hird puty in accordance with an agreed methodolopy. Finally, .pr:iur fo-

the sates of sy irradisted Product, CRC would defiver 10 BPP & letter from & recoginzed expert '

A

AT , "
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slating thet applicable rules and regulations permit sales of irradiated Product and that the
jreadiated Product has been Ieheled In scoordasce Wikh such rulea and rejulations, A copy of (o
Aupust 23, 2006 letter sesting forth CSC's undertakings with xespect o the imadiation and ofher
performance issues 19 attached 1o the Complaint az Bxbibit C,

39, Pror o the August 2006 meeting, BPP bad advised CSC at various times Hhat o
aonordence with the Agroement C8C was obligated to meet the requirements of proposed 21
CFR Parts 111 and 1172, Cuwrent Good Manufactaring Practice in Mawfiotiming, Packing, o
Holding Dietary Inpredients amd Dictary Supplements {the “Dietary Supplmnen£ Regelations™).

40, During the mesfing on m:gust 23, 2006, CSC would not acknowledge s
d_aﬁgatinﬁ fo comply with the Distery Supplemsent Regnlations, and said it would give the toplo
furibor c&nsid&aﬁoﬂ, On Qctober 9, 2006, BPP sent ah Icﬁmﬂ o Candill at SO and, with
reference to the Dictary Supplement Regulations and the quality sonfrol Specifications, said:

 Alfhouph wé beliove that your addiional assurance i3 not
techuicslly necessary, as these iems ars slroady reguired in
the conteact, we wanted (9 give you the opportumity o
comment on them (o nke sure (hat you were capable of
fulfifing ol of the requirements, Thus 'a writlen
condirraation that you have carcfully examined all parts of
'the FA's propesed ¢GMPs for supplonsents and the BPI’s
requiremonts, and specifications st will comply with all of
them for any fofwre production ig destrable, .

At CSC did nol immediately respond. On October 13, 2006, BPP sent a lafter fo
Caudill that included a copy of the Cctober 9, 2006 cuail. Refering apaimn o, the Aupmst 23,
2006 meeting; BPP stated:

We specifically requested your confimation that CST
would sirictly adbere fo fhe FDA's propused GMPs for
dietery supplemients sud the specifics in the Bxhibit B of -
the contract Letwern BPP and C3C, Although we belizve
that these are weil within lhe terms of the existing contmet, |
and thys your agrecment s not techpically reguired, we
“wanted to make mme that you fally understoed -and were

10—
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committed to adherence o thest Tequirerments. . . . More
than six woeks bave passed {since the Angust 23 menting],
and ve bave ot reepived your response.

42, By email dafed November 14, 2006, rforoncing BPF’s October 13 letter, Caudill
told CIC that he was sending production and GIVEP documents to BEP: |

I cag assure you fhat thesc (MPs meet of exceed the
reguireinents in the Pat T Department of Health and
N Muwmans Services, Food and Drug Admisdstration, 21 CFR
Parts 111 and 112 Current Good Manufzeniring Practice in
Mummfseturing, Packing, or Holding Dietary Supploments; -
Proposed Rule [the Dietary Supplentent Regalations].

43,  Despile C8C's acknowledgment sud reprosentation that B was meching or
exteeding the Dictoy Supplement Reguintons, cse vespanded {belatedly) to BPP's Hme 5,
3007 notice of defanlt leter by cluiming that it wes ot subject to these regulations but (bat it

" would “discuss abﬁgaﬁnns with respeet to compliance with 21 CFR-and ofher Regalations with
" yespent to the menwictore of the Produet”

Labeling an&_,?aﬂmg;;u i .

44.  The Agreement defines “y abeling™ in seotfon 1,21 a5 “any and all material used to
fabol either the Produst, e Packaging of any proxotional materials.” “Packaging” I8 {Ieﬁgc&rin
settion 1.30 #s “all material vsed fn packaging, promotional materials or accumproying e
Product. . " .

43, Section 3.4 (Packaging, Expiration Dating) of the Agivement provides:
a0 aprees, and will require purchasers of the Product for
rosale in the retail mrket, to label and package all Product
with Labeling and Peckaging approved in edvancs and in
writing by BPP, incluing with respect to expiration dafing
and use of Tredemarks. In sddition, any clafms that C3C
or any such purchaser intouds to make on te Labeling
andfor Packaging of the Pioduct with respect 1o health

beneSts of the Product must be yre-npproved by BIF a
required by Section 4.3(b) hercof.

T il

ACTIVHARMTRRY |
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46 C8C was alio reduired o obtain “BFP’s prior express written approval of amy
t}laiim,l inﬁlli.d'ing, vritboul Bmitation, any health clams or clairs aasmmg that the Product is
beneficial to a qg}nm-:mﬂr, it pSC intends to ms_;ka with i‘eﬂpm;t to the Product” (séction 43(0;,
of the Aproement) and CSC agrovd that it “shall not use” the John Hopkins Univensity name in
any Labeling, Packaging or other promotional matle;iais wilhout BPE"s dnd JHU's prior express
written c:m’aé:eut fzeclion 4.4 of the Agreement):

47, Bcspitc CSCs olear and noambipuour obfipntion fo obtein BFP's written,
advance approval of Lal:—aimg and I’ackagmg, B repeaicfﬂ:.r wred or permitted to be wped
Labeling amd Packa{gng (it was not appmvcd in advance by !31’]? In addition, with respect to

' cortpin proposed labels that BPP rcmwmi_and expressly rejected, such labels were thercafier
ypedd amyway. | -

specHom aud Agtht
48.  Pursuant fo section 3.0 of the ﬂgw:mmt BPP bas 2 nth to fmspect CEC's

facilities “for e purpose of maling quality asswrance audits of those fcilities and of the
procedure and process used by f}Si’;‘ in performing ils obligations under this Agretment.”
49, The Agreement slso required CSC to “maintain ia such form readily avaiiable and -

: mmi:rrel;mdibk: to BPP, all reeprds relating to the productivn, maluufa{:mrﬁ, parkaging, labeling,

s‘tor;g¢, slliiiimuni, supplying and disposition of ench Product haiflzh.“ Seotion 52 {Maxmfanmﬁ:l:g

Recordst, “Rerords” are defined 25 “complete and aconzate mcurds,{ﬁln; an‘d books of aceoumt,

imludi:::lg, without limitation, Labomtory. Records, mnmiﬁing ail data reasonably required for

fult and sccurate verification of the performance of {USC's] obligations wnder this Agreenont.”

Section 6.1 mmrﬁs}

17
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50 BI"P glso bas the right under the Agrecmont to “ause to have auditid and maké
mpms of any Reoords ... o muﬁﬂn 08C"s compliance with ﬂ:a Agreement”  Seclion .4
(Audit), | .

51, In November 2006, (SC delivered fo BI’P &ﬁcummtaiim relating to €S0y
manufhcture and pmr;iuuﬁoﬁ of tﬁe Product In i:.‘e]iwﬁn;g thete mateviels, CSC staled that ity
(MPs “mibet o exceed"” the requirements of the Dictary Supplement Regulations.

| 57, BPP metained a consuléant, Mr, Gal Reynolds, to teview the CSC documentation,
M. stynuids sotired from the U.S. Food and Drug Administration in 1999 1afbrzr more than 36
yoars with the agcncy: At the time of bis retirement he was Dimﬁ;}r, Officor of Ficld Progrums,
Center for Food Sefety and Applied Mutition in Wasl'ﬁngmn,-p.c. Ma: R.a:;rmfda ig an app:éwd
a.u{iitc;t of the Watural Pmdulcfs Asgocintion GMP Certification ngmﬂz, _

§3.  Yn bis Maroh 56, 2007 repost {the “March 16 Report”), Mr. Reynolds Histed 20
different areas of requisite GMP documentation (hat were not px-nﬁé:bd by CSC. He conahnfed |
fhat CSC"s dacimaents did mot cstablish compliance with oither cumrent Good Monufaotring -
Practices as sét forth In. the Dielary Supplement Eﬂg\ﬂaﬁﬂ;}s or the Specifications.

55, CSCis Yeadguartered i Lﬂuisu;iiia, Kentucky, but it does not mmf&unrm SGSat

Cits fac:i:ﬁcs there, Rather, SGS was manufactttwd and planned for manufasture in ‘other
lncations, including Texas, Minnesota, Kensas, and German}r CEE does siore SGS paﬂkeﬂ for
distribution 25 an mg;redxmt as well as SGS-contatning pro dhugts in I.mnsi.riﬂe

| 55. -As desoribod dbovo, seotions 6.2 ond 6.1 of the Agreemeit ohligated CSC (o
maintai;a in a foim “readily available and comprehendible o BPP” &l Rmrds relating 10 the

production, manufacture, packaging, labeling, storage, shipment, supplyibg and digposition of

- 1F
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| wach Product batch, 25 well es al] dataxeasonably réguired for 2 fill aod accurate verification of
the performance u:f' its gbligations, _ .

- 5. By h;,ﬁr,r dated March 23, 2007, E}FI-‘?:::max—:im{ 2 ¢opy of the March 16 Report
(witont exhilits) to CSC, and notified CSC that BPY intended to airdit £SC’s compliance with
GMP and the Specifications {ma_“ﬁr;:dit Nul‘i'%ﬁ"}. The Audit Notive sm:c;r.'i that (ke sud® would
include rn'inspection of the CSC Leboratories and Records. A wueand carrect copy of the Audit -
Notior is attached fo the Cnmpiamt ay Exhibit . 1 .

57, Tha Audit Hotice specified many of the Records and meterials that the audittemm
intended to Teview, and told €SC that it shuuld “hmre availible for inspection any documents
thet ere described in detail on papes 3 and 4" of ﬂ:i:: March 16 Report, “togetor with all
Laimram:rjf Records and testing datd.™ _

58.  The Audit Molice also advised CSC thet it shuuld have ready for inzpection. ar’d
review the current GMP docussenistion in conpeetion with 2 planned aew Froduct, culled SGB-

. 260, a5 well as Pm&:ict samples, and all pricr end planned fabels that had boen or wyould be used
f'mr the Froduct, ‘

59, By lettef deted Aprdl 11, 2607, O8C 5 caunsu] proposed a ncw subliconsing

_. agresment to BEEe counsel, by which C8C would be penmitiod to use the BPP patent rights end
Kziu%Hi;w, But not the tademarks, i exchange for soyalty payments fro CaC. The proposed
| éﬂ&%}gammzt did not confain any right of BPP o au;iit or inspect the CSC munulacturing and
production facilities.

G0,  BEP ad:visﬁd CBC that i was willing to c:i_ler into such a new agreement, provided

that, among other jtems — in Hew of BPP’s audit and mspection rights -~ CSC agresd to have &

o itk
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repuishle thitd party certify tiist the Sﬁﬂ-mmi]ﬁng'pmdm have bool: mamdactured, ﬁlic:i,
stored, shipped and handled in acoordance with cGMPS. )

‘51, CSC & not Tespond or gbject to the Audit Neotice, Rather, it sought and
received, o a Himited cxtent, a4 ds}ay o, the actual dates of the andit, which went forvard Som
Agril 25 - 26, 2007. Tie suditors also visited JLM Phannatech, Inc. (LM} in Seymowr,

Indiana od April 27, 2007. FiMisa C8C suloontractor thet has & Himited role with respect o the
‘production of SGB; it fc::aivéﬁ 8GS producls from other manufschring facilities and blends i
efors packing it in el .

62, Tho audit of the CSC faciliies concluded hat CEC s not operating s acoordanoe
with cithor GMP or the Speoifications. In his May 31, 2007 report (the “Andit Report?), Mr.
Reimolds found 1o change in the documentation-deficiencios o had listed in bis March 16
lepuﬂ. Deapite the clear idmﬁﬂmlif;n of dormments 10 be 'mspeeu;;d sét forth in the Audit.

" Notice and the rcquimnuﬁta of the Agreemant:
The only documentation that was svailable reganiing the
GMP stotmg of the maoufacturing facilities was  thet
prviously provided asd reviowed snd evalusted in my
Mazoh 26 [sic], 2007 report, The fiom [CSC] did not have
copies of GMP policies and procedures. The firm did not
ftave s index of said docummentation for review, Caudill
JCSC] was oot able o demonstrats that SGS hay been made
i compliance with cOMP and was not sblo 1o provide any
aisurence that the company ot iy menufrcturing parincys
wrere prepared or in 2 position fo follow the 2003 propostd
dielary supplement cGMPe, )
A tue and comeot copy of the Andit Report {without exhibits) 3s attached to the Complaint as
Bxhibit E, |
63.  The Audit Repori alko found (il CSC was not in compliance wilk the
. Specifieations, For example, Soction 1 of the Specifications requires C8C to bave a quilify

control unit to eosure (among other things) that the maniifactoring operations for the Product ere
- - 15 — . - " N
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perf(mﬁaﬁ propérly, and to approve of reject products .zzianuﬁ;hmd,' pmchéad, peciced, of
carﬁsig:-:aci to aﬂicm. ;Il‘lm Andit Reporl Ifuuud, however, “here iq ;5{:: fully, ﬁmuﬁauiug.'(}un]ity .
it at CSC snd that, to the extent a CSC representative Ihﬁs -::-rb_smod the mansfactre and
_ nackaging of ihf: Product by others, “rere stems to kave beon 10 involvemenl of the quality
cantmll,mﬁt in evaluating or determpnmg 'I‘.‘,-f.'r‘mpifﬁﬂﬁl; by the 3rd parly manufhoturing facilities”
with the Dictary Supplement Regulafions. .

64, Tn s conclusions, M. Reynolds steted:
Clearly, the company ceuld not provide documentation.
establishing (1} that it iz in comhplance with the 2003
proposed dietary supplement o3nPs, (2) that the compemy
fias oven made. m effort to ohieve such complhisnce, oF
{33 that the company undertood ‘whet jpolicies and
practices were Necessary o achieve compliancs with
cGMPs or the 2003 propused cGMPs, In fact; in light of
{CSC employes] Mr. Ashist’s conments with resprect to -
the 1997 “advapce notics” cGMPz it seemed clear that
procedures desigoed fo be fully covppliant with the 20603
vroposal are mot now wd heve never been in place
apywhers  slong  the  ouent mansfzoturing  chain.
Similardy, it is cqually clear that 538 5 mot masufzchmed
in agrordance with Product Specifications.

65. The Audit Report closed wifh the fllowing statement;

Documented policies and procedures and  smpporting
records are the cornerstons of cGMP compliance. An SOP
' shomld exist for operating or controfling tech piece of
equipment, systom of process that must be cloaned,
mrintsined, calibzated, or otherwise affeots fho finished
product, Ducumentation and records xmust he compiele,
nderstandable and demonstvate that & fine’s policies and
proceduzes were followed to ensure & product meely itz
purgotied identity, compesition, strenglh, qualily and
purity. With the possiblo exception of JLM, informiation
was not provided that allows me lo copciude that the
mamifctering steps porformed) by [CSC subcontacton]
wese done in comapliznes with the provisions of proposed
! 21 CFR Pasts 111 and 112.,

" Notice of Events of Defaul¢
w1
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66, Section 10.2{a) of thr:c: Agrecment pmvia:im tn relegant pat thet RPP may
termiinate it:f'or an “Bvent of Defiull which CSC has not _curé;:i, to Gize reazonsble satisfaction of
BPP . . . within 30 days of BPP’s written anfice” to CSC. -

67.  Sestion 10.3 miates that ‘:‘{e}ash of e -i'ollawing events shall constitute an *Bvent -
of Defialt” by CSC” inoiuding:

(6} Ouslty Coptrol material breach of aa obligation
relpting fo the Laboratory or mamuacture of the Product

() mg,tgximﬂm@”ﬁ: sy other material breach of this
Agreement,

68. By letter dated June 8, 2007, BFF notifed CSC that CSC was in defaunit under
Botls of the dbove provistons, The BPF jetter (the “I}i}ﬁiuitiq?ﬁcn’;} e;ncloacd a.copy of the Audit
Report, In eddition fo the hreeches rolating to the manuﬁmm;ingl standards, factiitics, product
specifications, and xecordls — a8 deseribed iln? Audit Report, lhﬂT&i‘ninaﬁo:: Leiltcrl Hsted mote
then & dozen othes :;ﬁateﬁa& breaches relsting t;::- joboling, wse of hrealth clsims, pmduct"ﬁam;ihlts,
mazieting, Customer, communication files, ad filwe to conmply with ypecific obligntions, .
sonfinmed by C5C inthe ;'mgmzt '23} 2006 lelter, mgaxdmg jrradistion, inventory, and fabeling of
the Produet, & {rue and corredt Gﬂpl}" of the Dofanlt Natioe, without its enclosares, 75 atteched to.
the '{Jamplai:m as Bybibit ¥. Most of the breaches Hated o the Default Notice had been e

- subjeot o pravious, but fafled, efforts by BYR to obtain CSC's complianee.

65.  In sccordance with e ﬂgrenmmt{ﬁw Defzult Notice stated firat the termination
of the Agrcemmgnt would not onour .Ef within 30 days fom The notico “CSK& cures the Bvents of
Defsult to 11.@ reasonable satisfaction of BPP.." |

?{} In tho 30 days that followed the Defit Notice (the “Cure Pericd™), C8C did not
tel} BFP that CSC would curer ot atiempt to cure oy of the Bvents of Defaalt set forth in the

Drefanit ﬁoﬁﬂm
S 2
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71.  During tho Cure Perfod, C5C did not wiite 1 BYP to dispute, rejont, or taice issue
fn any way with the Bvents of Defaidt set forth in the Defanlt Notive. -

72, Pursusnt to the Agreement, (he Defoult Notice stated that in. the ahsence of cure
by CC of its Bvents of Default, the Agreement would terminale effective on July 12, 2007 (the
“Bffective Dale™). _

73;  On or sboul July 10,2007 CSC’s ‘eonpsel, Patrick Welsh, contacted BPP's
coumsel, Floyd Witthn, to reguest a short extension of the Bifective Date sot forth in tho Diefmit
Notiee in onder to facilitate the continned negotiation of a possible new agreement, which would
commento jumediately and repiace e existing Agrosment,

74, By lotter dated Fuly Y1, 2007, BEP agreet to extend the Rffective Date to Yuly 21,
2007 “for the sole p@osﬂ of giving the partics Hme lo nagotiate anew Sublicense, Mantfacture
and Distibution. Agneontent ahd for no-other purpose.” The letter — which referred o the
Dofanlt Wotice as the “Letter” - coptinued:

If, o or before Jaly 20, 2007, BPP and CSC enfer into 4
new Sublicense, Marufactme and Distribution Agreement,”
then BPP will withdrew the Lefter, X, on or before July 20,
2007, BPP and CSC do not enter ite 2 new Sublicense,
Manufasture and Distibution Agreement, then the Lettex
shail contine i effect and the Bffeclive Date shall be

July 21, 2007, Excnpt: as fierehy modified, the Letier
reraaing unchangerl snd in full foroe and effect,

A tree and comect copy of ke uly i1, 2007 Tetter s aﬂanimd io lin?- Cumplamt as Ii‘xiuhzt &
© 75, BFP and CSC did not enfer into a new ]mnsmg agrecment on or beforé July 20,
2007. | -
7. On the aflemoon of fuly 20, 2007, Wekh (CSC's counsel) lophoned Wittin
{l?:FP'S mumai} in Mew York and advised him that CSC wag not capable of complying with
- BPP'5 requiremnent {hat, prior (o afy further salos of SGSﬂun;&iﬂing products, C8C naust provide

18
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BPP will a third paty cortifostion that the products have been manufactued, flled, stored,
shipped and hendled in scordance with, specifications, p;hpusud_igg BEP, that il}c;}tpnmtﬂd.ﬁlﬁ

Dietary SuPplmnant Repralations. o |
7. At4:57 pm (BIVT) on July 20, 2007, Welsh sent Wittlin a letier sigeed b}r Candill
on C8C letterhead, and addressed to BYP, which purporied lo iake ipguei with al aspects erlf
BEP's Defavit Motice, with one sxorption relating o msurance. A frae and corxect capy of the

| CSC Tettor s attached 1o the Complaint as Bxhibit B

78, The .{ZEG Juby 20, 2007 letior states that, contrary to the sgreement and CSC78
! - own prior statements and’ conduct, OSC was ot subject to either ke $pmiﬁcﬁﬁoﬂs or e

Dictary Supplement Repulations, Serrmingly cblivious iy its own oconsistencies, CSC stated

that CSC would contimie to manuiscture and sell the Product because, in C8C's view, the
Agrepment had not been- mrmmnmd.
7, In a:;uurdﬁncc W‘lﬁl the Agroement, the Dsfmﬂt Matice, snd BPP's July 11, 2007

letter, the Agresment ternmpafed on July 21, 2007,

Reyersion of Ri_glatﬁm BET

a0, smf.im; 160.4¢8) -::f the Apreemacit pmwdaﬁ that upon tmmnmhtm of the

Aprevmemt, “all rights hermn pramied 10 CSC shall rovert to BPP and CSC ghall coaso the )

mdumﬂn manuiactare, d:slnhulmn, sate, use o adventizement of the Produst”
1. Seotion 10, 4(b) emd () of e Agreeniont permit CSC to sell its amsung mvmlmy
of 80S-containing products during e 90-dzy period following mmmah:m_ -af fhe Agreomest,

put oply if CSC prqmpth; delivers & sr:h—:uiul@d of itz cxisling inventory to BPP, and BIT then

. deglines fo purchiase Hhat inventory. s haslfailcdm deliver 4 scheduls of its existing inventary

to BPF and therefors has qo Hight to sell its inventory of the SG8-conizining producle.

- e
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2, Undes section 10.4(c) of the Agresment, CSC agreed that it would not promots oF
advertise the Produét following the rermindtion of the Agreoment. |
6. Seption 104(®) of e Agmement reqics fhat, upon termination of e
Agmm'ﬂant, CSC ghall roturs the “Confidential Tnformation” of PP defined in Section 13.2 of
ihe Agreoment as ‘sttch pazty's pmynﬂtary, echmical information, markeling mﬁuxma&vm,
selentific data, “eqnfidential” mesked or designated information, snd ail other inforiation which
' remzonable person would treat confidentially.” o

Unpaid Royvald I

24, C&C agmsd o maki quaﬂaﬂy royaity paymmtﬁ o BFP purswmt in section 5.2 of
the Apreement, CSC hus fated to pay BYP the April - Jmm 2007 v:uyaity pa:.rnimt. ‘This also
constifites an Hvent a{:'Dcfanit under e Agroemant.

85. C8C a,gr,rmd lo pay a minimwm my:alt}' to BEY of $100,000 for the yerr onding
| December 6, 2007, loss the amount CSC bas pakd in actunl voyalties for the same period. With
e tc:rminaﬁm ofthe Agmmaut cﬂ’cg:hw Ea]y 25, 2_!3{}'?. U5 owes — and has :mt pa:d ~BFP 2
prorated mintmum royalfy amonnt of $36,660, -

As gnd For » e Cagge of Aetion Aralpst Dafindenl
(Breach of Confract)

86, . Plointife BPY repests and realloges each md every allegation in paragraphs 1
ﬂa.rm:gh 85 of this Camplain as if fujly set forll hergin - |

§7.  The Agroement constioated a valid and binding contract betsvoen BPP hd CSC.
g8, BFP fully and faithfally pecformed all its olligetions under the Agrepment.

8%,  CSC materislly broached the terms of the Agroement ad did not eare of Bltenopt

1o ure its defaults in accondance with the torms of the Agreemeht,

ATV B LB
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90, CSC frther breached its obligation to pey te contructually spectfied royalty
paynents il'nr the second quamn: of 2007 and the prosated mindmens _r;}yalty payaents dae mdar
tho fermimated W{:uﬁ | |

o1, Imsl # dirdct amd profimate result of the foropoing, BPE has suffered ;iamagﬂﬁ in an
amount to be dzt:;rmim& at gial, but in nio event 11333 !ha;i Eﬁﬁ,{}ﬂ'{}.

&_gd Yoor g Second Couye of Acfion Against Belen M
[Breach of Coutract)

92.  Plinliff BPP repuats ﬁnd reotleges cach and every allegation in paragraphs 1
throngh 91 of this Cn:}mplamt aif fulij' set forth hemm.

93,  The Agreement congtiluted & vnii{i and binding mmxax:t bebweon BPP and CBC,

94, BPP filiy and ihiﬁafuily performed all its obligations under the &gmma_nt,l
including conveying its pmpmtary and mnﬁdcnhal mfﬂnnahan repadiing SGB-containiog |
pm&ucts to CSC, and penpiting (S0 1o use BPP's patents trademaris, Kuow—Huw and qther
intznpible pmpmy snd rights.

95-. CRC has breached (e postm:nahon provigions of tl:us agrccmcnt by failing,
wrlbont }ushﬁmhm, 1o cemc fhe pmduclwn, manufacture, {l:sslnhulmn, sale, URe Of
atiwlrﬁxemmt-nf the Product, constiteting m unauthorized dse of BPP’s proprictary and
confidential information, patests, trademks, Kaow-How ond other imtengibie properly and
riphts. | ' |

96 CSC has Ruther breached the post-rermination provisions of the Apreement by
f-'ulmg to mw;?n BEP"s Confidential Information in accordance with Section 1040 1of. the
Agreement. | ' |

97, ﬁsla direct n_m:i proxizeate resuit of the foregoing, BPP is now safforiny aod will
continue to S\lﬁ';ﬁ'f freparable injory. |

T
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As and for gﬁfm{ Cm:sq af Actinr Apaingt Dofendant

{Hniagt Enzichnont)

93,  Plainliff BPP repeals snd tealleges cack dnd every aflegation in paragrabhy 1
through 97 of his Complaint a5 if fully set forth Kerein.

.89,  BPP conveyed it proprictary and confidential information reganting SGS-
containing products to C-SCI, relying oﬁ C3Cs promise that pot forprination of the Agreement,
ail riphis g::mmd 10 C3C would rovert to BPP “and céc: shiall cease the production, mannfictare,
d:smbuhom aale use ar sdvertisement of (ke Produst”™ ' '

100,  CBC hes relained and continues the use of BPP's pmpm:taxjf and confidential -
infbrmation, patents, tredemarks, Know-How and pther intangible property and sights despite e
terminution of the .ri.grwmcnt

101, As & direct and proximate result of the forogoing, CEC hes been un;usﬁ:.r csmchcd
at BPP's axpense, and in equity and good conscionce C5C should make restitution to BPP, in ant
¢ amount ?(; bodetermined at trial.

As and Far:-r Foorth Cause of dction AgRins ¢ Defpndant
{Trademark Tafringement under 15 US.LC § 1125

102, Plainliff BPP ropeats and restioges each and evory allegation in prarajraphs 1
ﬂmu,gh 101 of this Cumpiamt as if fully set forth Herein.

£03. .BPP bus epplied for registration of its 8GS log:;r {mfmww& hem as “BOE
lopo™) with the nited States Patent aad Tradenardk Offfce (“USPTOM, w!uch was fied on
October 27, 2005, In eddiion, e Brassica }?mtccfivé Produst joge (the “DPP@ ingnl"’} iz
cegistered upon the Principal register of the USPTO a5 United States Rogietration No. 2,252,002,
ot was lspucd on Fune 5, 1999,

104, CSC continues to use and seil SGS-tontaining produets bearing the SGB logo,

u:nludmg the prumutmn and sale of sich products on CBC's website Tttp/fwerv, yuursgs cony.
P2
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A (rue md comeet cony of two pages fom the CSC website s atiached to the Conaplaint g,
Exhibit 1. C3C'9 ongqi;sg use of the 5G8 loge in ca?ljuqeﬁon with the sale of §(GS-containing
producis infiinges the tights of BEP in. tie 8GS logo.

185, C8C’s use of ﬂm SGS oo in conneation with SGS-contalning products i likely
io cage cmﬁmian, mistake or dcca:phﬁn a3 to tlm sunm origit o spansursh:p of CB's gm:ds

i1 that the public and ofhers are likely 0 wrongly behwe tat CRC's poods are gfmume EPP
gouds, and are sponsored by. ar approved by, or ficensed by, of affifiated with ov in some Wiy
 legitmately mnncctcd with BPP, ail to BPP's imeparable hanp.

106. © BPP has no r.umml aver the quality of joods sold by C8C, and hecanse of fo
conﬁxsmn gy bo the soures, ongin or sponsordiip engeudered by CSC, BPE"s valaable f;mdwﬁl

. in respect to the 4GS logo will be diminished,

167, Upon information and belief, despite thé fact that CSC has tmowiedge Gat the
wademark laws of (he United States protect the 5GS logo, CSC is meverlholoss willfully
mﬁmgmg the SGS topo,

1{}8. A ad:rect angd pmmmta result of the fcrmgnmg, BrEi I8 now suflering and will
continue to suffer mpamblc njury. BPP has nisu suffered domoges as @ result of CSC’s
trademark mﬁmgamuﬂt, in an amount i G detﬂmmmd by the Courl,

Ag mud For o Fith L2 use of Action Agniest Dafendant
{Tﬁrnmhmmt nnder 15 .80, § 1125(3}]

19 lenui‘f Bry rapearts and reallepes each and every aliﬁgamon in pmgraphﬂ 1
trrough 103 of this {:umplaint as if Rally sot.forth heredn

110, I{JS'C &w:.pﬁvel*,; promotes, offers for sale afd sells 8GS-containing products,
afffced with fie SGB logo, that are not genuine BPP goods, but nwerl:'t_teless i‘a!s::l}_r represents

those goeds 1o be gonvine BPP goods.”

o
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111, More specifieatly, CSC deveptively promotes, offers for sale and solls SGS-
containing products bearing the 8GS logo s genuine BPP goods, whe:u thmm gnmis are of a
leaser quality because they ure not mapufactored in accordance With BPF‘s quahty sontral

. reguirements,

112. .Y duw, and proximatc resait af the forepoing, B?P iz now sufﬁsrmg and will

cophiane fo aqfﬁ:i' jrreparebie injury, BYP bag alse suffered damages as a yomidt of CSe's

conduct, in an smount fo be determined by the Court,

As 2l For s Sixth Canse of Action Agafoét Defundant
(vEsappropriation of Proprietary and Confidential Information)

113, Plainff BPP repeals and reallegos each and every slfcpation in pamgraphs 1
through 112 of thia Copaplaint as 3 Ihﬁysﬂt forth hovein. . - |
114. Cé%C has obtained BPP's proprietary aod cunﬂdcﬁﬁqi Waﬁun pursuant to the
Apretrnent. | 1 : _ |
115, DPP hus taken reasonsble steps to protest its proprietary and confidential
.inﬁ}rmaiiun by siafing in Section, 10.3(@) of the Apreoment that C5C is prohibited from wing
BPP's proprictary and confideotial information upon tcrmiuaﬁaﬁ of the Agreement.
. 16 " BPP has the tight to exclusive owmership, crioyment, and use of its proprictry
and confidental mfumah{:-n
117, CRCis now using BPP's poprietary and confidential information in breseh of the
post-termipation provisions of the Agresnient. g
114. 13&3 a direst and provimate result of the foregoing, BPIP in now suffering and will
contine to soffer ixr;apamhlé injury, BPP has elso suffered direct and conseruential hamm a8 4
rosult of .C-SC'S mlsappropriation of BPP’s proprivtary and wnﬁ;icnﬁal informadion snd is
catitled to dan:;agisg. ' - |
-2
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Az zod Fora S&vggﬂr anss of detlan Agaloyt Defondant
(New York Unfatr Competition - N.Y.GB.L. §§ 349 and 350}

119, Pleintiff BPP repeals md rcaiiagcs each ‘and every allegation in paragraphs 1
throuph 118 of this Congplayol umf Sty set forth Rerein. |

120, SO colls or distributes SGS-containing prodlihﬁ ta customers in the State of
New Ym’:: and -:'.Ise:wiu:m In the covrge of its busmszss, €S0 15 engsged in consumer-oricated
acts that axe misteading in 2 mnterial way, and {hat cause injury to BEP.

121, CSCis mannfacturing, dishibutiog ane! seliing SGS-containing products bearing
the 3GB Iflago even though 1hoy are not genuie BPP products tnd do not adhere to BPTFs quality
-::untml wqmrcmcms |

122.  Consumers arc decoived mto belioving that thc SCS-camalnmg products sold by
30 with the SGR logo sre genvive BFP goods but insteed reneive poods thet are of & lesser
quality. 1 : :

123, (8Cis akso ﬂxp].:uiling BFI's pmpﬁﬁarjf and confidenticl itformation jn breach '
qu the . post-icrmination pmvisiar‘m of the Aprebment and thereforc misapproprigking &
Immmmmi advantage belonging 1o BED, - -

124,  As u direct md pm:r:umm resalt of the foregoing, BPR iz pow suﬁ'cung and will
continus fo-suffer imf:paxabic injur:.f'. BPP hiag niso soffered damages as A osuit of C8C's wfaw '
comnpefition, it an amount to i}u';ietumiued by the Cﬂurt.'

Ay and Fg;r i Eieht Cruse af Actiod Apainst Refordant
(Commen Law Unfair Competition)

125, Plaintiff BPP repats and maﬁt:gﬁa puch and every allegation in paragraphs 1
throngh 124 of this Comyplaint a9 if fully set forlh berein,
126.  B¥FP has mvested sui:stanﬁal time, ¢flovt, resources, snd money in #ts G5 logo

and in maintaining 1ts proprietary and confidential mfﬂnmtmn
25
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127, CSC impropey uses the SGS logo & BPP's proprictary and confidential
- tnformetion. | _ s |

| 128. Upon fformation end belief, CSC continues to uso the -SGS logo md BRR's
 proprietary end confidential informaticn.

129, CSC will gam 2 uonfir aﬁvant&go in the markﬂlplaw l:y wrongly ueing the 5GS
lngo and BPP"s propsictary and confidential information, ‘

130, OSC's intentional use of the SGs logo aperates to confise and mislead custorners, -

131, BPP has bees, aud lv ikely to Le furiher, damaged by CSC's jmproper and
;nu:uiimzal use of the SGS lopo and BPP's proprictary and confidential information. '

132, As 2 direct and proximale resuit uf the fam;;viﬂg, BPP is now suffering and wiil
continte 1o suffer irmpamhf{. injury. BPP has also suffered damnges as & reslt of CSC7s unfair
cﬂmpﬂ&tam, i an amount to be dmmnc:i by the Cﬂuﬂ

WHEREFORE, plaintiff Brassica Protection Products LLC mspcmﬁﬂiy demnnds:
judgment as ferltows:

oN ':'.'HE KIRSE CMISE OF &CTIBN for judgenent agatast defmdmt Caudill Seed
& Warghouse Co., e, b an amomnt (o be determined by the Courl, ’

ON THE SECDNI} CAUSE OF ACI’I{}I"L that Dofendant, its agents, mprm'mmﬂms
| and at} other parsons acting in concert with # be enjoined a;:ad restrained, during be peadency of
this action, and permanently %hemaﬁw, from the continued wse and exploitation of plaintif
Hrassica Protection Products’ fights pranted to defendant under the Agreeioent, and finther
ordering defmdgnt o cease the prothiction, menufacmes, Gistribution, sale, st or advertizenment
of the i?mdut:t and fusther ordering defendent to return the Confidential Information pmlmirmi

. uiidor the tems of e Agreenen;

-y
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e e amni

ON THE YHIRD CAUSE OF ACTION: for judgment against defendant Caudill Seed

& Warei;ousﬂ Co., Inc. in an amonnt lo be dcterm_incd by tha Court; |

ON THE POURTH CAUSE OF ACTION: that Defendant, ile agents, reprosentatives
and sl other persons acting it concert with it be enjoined and restained, during the perdency of

{his sction, ardl permanently thereafter, from tie contmed uso and exploitation of plaptil

 Buassica Protection Products’ trademarks and SGB logo, together with damages and an awerd of

plamtifPs reasonsble atorneys” fees and costs, i) amounts to be detormined by the Cotrty
ON THE FIFTR CAUSE OF ACTION: that Défendant, ite agents, representalives and
all other persons sctfng in convert with # bo enjoined and vesteained, duing the pendency of fiis

getion, and permanently thereafior, from the continned use and cxploitation of plaintiff Brassica

" Protection Products’ hadeimmks or SGS jogo, from vepresmiing to amyome that any

SGS-containing products it sélls or distributes are gmuinu-ﬁ?f’ goods and fom distributing 2uy
SGE<ontaining products sh.ipp{’-*ti or sold in packaging reflecting the BRF trademark or $G3
Jogo, together with daméges mnd an award of plaintiff’s reasonabie Etﬁﬂmays‘ fees and costy, in
amounts to be delemmined by the Courdy |

ON THE STCTH CAUSE OF ACTION: that Defenduat, its sgents, reprusontatives and
all oiher FB’;I.:EDIE acslin_g in mnﬂ;m' with it be aﬁjainmi and restrained, during the pendency of Gds

"

action, and permau&ntf:,r thereaficr, from the continued use and exploitation of plaintiif Braswes

,Pmténﬁau Products’ confidential and proprietary information previously supplied to defendamt

mder the terinated Agreement by crdering defendaot 10 rotim platiff's proprictry and

confidential nformution and cease the production, manufzchure, distribution, sale, use or

advertiserient of the Produet; and forl jadgment against the defendant in the smownt o be

determined by the Court;

w2
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ON THE SEVENTH CAUSE OF ACTION: Uit Defendant,its spents, represeatatives
and Ia]l olber persons actinig.in concart with it be enjolned and reslr&mad, duriug the pendency of
this action, and permonently thereafior, from the continued use and a:r;piuit;aﬁun of piainﬁff
Brassica I*mtuclfnn?m-:iupls’ proprictary and confidential inforoeation. praviously supplied o
Jofendsnt wnder the ferminated Agreement and P!ainﬁif B;‘asaica Protection  Produets’

" tondeomerks and SGS fogo and for judgment against defordant Coudill Seed & Warchouss Co
Tne. by an amount 10 bc,drztermi:lmd by the Court ﬂinﬁ for trebling of d;:rnagss if the Copd fipds
ﬂll:!lt the Defendant willfully or Imwlingl:.r violated N.Y.G.B.L. § 349 and § 350, m’.llﬂ plaintiffs
reasopable aﬂﬂ;ﬁﬂ}ﬂ' fers and 6osls, in amounts to be dotermined by the Court;

ON THE BIGHTE CAUSE OF ﬁCT.I{':}N: that Defendant, its ageuts, representatives
snd aff ntI;ér persons asting in concert with 1t be enjoined and restrained, dﬁring the pendemey af
1kis. action, snd: permanently thoreafler, fom fhe continwed use and axp'.iuitaﬁcfil_ of nlaintdf
Braisica Protection Producls’ proprietaiy sud confidential information previcusly supplied 10
dofendant ander i.lml terminated Agreerment and Plaindiff Brassica Protection Products’
irndemarks and SGS logo and for judgﬁ::nnt against defendant Coudilt Seed & Warchouse Co.,

fize. i1 & amount to be determined by the Courd, .

328 -
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1

ON ALL CAUSES OF ACYION, for intorost at the-statufory rate, taxable costs and

dishursements, maml:f{a aforaeys’ fees to the extent allowable at v, and for sach other and
firther veHlef ag to the Cowt ruay sedm just znd pmpéar.

Dated: New York, New Yok . v
Angust 6, 2007 . -

Respentiidly submitied,

gt

Hidoard L. Powery .
- BINGHAM McCUTCHEN LLY

Attornays for Plaintff ’

359 Park. Avenus

New York, Wow York 10022

{212} 7057060
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