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By ECF

The Honorable Nicholas G. Garaufis
United States District Judge

United States District Court

225 Cadman Plaza East

Brooklyn, New York 11201

Re:  United States v. Keith Raniere, et al.
Criminal Docket No. 18-204 (S-2) NGG) (VMS)

We are requesting to withdraw our recent filing (ECF 1232) which contained an error.
Please consider this Response to the Govermment’s Reply regarding the Photograph Technician.

While the Court ordered the Defense to not respond to the govemment’s reply to
Defense’s Motion to Reconsider, (See, Order Nov. 21, 2023) we do not believe the Court issued
such an order regarding Defense’s Separate Non-Statutory Motion to Compel Post-Judgment
Material & Exculpatory Discovery Regarding Newly Disclosed Photograph Technician. (See,
Order Dec. 21, 2023). Respectfully, the Defense submits this brief corrected response to the
government’s reply. (ECF 1231).

The government’s response sidesteps the key issue, which is their withholding of
information, particularly the identity and actions taken by the newly disclosed photograph
technician, whose existence was concealed from the Defense until July 21, 2023, not the fact that
trial counsel knew that the card was accessed without a write-blocker. (ECF 1231 at 2). In their
response, the government highlights that “Raniere’s trial counsel cross-examined Forensic
Examiner Booth regarding the access, and that trial counsel chose to strategically avoid the issue
any further.” (ECF 1231 at 2). Indeed, they stress that “Raniere’s trial counsel asked Examiner
Booth whether he was aware of the identity of the law enforcement agent that had accessed the
camera card.” (Id.). This is unsurprising, as this was certainly information that would be, and
continues to be, sought by the Defense. However, the govemment overlooks that during the
examination of Examiner Booth, the identity and position of the person who accessed the card
was withheld:

Counsel: Do you know the name of the person who accessed the SD or media card,
Exhibit 524, on September 19, 20187



Booth: No, I do not.

Counsel: Do you have any record in any piece of evidence or notes that reflects the.
accessing of Government Exhibit 524 by any representative of the FBI on September 19,
2018?

Booth: No, I do not.

(Trial T. 4973:19-25)

In hindsight, and because the government recently disclosed the identity of the person
who accessed and altered the media card as a “Federal Bureau of Investigation photograph
technician,” any argument that trial counsel failed to pursue this strategy is misleading. (ECF
1231 at 1). As was recently disclosed for the first time, the govermment does know who accessed
the camera card, and the above questioning reveals that witnesses concealed and withheld the
identity, existence, and actions of this person from the defendant. So, when the government
argues that trial counsel “did not raise this issue further, nor did he attempt to [further] question
any law enforcement agents regarding the access,” they fail to note that such a “strategic
decision” was based on the improper suppression of crucial evidence by government witnesses.
Indeed, had counsel been told the identity and specific actions of the photo technician, who we
have previously demonstrated did more than just “copy” the photos, he likely would have
pursued a different strategy.

The government concealed this information until disclosing it in its consolidated
opposition to the Defense motions, four years after trial, to claim that the alteration of the camera
card while in FBI custody was not due to intentional tampering. (ECF 1213 at 11, n.6). Non-
disclosure of the identity, actions, and communications of the photograph technician prevents the
Defense from having an opportunity to fairly and competently reply to the opposition to his Rule
33 motion. As such, the Defense respectfully requests that the Court compel disclosure of the
requested evidence.

Dated: January 25, 2024
Respectfully submitted,

/s/ Arthur L. Aidala

/s/ Michael Jaccarino

Aidala, Bertuna & Kamins, P.C.
546 5th Avenue, 6th Floor

New York, New York 10036
Attorneys for Keith Raniere

/s/ Joseph M. Tully

Tully & Weiss Attorneys at Law
713 Main Street

Martinez, California 94553
Attorney for Keith Raniere




