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1" THEUYITED STATES DISTRICT COURT
EASTER! DISTRICT OF MICHIGA!
TORTHER! DIVISIO!

STATE OF MICHIGAN,

V. CRIMINAL ACTION NO.:

JOHN FRANCIS SCHOEN IIl,

N—r N—r S N

Defendant.

10TICE OF REMOVAL OF CRIMITALACTIO! TO FEDERAL COURT
Pursuant to 28 U.S.C. 88 1442 and 1455, Defendant John Francis Schoen 11

(“Defendant” herein), through counsel, Marc Curtis of the Defender of the Blue,
hereby timely removes this action from the 81st District Court to the United States
District Court for the Eastern District of Michigan, following his March 11, 2026
arraignment. Copies of all process, pleadings, and orders served upon United
States Federal Air Marshal John Francis Schoen 111 (“FAM Schoen”) are attached
as Exhibit 1, pursuant to 28 U.S.C. § 1455. In support of this Notice of Removal,

Defendant states the following:

l. Backaround

FAM Schoen was serving as a Federal Air Marshal, assigned to the Federal
Bureau of Investigations (“FBI”) Joint Terrorism Task Force (“JTTF”) in the

Detroit, Michigan office. FAM Schoen was involved in a federal operation being
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conducted by the JTTF investigating two Improvised Explosive Devices (“I1EDs”)
that had been placed at cell phone stores in Sault Ste. Marie and Cheboygan,
Michigan on September 16, 2021. These IEDs were operational and were
contained inside USPS Priority Mail boxes, sealed with black duct tape. These
IEDs also contained threatening notes that were signed either "HJ" or "Handcuff
Johnny" and the letters "CMT" were written on each box. Through investigation,
the JTTF had developed a male suspect named John Douglas Allen (“Allen™)
living in Whittemore, Michigan. Allen had also sent threatening notes to phone
companies and left other threatening notes at area cell phone towers demanding

Five Million Dollars ($5,000,000.00).

The JTTF members along with FAM Schoen were deployed to the
Whittemore, Michigan on September 19, 2021. The operation was to conduct
covert surveillance of Allen and attempt to gather intelligence on Allen’s
movements. The surveillance of Allen resulted in the team gaining intelligence on
the counter-surveillance techniques that Allen was using to avoid detection by law
enforcement agents. The covert surveillance by JTTF provided them with the
location of Allen’s residence and its relation to the surrounding community. They
also determined possible exit and entry points for the possible execution of a

search warrant and/or if Allen chose to flee the area.
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On September 20, 2021, FBI leadership made the decision to deploy the
Hostage Rescue Team (“HRT”) to execute a search warrant on the Allen’s
residence in Whittemore, Michigan. FAM Schoen’s duties leading up to and during
the execution of the search warrant were to maintain perimeter surveillance and

deploy as part of the containment team if needed.

On September 20, 2021, FAM Schoen and JTTF agents deployed to
Whittemore to conduct surveillance on Allen, his wife and the residence. At this
time, federal officers had observed Allen and his wife moving unidentified objects
into an outbuilding on the property of the residence. Through the investigation,
JTTF had determined Allen was using counter-surveillance to avoid surveillance
attempts. Due to the fact that Allen was utilizing sophisticated counter-surveillance
techniques and the nature of the threat involved explosives, the JTTF determined
that the wife needed to be treated as a potential threat to public safety, members of

the JTTF, and HRT members.

As the HRT was moving into position, the wife left the residence. AJTTF
member followed the wife to the Whittemore local library where a town hall
meeting was taking place. This location was nearby the location of the residence
where the HRT was en route to execute the search warrant. JTTF members

determined that if the wife was allowed to return home, just as the HRT was
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breaching the residence, it would create a volatile and uncontrolled situation that

could trigger a violent encounter in a residential area.

It was determined that to mitigate risk of danger, a JTTF member would
initiate a traffic stop on the wife and her vehicle shortly after leaving the meeting.
A short time later, the wife was observed by a JTTF member leaving the meeting
and began to drive back toward the residence. A JTTF member initiated a traffic
stop on the wife and almost immediately called for URGENT backup via radio.
Due to the unknown threat level the wife posed and the urgency which the JTTF
member requested back up, FAM Schoen believed that his fellow JTTF member

was in danger of personal injury or death.

FAM Schoen was positioned at a gas station about a mile away from the
traffic stop at the time the radio call was broadcast. FAM Schoen was operating his
federal government-issued vehicle, a Hyundai sedan with dark tinted windows, a
subdued registration plate, and emergency lighting. FAM Schoen immediately
started toward the location of the traffic stop. FAM Schoen drove through a
construction zone that narrowed the road to a single lane. FAM Schoen
encountered a red light at the portable signal in the construction zone. FAM Schoen
knowing the urgency of the backup call and the potential danger to his fellow JTTF
member, FAM Schoen activated his emergency lights and proceeded through the

construction zone.
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Being close to the target residence FAM Schoen made the decision to
maintain tactical silence by not activating his siren based on the proximity to the
target residence as a siren would have alerted Allen that law enforcement was in
the area. FAM Schoen believed that activating the audible siren would compromise
the HRT’s entry, putting every agent on the scene at risk. FAM Schoen believed

this action was necessary and proper to ensure the safety of the federal operation.

FAM Schoen then cleared the construction zone without incident. The road
then opened into a two-lane road. As FAM Schoen proceeded to the traffic stop, a
vehicle pulled out of a driveway into FAM Schoen’s path. FAM Schoen moved to
the left to pass the vehicle on the left. As FAM Schoen approached the vehicle to
pass, the vehicle suddenly turned left directly into FAM Schoen’s path of travel.
FAM Schoen attempted to evade a collision with the vehicle by turning to the left,

but the collision was unavoidable.

The impact sent both vehicles to the opposite shoulder. FAM Schoen and the
other driver suffered injuries from the collision. FAM Schoen was transported via
ambulance to a hospital, and the other driver was taken for treatment by a

personally owned vehicle.

At all times relevant to the case, sub judice, Defendant was acting as a

Federal Air Marshal designated as a Joint Terrorism Task Force Officer. (Exhibit 2)
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Further, at all times relevant, Defendant was utilizing equipment and training

provided by the JTTF and was following policies and procedures of the JTTF.

FAM Schoen joined the United States Federal Air Marshals on January 4,
2002, and retired on January 31, 2023. FAM Schoen learned on February 6, 2026,
via the Michigan State Police, that a felony warrant had been issued for his arrest
on February 5, 2026, charging him with Reckless Driving Causing Serious
Impairment of a Body Function pursuant to MCL 257.626(3) with an arraignment

date of March 11, 2026, at 1:30 pm in the 81st District Court.

In the fair and just adjudication of the instant criminal charges, Defendant
would be entitled to raise Supremacy Clause Immunity per Article VI, Paragraph 2
of the U.S. Constitution, as well as any and all state-based immunities available to
him. Cunningham v. Neagle, 135 U.S. 1, 10 S. Ct. 658, 34 L. Ed. 55 (1890); United
States v. Tanella, 374 F. 3d 141 (2004) and State of New York v. Tanella, 281 F.

Supp. 606 (E.D. N.Y. 2003)(State-level and common law defenses).

Il. Grounds for Federal Officer Removal Under 28 U.S.C. §1442

The instant case is both ripe and appropriate for removal to this honorable

court. 28 U.S.C. 81442 reads, in relevant part, as follows:

(a) A civil action or criminal prosecution that is commenced in a State
court and that is against or directed to any of the following may be
removed by them to the district court of the United States for the
district and division embracing the place wherein it is pending:
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(1) The United States or any agency thereof or any officer (or any
person acting under that officer) of the United States or of any agency
thereof, in an official or individual capacity, for or relating to any act
under color of such office or on account of any right, title or authority
claimed under any Act of Congress for the apprehension or
punishment of criminals or the collection of the revenue.

(c) Solely for purposes of determining the propriety of removal under
subsection (a), a law enforcement officer, who is the defendant in a
criminal prosecution, shall be deemed to have been acting under the
color of his office if the officer--

(1) protected an individual in the presence of the officer from a crime
of violence;

(2) provided immediate assistance to an individual who suffered, or
who was threatened with, bodily harm; or

(3) prevented the escape of any individual who the officer reasonably
believed to have committed, or was about to commit, in the presence
of the officer, a crime of violence that resulted in, or was likely to
result in, death or serious bodily injury.

(d) In this section, the following definitions apply:

(1) The terms “civil action” and ““criminal prosecution” include any
proceeding (whether or not ancillary to another proceeding) to the
extent that in such proceeding a judicial order, including a subpoena
for testimony or documents, is sought or issued. If removal is sought
for a proceeding described in the previous sentence, and there is no
other basis for removal, only that proceeding may be removed to the
district court.

(2) The term “crime of violence” has the meaning given that term in
section 16 of title 18.

(3) The term “law enforcement officer” means any employee
described in subparagraph (A), (B), or (C) of section 8401(17) of title
5 and any special agent in the Diplomatic Security Service of the
Department of State.

(4) The term “serious bodily injury” has the meaning given that term
in section 1365 of title 18.
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“Congress has decided that federal officers, and indeed the Federal
Government itself, require the protection of a federal forum.” Willingham, 395
U.S. at 407. The federal removal statute permits removal of any “criminal
prosecution that is commenced in a State court” against “any officer...of the
United States or the agency thereof, in an official or individual capacity, for or
relating to any act under color of such office or on account of any right, title or
authority claimed under any Act of Congress for the apprehension or punishment
of criminals.” 28 U.S.C. § 1442(a)(1). The removal statute “grant[s] district court
jurisdiction over cases in which a federal officer is a defendant.” Mesa v.

California, 489 U.S. 121, 136 (1989). The statute is mandatory. City of Norfolk,

Va. v. McFarland, 143 F. Supp. 587, 589 (E.D. Va. 1956).

“[T]he removal statute's ‘basic’ purpose is to protect the Federal
Government from the interference with its ‘operations’ that would ensue were a
State able, for example, to “arres[t]’ and bring “to trial in a State cour[t] for an
alleged offense against the law of the State,” ‘officers and agents’ of the Federal

Government “acting ... within the scope of their authority.”” Watson v. Philip

Morris Companies, Inc., 551 U.S. 142, 150, 127 S. Ct. 2301, 2306, 168 L. Ed. 2d

42 (2007).

As Justice Blackmun held, “This principle is entirely consistent with the

purpose underlying the removal of proceedings commenced in state court against a
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federal officer. Historically, removal under § 1442(a)(1) and its predecessor
statutes was meant to ensure a federal forum in any case where a federal official is
entitled to raise a defense arising out of his official duties. The act of removal
permits a trial upon the merits of the state-law question free from local interests or
prejudice. See Colorado v. Symes, 286 U.S. 510, 517-518, 52 S.Ct. 635, 637, 76
L.Ed. 1253 (1932)(Emphasis added); Maryland v. Soper, 270 U.S. 9, 32, 46 S.Ct.
185, 190, 70 L.Ed. 449 (1926). It also enables the defendant to have the validity of
his immunity defense adjudicated, in a federal forum. Willingham v. Morgan, 395
U.S. 402, 407, 89 S.Ct. 1813, 1816, 23 L.Ed.2d 396 (1969). For these reasons, this
Court has held that the right of removal is absolute for conduct performed under
color of federal office, and has insisted that the policy favoring removal ‘should
not be frustrated by a narrow, grudging interpretation of 8§ 1442(a)(1).’ Ibid.

Arizona v. Manypenny, 451 U.S. 232, 241-42, 101 S. Ct. 1657, 1664, 68 L. Ed. 2d

58 (1981)(Emphasis added). “At the very least, [the removal statute] is broad
enough to cover all cases where federal officers can raise a colorable defense
arising out of their duty to enforce federal law.” Willingham v. Morgan, 395 U.S.

402, 406, 89 S.Ct. 1813, 1816, 23 L.Ed.2d 396 (1969).

To qualify for removal, a defendant need only show (1) that the conduct
concerns actions undertaken as a federal officer, (2) “that the suit is “for a[n] act

under color office,”” and (3) “raise a colorable federal defense.” Jefferson County,
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Ala. v. Acker, 527 U.S. 423, 431 (1999) (quoting 28 U.S.C. 8§ 1442(a)(3)). The
notice of removal must simply contain “a short and plain statement of the grounds

for removal.” 28 U.S.C. § 1455(a).

In considering the issue, the Court should enter an order for summary
remand only where it “clearly appears on the face of the notice and any exhibits
annexed thereto that removal should not be permitted.” 28 U.S.C. § 1455(b)(4).
Otherwise, “it shall order an evidentiary hearing to be held promptly and, after
such hearing, shall make such disposition of the prosecution as justice shall
require.” 28 U.S.C. § 1455(b)(5). If removal is permitted, the Court “shall so
notify the State court in which prosecution is pending, which shall proceed no
further.” 28 U.S.C. 8§ 1455(b)(5).

A. FAM Schoen is an Officer of the United States.

FAM Schoen served as a Federal Air Marshal with the United States
Department of Homeland Security Transportation Security Administration from
2002 until 2023. FAM Schoen was assigned to FBI JTTF Detroit office in 2021.
FAM Schoen’s primary responsibilities were performing as plain clothes or an
undercover detective. FAM Schoen operated unmarked vehicles in order to
facilitate covert surveillance of possible suspects or while conducting

investigations assigned to the JTTF.

B. FAM Schoen was Acting “Under Color of his Office.”
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The test for whether a federal officer was acting under color of his office is
not onerous. The removal statute requires a “causal connection between what the
officer has done under asserted official authority and the state prosecution.” Soper,
270 U.S. at 33. All this requires is that “his acts or his presence at the place in
performance of his official duty constitute the basis, though mistaken or false, of
the state prosecution.” Id. In addition, the removal statute permits a law
enforcement officer to show he acted “under the color of his office” if he acts to
protect another person from an act of violence, provides assistance to someone
threatened with bodily harm, or acts to prevent the escape of someone he
reasonably believed had committed, or was about to commit, a crime of violence

causing serious bodily injury. 28 U.S.C. § 1442(c).

In determining whether the defendant was acting under “color of his office,”
a court credits the removing party’s theory of the case, rather than deciding the
merits of the underlying case for jurisdictional purposes. See Jefferson County, 527

U.S. at 432.

C. FAM Schoen was Performing his Official Duty.

The JTTF was in an active investigation of IED that had been placed within
the State of Michigan and in the operation to execute a search warrant at the Allen
residence whom was suspected of placing those IEDs. This was a federal operation

involving several federal officers including the FBI HRT.
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D. FAM Schoen has a Colorable Federal Defense of Immunity Under
the Supremacy Clause of the United States Constitution.

The final requirement for removal is the averment of a colorable federal
defense. See Mesa, 489 U.S. at 129. Under the Supremacy Clause of the U.S.
Constitution, federal officers are immune from state prosecution if “(1) the federal
agent was performing an act which he was authorized to do by the law of the
United States and (2) in performing that authorized act, the federal agent did no
more than what was necessary and proper for him to do.” Kentucky v. Long, 837

F.2d 727, 744 (6 Cir. 1988).

For an act to be “necessary and proper,” “two conditions must be satisfied:
(2) the actor must subjectively believe that his action is justified; and (2) that
belief must be objectively reasonable.” New York v. Tanella, 374 F.3d 141, 147
(2d. Cir. 2004) (citing Whitehead v. Senkowski, 943 F.2d 230, 234 (2d. Cir. 1991)).
Courts must “evaluate the circumstances as they appear to [the] federal officer []
at the time of the act in question, rather than the more subtle and detailed facts
later presented to a court.” Wyoming v. Livingston, 443 F.3d 1211, 1229 (10t Cir.
2006). Importantly, the removal statute “is broad enough to cover all cases where
federal officers can raise a colorable defense arising out of their duty to enforce
federal law.” Mesa, 489 U.S. at 133 (quoting Willingham, 395 U.S. at 409). “The

officer need not win his case before he can have it removed.” Willingham, 395

U.S. at 407.
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As to a viable Federal defense, FAM Schoen is entitled to raise any and all
state-level and common law defenses to the pending charges in a federal venue.
See United States v. Tanella, 374 F. 3d 141 (2004) and State of New York v.

Tanella, 281 F. Supp. 606 (E.D. N.Y. 2003).

I11.  Upon Removal, This Court Will Dismiss the Criminal Case
Pending Below in the Michigan District Court and Maintain
Jurisdiction Throughout the Pendency of the Criminal Case

28 U.S.C. §1447 reads, in relevant part, as follows:

(a) In any case removed from a State court, the district court may

issue all necessary orders and process to bring before it all proper

parties whether served by process issued by the State court or

otherwise.

(b) It may require the removing party to file with its clerk copies of all

records and proceedings in such State court or may cause the same to

be brought before it by writ of certiorari issued to such State court.

Contemporaneously herewith, FAM Schoen files the relevant complaint,
arraignment notice, entry of not guilty formally entered at the March 11, 2026
arraignment, bond paperwork, and all “all records and proceedings in such State
court” per 28 USC 81447(b).

IV. Conclusion

For the foregoing reasons, FAM Schoen respectfully requests that this
criminal action be, and is hereby, removed to the United States District Court for
the Eastern District of Michigan, Northern Division instanter, that this Court enter
such other and further orders as may be necessary to accomplish the requested

removal and promote the ends of justice, and that the criminal action now pending
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in state court “proceed no further” per 28 U.S.C. 81455(b)(5).

Respectfully submitted this 11th day of March, 2026,

/s/ Marc E. Curtis

Marc E. Curtis, Esq
Michigan Bar No. P59274
Attorney for Defendant
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1" THEUYITED STATES DISTRICT COURT
EASTER! DISTRICT OF MICHIGA!
TORTHER! DIVISIO!

STATE OF MICHIGAN,

V. CRIMINAL ACTION NO.:

JOHN FRANCIS SCHOEN 11,

N—r S R N N N

Defendant.

CERTIFICATE OF COMPLIAICE

The undersigned attorney hereby certifies that the foregoing document,
which was prepared using the Times New Roman, 14-point font, with the Clerk of
the Court using the CM/ECF system which will automatically send email
notification of such filing to the attorneys of record.

This 11th day of March, 2026.

/sl Marc E. Curtis

Marc E. Curtis

Michigan Bar no. P59274
Attorney for the Defendant
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