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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

N .

V.

CITY OF COLUMBUS ET AL.,
*
Plaintiffs,
*
. * Civil No. 25-2114-BAH
ROBERT F. KENNEDY, JR.ET AL.,
*
Defendants. '
* , .
* * * % * % - % * * % % % *
MEMORANDUM OPINION

Plaintiffs filed suit under the Administrative Procedure Act (“APA”) seeking to prevent
Defendants from implementing changes to fqderai regulations enforcing the Patient Protection and
Affordable Care Act (the “ACA,” or the “Act™). ECF 1: (complaint). These changes, embodied in
the Marketplace Integrity and Affordability Rule (the “Rule”), were set to take effect on August
25, 2025. See Patient Protection and Affordable Care Act;‘ Marketplace ' Integrity and
Affordability, 90 Fed. Reg. 27,074 (June 25, 2025'). .Plaintiffs—thi'ee cities, a coalition of doctors,
and an interest group representing» small business owners—allege they will shoulder increased
costs or see their members lose health insurance éoverage if these changes are implemented. See
ECF 1; ECF 65 (motion for summary judgment). Defendants, the Secretary of the Departmexit of
Health and Human Services (“HHS”) and many in his employ charged with ciafting and

implementing the Rule,! counter that changes to ACA-related regulations are needed to prevent

! Throughout this opinion, the Court oécasionally refers to the taker of the administrative actions
on review as “the agency,” following the example of the parties. See, e.g., ECF 65-1, at 30; ECF
68-1, at 18. .-
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fraud and to readjust the cost of health insurance. ‘See ECF 68 (cross-motion’ for summary
judgment).

The Court previously granted in part and denied in part Plaintiffs’ motion to stay the Rule
pursuant to 5 U.S.C. § 705 pending a final ruiing on the merits of the instant matter. See ECF 11
(motion to stay); ECF 35 (memorandum opinion); ECF 36 (order); ECF 38 (ameﬁded order). The
Court found that Plaintiffs had shown a likelihood of success on the merits of their challenge toh
seven provisions of the Rule. See ECF 38. Defendants have appealed the Court’s decision to the
United States Court of Appeals for thé Fourth Circuit, grguing that Plaintiffs lack standing and that
the Court erred in finding that _Plaintiffs demonstrated a likelihood of success on their challenges'
to two provisions of the Rule.? See ECF 39, _That appeal remains pendiné, and Defendants havé
‘been denied a stay pending appeal by both this Court and the Fourtl;. Circuit. See ECF 49; ECF
52. .

In the interim, the barties jointly moved to proceed on the merits in this Court “to account
for the rate filing season for 2027.” See ECF 57, at 2. Both parties seek a decision on the merits
through cross-motions for summary judgment based on the adrﬁinistrative record. Id The Court’
entered the parties;’ proposed briefing schedule, and the cross-motions for sﬁmmary judgment are
now ripe for resolution. See ECF 65 (Pléiintiffs’ motion for summary judgment); ECF 68
(Def;zndants’ cross-motion for summary jﬁdgment); ECF 70 (Plaintiffs’ réply); ECF 71.
(Defendants’ reply). All filings include memoranda of law, and Plait_ltiffs; motion includes an

addendum of administrative record materials.® Accordingly, for the reasons stated below,

2 That appeal has been docketed as Case No. 25-2012.

3 Defendants also produced the complefe administrative record to Plaintiffs via a digital vile
sharing service and to the Court by mailing a flash drive. ECF 62, at'1. From this complete record,
Plaintiffs compiled their addendum of record materials in support of their motion. See ECF 65-2.
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Plaintiffs’ motion for summary judgment is GRANTED in part and DENIED in part and
Defendants’ cross-motion for summary judgment is GRANTED in part and DENIED in part.*

I. BACKGROUND

A. - The Affordable Care Act

In 20 10; Congress enacted the ACA “to increase the number of Americans covered by
health insurance and decrease the cost of health care.” NFIB v. Sebelius, 567 U.S. .5 19,538 (2012).
“Prior to the enactment of the ACA, individual health insurance markets were dysfunctional.” City
‘of Columbus v. Trump, 453 F. Supp. 3d 770, 778 (D. Md. 2020) (“City of Columbus I).} | 'fhe
ACA “adopts a series of interlocking reforms designed to expand coverage in the individual hea_lth
insurance market.”S King v. Burwell, 576 U.S. 473, 478-79 (2015). Iﬁdividual market health

plans aie referred to as qualif:led health plans (“QHPs”). Indi_vidualsl primarily enroll in QHPs for

(Volume 1); ECF 65-3 (Volume 2). The Court references all filings by their respective ECF
‘numbers and page numbers by the ECF-generated page numbers at the top of the page.

. % Given the Court’s earlier decision on the motion to stay under 5 U.S.C. § 705, see City of |
Columbus v. Kennedy, 796 F. Supp. 3d 123 (D. Md. 2025) (“City of Columbus III"), the parties
“essentially ask this Court to decide the same issues, on the same record, for a second time,” 4m.
Fed’n of Tchrs. v. Dep’t of Educ., 796 F. Supp. 3d 66, 81 (D. Md. 2025). In the interests of judicial
economy, where the Court feaches the same conclusion as it did in City of Columbus I11, it repeats
‘its prior analysis, often verbatim. However, the Court stresses that it reaches its conclusions anew
after review of the full record and with the benefit of fulsome briefing. Moreover, since the facts
are undisputed and the Court previously held a lengthy hearing on the prior motion at ECF 11
addressing the same rule change, no addltlonal hearing is necessary. See Loc. R. 105.6 (D. Md.

2025).

3 The Court frequently cites two prior opinions by Judge Chasanow, which included the same City
Plaintiffs involved in this case. One opinion is from 2020 and addresses a motion to dismiss. See
City of Columbus, 453 F. Supp. 3d at 770 (“City of Columbus I’). The other opinion, from the
same case, addresses the parties’ cross-motions for summary judgment. See City of Columbus V.
Cochran, 523 F. Supp. 3d 731 (D. Md. 2021) (“City of Columbus II").

5 “Individual health insurance is insurance that individuals purchase themselves, in contrast to, for

example, joining employer-sponsored group health plans.” City of Columbus I, 453 F. Supp. 3d
at 778 (citation omitted).
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a given benefit year during an annual open enrollment period, or under specified special enrollment
periods. 42 U.S.C. § 18031(c)(6). Ultimately, the ACA “aims to a_chie;re systemic improvements.
in the individﬁal health insurance matket by means of certain ‘key reforms[.]” City of Columbus 1,
453 F. Supp. 3d at 778.

First, the ACA’s “guaranteed issue” requirement specifies that every “health insurance
issuer that offers health insurance coverage in the individual or group market in a State must accept
every employer and individual in the State that applies for such coverage,” 42 U1.5.C. § 300gg-
1(a), subject to exceptions speciﬁed in the statute, such as limiting sign-ups to the aforementioned
enrollment periods, id. § 300gg—1(b); see Me. Cmty. Health Opﬁons v. United States, 590 U.S..
296, 301 (2020). “In other words, the Act ‘exjsure[s] that anyone can buy insurance.”” Me. Cmty.
Health Options, 590 U.S. at 301 (quoting King, 576 U.S. at 493). |

Second, the ACA’s “guaranteed‘ renewability” provision mandates that “the issuer must
renew or éontinue in force such coverage at the option of the plan sponsor or the individual.” 42
'U.S.C. § 300gg-2(a). This provision, too, is subject to statutory exceptions, including an exception
‘for persons who have failed to pay premiums owed on their policy. Id. § 300gg-2(b)(1); see also
id. §§ 300gg-12, 300gg-42.

Third, the ACA requires all QHPs to cover “essential health benefits” and limits cbst—
sharing (in the form of deductibles and co-pays) by enrollees for these essential health benefits.’
42 U.S.C. § 300gg-6(a); id. § 18022(2)(2). The limitation on cost-silaring is adjusted each year by
a “premium adjustment percentage,” Which i-s “the percentage (if any) by which the average per
capita premium for health insuraince coverage in the United States for the preceding calendar-
year. . . exceeds such average pér: capita premium for 2013,” the year before the ACA’s reforms

to the individual health insurance market went into effect Jd. § 18022(c)(1). (4). -
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Fourth, the ACA “requires the creation of an ‘Exchange’ in each State where people can

‘shop for insurance, usuélly online.” King, 576 U.S. at 479 (quoting 42 U.S.C. § 18031(b)(1)); see

also Me. Cmty. Health Options, 590 U.S, at 301. 'Ihe Act “gives each State the opportunity to

establish its own Exchange, but prbvides that the Federal Government will establish the Exchange

‘if the State does not.” King, 576 U.S. at 479; see also 42.U.S.C. §§ 18031, 18041. The purpose

of the Exchange is to serve as a “marketplace that allows people to compare and purchase” ACA-

| compliant plans.” Id

- Fifth, exchange plans are categorized into different “metal tiers”—bronze, sﬂver gold and
platinum—based on their “level of coverage.” 42 U.S.C. § 18022(d) (setting the “Jevel of

coverage” for each of the plan types). For example, “silver plans,” must have an actuarial value

.of 70%, meaning the plan is designed such that the issuer will pay around 70% of covered medical

expenses, and the enrollee will pay the remaining 30% of expenses through out-of-pocket

spending.® Id Because actuarial predictions may bevimprecise, the ACA specifies that the Centers

- for Medicare & Medicaid Services (“CMS”), an agency within HHS, may “provide for a de

minimis variation . . . to account for differences in actuarial estimates.” Id.-§ 18022(d)(3).

Sixth, the ACA “seeks to make insurance mgire affordable by giving refundable tax credits

to individuals[.]” King, 576 U.S. at 482 (citing 26 U.S.C. § 36B). These “premium tax credits”

7 As Plaintiffs describe, “[s]ome states have elected to create Exchanges themselves (state-based
Exchanges or SBEs), as is the case in Maryland, while others have created Exchanges that operate .
on the federal Healthcare.gov platform (state-based Exchanges on the federal platform, or SBE-

‘FPs), such as the Exchange that Illinois used in 2025 while it transitioned to an SBE. The Exchange

in other states, including Ohio, is operated by the Centers for Medicare & Medicaid Services
(CMS) (federally facilitated Exchange, or the FFE).” ECF 65-1, at 11 (citing CMS, Consumer

- Info. & Ins. Oversight, State-Based Exchanges, https://perma. cc/JFT3 6EAK).

8 Bronze, gold, and platinum plans are designed to provide benefits that are actuarially equivalent

to 60%, 80%, and 90%, respectively, of the full value of benefits under the plan. 42 U.S.C.

§ 18022(d)(1).
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' .(“PTCS”) vary depending on an individual’s income—individuals who earn more must pay more
toward the cost of their monthly premium—but are ‘generally pegged to the cost of the so-called
“benchmgrk silver plan,” or the second-]owegt—cost silver plan offered within a market. See, e.g.,
26 U.S.C. § 36B(b)3)BIAC). The ACA initially made these tax credits availabia to individuals
with incomes between 100% and 400% of the federal poverty level (“FPL”™). 26 U.S.C.
§ 36B(c)(1)(A). However, during the COVID-19 pandemic, Congress—yvia the American Rescue
Plan Act 0f 2021, Pub. L. No. 117-2, 135 Stat‘. 4 (“ARPA”)}—temporarily increased the generosity
of the ACA’s premium subsidies and expanded subsidy eligibility to enrollees with household:
incomes above 400% of the FPL. The 2022 Inflation .Re;duction Act, Pub. L. No. 117-169, 136
Stat. 1818 (“IRA™), extended these enhanced:subsides through 2025. o

PTCs are claim_cd on an individual’s tax return after the end of the year; and are paid by.
the Internal Revenue Service (“IRS”). 26 U.S.C. § 36B(h). Rather than aln enroliee paying the
entire insurance premium up front and then later_éiaiming a credit toward that amount on the
taxpayer’s tax return, HHS—the federal agency ﬂlgt large]y.administers the ACA—may also make
an advance payment of the premium tax credit amount directly to the enrollee’s insurance pfovi der.
42 U.S.C. §§ 18081, 18082. Such credits are known as advance premium tax credits (“APTCs”).
“APTCs act as a subsidy for low-income individuals who could not afford to purchase insurance
outright.” City of Columbus II, 523 F. Supp. 3d at 741. CMS is responsible for determining
whether inciividuals meet the statutory eligibility requirements for APTCS, as well as for
“redetermin[ing] eligibility on a periodic Easis in appropriate circumstances.” 42 U.S.C.
§ 18081 (DH(1)B). The amount of the APTC owed ultimately depends on the individual’s income

at the end of the year. Thus, individuals must file a federal tax return each year to “reconcile” the
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APTCs they received with the PTC amount they qualify for based on tﬁeir actual income during
the applicable tax year. See 26 U.S.C. § 36B(f)(1). .

“Each &e_ar, HHS promulgates rules pursuant to its mlérﬂaking authority under the ACA
and the Public Hea_lth Service Act (‘PHS Act’). Such rules are the mechanisms by which HHS
makes ongoing adjustments to the regulations and processes surrounding ACA insurance
.markets.” City of Columbus II, 523 F. Supp. 3d at 741.

B. The Marketplace Integrity and Affordability Rule ' ’

On March 19, 2025, CMS issued a Notice of Proposed Rulemaking for a proposed rule that
.wouId implement “several regulatory actions aimed at strengthening the integrity of the [ACA]
eligibility and enrollment systems to reduce waste, fraﬁd, and abuse.” 90 Fed. Reg. 12,942.(Mar.

19, 2025). CMS explained thét it “expect[ed] these actions would provide premium relief to
‘families who ao not qualify for [ACA] subsidies and reduce the burden of . .. [ACA] subsid}f
gxpenditﬁres on the Federal taxpayer.” Jd. CMS received more than 26,000 comments on the
proposed rule. After revievﬁng those comments and revising certain provisions of the proposed
“rule, HHS issued (z;.nd publicly released) the Rule on June 20, 2025, and it was published in the
' Federal Register on June 25. 90 Fed. Reg. 27,074. ' |

As relevaﬁt here, the Rule implements policies concerning the effectuation of new
‘Exchange coverage when a customer owes past-due premiums to an issuer, id. at 27,084—91; the
requirement that recipients of APTCs file a federal tax return and reconcile those APTCs with the
recipient’s PTC amount, id at 27,113-17; and the ;;rocedures HHS uses tol annually redetermine
Exchange enrollees’ eligibility to receive APTCs, id. at 27,102-10. The Rulle additionally makes
changes to the procedures that HHS uses to verify enrollees’ eligibility for APTCs, zd at 27,1 18—>

32; pauses an income-based special enrollment period (“SEP”), id. at 27,140-48; and amends
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certain verification proceAdures that apply to SEPs, id at 27,148-52. The Rule also updates the
methodology used to calculate the “premium adjusﬁnent percentage,” id. at 27,166-74, and makes
adjustments to the allowable ranges of actuarial values applicable to the different plan tyi)es sold
on Exchangeé, id at27,174-78.

HHS explained in the Rule’s preamble that, “[b]ased on [its] review of enrollment data and
[its] experience fielding consumer complaints,” it believes that the “temporal;y expansion of ACA
premium subsidies” via the ARPA and the IRA “resulted in conditions that were exploited to
improperly gain access to fully-subsidized coverage” on Exchanges. Id. at 27,074. More
specifically, “the widespread availability” of fully subsidized plans—i.e., plans with post—subsid'y
net premiums of $0—¥created the incentive and opportunity for fraudulent and improper
enrollments at scale,” either by individual erirollees wanting no-cost Exchange coverage or by.
third-party brokers that collected commissions on improper enrollments made without customers’
knowledgel.. Id. The Rule purports to “take[] a carefully curated set of temporary action-s to
immediately reduce the crisis-levels of impropér enrollments-over the short-term as the market
readjusts to the new subsidy environment in which enhanced subsidies are no longer available.”
Id. The Rule also implements a number of “permanent reforms to help the markets reset to the
changing subsidy environment to imi)rove affordability and stability over the long-term.” Id.

Plaintiffs contend that the Rule “contains a number of provisions that, in their individual
and collective effect, would raise consumers’ premiums for plans on the Exchanges, limit coverage
under those plans, and deter millions of.individuals from er;rolling in'coverage, leading to higher
. uncompensated care costs for providers of last resort.” ECF 65-1, at 13-14. Accoréiing to
Plaintiffs, tﬁe Rulc_e “will lead to at least 1.8 million fewer people enrolling on the Exchanges.” Id.

at 14 (citing Young Decl. 7 4). Plaintiffs argue that the Rule “accomplishes this result through-
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measures that erode the value of coverage obtained through the Exchanges, impose barriers
designed to depress enrollment in the Exchanges, and impose further }-)arriers limiting the
‘availability of subsidized insurance even for those enrollees that do successfully enroll.” 7d '

The Rule was originally set to take effect on August 25, 2025, 90 Fed. Reg. 27,074, but
many of it.s .provisions would have applied to Exchange plans that would first become available in
2026, see id. at 27,178-=79.

C. Procedural History _

Plaintiffs are three city governmenté——the éity of Columbu.s, Ohio; the Mayor and City
Council of Baltimore, Maryland; and the City of Chicago, Illihois {collectively the “City
Plaintiffs”)—and two nonprofit organizations, Main Street Alliance (“MSA™), a.“national network
of small businesses,” and Doctors for America (“DFA”), an advocaéy organization consisting of
“member physicians and medical trainees e iﬁ all 50 states.” ECF 1, at 56 9 8-12. Plaintiffs
seek review of agency action under the APA, claiming that several of the Rule’s provisions are
contrary to law (Count I), and that those same provisions plus several others are arbitrary and

“capricious (Count II). Id. at 26 ] 74-82.

On July 2, 2025, Plaintiffs filed a motion for preliminary re}ief, in which they sought a stay
of the August 25, 2025 effective date of thé challenged Rule provisions under 5 U.S.C. § 705 or,
in the alternative, a preliminary injunction.l See ECF 11. The Court held a hearing on the Motion
.on August 14, 2025. See ECF 34 (Tr. of Hearing). On August 22, 2025, the Court issued a
memorandum opinion and order gran.ting in part é.nd denying in part Plaintiffs’ motion, construed
as a motion for a stay under’s U.S.C. § 705. See ECF 35 (memo;randum opinic;n); ECF 36 (order).
'The Court’s order stéyed the effective dates of certain provisions of the Rule pursuant to 5 U.S.C.
§ 705 While this litigation remains pending. See ECF 38. Now the parties seek to resolve the

litigation through cross-motions for summary judgment.
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I JURISDICTION

As an initial matter, the Court assures itself of jurisdiction. The proposition that an
“interlocutory appeal does not divest the district court of jurisdiction to res.olve the merits of a suit”
has been described as an!“unrernarklable” one. CASA, Inc. v. Trump, 791 F. Supp. 3d 606, 612 (D.’
Md. 2025) (emphasis in original). Taking such a course is widely understood to comport with the
Griggs principle, or the principle that “[a]n anpeal, including an interlocutory appeal, ‘divests the
district court of its control over those aspects of the case involved in the appeal.”” Coinbase, Inc.
v. Bielski, 599 U.S. 736, 740 (2023) (quoting Griggs v. Provident Consumer Discount Co., 459
U.S. 56, 58 (1982)). Ordinaril}-f, the Court wlould have no pause in concluding that its resolution
of the pending motions accords with Griggs, especially consideririg that Defendants only challenge.
" two of the Court’s hoidings ‘aps t‘o Plaintiffs’ likelihood of success on the }neﬁts in the interlocutory
appeal. See USCA4 Case No. 25-2012, at ECF 28,

However, the issue of Plaintiffs’ standing is also on appeal, which may pr.esentA some
question about this Court’s jurisdiction to proceed with the merits given the concerns expressed
by diss.enters in the Supreme Court’s relatively recent opinion in Coi;ebase, Inc. v. Bielski. In that
case, which concerned the denial of a motion to compel arbitration, the dissent expressed concern
that the majority’s reasoning concluding that Griggs required an automatic stay of proceedings
when such a motion is appealed could be extended to ‘fa.ny interlocutorj appeal on a dispositive
issue,” Coinbase, Inc., 599 U.S. at 760-61 (Jackson, I, dissenting, joined by Sotomayor & Kagan,
JI., in full & Thoxpas, 1., in part). “How far Coinbase extends is an active subject in the federal
appellate courts.” City of Martinsville v. Express Seripts, Inc., 128 F.4th 265, 269 (4th Cir. 2025).
And the Fourth Circuit recently concluded that Coinbase’s logic encompasses appeals token

pursuant to the federal officer removal statute. See id. at 271.

10



Case 1:25-6v-02114-BAH Document 73  Filed 06/12/26 Page 11 of 61

Nevertheless, in Citj; of Martinsville, the Fourth Circuit cautioned in a footnote that its
decision should not be read to “imply that the Griggs principle will sweep broadly in other
interlocutory appeals.” Id. at 270 n.3. “Interlocutory appeals taken ﬁom collateral orders,” the
Fourth Circuit explained, “will ordinarily come with narrow al;tomatic stays because a collateral
order must, by definition, be ‘completely separate from the merits of the action.”” Id. (quoting
Flanaganv. United States, 465 U.S. 259, 265 (1984)). The Court concludes that it has jurisdiction
to proceed with the merits here, in accordance with the well-recognized proposition that an
interlocutory appeal of prelirﬁinary injunctive relief analogous- to a § 705 stay does not deprive a
Court of jurisdiction to proceed on.the merits. Moreover, the parties filed a joint motion at the
'F ourth.Circuit fo enter a briefing schedule that ripens after this Court’s resolution of the pending
motions for summary judgment, which the Fourth-Circuit granted, perhaps suggesting that the
Fourth Circuit agrees (or at least is not alarmed by) a resolption on the merits in this Court while
.the' appeal is peﬁding. See USCA4 Case No. 25-2012, af ECF 36 (motion for extension), at ECF
37 (order granting motiop to extend filing time and noting no further extensions will be granted).

But cbnsistent with the Griggs principle, the Court will not address Defendants’ reﬁewed
‘contention in thelr cross-motion for summary judgment that “Plaintiff Doctors for Amerlca [ 1does
not have standing.” ECF 68-1, at 13. That issue is an aspect’ of the case involved in the pendmg
appeal. Should the Fourth-Circuit have reason to conclude that this Court does not have
jurisdiction to resolve the pending motions for summary judg’rnent, the Court notes that it would
have issued this opiﬁion as an indicative ruling pursuant to Fed. R. Civ. P. 62.1 in order to facilitate
the expeditious resolution of this case as the parties have reque;sted.‘ Cf. CASA, Inc., 791 F. Supp.
-3d at 614 (using an ipdicative ruling to indicate how the Court would dc.:cide a pending motion it

could not rule on in light of a pending interlocutofy appeal).

11
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‘L. LEGAL S’.I‘ANDARD
A, Slimmary Judgment
" Plaintiffs have brought their claims as an APA challenge. See ECF 1. “Because claims
brought under the APAi are adju_dicated without a trial or discovery, on the basis of an existing
administrative record, such. claims are properly decided on summary judgment.” Audubon
Naturalist Soc. of the Cent. Atl. States, Inc. v. Dep’t of Transp., 524 F. Supp. 2d 642, 660 (D. Md.
2007) (citing Citizens for the Scenic Severn River Bridge, Inc. v. Skinner, 802 F. Supp. 1325, 1332.
(D. Md. 1991), aff’d, 972 F.2d 338 (4th Cir. 1992)). “From this rgview, the Court must determine
whether £he plaintiff has demonstrated that the agency action should be set aside as arbitrary,
capricious, contrary to law, or uﬁsuppoﬂed by substantial evidencé.” Williams v. Roth, in. No..
21;2135-PX, 2022 WL 4134316, at *6 (D. Md. Sept. 12, 2022) (citing 5 U.S.C. § 706(2)(A)).
“[T]he ordinary summary- judgment standard set forth in Rule 56 ‘does not apply because of the
limited role of a court in reviewing the administrative record.” Am. Fed'n of Tchrs., 796 F. Supp.
3d at 89 (qu;)ting Deese v. Esper, 483 F. Sﬁpp. 3d 290, 304 (D. Md. 2020)).
B. 'Review Under the APA
The APA requires courts to “hold unlawful and set aside agency action, findings, and’
conclusions” that are “arbitrary, capricious, an abuse of discretion, or othérwiée not in accordance
with law.” 5 U.8.C. § 706(2)(A). Previously, ;‘[w]hen a challenger assert[ed] that an agency action
conflicts with the language of a statute, [the reviewing court] generally appl[ied] the two-step:
analytical framework set forth in Chevron, U.S.A., Inc. v. Nat. Res. Def. Council, Inc., 467 U.S.
837, 84243 (1954).;’ City of Columbus II; 523 F. Supp. 3d at 744. Howe;/er, Loper Bright
’overturned Chevron and changed this Court’s role in reviewing an administrative agency’s.
interpretation of a statute. See Loper Bright Enters. v. Raimondo, 603 U.S. 369, 412 (2024).

Section 706 of the APA requires courts to decide ““all relevant questions of law” arising on review

i

| : 12
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‘of agency action.” Id at 392 (quoting 5U.S.C. § 706). “A court may give weight to an agency’s
authoritative interpretation but ultimately must rule on matters of law.” Molina-Diaz v. Bondi,
128 F.4th 568, 57475 (4th Cir. 2025) (first citing Loper Bright, 603 U.S. at 2262; and then citing
'Skidmore v.‘ Swift & Co., 323 U.8. 134, 140 (1944)); see also Loper Bright, 603 U.S. at 400-01
(“[A]gencigs have no special competence in resol\;ir_lg statutory ambiguities. Courts do.”).

“The scope of review under the ‘arbitrary and capricious’ standard is narrow aﬁd acourtis
ot to substitute its judgment for that of the agency.” Motor Vehicle Mfrs. Ass’n of U.S., Inc. v.
State Farm Mut. Auto. Ins. Co., 463 U.S. 2'9, 43 (1983). However, the agency must “articulate a
satisfactory explanation for its action including a ‘raéional connection between the facts found and
the choice made.”” Id. (quoting Burlington Truck Lines v. United Statés, 371 US. 156, 168
(1962)). Agency action i.s generally considered arbitrary or capricious if the agency “has relied on
factors which Congress has not intended it to 'consider, entirely failed to cor;sider an important
aspect of the problem,‘offered an exl:;lanation for its decision that runs counter to the evidence
before the agency, or is so implausible that it could not be ascribed to a difference in view or the
prbduct' of agency expertise.” Id.
IV.  ANALYSIS

As noted above, Plaintiffs challenge several provisions of the Rule as either contrary to
law, arbitrary énd capricious, or both.® See ECF 1, at 26-29. Plaintiffs. separate their challenges
into three categories: challenges to provisions that ero-de the value of coverage, challenges to

® With respect to the motion to stay, “Plaintiffs initially challenged the revocation of the low-
income SEP in their opening brief but abandoned that claim on Reply.” City of Columbus III, 796.

F. Supp. at 148. Plaintiffs do not advance or defend that challenge at summary judgment either,

.and thus the Court considers Plaintiffs to have abandoned the claim. See, e.g., Tartaro-mcGowan

v. Inova Home Health, LLC, Civ. No. 121-298RDATCB, 2022 WL 2232190, at *3 (E.D. Va. June

21, 2022) (“Generally, a party abandons claims when she fails to defend them in opposition to a
motion for summary judgment.”) (collecting cases),.aff"d, 91 F.4th 158 (4th Cir. 2024).

13
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provisions that impose barriers on enrollment, and challenges: to provisions that limif the
availability of subsidized coverage. See ECF 65-1, at 14. |

Plaintiffs’ énitial challenges raised in the “erosion of the valﬁe coverage” section of their
brief seek relief from a provision imposing a monthly surcharge of $5 on enrollees to reconfirm-
eligibility, a provision fevising the premium adjustment methodology, and a provision revising the
actuarial value policy. See id. at 14—15. Plaintiffs’ next three challenges are raised in the “barriers’
to enrollment” secfion and seek relief from a provision requiring enrollees to pay past-due
premiums before receiving new coverage, a p.rolvision shortening the open enrollment period, and |
a provisibn adding verification requirements for SEP enrollments. See id. at 16-17. Il’laintiffs’:
final challenges are included in the “limiting the av-ailability of subsic.:lized cove;age” section and
seek relief from a provision re-instituting a pblicy regarding failure-to;reconcile tax data dﬁd'two
provisions réquiring heightened income verification when a person’s projected annual income does.
not match IRS data or when tax data is unavailable. See id. at 17-18. The Court will address each
challenge in turn.

A, Eligibility _Redetermination / Imposition of a “Junk Fee”

As noted, a taxpayer is eligible for tax credits to cover the cost of premiums if he or sh;a .
enrolls in coverage through the Exchange, falls within the specified income thresholds, and lacks
an offer for other affordable health insurance. 26 U.S.C. § 36B(c)(1), (2). As Plaintfffs describe,
“[t]he amount of the tax credit is deterrmned by the taxpayer s income and the cost of a benchmark
plan offered through the Exchange.” ECF 65-1, at 28. Add1t1onally, “[e]ligibility for, and the
amount of, APTCs turn on the 'same statutory criteria.” Jd. (first citing 42 U.S.C. § 18081(a)(2);
and then citing id. § 18082(&)(1)). The Rule provides that (1) if an enrollee does not submit an-
application for an updated APTC eligibility.determination flor plan year 2026 on or before the

deadline to select Exchange coverage and (2) that enrollee’s post-APTC premiuﬁ will be zero

1 ,
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i.



Case 1:25-cv-02114-BAH  Document 73 Filed 06/12/26 Page 15 of 61

dollars (i.e., the enrollee’s coverage will be fully sﬁbsidized), then (3) the Exchange “must decrease
the amount of” the APTC “applied to the [enrollee’s] policy such that the remaining monthly
premium owed for the policy equals $5.” 90 Fed. Reg. at 13,031. Plaintiffs colorfully describe
this requirefnent to reduce the value of the APTC by at least $5.00 a month as a “junk fee.” ECF
65-1, at 28.

In response, Defendants argue that the fee i$ merely “a tool tg facilitate HHS’s ability to
redetermine enrollees’ eligibility to remain enrolled in fully subsidized Exchange plans.” ECF .68-
'1, at 17. “The unusually high le{fel of inip;oper enrollment in fully subsidized Exchange coverage
_stemming from a soon-to-expire enhanced subsidy regime,” Defendants argue, “presented t'hc
‘appropriate circumstances’ for implementing this temporary nominal-premium }Srocedure.” Id
', .(‘ﬁrs't citing 90 Fed. Reg. at 27,103; and then quoting 42 U.S.é. § 18081(ﬁ(i)(B)).

As the Basis for the agency’s authority, Defendants argue that the “ACA grants the HHS
Secretary the authority to ‘establish a program’ for making these eligibility determinations and to
"éstablish procedures’ for ‘redetermin[ing] eligibility on a periodic basis in appropriate
circumstances.”” Id. (alterations in original) (first quoting 42 U.S.C. § 18081(a)(1); and then
quoting id. § 18681(f)(1)(B)). Plaintiffé acknowledge the agency’s obligation to redetermine
‘eligibility on a periodic basis in appropriate circlllms.tances. See ECF 65-1, at 12, at 28-29.
However, they argue that “CMS’s authority under thg statute is to determine whether the statutory
criteria for APTC eligibility are met, not to alfer those criteria.’; Id. at 29 (emphasis added) (citing
‘Neumann v. Prudential Ins. Co. of Am., 367 F. Supp. 2d 969, 975 (E.D. Va. 2005)). Plaintiffs
contend that “[nJothing in section 18081 or the remainder of the Act grants CMS the ‘authority to_

tinker with the premium cost structure outlined in 26 U.S.C. § 36B’” by reducing APTCs by $5
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| o
per month for applicants who automaticallii re-enroll in a plan that would otherwise bes. fully
subsidized. Id.
Relying on 42 U.S.C. § 18081(a)(2), Defendants counter that “the ACA tasks HHS with

‘determining’ whether individuals enrolled in Exchange plans ‘meet[] the income and coverage

requirements’ for claiminig PTCs, as well as with determining ‘the amount’ of those tax credits.”

ECF 68-1, at 17 (quoting 42 U.S.C. § 18081(2)(2)). Defendants furthet argue that it is “likewise

HHS’s responsibility to determine an Exchange enrollee’s eligibility for APTCs (which mirrors

the applicable reqﬁirenﬂents for PTC eligibility) and to calculate the amount of those APTCs.” Id.

(first citing 42 US.C. § 18082(a)(1), (3); and then citing 45 C.F.R. § 155.305(£)(5)).

Importantly, however, 26 U.S.C..§ 36B provides a formula for calculation of tax credits,
which is determined by income and the cost of a benchmark plan_ offered through the Exchange.
That statutory provision states:

The premium assistance amount determined under’ this subsection with respect to
any coverage month is the amount equal to the lesser of—

(A) the monthly premiums for such month for 1 or more qualified health
plans offered in the individual market within a State which cover the taxpayer, the
taxpayer’s spouse, or any dependent (as defined in section 152) of the taxpayer and
which were enrolled in through an Exchange established by the State under 1311 of
the Patient Protection and Affordable Care Act, or

(B) the eﬁgcess (if any) of—

(1) the adjusted monthly premium for such month for the apphcable second lowest
cost silver plan with respect to the taxpayer, over
(ii) an amount.equal to 1/12 of the product of the applicable percentage and the
taxpayer’s household income for the taxable year.

26 U.S.C. § 36B(b)(2). The agency cannot utilize its general rulemaking authority to override

explicit statutory provisions. See Air All. Hous. v. EPA, 906 F.3d 1049, 1061 (D.C. Cir. 2018)

(“[1]t is well established that an agency may not circumvent specific statutory limits onits actions

[
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by relying on separate, gener.;:ll mlexﬁakirig authority.”). As such, CMS lacks authority to tinker
‘with the premium cost structure outlined in 26 U.S.C. § 36B.
Relatedly, CMS does not have the authority to change the statutory formula for APTCs '
under 42 U.S.C. § 18081(f)(1)(B). That section provides that the Secretary of HHS “shall establish
‘procedures by which the Secretary or one of such other Federal officers . . . redetermines eligibility
on a periodic basis in appropriate circumstances.” 42 U.S.C. § 18081(f)(1)(B). The Court finds
that the relatively limited grant of authority to “rgdetermine[] eligibility” for APTCs under
““appropriate circumstances” does not encompass broad power to adjust the amount of APTCs,
which are set according to a statutory formula. Id.
According to Defendants, the purpose of thét provisioﬁ corresponds with the purpose of

the $5 fee—to “facilitate HHS’s ability to redetermine enrollees’ eligibility to remain enrolled in

fully subsidized Exchange plans.” ECF 68-1, at 17 (emphagis in original). Defendanté thus argue
“the .‘procedu're[]’ HHS opied for in the Rule is the application of a nominal premium that is
designed to prompt certain enrollees to affirmatively reconfirm their eligibility;” Id. (quoting 42
U.S.C. § 18081(H)(1)(B)). Bt “an agency may not re_write cl;ear statutory terms to suit its own
sense of how the statute should_éperate.” Util. Air Regul. Grp. v. EPA, 573 U.S. 302, 328 (2014).
.Merely suggesting that the purpose of the provision comports with the agency’s general
rulemaking authority to “redetermine @ligibilityf’ does nothing ‘to address Plaintiffs’ argument that
Defendants were not free to choose a procedure that changed the statutory formula. See ECF 65-
1, at 28-29. Defendants’ interpretation of its authority stretches the “redetermine eligibility”
‘language beyond its plausible meaniné and scope. See Util. Air Regul. Grp., 573 U.S. at 328
(“Agencies are not free to ‘adopt . . . unreasonable interpretations of statutory provisions and then -

edit other statutory provisions to mitigate the unreasonableness.’” (citation omitted)). In short, the
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authority to verify eligibility does not infuse the agency with authority to re-write Congress’s
unambiguous statutory formulas.

The Court finds that HHS lacks the au_thority to impose a fee on plans that would otherwise
be fully subsidized through APTCs via the formula prescribed by Congress. There are expl_icit
formulas in the statutes for calculating APTCs, and Deféndants do not have authority to re-write’
those formulas by reading broad authority into the limited statutory directive allowing HHS to
“fedetermine[] eligibility” for enrollment -under' “apbropriate circumstances.” 42 U.S.C.
§ 18081(f)(1)(B). Additionally, the Court agrees that the “Treasury’s obligation is to pay the:
amount that would be owed under the section 36B formula, not a different amoﬁnt arbitrarily
selected by CMS.” ECF 65-1, at 29. In shbn, the Court concludes that the Rule’s “junk fee”
provision is contrary to law because applicants cannot be‘compelled to pay a fee that is untethered-
to the statutory formula.! Acpordingly, Plaintiffs are entitled to summary judgment on their
challenge against this profision.

B. Révised Premium Adjustment Percentage Methodology

The ACA directs the HHS Secretary to determine an annual “premium’ adjustment
percentage” based on “the average per capita premium for health insurance coverage in the United
.. étates for the preceding calendar year.” 42 U.S.C. § 18022(c)(4). This measure of premium
grthh is then used to set the rate of increase for a number of parameters defined in the ACA, such
as the maximum annual limitation on cost sharing under Exchahge plans. See 45 CF .R.I
§ 156.130(a). . Because the IRS traditionally adopts the same premium growth indexing

methodology as HHS, the methodology used to calculate the premium adjustment percentage also

10 Because the Court finds that this provision of the Rule is contrary to law, the Court does not.
reach Plaintiffs’ alternatlve argument that adopting the provision was arbitrary and capricious.
3 , i
T
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affects héw PTC and APTC amounts are calculated and, by e-xtensio;l, the cost of health-care
‘coverage on Exchanges. See 90 Fed. Reg. at 27,171. . |

HHS presently only considérs premiums for emplayer-sponsored coverage in the premium
adjustment percentage calcula.tion, not insurance purchased by individuals on tt‘le marketplace.
The Rule, however, incorpérates individual insurance market data into this measure. Jd. at 27,169.
Section 1302(c)(4) of the ACA- and § 156.130(e) provide that the premium adjustment percentage
is the percentage (if any) by which the average 'per capita premium for health insurance coverage
for the preceding calendar year exceeds such average per capita premium for health insurance for
2013. Id. at 27,166, In response to the proposed rule, commenters expressed conbem that
“individual market premiunis should not be used to measure premium growth since 2013 because
premiums in the early years of ACA were volatile[.]” Id at 27,173.

Plaintiffs contend that “[a]s a result” of the Rule’s incorporation of individual plan prices
into the prémium growth indexing methodology, “the maximum out-of-‘pocket limit in 2026 will
be about $450 higher for an individual and $900 higher for a family than it otherwisg would have
'been.” ECF 65-1, at 33 (citing 90 Fed. Reg. at 27,206). According to Plaintiffs, “[t]hi:; will lead
to about a 45% increase in premiums across the board and 80,000 fewer enrollments in the
Exchanges under CMS’s own ‘estimates, running the risk of a spiral of a worsening risk pool _and
‘increased premiurﬁs, as well as higher volumgs of uninsured patients being seen by health centers.’l’
Id. (internal quotation marks and citations omitted).

1. Contrary to Law

Plaintiffs now argue that the revised premium adjustment percentage methodology is
contrary to law and emphasize that “[t]he statute requires the agency to compare the most recent
‘average per capita premium for health insurance coverage’ with ‘such average per capita premium

for 2013, the year before the Act’s reforms to the individual health insurance market went into
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effect.” Id. at 33 (quoting 42 U.S.C. § 18022(c)(4)). “By using the term ‘such,’” Plaintiffs argue

that “Congress directed the agency to compare average I;remiums in the two years for the ‘same,’

or ‘equivalent,’ c;)verage.” Id. at 33-34 (citing King, 576 U.S. at 487). “But premiums on the

~ individual market in 2013 were not premiums for policies that met the Act’s standards for ‘health_
insurance coverage,’” say Plaintiffs. Id. at 34 (first citing 42 U.S.C. §§ 300gg-.91(b), 18021(b)(2);
and then citing 42, U.S.C. § 300gg'et seq.). -“So any measurements of premiums for individual
policies in 2013 wouldn’t capture the cost of ‘health insurance coverage,’ as the Affordable Care
Act uses that phrase.” Id.

Defendants respond that Plaintiffs’ “argument places far more weight on the word *such’
than it can bear.” ECF 68-1, at 21. According to Defendants, “[h]ad Congress wished to constrain
the agency in the highly specific manner that Plaintiffs suggest”—i.f;., “to include the group.market.
only”—“it could easily have been more specific.” Id. at.21—22. In addition to arguing that the

‘pla“in[text of the st=atute does not naturally accommodate Plaintiffs’ reading, Defendants contend
that “Plaintiffs’ argument relies on an incorrect premise that demands an impossibly pristine-
market comparison from 2013” when both “individual and small group marke;ts” were “restricted
to calculate premiym costs based oniy on certain factors.” Id at 22 (citing 45 C.F.R. § 147.102).

The Court begins and ends with the text of the ACA. The provision at issue, 42 U.S.C.
§ 18022(c)(4), provides: |

For purposes of paragraph (1)(B)(i), the premium adjustment percentage for any

calendar year is the percentage (if any) by which the average per capita premium

for health insurance coverage in the United States for the preceding calendar year

(as estimated by the Secretary no later than October 1 of such preceding calendar

year) exceeds such average per capita premium for 2013 (as determined by

the Secretary). .

42 U.S.C. § 18022(c)(4). The ACA defines “health insurance coverage” to. mean “benefits

consisting of medical care (provided directly, through insurance or reimbursement, or otherwise

20
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-and including items and services paid for as med@cgl care) under any hospital or medical service
policy or certificate, hospital or medical service plan contract, or heal‘;h maintenance orgaﬁization
‘contract offered by a health insurance issuer.” 42 U.8.C. § 300gg-91(b)(1); see also id
§ 18021(b)(2). Plaintiffs read this definition together with the other provisions of the ACA “setting
standards, as of 2014, for health insurance coverage in the individﬁal market” to give meaning to
the phrase “health insurance coverage” as it is used in § 18022(c)(4). ECF 65-1, at 34 (citing 42
U.S.C. § 300gg et seq.). —
The Court observes that the term “health insﬁra.nce' coverage” only appears in the first half
.of (c)(4), relating to the “average per capita premium . . for the preceding calendar year™; it is not .
used to describe the “average per capita premium for 2013.” 42 U.S.C. § 18022(c)(4). M01.‘eover,
the provision expressly grants the Secretary the authbrity to “determinef]” Fhe “average per capita
premium for 2013.” Id. (“as determined by the Secretary”). By way of contrast, the first half of
the provision permits the Secretary to “estimate[]” the “average per capita_' premium for health
insurance’ coverage in the United States for the preéediﬁg calendar year.” Jd. Defendants argue
lthat there is a meaningful difference between estimation and determination, in that “[a]n ¢stimate
of a value is implicitly constrained by metri.cs and formulas, whereas determination of a value is
not.” ECF 68-1, at 23. Where a statute “has used on':e term in one place, and a materially different
term in another, the presuinption is that the different term denotes a different idea.”l Sw.l Airlines
“Co. v. Saxon, 596 U.S. 450, 457-58 (2022) (quoting A. Scalia & B. Garner, Reading Law 170
(2012)). quéver, it is not clear to the Court whether “estimated” and “determined” in this context

are materially different, and Defendants do not cite a source for defining either term in support of

their reading.
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More useful to. the Court is the use of the word “such” in the provision. Within (c)l(l4),'
Congress used “such” twice—once to irefer back to the preceding calendar year (“such preceding
calendar year™) and once to refer back torthe-average per capita premium (“such average per capita
premium”). 42 U.S.C. § 18022(0)(4). Plaintiffs suggest that “suc;h” means the same kind or degree’
. already described. See ECF 70, at 8; Culbertson v. Berryhill, 586 U.S. 53, 59 (2019) (“Both at the
time of enactment and today, the adjective ‘such’ means ‘[0]f the kind or degree already described
or implied.”” (alteration in original) (first quoting H. Foﬁler'& F. Fowler, Concise Oxford
Dictionary of Current English 1289 (5th ed. 1964); and then citing Black’s Law Dictionary 1661
(10th ed. 2014))). In the first usage in this sﬁbsection, the Court observes that Congress has used
“such” to effectively mean “the same as stated prior.” In other words, the Secretary must estimate-
“tﬁe average per capita premium for health insurance coverage in the United States for the
preceding calendar year []. as estimatéd by ,fhe Secre-tary no later than dctober 1 of [the same]
preceding year.” 42 U.5.C. § 18022(c)(4) (alteration added).

The second clause, however, resists that precise meaning for “such,” because the “average
per caﬁita premium for 2013” will (of course) not necessarily be “the same” as that of the 'average
for the year of comparison. But the kind of average taken can be made identical to the calculation
described prior. In other words, the Secretary must determine the average per cépita prefnium of
the kind described—i.e., “for health insurancée coverage_:”—but “for 2013.” Id. (alteration added).
The question the Court must answer, then, is ;Afhether the meaning of “health insuranc;: coverage”
is coverage that clomports with the “standards, as of 2014, for health insurance coverage in the
individual market” set by the ACA, see ECF 65-1, at 34, or whether'sucil coverage must simply
meet the definition provided for in § 300gg-91(b). The text of the statute coﬁpels the latter

reading, even if the former may be of sounder policy.

22



Case 1:25-cv-02114-BAH  Document 73  Filed 06/12/26 Page 23 of 61

As discussed, the ACA defines “health insurance coverage” to mean “benefits consisting
of medical care (provided directly, through insurance or reimbursement, or otherwise -and
including items and services paid for as medical care) under any hospital or medical service policy
'or certificate, hospital or medical service plan contract, or health maintenance organization
contract offered by a health insurance issuer.” 42 U:S:C. § ?;OOgg-91(b)(1). That definition alone
does not include a requirement that the benefits pro{rided comply with the other standards
'established by the ACA. Plaintiffs urge the Court to read the definition of “health insurance
coverage” in ct)imection with the other prqvisiotls of'the ACA that s;et standards for such coverage,
ts'ee ECF 65-1, at 34, so that § 18022(c)(4) must be read to involve an average per capita premiu_nt
. of “health insurance coveraée” that comports with the ACA “for 2013,” see 42 U.S.C.
§ 18022(c)(4). But to do so would require the Court to effectively add words to §§ 300gg-91(b)(1)
or 18022(c)(4), which ordinary principles of statutory interpretation counsel agamst See Stockley
) 'v United States, 260 U.S. 532, 540 (1923) (“We are not at hberty to add to or take from the
language of the statute.”).

Plaintiffs are likely correct that “the‘ coverage available on the individual market in 2013
“differ[ed] in [a] meaningful w:;.y,’ from the coverage availablej on that market now.” ECF 70, at
6—7 (alterations in original) (quoting King, 576 U.S. at 487). But the Court finds no statutory

authority to compel the agency to use a particular formulation in its determination of the “average

~ -per capita premium for 2013” under § 18022(c)(4).

2. Arbitrary and Capricious

Plaintiffs also argue that the revised premium adjustment percentage methodology was
arbitrary. See ECF 65-1, at 34. “CMS acknowledged that its choice ran contrary to the Act’s
goals, but it brushed this concern aside, reasoning that it didn’t need to take these issues into

account when it exercised its discretion under section 18022(c)(4) to adopt an ‘appropriate’
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methodology.” Id.:Aat 34 (first citing 90 Fe:dT Reé. at 27,172; and then citing 90 Fed. Reg. 12,942,
12,990 (Mar. 19, 2025)). o |
Defendants do not dispute lthat the new Rule will affect the oost of Exchange plans. See
ECF 68-1, at 23 (“HHS acknowledges that the new methodology will hlcroase the maximum
annual lhﬁitation on cost sharing and net premiums for enrollees with incomes uoder 400 percent
of the FPL, which could in turn negaﬁvely impact .the cost of Exchange coverage and enrollment.”
(citing 90 Fed. Reg. at 27,171, at 27,206-07)). However, Defendants maintain that “any such
impact would be a consequence of Congress’s decision to tie the value of certain forms of financial
assistance under the ACA ‘.co the premium adjustment percentage.” Id. at 24 (emphasis in original).
Dofendants argue that “HHS therefore concluded—and reasonably so—that a premium adjustment
percentage methodology that considers ‘all private health insurance premiums’ is ‘more consistent -
with’ that congressional intent and the ACA’s text.” Id. (quoting 90 Fed. Reg. at 27,172). In the
Rule, CMS explained. that “[blecause the 'role of the premium adjustment percontage is to.
' appropriatoly index various parameters defined in the ACA, the primary consideration for setting |
the value of tﬁe premium . adjustment percentage should be whether it acourately and
comprehensively captures the rate of premium growth in the United States rather than the impact'
of the indexing methodology on net premiumg, enrollment, aocess to health care, health outcomes,
or out-of-pocket costs for those who receive non-covered or out-of-network care.” 90 Fed. Reg.
at 27,172. According to the agency, “[c]onsidering these otﬁer impacts when settiné the premium’
adjustment peroeotage may result in a measure of premium growth that does not accurately reflect
actual premium g.rowth in the United States.,‘artiﬁcially inflating the generosity of provisions of

the ACA beyond the intent of Congress.” Id.
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That the.agency changed its view on how to set the premium adjustment percentage does
not mean its position was not substantially justiﬁed'. “Agencies are free to change their existing
policies as-long as they prévide a reasoned expla;lation f-or the change.” Encino Motorcars, LLC
v. Navarro, 579 U.S. 211, 221 (2016). “In such cases it is not that further justification is demanded
by the mere fact of policy change; But that a reasoned explanation is needed for disregarding facts
and circumstances that underlay or were engendered by the prior policy.” F C'C v. Fox Television
Stations, Inc., 556 U.S. 502, 515-16 (2009). “We defer to the agency’s new position no less than
the old, so long as we are satisﬁc;d that the agency’s change in position was intentional and
considered.” Philip Morris USA, Inc. v. Vilsack, 73;5 F.3d 284, 290 (4th Cir, 2013).

- Here, the agency’s change in position was not arbitrary and capricious because it provided
the necessary reasoned explanation for the change. In the Rule, HHS clar-iﬁed that premiums from
the individual market were previously excluded ‘because they were “most affected by the
significant changes in benefit design and market composition in the early years of implementation
of the ACA market rules and were most likely to be subject to risk premium pricing,” and later, in .
2022, the agency “antiqipated that these premiums would be more volatile in response to the
- COVID-19 PHE than employer-sponsored premiums..” 90 Fed. Reg. at 27,173, However, the
agency reasoned that “the ACA is now past the initial years of impleﬁlentation and issuers héve
had the opportunity to collect data on the risk comiposition of the individual market and adjust
pricing accordingly ... [a]dditionally . . . premiums in the .employer—sponsored market increased
‘more rapi_dly than premiums in the individual market during the COVID-19 PHE, the impact of
which has led to a decreasing gap in premium growth between the individual market and employer-

sponsored market.” Id.. In light of those findings, the agency determined that “a compreherisive
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measure incorporating both individual market and employer-sponsored premiums will more
accurately reflect true premium growth going forward.” Id.

While Plaintiffs argue that the agency “disregarded commenters who noted that the newl
méasure would be less accurate if it included the volétility of the individual insurance market in
the early years of the ACA’s implementation,” ECF 65-1, at 34, the Rule reflects that the agency
explicitly responded to this concern by commenters:

We acknowledge that the premium adjustment percentage is a cumulative

measure and, as such, the market fluctuations in the early years of ACA

implementation are included in the calculdtion when using private health

insurance premiums (excluding Medigap and property and casualty

insurance) as the data source for indexing. However, because it is a

cumulative measure, the impact of these early years decreases as more time

elapses between the applicable plan year and the benchmark year (2013).

For example, for PY 2018, PY- 2014 was 1 of 4 years of growth included in

the premium adjustment percentage measure and therefore the weight of PY

2014 premium growth was approximately one quarter of the overall

measure. For PY 2026, PY 2014 is 1 of 12 years of growth included in the -

measure. Therefore, for PY 2026, the weight of PY 2014 is only one twelfih

of the overall measure. As such, the greater time between the benchmark

year and the applicable plan year reduces the impacts of any individual year,

even if the premium growth in that year is unusual.
90 Fed. Reg. at 27,173. HHS both explained the reasoning behind the policy change and addressed.
commenters’ concerns that the.new methodology would lead to less accurate measures of premium
growth. While this policy change will undoubtedly have effects on the broader insurance market,
including, as HHS concedes, an increase in premiums and a worsening risk pool, the Court is
constrained to conclude that HHS did not act without explanation or rationale in making this
decision. In fact, the agency took these negative effects into account when responding to
comments in the final Rule, but ultimately concluded that the new methodology was more closely |

aligned with Congressional intent and the text of the ACA, and therefore should nonetheless 