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I SUMMARY

When the federal government terminates large numbers of its employees, including those
still on probation because they were recently hired or promoted, it must follow certain rules. Some
of those rules are intended to help states manage the consequences of sudden, mass layoffs.
Workers who unexpectedly lose their jobs often need immediate assistance—in applying for
unemployment, in searching for new jobs, and in obtaining essential social services—and
Congress and the government itself recognized as much when they crafted rules meant to give
states advance notice of big layoffs. Without advance notice and the opportunity to plan, organize,
and reprogram necessary resources, states are harmed.

In this case, the government conducted massive layoffs, but it gave no advance notice. It
claims it wasn’t required to because, it says, it dismissed each one of these thousands of
probationary employees for “performance” or other individualized reasons. On the record before
the Court, this isn’t true. There were no individualized assessments of employees. They were all
just fired. Collectively. Accordingly, in the language of relevant laws, these big government
layoffs were actually “Reductions in Force,” or “RIFs.” And, because these were “RIFs,” they
had to be preceded by notice to the states that would be impacted.

Lacking the notice to which they were entitled, the States weren’t ready for the impact of
so many unemployed people. They are still scrambling to catch up. They remain impaired in their
capacities to meet their legal obligations to their citizens.

Because the federal government’s recent discharge of thousands of probationary
employees was not executed in compliance with rules intended to ensure that states are ready to

bear the load cast upon them when mass layoffs occur, and because the Plaintiff States are not yet



in fact so prepared, and this because of the violations, the recent directives of various federal
agencies terminating probationary employees must be stayed.

In the accompanying Temporary Restraining Order, the illegal RIFs are stayed for fourteen
days, during which the Court will likely consider an application for a preliminary or longer-term
injunction. The Temporary Restraining Order restores the status quo. Employees purportedly
terminated under the RIFs are returned to the Government’s employ, i.e., they resume the status

they enjoyed before the Government acted.

IL. INTRODUCTION

Plaintiffs, which include nineteen states and the District of Columbia (“the States™), have
filed suit against forty-one Defendants, which include cabinet agencies and their secretaries, and
other federal agencies and their heads (“the Government™). (See generally ECF No. 1.) The States
challenge the Government’s termination of probationary federal employees. Plaintiffs have filed
a Motion for Temporary Restraining Order (“TRO”). (ECF No. 4.) The parties have filed briefing
and evidence in relation to the Motion. (ECF Nos. 4, 5, 19, 20, 33.) The Court held a Hearing on
the Motion on March 12, 2025. The Motion will be granted, and a TRO will issue.
III. BACKGROUND

A. Requirements for Terminating Probationary Employees

In the federal civil service, most employees are considered to be under probationary status
in the first year or two of their employment. See 5 U.S.C. §§ 3321(a), 7511(a)(1)(A)(ii),

7511(a)(1)(C)(ii); 5 C.F.R. § 315.801. A probationary employee may be terminated “because his



work performance or conduct during this period fails to demonstrate his fitness or his qualifications
for continued employment,” 5 C.F.R. § 315.804, or “for reasons based in whole or in part on
conditions arising before his appointment,” 5 C.F.R. § 315.805. If a probationary employee is
terminated because his performance or conduct fails to demonstrate that he is fit for continued
employment, the agency “shall terminate his services by notifying him in writing as to why he is
being separated and the effective date of the action. The information in the notice as to why the
employee is being terminated shall, as a minimum, consist of the agency’s conclusions as to the
inadequacies of his performance or conduct.” 5 C.F.R. § 315.804. Otherwise, a probationary
employee may be terminated as part of a reduction in force (“RIF”). The parties have not identified
any other method by which a probationary employee may be terminated.

With respect to a RIF, federal statutes and regulations set forth detailed procedures that
federal agencies must follow. See 5 U.S.C. § 3502; 5 C.F.R. Part 351. The relevant regulations
provide that “[e]ach agency shall follow this part when it releases a competing employee from his
or her competitive level by . . . separation . . . , when the release is required because of lack of
work; shortage of funds; insufficient personnel ceiling; reorganization; the exercise of
reemployment rights or restoration rights; or reclassification of an employee’s position die [sic] to
erosion of duties when such action will take effect after an agency has formally announced a
reduction in force in the employee’s competitive area and when the reduction in force will take
effect within 180 days.” 5 C.F.R. § 351.201(a)(2).

When conducting a RIF, an agency must follow certain retention preferences, as laid out
in the statute and regulations. See 5 U.S.C. § 3502(a) (directing the Office of Personnel
Management (“OPM”) to “prescribe regulations for the release of competing employees ina

reduction in force which give due effect to (1) tenure of employment; (2) military preference . . . ;



(3) length of service; and (4) efficiency or performance ratings.”); 5 C.F.R. § 351.501 (providing
that “[c]Jompeting employees shall be classified on a retention register on the basis of their tenure
of employment, veteran preference, length of service, and performance” based upon group
designations). Probationary employees are included in “group II”" and may only be released after
the release of “group III"” employees, which includes certain temporary and term employees. 5
C.F.R. § 351.501(a), (b).

In addition, when conducting a RIF, a federal agency must:

establish “competitive areas' in which employees compete for retention”; designate
the “competitive areas” of which employees are to compete for retention at least 90
days before the effective date of the RIF; designate any “competitive levels” of
positions included in the RIFs that would permit the agency to reassign retained
employees without causing undue interruption; and rank employees for retention
based on factors including their tenure group, time in service (including military
service), veteran preference, length of service, and performance.

(ECF No. 1 492 (citing 5 U.S.C. § 3502(a); 5 C.F.R. §§ 351.402-351.404, 351.504).)

Further, federal agencies are required to provide at least 60 days written notice before they
may release a federal employee. Ifthe RIF is caused by unforeseeable circumstances, “the Director
of OPM, at the request of an agency head or designee, may approve a notice period of less than 60
days.” 5C.F.R. § 351.801(b). “The shortened notice period must cover at least 30 full déys before
the effective date of release.” Id.

That notice must be provided to (1) the employee; (2) the employee’s collective bargaining
representative; and—if the RIF involves at least 50 employees within a “competitive area™—(3)

the state in which the employee’s duty station was located. 5U.S.C. § 3502(d); 5 C.F.R. § 351.803.

I “A competitive area must be defined solely in terms of the agency’s organizational unit(s) and geographical location
and . . . it must include all employees within the competitive area so defined. A competitive area may consist of all
or part of an agency. The minimum competitive area is a subdivision of the agency under separate administration
within the local commuting area.” 5 C.F.R. § 351.402(b).



The notice must be provided to “[t]he State or the entity designated by the State to carry
out rapid response activities under Title I of the Workforce Investment Act of 1998.” 5 C.F.R. §
351.803. That notice must include: “(1) The number of employees to be separated from the agency
by reduction in force (broken down by geographic area or other basis specified by OPM); (2) The
effective date of the separations; and (3) Any other information specified by OPM, including
information needs identified from consultation between OPM and the Department of Labor to
facilitate delivery of placement and related services.” Id.

When an agency fails to provide the requisite notice to the State, the “employee may not
be released, due to a reduction in force[.]” 5 U.S.C. § 3502(d)(1).

The States, in turn, are required to carry out “rapid response activities” pursuant to the
Workforce Innovation and Opportunity Act of 2014.> See 20 C.F.R. § 682.302 (“Rapid response
must be delivered when” there is, infer alia, “[alnnouncement or notification of a mass layoff as
defined in § 682.305.”); see also 20 C.F.R. § 682.305 (defining “mass layoff” as one that “meets
the State’s definition of mass layoff, as long as the definition does not exceed a minimum threshold
of 50 affected workers” or, “[w]here a State has not defined a minimum threshold for mass layoff
meeting the requirements of paragraph (a) of this section, layoffs affecting 50 or more workers”).

“Rapid response activity” is defined as the activities provided by the state in response to a
mass layoff “in order to assist dislocated workers in obtaining reemployment as soon as possible,
with services including” “the establishment of onsite contact with employers and employee
representatives”; “the provision of information on and access to available employment and training

activities”; “the provision of emergency assistance™; and “assistance to the local community in

2 The Workforce Innovation and Opportunity Act of 2014 succeeded the Workforce Investment Act of 1998. See 29
U.S.C. § 3361(a) (“Except as otherwise specified, a reference in a Federal law to a provision of the Workforce
Investment Act of 1998 (29 U.S.C. 2801 et seq.) shall be deemed to refer to the corresponding provision of [the
Workforce Innovation and Opportunity Act of 2014].”).



developing a coordinated response and in obtaining access to State economic development.” 29
U.S.C. § 3102(51). These rapid-response services are designed to cushion the blow of sudden
mass unemployment. See, e.g., 20 C.F.R. § 682.100 (providing that the Workplace Innovation and
Opportunity Act (“WIOA™) designates “both required and allowable activities™); id. § 682.200
(identifying “[r]equired statewide ... activities,” including “rapid response activities™); id.
§ 682.300(a) (defining “rapid response™ as “encompass[ing] the strategies and activities necessary
to,” among other things, “[d]eliver services to enable dislocated workers to transition to new
employment as quickly as possible”). These federal duties stand alongside the States’ own,
jurisdiction-specific requirements related to mass unemployment events. See, e.g., Md. Code
Ann., Lab. & Empl. §§ 11-303 to —04 (setting out Maryland’s “quick response program,” whose
duties include “monitor[ing] layoff and employment patterns and payments of unemployment
compensation contributions to identify employers that are likely to experience large losses in
employment or a reduction in operations™); N.J. Stat. Ann. § 34:21-5 (setting out New Jersey’s
“response team,” whose duties include, among others, “[s]eek[ing] to facilitate cooperation
between [management and employees] to most effectively utilize available public programs which
may make it possible to delay or prevent the transfer or termination of operations™); (see generally
ECF No. 4-1 at 16-17). Finally, the States also hold background obligations to provide
unemployment and similar benefits. See generally, e.g., Md. Code Ann., Lab. & Empl. §§ 8-101
to —1608; N.J. Stat. Ann. §§ 43:21-1 to-71.

B. The Government’s Alleged Actions

On February 11, 2025, President Trump issued Executive Order 14210, “Implementing the
President’s ‘Department of Government Efficiency’ Workforce Optimization Initiative.” It set out

as its purpose, “[b]y eliminating waste, bloat, and insularity, my Administration will empower



American families, workers, taxpayers, and our system of Government itself.” It provides, inter
alia, that “Agency Heads shall promptly undertake preparations to initiate large-scale reductions
in force (RIFs), consistent with applicable law, and to separate from Federal service temporary
employees and reemployed annuitants working in areas that will likely be subject to the RIFs.”

On February 11 and 12, various agencies terminated large numbers of probationary
employees. (ECF No. 191 107-109.)

The States allege that, on February 13, “OPM officials met with agency officials
throughout the federal government and ordered agencies to lay off nearly all of the federal
government’s approximately 220,000 probationary employees.” (/d. § 110.) And, in a February
14 email, Plaintiffs allege that OPM explained to agencies that “[w]e have asked that you separate
probationary employees that you have not identified as mission critical no later than the end of the
day Monday, 2/27. We have attached a template letter. The separation date should be as soon as
possible that is consistent with applicable agency policies (including those in CBAs).” (/d. §112.)

This was followed by several more agencies terminating large numbers of probationary
employees on February 13 through March 3. (/d 9 115-137.)

All told, the States allege that the Government has terminated at least 24,000 probationary
employees. (Id. 139.) The States were not provided any notice of such terminations from the
relevant agencies. (/d.  148.)

The States’ Alleged Harms

The States allege several injuries resulting from the Government’s failure to follow the RIF
procedures. They situate these injuries within five distinct categories of harm: (1) harms to the
States’ rapid-response protocols, which both federal and state law require the States to develop,

(see ECF No. 4-1 at 21-22, 33-34; ECF No. 19 at 2-3); (2) harms to the States’ administration of



unemployment benefits, (see ECF No. 4-1 at 21-22, 34-35; ECF No. 19 at 2-3); (3) harms to State
programs that rely on embedded federal workers, (see ECF No. 4-1 at 36-37; ECF No. 19 at 3);
(4) harms to the States’ finances, namely, the States’ tax bases and various social-services
programs, including public health insurance, (see ECF No. 4-1 at 23, 37-38; ECF No. 19 at 4-5);
and (5) an informational harm that attends the fact of not having received the statutorily required
notice, (see ECF No. 4-1 at 23, 24; ECF No. 19 at 5-6).

First, the States allege harms to their rapid-response efforts by virtue of having to “divert[]
or. .. prepar[e] to divert staff from critical state-funded matters.” (ECF No. 19 at 2.) They also
allege harms in the form of “administrative burdens [flowing from] the need to affirmatively
contact federal agencies, monitor public reporting, and conduct mass outreach to identify impacted
workers,” (id. at 2-3 (citations omitted)), as well as to “determine if additional firings will occur”
and “attempt to provide services to those employees,” (ECF No. 4-1 at 22 (collecting affidavits
from State labor officials)). For example, the State of Maryland “created a new website, requiring
significant time and expense,” in order to provide resources to recently terminated federal
employees. (ECF No. 4-5 9 29.) In the States’ telling, these recent costs exceed those they would
have incurred with proper notice under the RIF statute. (See, e.g., ECF No. 4-5 §21-22
(Maryland Secretary of Labor asserting that “[r]eacting after a layoff is far more resource-intensive
than the advance planning and assistance process required by law,” and that “[b]ecause the [State]
has received no notice of federal RIFs, despite extensive outreach, [it is] dedicating significantly
more staff, resources, and expenditures to fulfill [its] statutory obligation™).)

Second, the States allege harms to their unemployment-benefits systems as a direct result
of a surge in the number of claims brought by former federal employees. (See ECF No. 4-1 at 21—

22; 32-38.) The States offer the following numbers, among others:



e Between January 21 and March 3, 2025, Maryland received claims from 813 former
federal employees, up 330 percent from the 189 such claims it received during the same
period the prior year. (See ECF No. 4-5 49 50, 52.) In “the last few weeks,” the State
has received 30 to 60 new claims per day. (/d. 4 18.)

e Between February 1 and March 4, 2025, California received claims from 1,621 former
federal employees, up 149 percent from the 650 such claims it received during the same
period the prior year. (See ECF No. 4-7 4 30.)

e Between January 19 and March 1, 2025, Illinois received claims from 446 former
federal employees, just seven fewer than the 453 such claims it received during the
entire 2024 calendar year. (See ECF 4-8 Y 15-16.)

e Between January 21 and February 26, 2025, New Jersey received claims from 388
former federal employees, up 273 percent from the 104 such claims it received during
the same period the prior year. (See ECF No. 4-11 Y 14-15.)

¢ Between January 21 and February 27, 2025, New York received claims from 550
former federal employees, a “significant increase” from prior numbers. (See ECF No.
4-1394.)

e In February 2025, Massachusetts received claims from 251 former federal employees,
with a “significant uptick™ in the latter weeks of that period, including 32 claims on
February 24 alone. (ECF No. 4-9 49 16-17.)

Because of these increases in claims, the States say they “are experiencing administrative burdens
and costs,” including costs related to the processing of numerous additional claims. (ECF No. 19
at 3 (citing ECF No. 4-5 9 37-38, 73-74 (describing how, in Maryland, state money makes up
for any federal shortfalls in unemployment-related funding)); see also ECF No. 4-5 459, 70
(identifying Maryland’s added costs not only in processing claims, but in verifying them, especially
given scant information about the firings).) And the States fear “[t]his surge is only beginning,”
given that “the effective dates for some terminations have not yet passed” and “there will [also] be
a delay between when individuals are fired and when they likely apply for benefits.” (See ECF
No. 4-1 at 21.)

Beyond the increased burdens on unemployment-benefits services and the ability to fulfill
their rapid-response duties, the States separately “anticipate increased costs to the agencies that
enroll new participants in Medicaid and other health-benefits programs.” (ECF No. 4-1 at 36.) In

that context, the expected harms stem from circumstances substantially similar to those described



above: a bevy of new and otherwise avoidable administrative tasks, including “[f]ielding questions
from terminated employees, processing an unexpected influx of applications, and providing other
health-benefits services.” (See id.)

Third, “[s]Jome Plaintiff States have also lost the benefit of services provided by federal
employees embedded within state agencies, without any time to prepare.” (ECF No. 196.) In
New Jersey and Rhode Island, for example, federal employees working in the Centers for Disease
Control and Prevention (“CDC”)’s Public Health Associate Program (“PHAP”) are embedded in
state health agencies. (See ECF No. 4-12 § 5; ECF No. 4-15 § 7.) In New Jersey, three PHAP
associates, all of whom working on infectious disease tracing, were terminated. (ECF No. 4-12
9 11.) CDC later reinstated the associates, but one of the three elected not to return. (/d.) New
Jersey was “unable to prepare for the sudden loss of labor it was relying on to perform crucial
public health services,” and, because the associates’ caseloads had to be transferred without any
notice to staffers who already had full caseloads, there were “administrative inefficiencies,
duplicative work, and most importantly, delayed notifications to persons exposed to syphilis, HIV,
and TB, which in turn increased the risk of spreading disease in New Jersey.” (/d. § 13.) Plaintiffs
provide similar evidence for Rhode Island, where two PHAP associates were terminated but then
reinstated. (See generally ECF No. 4-15.)

Fourth, the States allege that the Government’s actions “will continue to cause irreparable
harm to Plaintiff States’ tax base.” (ECF No. 4-1 at 37.) According to the Comptroller of
Maryland, for example, “[a]lthough unemployed individuals receiving unemployment benefits
generally pay income tax on their benefits, the benefits paid are less than the amount the
individuals earned when they were fully employed, and therefore the taxes paid are generally less

than the taxes paid during their employment.” (ECF No. 4-38 9 5.) She further attests that
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“hundreds” of Maryland federal employees have been recently terminated and applied for
unemployment benefits, which will ultimately result in “significant decreases in Maryland’s
income tax revenues.” (/d. Y 7-8.) Plaintiffs also rely on the analysis of Terry Clower, a public
policy professor at George Mason University. (ECF No. 4-35.) Dr. Clower estimates that “the
termination of 1,000 federal workers in the District [of Columbia] would, over a period of 60 days,
reduce the District’s income tax revenues by $320,914 and sales tax revenues by $57,942.” (/d.
9.) If the number of terminated employees was 50,000, then the reductions in income and sales
tax revenues would be approximately $16 million and just under $3 million,
respectively. (/d.) Moreover, Dr. Clower estimates that, if fired workers are given the opportunity
to find alternative employment, the tax losses to the District would be significantly lower, (id.
12); the States contend that this analysis shows that “[h]ad the District received the notice required
by law, these losses would likely have been mitigated, including because some employees would
have been able to obtain alternative employment prior to their termination.” (ECF No. 4-1 at 37—
38.)

Fifth, the States allege a “textbook informational injury” because of the Government’s
failure to provide information about RIFs as required by law. (ECF No. 19 at 5.) The States
assert—and the Government does not deny—that the Government did not provide any advance
notice that it was conducting RIFs, nor did it provide “information as to the location and
circumstances of future RIFs” as required under federal law. (/d. (citing 5 U.S.C. §

3502(d)(3)(A)(i); 5 C.F.R. § 351.803(b)(1).)

11



IV.  REVIEWABILITY

The Court first examines whether it may review the actions at issue. It concludes that the
States—or at least some subset of them—have standing, that there were reviewable final agency
actions, and that Thunder Basin does not preclude review.

A. Justiciability

Article I1I of the Constitution limits the judicial power of the federal courts to the resolution
of “Cases” and “Controversies.” U.S. Const., art. III, § 2, cl. 1. The law has long understood this
language to limit the judiciary to settling “genuine, live dispute[s] between adverse parties, thereby
preventing the federal courts from issuing advisory opinions.” Laufer v. Naranda Hotels, LLC, 60
F.4th 156, 161 (4th Cir. 2023) (quoting Carney v. Adams, 592 U.S. 53, 58 (2020)). When a dispute
does not fit that description, it is considered nonjusticiable, see Babbitt v. United Farm Workers
Nat’l Union, 442 U.S. 289, 297 (1979), and the federal courts lack subject-matter jurisdiction to
decide it. See Hamilton v. Pallozzi, 848 F.3d 614, 620-21 (4th Cir. 2017) (citation omitted).

An “essential and unchanging part” of the case-or-controversy limitation is the requirement
of standing. Lujan v. Defs. of Wildlife, 504 U.S. 555, 560 (1992). The standing inquiry is often
cast as asking “whether the plaintiff is the proper party to bring th[e] suit.” Raines v. Byrd, 521
U.S. 811, 818 (1997). By ensuring, among other things, that plaintiffs seek relief from only those
acts that affect them in a definite and distinct way, the standing doctrine “ensures that federal
courts decide only ‘the rights of individuals,”” TransUnion LLC v. Ramirez, 594 U.S. 413, 424
(2021) (quoting Marbury v. Madison, 5 U.S. 137, 170 (1803)), and therefore exercise only “their
proper function in a limited and separated government,” id. (citation omitted). “Such scrutiny is
necessary to filter the truly afflicted from the abstractly distressed.” Friends of the Earth, Inc. v.

Gaston Copper Recycling Corp., 204 F.3d 149, 154 (4th Cir. 2000).

12



To establish standing, a plaintiff must show (1) a “concrete, particularized, and actual or
imminent” injury in fact; (2) that the injury “was likely caused by the defendant™; and (3) that the
injury “would likely be redressed by judicial relief.” TransUnion, 594 U.S. at 423 (citing Lujan,
504 U.S. at 560—61). “If the plaintiff does not claim to have suffered an injury that the defendant
caused and the court can remedy, there is no case or controversy for the federal court to resolve.”
Id. (internal quotation marks omitted) (quoting Casillas v. Madison Ave. Assocs., Inc., 926 F.3d
329, 333 (7th Cir. 2019) (Barrett, J.)).

Here, the States have demonstrated each of the fundamental elements of standing, such that
they are entitled to invoke federal jurisdiction over their claims. The Court addresses each element
in turn.

1. Injury in Fact

The States assert five categories of injury: (1) increased administrative costs associated
with the hasty rollout of rapid-response protocols, (2) increased administrative costs related to the
burden the dismissals have placed on their unemployment-benefits programs, (3) the loss of the
services of embedded federal employees, (4) financial harms by way of decreased tax revenue and
increased public health insurance payouts, and (5) informational harms in the form of not receiving
notice they had a strong interest in receiving (an argument supported by the foregoing, allegedly
avoidable harms). See supra Section 1.C.

As an initial matter, for analytical purposes, the Court views these injuries differently than
the States do. As the States themselves observed at the TRO hearing, the “central injury” in this
case is fundamentally informational: the States were not given statutorily required notice of the
Government’s RIFs. For that reason, the other four categories of harm are most naturally

understood not as standalone injuries, but as harms flowing from the lack of notice. After all, had

13



notice been provided, those other injuries—at least as the States describe them—would not have
materialized. Accordingly, the Court considers the States to assert just one injury, not five.

That does not mean, however, that the other categories of injury are irrelevant—far from
it. This is because of what is required to establish an informational injury under Article III.

Informational injury has long been recognized as a valid injury in fact. See, e.g., Laufer,
LLC, 60 F.4th at 163 (collecting cases). And while courts have, from time to time, enforced limits
on the justiciability of claims arising from informational harms—often in the context of whether
such harms were sufficiently “concrete,” see, e.g., TransUnion, 594 U.S. at 441-42; Fernandez v.
RentGrow, Inc., 116 F.4th 288, 300 (4th Cir. 2024)—they have always been open to plaintiffs who
(1) did not receive information they were legally entitled to receive and, as a result, (2) experienced
“a ‘real’ harm with an adverse effect.” See Dreher v. Experian Info. Sols., Inc., 856 F.3d 337, 345
(4th Cir. 2017) (quoting Spokeo, Inc. v. Robins, 578 U.S. 330, 340 (2016)); see also TransUnion,
594 U.S. at 442 (observing that there must be “*downstream consequences’ from failing to
receive . . . required information” (citation omitted)).

The States’ asserted informational injury satisfies these requirements. First, the plain text
of the relevant statutes and regulations makes clear that the States were legally entitled to notice
of an imminent RIF. See 5 U.S.C. § 3502(d)(3)(A); 5 C.F.R. § 351.803(b). Not only that, but the
notice had to contain certain information. See 5 U.S.C. § 3502(d)(3)(B); 5 C.F.R. § 351.803(c).
Nowhere does the Government dispute the States’ interest on this score—not in its briefing, nor
during the TRO hearing.

Second, the States have incurred substantial follow-on harms as a result of the
Government’s failure to provide the required RIF notice. Chief among these are the increased

burdens associated with the States’ flat-footed rollout of rapid-response and unemployment-
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