Case 3:23-cv-00209-SPM Document 185-6 Filed 05/10/24 Page 1 of 71 Page ID #5416

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

CALEB BARNETT, et al.,
Plaintiffs,
VS.
KWAME RAOUL, et al.,
Defendants.

Case No. 3:23-cv-209-SPM
** designated Lead Case

DANE HARREL, et al., Case No. 3:23-cv-141-SPM
Plaintiffs,

VS.
KWAME RAOUL, et al.,
Defendants.

JEREMY W. LANGLEY, et al., '
Plaintiffs, Case No. 3:23-cv-192-SPM

VS.

BRENDAN KELLY, et al.,
Defendants.

FEDERAL FIREARMS
LICENSEES OF ILLINOIS, et al., Case No. 3:23-cv-215-SPM
Plaintiffs,
VS.
JAY ROBERT “JB” PRITZKER, et al.,
Defendants.

REPORT AND DECLARATION OF DR. RANDOLPH ROTH




Case 3:23-cv-00209-SPM Document 185-6 Filed 05/10/24 Page 2 of 71 Page ID #5417

Table of Contents

Background and Qualifications (Paragraphs 3-9).

Summary of Opinions (Paragraphs 10-13).

I. GOVERNMENT REGULATION OF FIREARMS IN RESPONSE TO HOMICIDE
TRENDS

A. Homicide and Firearms in the Colonial Era, 1688-1763
(Paragraphs 14-18).

B. The Rise in Violence in the South and on Contested Frontiers
During the Early National Period, and the Role of New
Technologies, Practices, and Regulations on Concealable
Weapons, 1790s-1840s (Paragraphs 19-27).

C. Homicide, Concealable Weapons, and Concealable Weapons
Regulations from the Mexican War through The Early
Twentieth Century, 1846-1920s (Paragraphs 28-40).

II. Addressing Threats to the Republic and its Citizens from Mass
Murderers from the Revolution into the Early Twentieth Century
(Paragraphs 41-43).

III. Addressing Threats to the Republic and its Citizens from Mass
Murderers from the Early Twentieth Century to the Present
(Paragraphs 44-55).

Conclusion (Paragraph 56).



Case 3:23-cv-00209-SPM Document 185-6 Filed 05/10/24 Page 3 of 71 Page ID #5418

REPORT AND DECLARATION OF RANDOLPH ROTH
I, Randolph Roth, declare under penalty of perjury that the following is true and correct:

1. I am an Arts and Sciences Distinguished Professor of History and Sociology at
The Ohio State University. I have personal knowledge of the facts set forth in this report and
declaration, and if called upon as a witness, I could and would testify competently as to those
facts.

2. I have been retained by the Office of the Attorney General of Illinois to provide
expert testimony in litigation challenging various aspects of Illinois Public Act 102-1116, also
known as the Protect Illinois Communities Act. As of the date of this declaration, the scope of
my engagement includes providing expert testimony in the following cases: Harrel v. Raoul,
Case No. 23-cv-141-SPM (S.D. Ill.); Langley v. Kelly, Case No. 23-cv-192 (S.D. Ill.); Barnett v.
Raoul, No. 23-cv-209 (S.D. 11l.); Federal Firearms Licensees of Illinois v. Pritzker, No. 23-cv-
215 (S.D. Ill.); Herrera v. Raoul, No. 23-cv-532 (N.D. I1l.); Bevis v. Naperville, No. 22-cv-4775
(N.D. I1l.); and Kenneally, et al., v. Raoul, et al., No. 23-cv-50039 (N.D. I11.). I have reviewed
the provisions of Public Act 102-1116 being challenged in these cases. I am being compensated
at a rate of $250/hour for my work on this declaration, and $400/hour for any travel or testimony
in connect with this matter.

BACKGROUND AND QUALIFICATIONS

3. I received a B.A. in History with Honors and Distinction in 1973 from Stanford
University, where I received the James Birdsall Weter Prize for the outstanding honors thesis in
History. I received a Ph.D. in History in 1981 from Yale University, where I received the
Theron Rockwell Field Prize for the outstanding dissertation in the humanities and the George

Washington Eggleston Prize for the outstanding dissertation in American history. I have taught
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courses in history, the social sciences, and statistics since 1978, with a focus on criminology and
the history of crime. A true and correct copy of my curriculum vitae is attached as Exhibit A to
this declaration.

4. I am the author of American Homicide (The Belknap Press of the Harvard
University Press, 2009), which received the 2011 Michael J. Hindelang Award from the
American Society of Criminology awarded annually for the book published over the three
previous years that “makes the most outstanding contribution to research in criminology over the
previous three years,”! and the 2010 Allan Sharlin Memorial Book Award from the Social
Science History Association for outstanding books in social science history.? American
Homicide was also named one of the Outstanding Academic Books of 2010 by Choice, and the
outstanding book of 2009 by reason.com. The book is an interregional, internationally
comparative study of homicide in the United States from colonial times to the present. [ am a
Fellow of the American Association for the Advancement of Science, and I have served as a
member of the National Academy of Sciences Roundtable on Crime Trends, 2013-2016, and as a
member of the Editorial Board of the American Historical Review, the most influential journal in
the discipline. And in 2022 I received the inaugural Distinguished Scholar Award from the
Historical Criminology Division of the American Society of Criminology.

5. I am the principal investigator on the National Homicide Data Improvement
Project, a project funded by the National Science Foundation (SES-1228406,

https://www.nsf.gov/awardsearch/showAward?AWD_ID=1228406) and the Harry Frank

'See American Society of Criminology, Michel J. Hindelang outstanding Book Award
Recipients, https://asc41.com/about-asc/awards/michael-j-hindelang-outstanding-book-award-
recipients/.

2 See Social Science History Association, Allan Sharlin Memorial Book Award,
https://ssha.org/awards/sharlin_award/.




Case 3:23-cv-00209-SPM Document 185-6 Filed 05/10/24 Page 5 of 71 Page ID #5420

Guggenheim Foundation to improve the quality of homicide data in the United States from 1959
to the present. The pilot project on Ohio has drawn on a wide range of sources in its effort to
create a comprehensive database on homicides (including narratives of each incident) based on
the mortality statistics of the Ohio Department of Health, the confidential compressed mortality
files of the National Center for Health Statistics, the F.B.1.”s Supplementary Homicide Reports,
death certificates, coroner’s reports, the homicide case files of Cincinnati, Cleveland, and
Columbus, obituaries, and newspaper accounts.

6. I have published numerous essays on the history of violence and the use of
firearms in the United States, including a) “Guns, Gun Culture, and Homicide: The Relationship
between Firearms, the Uses of Firearms, and Interpersonal Violence in Early America,” William
and Mary Quarterly (2002) 59: 223-240

(https://www.]stor.org/stable/3491655#metadata_info_tab_contents); b) “Counting Guns: What

Social Science Historians Know and Could Learn about Gun Ownership, Gun Culture, and Gun

Violence in the United States,” Social Science History (2002) 26: 699-708

(https://www.]stor.org/stable/40267796#metadata_info_tab_contents); ¢) “Why Guns Are and
Aren’t the Problem: The Relationship between Guns and Homicide in American History,” in
Jennifer Tucker, Barton C. Hacker, and Margaret Vining, eds., A Right to Bear Arms? The
Contested Role of History in Contemporary Debates on the Second Amendment (Washington,
D.C.: Smithsonian Institution Scholarly Press, 2019); and d) “The Opioid Epidemic and
Homicide in the United States,” co-authored with Richard Rosenfeld and Joel Wallman, in the
Journal of Research in Crime and Delinquency (2021)

(https://www.researchgate.net/publication/348513393 The Opioid Epidemic and Homicide in

the_United_States). All except the essay in Tucker et al. were peer reviewed.
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7. I am also co-founder and co-director of the Historical Violence Database. The
web address for the Historical Violence Database is:

http://cjrc.osu.edu/research/interdisciplinary/hvd. The historical data on which this declaration

draws are available through the Historical Violence Database. The Historical Violence Database
is a collaborative project by scholars in the United States, Canada, and Europe to gather data on
the history of violent crime and violent death (homicides, suicides, accidents, and casualties of
war) from medieval times to the present. The project is described in Randolph Roth et al., “The
Historical Violence Database: A Collaborative Research Project on the History of Violent Crime
and Violent Death.” Historical Methods (2008) 41: 81-98

(https://www.tandfonline.com/do1/pd{/10.3200/HMTS.41.2.81-

987casa token=PfikfMsciOWAAAAA: ITHINKToUGIQT4T-

L4wqloRc2DFsM4eRmKEc346vchboaSh-X29CkEdgle8bMoZjBNdk7yNh_aAU). The only
way to obtain reliable historical homicide estimates is to review every scrap of paper on criminal
matters in every courthouse (indictments, docket books, case files, and judicial proceedings),
every jail roll and coroner’s report, every diary and memoir, every article in every issue of a
number of local newspapers, every entry in the vital records, and every local history based on
lost sources, local tradition, or oral testimony. That is why it takes months to study a single rural

county, and years to study a single city.’

3 Tt is also essential, in the opinion of historians and historical social scientists involved in the
Historical Violence Database, to use capture-recapture mathematics, when multiple sources are
available, to estimate the number of homicides where gaps or omissions exist in the historical
record. The method estimates the percentage of the likely number of homicides that appear in the
surviving records by looking at the degree to which homicides reported in the surviving legal
sources overlap with homicides reported in the surviving non-legal sources (newspapers, vital
records, diaries, etc.). A greater degree of overlap means a higher percentage in the surviving
records and a tighter confidence interval. A lesser degree of overlap, which typically occurs on

contested frontiers and during civil wars and revolutions, means a lower percentage and a wider
(continued...)
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8. My work on data collection and my research for American Homicide, together
with the research I have conducted for related essays, has helped me gain expertise on the causes
of homicide and mass violence, and on the role technology has played in changing the nature and
incidence of homicide and mass violence. I hasten to add that the insights that my colleagues
and I have gained as social science historians into the causes of violence and the history of
violence in the United States stem from our tireless commitment to empiricism. Our goal is to
gather accurate data on the character and incidence of violent crimes and to follow the evidence
wherever it leads, even when it forces us to accept the fact that a hypothesis we thought might be
true proved false. As my colleagues and I are fond of saying in the Criminal Justice Network of
the Social Science History Association, the goal is not to be right, but to get it right. That is the
only way to design effective, pragmatic, nonideological laws and public policies that can help us
address our nation’s problem of violence.

9. I have previously served as an expert witness in cases concerning the
constitutionality of state and municipal gun laws, including Miller v. Bonta, No. 3:19-cv-1537
(S.D. Cal.); Duncan v. Bonta, No. 3:17-cv-1017 (S.D. Cal.); Rupp and California Rifle and
Pistol Association v. Bonta, No. 8:17-cv-00746-JLS-JDE (CA. Central District Western
Division); Jones v. Bonta, No. 3:19-cv-01226-L-AHG (S.D. Cal.); Ocean State Tactical v. Rhode

Island, No. 22-cv-246 (D.R.1.); Hanson v. District of Columbia, No. 1:22-cv02256-RC (D.C.);

confidence interval. See Randolph Roth, “American Homicide Supplemental Volume: Homicide
Estimates” (2009) (https://cjrc.osu.edu/sites/cjrc.osu.edu/files/ AHSV-Homicide-Estimates.pdf);
Roth, "Child Murder in New England." Social Science History (2001) 25: 101-147
(https://www.jstor.org/stable/1171584#metadata info tab contents); Roth and James M.
Denham, “Homicide in Florida, 1821-1861: A Quantitative Analysis,” Florida Historical
Quarterly 86 (2007): 216-239; and Douglas L. Eckberg, "Stalking the Elusive Homicide: A
Capture-Recapture Approach to the Estimation of Post-Reconstruction South Carolina Killings."
Social Science History 25 (2001): 67-91

(https://www.jstor.org/stable/1171582#metadata info tab contents).
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Vermont v. Max B. Misch, Docket No. 173-2-19 Bnrc (Superior Court, Criminal Division,
Bennington Unit, VT.); National Association for Gun Rights and Capen v. Campbell, No. 22-cv-
11431-FDS (D.MA..); National Association for Gun Rights, and Susan Karen Goldman v. City of
Highland Park, Illinois, No. 1:22-cv-04774 (N.D. Ill. Eastern Division); Association Of New
Jersey Rifle and Pistol Clubs v. Platkin, No. 3:18-cv-10507 (D.N.J.); Cheeseman v. Platkin, No.
7-:22-cv-04360 (D.N.J.); Ellman v. Platkin, No. 3:22-cv-04397 (D.N.J.); Oregon Firearms
Federation v. Brown and Rosenblum, No. 2:22-cv-01815-IM (D.OR.); National Association for
Gun Rights v. Brown, No 22-cv-00404-DKW-RT (D.HL.); National Association for Gun Rights
v. Lamont, No. 3:22-cv-01118 (D.CT.); and Rocky Mountain Gun Owners et al. v. Polis, No. 23-

cv-01076-PAB (D.CO).

SUMMARY OF OPINIONS

10. I will provide opinions on the history of homicides and mass murders in the
United States, with special attention to the role that technologies have played in shaping the
character and incidence of homicides and mass murders over time, and the historical restrictions
that local and federal authorities have imposed in response to new technologies that they deemed
particularly lethal, prone to misuse, and a danger to the public because of the ways in which they
reshaped the character and incidence of homicides and mass murders. Since 1791, local, state,
and federal governments have responded in measured ways whenever new weapons, including
certain classes of firearms, or new uses of deadly weapons have posed a threat to the safety of
law enforcement, government officials, or the public.

11.  For more than three decades, I have dedicated my career to understanding why
homicide rates rise and fall over time, in hopes of understanding why the United States—which,

apart from the slave South, was perhaps the least homicidal society in the Western world in the
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early nineteenth century—became by far the most homicidal, as it remains today. I discovered
that the key to low homicide rates over the past 450 years has been successful nation-building.
High homicide rates among unrelated adults—friends, acquaintances, strangers—coincide with
political instability, a loss of trust in government and political leaders, a loss of fellow feeling
among citizens, and a lack of faith in the justice of the social hierarchy.* As a nation, we are still
feeling the aftershocks of our failure at nation-building in the mid- and late-nineteenth century,
from the political crisis of the late 1840s and 1850s through the Civil War, Reconstruction, and
the rise of Jim Crow.

12. Our nation’s homicide rate would thus be high today even in the absence of
modern technologies that have made firearms far more capable of injuring multiple people over a
short span of time than they were in the colonial and Revolutionary era. But the evidence also
shows that the availability of guns and changes in firearms technology, especially the emergence
of modern breech-loading firearms in the mid-nineteenth century, and of rapid-fire
semiautomatic weapons and extended magazines in the late twentieth century, have pushed the
homicide rate in United States well beyond what it would otherwise have been.

13. My opinion will address in turn: 1) firearms restrictions on colonists from the end

of the seventeenth century to the eve of the Revolution, when homicide rates were low among

4 See Randolph Roth, “Measuring Feelings and Beliefs that May Facilitate (or Deter) Homicide,”
Homicide Studies (2012) 16: 196-217
(https://journals.sagepub.com/doi/pdf/10.1177/1088767912442501 ?casa_token=dkP_nZZxCaYA
AAAA:vL522E2inh9U20r4 X2qAhPngRminWEjLv8nbwrNEhgNpRIiTesFI 1SDY6tepvZbjwiR
WPEom7M), for an introduction to the ways that social science historians can measure the
feelings and beliefs that lead to successful nation-building. My research has shown that those
measures have gone up and down with homicide rates among unrelated adults in the United
States from colonial times to the present. In social science history, as in the non-experimental
historical sciences (geology, paleontology, evolutionary biology), correlations that persist across
wide stretches of time and space are not random. They reveal deep patterns that are causal.
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colonists and firearms were seldom used in homicides among colonists when they did occur; 2)
the development during the Founding and Early National periods of laws restricting the use or
ownership of concealable weapons in slave and frontier states, where homicide rates among
persons of European ancestry soared after the Revolution in large part because of the increased
manufacture and ownership of concealable percussion cap pistols and fighting knives; 3) the
spread of restrictions on carrying concealed weapons in every state by World War I, as homicide
rates rose across the nation, beginning around the time of the Mexican War of 1846-1848 and
lasting until World War [—a rise caused in part by the invention of modern revolvers, which
were used in a majority of homicides by the late nineteenth century; 4) the difficulty that local
and federal officials faced from the colonial era into the early twentieth century in addressing the
threat of mass murders, which, because of the limitations of existing technologies, were carried
out by large groups of individuals acting in concert, rather than by individuals or small groups;
and 5) the spread of restrictions in the twentieth and early twenty-first centuries on new
technologies, including rapid-fire firearms and large capacity magazines, that changed the
character of mass murder, by enabling individuals or small groups to commit mass murder.
OPINIONS
I. Government Regulation of Firearms in Response to Homicide Trends.
A. Homicide and Firearms in the Colonial Era (1688-1763).

14.  In the eighteenth century, the use and ownership of firearms by Native Americans
and African Americans, enslaved and free, were heavily regulated.’ But laws restricting the use
or ownership of firearms by colonists of European ancestry were rare, for two reasons. First,

homicide rates were low among colonists from the Glorious Revolution of 1688-1689 through

3 Clayton E. Cramer, “Colonial Firearms Regulation” (April 6, 2016). Available at
SSRN:: https://papers.ssrn.com/sol3/papers.cfm?abstract id=2759961.

10
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the French and Indian War of 1754-1763, thanks to political stability, a surge in patriotic fellow
feeling within the British empire, and greater trust in government.® By the late 1750s and early
1760s, the rates at which adult colonists were killed were roughly 5 per 100,000 adults per year
in Tidewater Virginia, 3 per 100,000 in Pennsylvania, and 1 per 100,000 in New England.’
Violence among colonists was not a pressing problem on the eve of the Revolution.

15. Second, the impact of firearms on the homicide rate was modest, even though
household ownership of firearms was widespread. Approximately 50 to 60 percent of
households in the colonial and Founding eras owned a working firearm, usually a musket or a
fowling piece.® Fowling pieces, like muskets, were muzzle-loading. But unlike muskets, which
were heavy, single-shot firearms used for militia service, fowling pieces were manufactured
specifically to hunt birds and control vermin, so they were designed to fire shot, primarily, rather
than ball, and were of lighter construction than muskets.” Family, household, and intimate

partner homicides were rare, and only 10 to 15 percent of those homicides were committed with

6 Randolph Roth, American Homicide (Cambridge: The Belknap Press of Harvard University
Press, 2009), 63, noting that “Fear of Indians and slaves, hatred of the French, enthusiasm for the
new colonial and imperial governments established by the Glorious Revolution, and patriotic
devotion to England drew colonists together. The late seventeenth century thus marks the
discernible beginning of the centuries-long pattern linking homicide rates in America with
political stability, racial, religious, and national solidarity, and faith in government and political
leaders.”

7 Roth, American Homicide, 61-63, and especially the graphs on 38, 39, and 91. By way of
comparison, the average homicide rate for adults in the United States from 1999 through 2016—
an era in which the quality of emergency services and wound care was vastly superior to that in
the colonial era—was 7 per 100,000 per year. See CDC Wonder Compressed Mortality Files,
ICD-10 (https://wonder.cdc.gov/cmf-icd10.html, accessed April 17, 2024).

8 Randolph Roth, “Why Guns Are and Aren’t the Problem: The Relationship between Guns and
Homicide in American History,” in Jennifer Tucker, Barton C. Hacker, and Margaret Vining,
eds., Firearms and the Common Law: History and Memory (Washington, D.C.: Smithsonian
Institution Scholarly Press, 2019), 116.

? See, e.g., Kevin M. Sweeney, “Firearms, Militias, and the Second Amendment,” in Saul A.
Cornell and Nathan Kozuskanich, eds., The Second Amendment on Trial: Critical Essays on

District of Columbia v. Heller (University of Massachusetts Press, 2013), 310, 327 & nn. 101-
102.

11
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guns. In New England, the rate of family and intimate partner homicides stood at only 2 per
million persons per year for European Americans and 3 per million for African Americans for
the seventeenth and most of the eighteenth century, and fell to 1 per million for both European
and African Americans after the Revolution. The rates in the Chesapeake were likewise low, at
8 per million per year for European Americans and 4 to 5 per million for African Americans. '’
And because the homicide rate among unrelated adults was low, the proportion of nondomestic
homicides committed with guns was similarly low—never more than 10 to 15 percent. !

16.  Firearm use in homicides was generally rare because muzzle-loading firearms, such
as muskets and fowling pieces, had significant limitations as murder weapons in the colonial era.'
They were lethal and accurate enough at short range, but they were liable to misfire, given the
limits of flintlock technology; and with the exception of a few double-barreled pistols, they could
not fire multiple shots without reloading.'> They could be used effectively to threaten and
intimidate, but once they were fired (or mistired), they lost their advantage: they could only be
used as clubs in hand-to-hand combat. They had to be reloaded manually to enable the firing of
another shot, which was a time-consuming process that required skill and experience.'* And
more important, muzzle-loading firearms could not be used impulsively unless they were already

loaded for some other purpose.'® It took at least half a minute (and plenty of elbow room) to

load a muzzle-loader if the weapon was clean and if powder, wadding, and shot or ball were at

10 Roth, “Why Guns Are and Aren’t the Problem,” 116.

" Tbid., 116-119.

2 1bid., 117.

13 Tbid.

4 Harold L. Peterson, Arms and Armor in Colonial America, 1526-1783 (New York: Bramhall
House, 1956), 155-225; Priya Satia, Empire of Guns: The Violent Making of the Industrial
Revolution (New York: Penguin Press, 2018), 9-10; and Satia, “Who Had Guns in Eighteenth
Century Britain?” in Tucker, Hacker, and Vining, Firearms and the Common Law, 41-44.

15 Roth, “Why Guns Are and Aren’t the Problem,” 117.

12
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hand.'® The user had to pour powder down the barrel, hold it in place with wadding, and drop or
ram the shot or ball onto the charge.!” The firing mechanism also had to be readied, often with a
fresh flint.'® And muzzle-loading guns were difficult to keep loaded for any length of time,
because black powder absorbed moisture and could corrode the barrel or firing mechanism or
make the charge liable to misfire.'” The life of a charge could be extended by storing a gun in a
warm, dry place, typically over a fireplace, but even there, moisture from boiling pots, drying
clothes, or humid weather could do damage.?® That is why most owners stored their guns empty,
cleaned them regularly, and loaded them anew before every use.?!

17.  The infrequent use of guns in homicides in colonial America reflected these
limitations. Family and household homicides—most of which were caused by abuse or fights
between family members that got out of control—were committed almost exclusively with hands
and feet or weapons that were close to hand: whips, sticks, hoes, shovels, axes, or knives.?? It
did not matter whether the type of homicide was rare—like family and intimate homicides—or
common, like murders of servants, slaves, or owners committed during the heyday of indentured

servitude or the early years of racial slavery.> Guns were not the weapons of choice in

homicides that grew out of the tensions of daily life.?*

16 Tbid.

17 Tbid.

18 Tbid.

1 Tbid.

20 Ibid.

21 Ibid.; and Herschel C. Logan, Cartridges: A Pictorial Digest of Small Arms Ammunition (New
York: Bonanza Books, 1959), 11-40, 180-183.

22 Roth, “Why Guns Are and Aren’t the Problem,” 117.

2 Ibid.

24 Ibid. Contrary to popular belief, dueling was also rare in colonial America. Roth, American
Homicide, 45, 158.

13
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18.  When colonists anticipated violence or during times of political instability gun
use was more common. When homicide rates were high among unrelated adults in the early and
mid-seventeenth century, colonists went armed to political or interpersonal disputes,?’ so the
proportion of homicides committed with firearms was at that time 40 percent and rose even
higher in contested areas on the frontier.?® Colonists also armed themselves when they
anticipated hostile encounters with Native Americans, so 60 percent of homicides of Native
Americans by European Americans in New England were committed with firearms.?” And slave
catchers and posses kept their firearms at the ready, so 90 percent of runaway slaves who were
killed in Virginia were shot.?® Otherwise, however, colonists seldom went about with loaded
guns, except to hunt, control vermin, or muster for militia training.?® That is why firearms had a
modest impact on homicide rates among colonists.

B. The Rise in Violence in the South and on Contested Frontiers During the

Early National Period, and the Role of New Technologies, Practices, and
Regulations on Concealable Weapons (1790s-1840s).

19. The Founding Generation was zealous in its defense of the people’s rights, and so
enshrined them in the Constitution. At the same time, they recognized that some citizens could
be irresponsible or motivated by evil intent and could thus threaten the security of the

government and the safety of citizens.?® The threats that such citizens posed to public safety

25 Roth, “Why Guns Are and Aren’t the Problem,” 118-119.

26 Ibid., 116-117.

271bid., 118-119 (reporting that “In New England, 57 percent of such homicides were committed
with guns between the end of King Phillip’s War in 1676 and the end of the eighteenth century™).
28 Ibid., 118 (reporting that “Petitions to the Virginia House of Burgesses for compensation for
outlawed slaves who were killed during attempts to capture them indicate that 90 percent were
shot™).

29 Ibid., 118-119.

30 On the fears of the Founders that their republic might collapse because selfish or unscrupulous
citizens might misuse their liberties, see Gordon S. Wood, The Creation of the American

Republic, 1776-1787 (Chapel Hill: University of North Carolina Press, 1969), 65-70, 282-291,
(continued...)

14



Case 3:23-cv-00209-SPM Document 185-6 Filed 05/10/24 Page 15 of 71 Page ID #5430

could be checked in most instances by ordinary criminal statutes, drawn largely from British
common law. But at times those threats could be checked only by statutes that placed limits on

basic rights.’!

20. The Founders were aware that the rate at which civilians killed each other or were

killed by roving bands of Tories or Patriots rose during the Revolution.?> And they recognized

319-328, 413-425, 463-467; Drew R. McCoy, The Last of the Fathers.: James Madison and the
Republican Legacy (New York: Cambridge University Press, 1989), 42-45; and Andrew S.
Trees, The Founding Fathers and the Politics of Character (Princeton: Princeton University
Press, 2003), 6-9, 60-65, 86-104, 113-114.

31 On the Founders’ belief that rights might have to be restricted in certain instances, see Terri
Diane Halperin, The Alien and Sedition Acts: Testing the Constitution (Baltimore: Johns Hopkins
University Press, 2016), 1-8, on restraints on freedom of speech and the press during the
administration of John Adams; Leonard Levy, Jefferson and Civil Liberties: The Darker Side
(Cambridge: The Belknap Press of Harvard University Press, 1963), 93-141, on loosening
restrictions on searches and seizures during the administration of Thomas Jefferson; and Patrick
J. Charles, Armed in America: A History of Gun Rights from Colonial Militias to Concealed
Carry (New York: Prometheus Books, 2018), 70-121, especially 108-109, as well as Saul
Cornell, A Well-Regulated Militia: The Founding Fathers and the Origins of Gun Control in
America (New York: Oxford University Press, 2006), 39-70, and Jack N. Rakove, “The Second
Amendment: The Highest State of Originalism,” in Carl T. Bogus, ed., The Second Amendment
in Law and History: Historians and Constitutional Scholars on the Right to Bear Arms (New
York: The New Press, 2000), 74-116, on the limited scope of the Second Amendment. Jack N.
Rakove, Original Meanings: Politics and Ideas in the Making of the Constitution (New York:
Alfred A. Knopf, 1996), 291, notes that “Nearly all the activities that constituted the realms of
life, liberty, property, and religion were subject to regulation by the state; no obvious landmarks
marked the boundaries beyond which its authority could not intrude, if’its actions met the
requirements of law.” See also Rakove, “The Second Amendment: The Highest State of
Originalism,” Chicago-Kent Law Review 76 (2000), 157
(https://scholarship.kentlaw.iit.edu/cgi/viewcontent.cgi?referer=&httpsredir=1&article=3289&co
ntext=cklawreview): “[At] the time when the Second Amendment was adopted, it was still
possible to conceive of statements of rights in quite different terms, as assertions or
confirmations of vital principles, rather than the codification of legally enforceable restrictions or
commands.”
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that more civilians, expecting trouble with neighbors, public officials, and partisans, were likely
to go about armed during the Revolution, which is why the proportion of homicides of European
Americans by unrelated adults rose to 33 percent in Virginia and 46 percent in New England.*3
But the surge in violence ended in New England, the Mid-Atlantic states, and the settled
Midwest once the Revolutionary crisis was over. In those areas homicide rates fell to levels in
some instances even lower than those which had prevailed in the early and mid-eighteenth
century. By the 1820s, rates had fallen to 3 per 100,000 adults per year in Cleveland and
Philadelphia, to 2 per 100,000 in rural Ohio, and to 0.5 per 100,000 in northern New England.
Only New York City stood out, at 6 per 100,000 adults per year.>* And the proportion of
domestic and nondomestic homicides committed with firearms was correspondingly low—
between 0 and 10 percent—because people once again generally refrained, as they had from the
Glorious Revolution through the French and Indian War, from going about armed, except to
hunt, control vermin, or serve in the militia.>

21.  The keys to these low homicide rates and low rates of gun violence in New
England, the Mid-Atlantic states, and the settled Midwest were successful nation-building and

the degree to which the promise of the democratic revolution was realized. Political stability

American Revolution in the Pennsylvania Hinterland (University Park: Pennsylvania State
University Press, 1998), 42-43, 141-145, 149-152; Francis S. Fox, Sweet Land of Liberty: the
Ordeal of the American Revolution in Northampton County, Pennsylvania (University Park:
Pennsylvania State University Press, 2000), 25-27, 32, 64-65, 91-92, 114; and Fox Butterfield,
All God's Children: The Bosket Family and the American Tradition of Violence (New York:
Vintage, 1996), 3-18.

33 Roth, “Why Guns Are and Aren’t the Problem,” 119-120.

34 Roth, American Homicide, 180, 183-186; and Eric H. Monkkonen, Murder in New York City
(Berkeley: University of California Press, 2001), 15-16.

33 For detailed figures and tables on weapons use in homicides by state, city, or county, see Roth,
“American Homicide Supplemental Volume: Weapons,” available through the Historical
Violence Database, sponsored by the Criminal Justice Research Center at the Ohio State
University (https://cjrc.osu.edu/sites/cjrc.osu.edu/filess/ AHSV-Weapons-10-2009.pdf). On
weapons use in homicides in the North, see Figures 25 through 46.

16



Case 3:23-cv-00209-SPM Document 185-6 Filed 05/10/24 Page 17 of 71 Page ID #5432

returned, as did faith in government and a strong sense of patriotic fellow feeling, as the
franchise was extended and political participation increased.’® And self-employment—the
bedrock of citizenship, self-respect, and respect from others—was widespread. By 1815,
roughly 80 percent of women and men owned their own homes and shops or farms by their mid-
thirties; and those who did not were often white-collar professionals who also received respect
from their peers.’’ African Americans still faced discrimination and limits on their basic rights
in most Northern states. But despite these barriers, most African Americans in the North were
optimistic, after slavery was abolished in the North, about earning their own living and forming
their own churches and voluntary organizations.®

22.  That is why there was little interest among public officials in the North in
restricting the use of firearms during the Early National period, except in duels. They took a
strong stand against dueling in the wake of Alexander Hamilton’s death, because of the threat the
practice posed for the nation’s democratic polity and the lives of public men: editors, attorneys,

military officers, and politicians.*
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University of North Carolina Press, 1999).
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23.  Laws restricting the everyday use of firearms did appear, however, in the early
national period in a number of slave states,*” where violence among citizens increased after the
Revolution to extremely high levels. Revolutionary ideas and aspirations wreaked havoc on the
status hierarchy of the slave South, where homicide rates ranged from 8 to 28 per 100,000 adults
per year.*! Poor and middle-class whites were increasingly frustrated by their inability to rise in
a society that remained class-bound and hierarchical.*> Prominent whites were subjected to the
rough and tumble of partisan politics and their position in society was threatened by people from
lower social positions.*® African Americans despaired over the failure of the abolition
movement in the South, and whites were more fearful than ever of African American rebellion.**
As a result, impatience with restraint and sensitivity to insult were more intense in the slave
South, and during this period the region saw a dramatic increase in the number of deadly
quarrels, property disputes, duels, and interracial killings.*> The violence spread to frontier
Florida and Texas, as well as to southern Illinois and Indiana—wherever Southerners settled in
the early national period.*® During the Early National period, the proportion of homicides
committed with firearms went up accordingly, to a third or two-fifths, as Southerners armed

themselves in anticipation of trouble, or set out to cause trouble.’

40 Clayton E. Cramer, Concealed Weapons Laws of the Early Republic: Dueling, Southern
Violence, and Moral Reform (Westport, Connecticut: Praeger, 1999); and Cornell, Well-
Regulated Militia, 141-144.
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