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for the Democratic Party nomination in I.-Jeor € ; ii a ',Skemi tel District 4-6 .

UNITED s ,~r.a,,m,s5 DISTft1 C"r couF;,r
F ~ I;i~t 'I'fIE', '~ ~ i ~i 1t `I '1]~:]RSJ IGI~>~'F;][CT C}:F' GEORGIA

RONATLANTA 1)IVI SI

MIS . :LANE, K I:DD, ANDREA
5i1ARE-Z;, DR. TAUF:]RAY BL1.JM[ ,

.AND ANN ]3LIL,I lvL

IV .

~CATHY COX , Individually and . in her
~Official Capac i ties as Secret

ar~ of State of(jeorgia and Chair of the
~C-le-org ia Elections Board,

Pal: E POI 0 ]ft . A rJ ]D U PV[ 0 F' I IS' 11), N

:B'~~~i :cfre :B11ACIt, Circuit Judge, E ; IJANS, Chief District Judge, and MARTIN, ]-District
Judge .

This case vas brought to challenge oaf ' ( e.orgi_EiSenate, ]Ciis tir i c,ts

4Ei , 47, and 49, as s e t forth in 'Se:nate ]B il ly 3 86 3 81' )'" } and signed into law by

,.51over r ior 'Sonny Perdue on February 28, 2CE{)i5 . Plaintiffs are voters i :roin the A t1l el ns-

+~' :larke

("lvt,, . ]K _id',d" ;I, is a mcmlber cai :̀ lh l~ Georgia G-e110,1°al Assembly who has qualified to run
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In their C;o nipia ;ir il :, Plai. ri tif:Es assert that 1 F3 , 386 violates a number offederal .

and state constitutional provisions as well as certain federal statutes . Specifically,

Plaintiffs clai rri that 386 : (1) violates the, one person, one vote principle

guaranteed under the Equal Protection Clause ofthe Fourteenth AlTlendment ; (2) is

a partisan gerrymander in violation of the Equal Protection Clause (raised in

at•gurn .e . ritt but not in the Complaint) ; (3) is, a part isan ggerrymander in v iolation of

Constitutional guarantees of freedorn of speech, association, wid pel :iti .on ; and

(4) violates, Article III, section .2 , paragraph 2 of the Georgia C'arisl.itiutiic»Z, which

em powers the Ge orgi a General Assembly to zWport iicm the state Senate and House

Districts .

:L 13AiCKCJ :R'.OUMG

A, ll1s 7` C)1y G~"C,C .' OIrg ZI2 's R I?d 14 4 IF1"lCtiy1g" SV!y1l . ie the 2 000 LIecennh7l Census

The issues ra i sed by this, c4ise groliv, out of the report of the 2000 IDecennial

Census. Georgia had experienced substantial population growth over the, prior

decade and was entitled to two additional Congressional seats as a result . Thatt

pc"'pulal :iori gi•owthh was mconlpapiecl toT population . ;ti ii f'ts, which also gave rise to

disparities in die number of Men a, llo tl ;e;ci 1n exIting state lyislative districts .

Ac;rordi;ng;ly, in 2001 the Georgia General .A. ; s f, lnbly enacted !f°gri>la .tion

rea;pporl ioning; Co:ag ,resshon.al as well as legy i s la. ti ve districts, for the Georgia House
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,and Se.mair E , . In a subsequent d.e~cla.rati :) ry juci I; . ri i+-lint aa ion., the; United States District

Courr fio:r t lie District of' ( _'o lu .mbia the (; on~;rE~ sc ~~iori ~~l t ~e,d istril ~; ti .ng; plan {tlle

"`,C_`ongressir)nal Plan") as well as the state ]4olzsi-I redistricting plan (Iii .- "Houst,"Plian")

1uncEE,r Section 51 o f I ;rif, Vaing Rights A.c,t : of '1965, as arn. e ; r~d~~ id, 42 ~ .~ .~5 . { ~.̀ . ?3 11973c,

but den.ied, prec ;lea.ranc,e; to the Senate Tan ~(1 :Yw, "20 01 Senate 1<<tti'`).' (;e,orgicr v .

.9slic~l°o~~; l'95 F . Supp. 2d 25, 97 ~(]Ci .L),C . 20102) (dirt.-•ju~dg~~ ~,~~uxt;1, vacated cz jz ,j '

539 U, S), 46 l , :1 :Z3 ,3 . C :1t . : ?49E (2003). During th.e :pendh-fla cy o fthe appeal

'to the United States 5upreme Court on the denial i :) f precluara.r icf, to the 2(101 Senate

Plan, t :hE, ( _T er.IaCt2d an intearirn. S eria1 :c ; redish •ictin;; b ill (th t e ; " 2', 01) :

Senate Plan"), which was signed nto law ~on . .A~l~~ri l :l 1 , 200:2 . The Di~~ 1.ri ~ ;;t C+~urt four

.th { e District of Columbia prExd. e;arect the :ZOCf1 ~S)C,natil-l P 1< <<n on June :3 „ 2002

A three-judg; ~~ court c&t .kie r1 o,rdi(~mi I)it;tri (-,t o fGeorgia, howe:v f,r , subsequently

declared the .2 IJ 102. Senate Plan arid the House Plan u ncoris l . itutioria:L L (xr ios v . Ci

301O F . Supp. :Zd 13A2. O, 13 5)G (N.D . G a ..) (tlhre lo -J udge c,,Du.rt), qfjl~`G~ :i42 U, S. !a4 7, '.l?4

S . CA 2.8 06 (20G4). The ,cx rj`o6~ Court gave the G-Ineral Asserably until Mardi I.,

20 1O4 , to ad iopt a new r'eZj)])0rti cirij rrif1,nt stal:ixte, but the i r enara :l Ass E, rxib :ly filed to d o

sic) . The J1,2rio, s Court then appainited '. a S ~per:ial Master ;0 crelat e, 1 1,- ;g i ,> fative

'Gee irgia is a ju7•i sd ii et: icrn 1 eo vered by Section 5 ofthe'Joti rig; l Eti lg111r s Ac t, 42 U.S .i2 . § 1i. 9'1 ;3c,, ,
and is therefore requ ired. to have its .rF,appc }r tii onrnent plans, precleared by the federal gover:nmenit
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appoa-tionxnerit ;pfia :ns, Ltz,rins v. Covc, 306) F. Supp . 2',d 1 2 12 (]\f.L), Ga, 2,004) (three-

judge court}., and cfri Mardi 2`i ,. 2004, entered . an. order a.clo]3ti .ri j; ELI-ulided versions

of the Special Ma,s tor's p ]<<al i ;; , 7'l~e Se- ria1; e; reclist r i. c ,tirig plan thereby ad opte d is

1i E',I' e 111c'iftE'.l' T'i°. fi°: C]'E;d to as the "I.CZi"i! Os Har l ."

B ,, Z7ZE? 1 1 (2r dUs PICvZ ( Ziud,SZ1'bs E? (TGfBYa

t1jad u' the LA,rio,s P1!.mi, Senate District 46 {e ncompa. ; ; ;E, il all of At he-:ns- + C:.̀ la .rk.c,

C-1ro inee, wid Og;Iet llorri e; Counties arid a portion cd'Mad ison. C o unty . 'Senate District

47, which bordered Senate District 46, CMC0nIpa .ssecl all ~of Barrow County rid

portions o :FE1bE;rt, Jackson, Mad [son, axed Wal.tori C`,our.itics . Senate District 49', oil

the other h.arid ,, en. c;cnripassi-Id al l of Hall arid pail o f Jackson C~aumty .

A'thc:ns-Clark(,, County is umiclue. anriori€; its neigihbciring rouirit.ies . The

7Lf :niivcr .> ity OfGC org i,a, the state's flagship umiversii ty, is located within iffic c ou:nt;y, i rl

,A, t rwns. With. 10 1 4899 residents as o f 1:Yw- 2000 C'e ;rimz ;>,, .A, tImms•-Cl arlke C ourity is by

isir iffic largest m .e , tmr ~ c>li t'11l1 area ill 'i imata. Districts 4fi arid 4 - ;r . While

I~r.~~znt;~ is the sm,al l. ~:~~,t c, 4)un~ty ;iri all c~fi~~f,c~ ~ r~, :ia inn terms of squat•e~ miles, it is also dw.

i5ou rl: E.cmth largest county iii the Stag :, by po:pu .lat iion.

Bv the fall of: ? 1 0 0-11 , at fe~ast o ine c,o jnsti .tu.e ;in c•;y wil: ri irL A t :hf,als .-C lar:ke County vas

seeking irwrva.;E,d polL it :ical rcprc,3e;ntaticm at the ; state: 1Level :L Spf,ciifical :L y, thE~ Atbans-

Cl arke County Chamber of C;om:meirc ,e, i:neludleci axncrig i ts 2fI0i51eg; islati vE., prio :r i :tics
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'"any redistrictjirig c ffoirts to increase cur :repr,:,~seMtak iciti at the State Capi'to ll , one oa f '

th e- largest Wri d ;most ecllx, ;,atf .d regions in GEelo:rg ia .' °' ( Hu.c[ge,ns Dcc,l ., EX, 3 .)

By contrast, {ever. b effi r~ :- the Larbs Pl axi, ro-lirt :a t in. cx) nst ituenc :iE, : ; within lv[all isan

+C'ount;y, which borders At :heris-C;1at•k f; (--`aunty to fl-t e north and east an .cl has a

]popuilatior i ci f or ily, 2 -11 , 7 31 t) people, liva ril;eci th .e ; county to be, ea c, camp assed within a

single Se, r j < jt; e; D listrict .2 ()~r,[ A pril 11, :20i (? : 1 ., t~,&, Madison County Ct»Tandssio :n

lexe;c;lll :E.,d a re-s{o1 la t icn7 re ;cJUestiri j; th.at Madison County be pkic,cld ixi a single &Slenale

District, w itli the IrE,maindelir c i f' l;Yie d ist ir i ct cansisl:ing of ' c•.o unli i-l, s afs : irndlair cruat•acte:r

,an([ h1l tE ,re-s t . IS imil arl i,y, o in March 3 , 2 I) 104, the Xsadi s,an C- h '(11 r[b elir ol f' {:ornmerce wrote

to~ Governor F'F ; r • clue requesting that ree county be placed within a ,~i .rig :lE ,rig:lE, Senate

District. During the Larios l . itiig; a 1 :ioi ri, Ge,orgi:a Semal;or Ralph Huclger :i s, v v l~ose; home

County is lv[ad i swia, requE,s1: e .- d that t:rie C:,ou :rt ',; red .ish•ictin;; plan ]< <EM; the: county in

El S l rl€~ I~ E' Sif~Tl~~'rE, District . The Court C~UCI 1-110t adopt his SUg; € >f .' :i~; lOI"l .

Larios Plan, vv;hi&h was neat appealed, was used for i:rw, 2004- Georgia

ISer tate , electicm ." . Ft le' put >] . icaxi in icurrib le, rl1:s won 1op:i1Ci E,ci victories in. Ser.i ate : Cli st : r irts

47 and .491 : Senator f1lud .€ ;E,i-is Nvori L) : i s tri 4-, 1 : 447-with 71 .1°ro o: f t :he •vot le , vvhi ',lE,- Senator

Casey Cag le;, \Al l llo wa s rancipposeal, mm I)i,tril;;t Zt!a ~~rith 100' of 1: l iE, w,ote . I3Y

'O f the -3 ]. Georgia eoluir.itics, iin the 20,01)0 ta 3 (},000 p)pi uLation range., app rcrx iniatell~ 80,0/0
oft 1E:317 are 'wholly contained within a single Senate District .
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co~ntrast, the race was considerably tighter ins District 46, where Senator Brian K-ennp,

the ]R.e;pablic;a i1 iricuirn.bent, received 29,422 )mAe's ('51 .6'NO) to Democrat Becky

~V~ ;:ux~;hr.~ 's 27' ,61 ; ~ votes (4F .Q ~ °,/~) ~ . :3 11 ~I~a.rt~ ~ v~i i l ~ ~, in the 2004 . race fir House District

1 15 , which ]d ies in Senate Di,stric,1 : 46, Ms. K idd defeated Bill iJawsert, 1410 iS 'Senator

]{.emp's, brother- iri .-lrVilrtj 5 (j'%0 of tl~~e 1/i :)tC toy his Zk4% c7iEtlhe VotC .4

- sreywh? Bill 3,815

C)j1 Januctty Via, 2006, Senator Hudgens iintroduce;d !3 .13, :38 6 to the Senate

]R.~:~~tp~portii~»1:r~i{~~r~t (:~or~r~mitt~ee. ]By ~ovv:n t :ernrls, S'~ .Fi . '386 expressly rriairitains those

Senate Districts set torth under the I.ca ri,'os Plan. but fbr three exceptions . 'Spe; c ; ific,a: lly,

15 .B . :31g6 alters Senate Districts 415, 47, and 4!a by : (].) moving a prf,ci :rict Of Madison

County fi°orri 'Senate District 46 tai Senate District 47, thereby wki olly contairlin;g

Madison County within 'Seriatel District 4-7 ; I;l) moving

the eastern lzal ,F of'ik theri s, -(:laACC COuTity> which pre vio usdy had been entirely within

SE:ri~il: e, District 46, to District 47; (3) irr lia ~vi ~ng,, IJigle; th . cirT fE, County from Senate ] C;iisti ric, t

4fi to 1Seriate; District 47 ;, (4) moving portions of Wa fto :n County that had been i :n

---------------------------

3][n the 2004 Rre~siderzdal race, President Bush Avon `i81%% of the state's vote to Senator John
K.err(s 4'1 .40/,o of the vole . Converse;ly, in A,thens•-(Jlarke {:ounty, 'Senator Kerry won '58.35'o ofthe
vote to President F3ush''s 41J .4°,% of Ike vote .

']Bill Cc- v,Tse rr 'ha ; now a[L"gl ifi eci to run for the Georgia State Senate in Di:>triic , t gFEi .
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S eria1:c I)i ; ;1 :ri {ct 4 7 : itil;o 'Senate District 4 6 ; and (5) makiing, certain changes to the

"border betwree :n Smate :Clistr iicts 47 and. 49 1 .

S .FS ,, 386 was, pa.sse~ cl by the; Senate F:e,appo»rti onrne nt C-'o irimitl:eE, NvitYi a "Do

'Nass" rCcornnnen idatioiri, and the Senate subsegiaently adopted the bill by a s1; ra ,igEt

party-tint vo tc, of :34 toy 22 . ]Eve-ty Replzlalicati voted for the bill, vvhi :lf~ every

C)E,aioc: raar voted against it . Notably, the 'Senators oi" :C)i . str :icts 416, 4-7, aiad 49 all]. voted

for .x,13 . :386 . 'Aflwn S.B . 386 reached the House :R.E~<~ppo~rtio~lm~~nt Ccrrnirnitl ;F .E ;, a

C)elimocraitic member of thiE; ccommittce, Barbara Ma-sse ;y Reece, proposed the "Fair

Madison Plain ." The Fair Madison Plan all tered. Jh 1-, Lcx 'r,fv.s Plan iia only two rvspf,cts :

,(1 ) the ane Madison Comity p i• e; c ; ini rt ir.i Di str ii ct 416 movad 1 ;o C) i .s tric,t 47, th -us irrialci»g

Madison County lxho:l el ; a:nd (2) the three precincts in ]E l 'bert C;ourity, tha t had been i :n

Di strict.47 m.a"-I'j toy Dist1ric,t 46, 7'he. Rempiportionrnenit ( :ommittce, however, rej ecteld

th.c Fair Mad.isioni :Plan by a h.anid vote that efl,exa.c;tly along partisain lines within two

mi.rm-te' :s of flhe pl.an"s, piroposa :Ls

S .B . 386 passed out afthc lH[ausc Reapporti.onimerit Committee widi a. "Do

PlIss"' rec ,orr.an . e,miat i cm a:ndd was subs eqiu eni tl;y adopted ii n the House of

SAt the Ma;y 2, 2006 , trial ofthiis ca s e, Defendant claimed that it i s a cui storn i:ri the House not
to intervene in Senate redistr i: ct: in €; plans . DeiPe; riclant also acka ovvl. ed . g;ed., hO•wever , that the
r0-ii, ,id.er, al:ion in the House of Senate redi s tri. ct ii rig plans that did ', no t originate in the 'Seriate is not
unprecedented .
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Nvi l ;riout a single dlissentin;g :R '.f, publicain vote . All but four f' t11e

Democrats in the, House- voted against the bill . Three f those f6ur

:CEE ,lrkor'ral-.s have c,h ; ~mg,e ;d, e ;d party aff.liair iej ri acrid area now mc:rriber,, oiE t ;he :R. E-p rablic ,aj,,i

Party. After G o vernor P ' e~rclixel signed S~ . 13 . 386 ii ril ;o law o rt February 28, 2006., fl-le

United States Justice .Gclpar tm~eri1 : preclaared S . ]B . . 3 .36 on April 20, 2006 .

S .B . 186 i-f,celiiveld attention in .I ;hE. I ocal press . {DriJ,inuary 19,1f}06, the Ck-nm,ee

Eme~rpf•ise rE,,ported :

A bill passed in the Georgia Senate last lATX .k ccRzl Ld give lDco1zee (" 0u1rtw
a . stronger vo ice, in state al-fair;; by dividing Athe ;ri>, a. I7err ia ,c ;ra.tir
st jro ing,hol '.ci, :iril :o twc) districts .

7'bat''s ai ccording; to L
iincludes C)corice, the 4,61ri, would be chopped fF, giving, Ocaricle, a
higher ercer,ita.gf~ of 1liel voting poj,:ul,aticiri,

(]'l .'s Nle-ni,, in >>upp . i:)f Mot. lFoi- F'r•e ;liiri . :[ilj ., F -vc. F.)

Similarly, can March 8, 2006, the online l~a~in~~treetlllE~itis, ln~~iicki covers news

Eor- a riiiirtib ~er ci f'c -.i3un [t ii-.~51: C1 j-(-,portedthat said

at a. January Madison County 'x-p>ublir,ain Party m e :e; ti jag : "It vas confdsilng to have

some, people . . , irE one district w id some in anothel : r . .. . . If you look at the people w}ic)

are a. gr <ll rLst tb15 p . <<ill , th ~.°.Y ' :Cel against .t because it's bad fOr th ~c De-l7lUc: Ca1r1C PaaY, Y f: tl

1, YiE, ;y 'W-Cluse IriE.- o f lbei ing paxtisari," ( , td , ]x . D .)
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]Ji . F'rnc~e~~urGrl lfishqry qfthi,s Case

P'laintiff's f 1eid their Complaint in this action on )kpril 25, :ZOCffi ;, ,asseri .̀ing that

the changre tai ;5enate : ]Dist jr ic, t 46 unier SPR 386 has made that d. is trict less coMpetit: ive

for L)+~~rriocr~~tic ; ~canc:lidlG~tes . A, tllreedtiuige court was convened pursuallt to 28 U.S .C .

y Order of April 26, 2006, we exo nded the ieadline f0• can(t i dal; e ;s to~3 ? :Z84( a) . F4 ,

(jua . li ij l to, run. Or Senate Districts 4 6 , 47, and 49 as Well ZI .> for the ~,,~orres,polndii ri gr

Georgia House Districts . The trial of the case was conducted on May '.!:, '2006 .

During the trial, Plaintiffs abandoned thei r claim that S .B . 38 6 vio l ates Article : [ 3[ I,

section 2, p a. T'a.g I 'q)h 2 O jEthe Georgia Constitution, ]i IIs ()-far as it via :; as.serted. as an

inl epe , rident basis f6 r invalidating the red .istrictiti gg, p lam. Later that same day„ we

issued an (" imler finding the Defendant is entitled to prevail in thEe action . )Ve will

first discuss some threshold issues, then set forth the basis upon which we decided

that Defondowil: is, entitled. to prevail .

11, THRESHOLD IISSUES)

.A,. The Rnqprie~r c~ ,2 Thlree-jlmige Court

We deal at the outset with a challenge: 0) our OrWhehon under 29

§ ?284(a) . Defendant asserts that § 2 :28 4(a) only allows for• irhe c ;on ver,dn .~ ; o,fT

a 1:hweE.-juclge court Where the subject matter of the case is a state,wide redistricting

plan---that : is, a plan apportioning each, and every one of the relevant 1eggis1ati•ve

Case 1:06-cv-00997-BBM   Document 36   Filed 05/16/06   Page 9 of 46



I ()

districts iri the state . Defendant go es ojz to claim that P 1 , a hlt i ffi ' challenge to S .B .

3 8(i„ w hich re-apportIon i s, only three Senate Districts,, does not trigger u :riis( li c ;tionn

pursuant tl :) 4§ .2284(a) .

In. pE,r ti izen.t paxt„ ~~ .2.284(a) requires that a trI r ' e;e -j ud.g E, court be cori.Nreiied

"Wlhm an action i s filed c ;hallengi .ng the W n.stit :uti ,on.adity o a f ' . . . . the aj)p0rti.0n1M(fl1t Of

any state-wiale, legislative boci;y." The plain langlzgge of the statute applies to "the

appc»m:iar.irne;ritt of airy stat:e;wiide legislative i5oay" aarid says, nc>1 :riirig to indicate that

Jurisdiction must be priartiiised ~on a statewide Gpportiw7naeii t, Here, SM , _3 8 6

i ixdi spu .tablY apportions a statewide leg,islal:ive ,body „ the, Georgia Setiate .

the cases curl vv:hi c :h Defendant relies are imappos iite . For exa171ple ,

III While v Rer;esteaN, 412 U.S . 755, 7 ' fit) ,, 93 S . CA . 2332, 2 :33E i (1 97: 3 } ,, th c~ 4Surirerne

Court described as " f 'rbSous " the idef ~enclamr's o: f a. three; -

.judg;e; court that hadd declared a state :LEA€;iiMat ve reapporricirvmf, r iir plan i. rivalicl but had

ordy, enjoined 1 :hfe lWaI1 WS respect o its N pUrnml:Sion. In Vow +;,ourai{e s . The

relevance of White to C1E,iFemidan it' s claim that this, court: lacks, juris(lictiort is not

in-.i rn.ediaEte l;y clear . If' ari;ytti iiti l;, White bol sters, the position that the lC:'ou.rt's

.j fari s clictian is prope~r, and that i1 : :may grant relief on less thana In

the Ce] CT1a 1LI' l] . Ilg cases Defendant has cited, a Sirl~DJCJLKI~,ge district court exercised

jurisclictio ;n over challenges to the redlisbic,t ing of a particular county's electoral
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s11b'divisiOn .s . 'PIC, c,oUrt:s iin these r~as{es mUdf, nLo mention of the propriety of athree-

:judg;e C -Ol.l] rt 'S Jurisdiction under § 2284(a) with respect # o, the apporl; ioriine ; ri1; of a

statewide l e'€>is latiivc, body . S,e~e Smith . C0bb C1gumy j9d c9' E'lectil,ons &

,R'6'gistrativn, 3141 IF. Supp . 2d 1174 (ND. {Ga. 11)02) (C)kb County Board of

Education and COW) ("GUIlty Ciamm iisi s, ior.i ei ecftoralL districts') ; . 8 'odk?,r ip . : Iaylor, No .

2002 1J . IS . Dis1r . ILEX:IS 27447 (ND ., Ga ., Jun«, 5, 2002) (F ulton

County Board o f'C(nnrni s,s :ioner,s e lectoral districts);, Markli cun v. FuIt~ori County Bd.

qf Elections & aReg~ istri7t ic»z, s „ T1al . 1 : {02-C",'V'-l ]L 11-VVT3 F[, 2',012 U .S . Dist. I.,]EXC S

2-505 (N ,I). Gra. May 29, 2002) (Fulton C):)unty Board oiF Ed.ucal:ian (,l~f~ct.c~~~a~l

districts') . This being the c,a .>el,, the Court corzsicie"rs these cases oy be irrelevant to tlae

issue, Finally, we note that warc D e;ferxdari t"s argument that Nve

lac,k,jurisdicl:ion f6und to be merita,riou .s, states, could avoid .fie-juri.sdic,tion o :Fa th.ree-

;jud ge {count simply by amending their redistricting p lans pi .ecE ;rriea l . Plainly, this is

not the; rE„>>a l t irZi:emde~ d by th.e stat Lite . '0T1-1 are thus persuaded ttiat

over this case under § 2284(a) .

B . Standing o" tiz' e ~°hzirz , tiffs

ti ' V'c Nvil I al .-,, ;) address at the ouirs El . the challenge tea whether ]?l aii ril;if fis, have

standing to bring this lawsuit in tree, f irst ilr i :; t,axucel. During the May 2, 2.006, trial ~of'
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1:his case, c,or.iirisel for Defendant argued ]Pla :iril:iffs have, suffered no This is a

ci-m c,lusi lom we find to be, rc» i ti-ad; icte ,cl by the evid ence.

The appl ii cab le princ,ipi les with respect to standing are well se ttled. .

Sp ecifir ,l:lly, 'to have stairid.ing; , a nd thus, a justiciable '"case or conttrOve ;rsy' ' wider

,Ailicle I[l[ of't;he United 'States +:',wi,stitutjiori, P'lai3ati :ff's must establlish'th,al : "(1 ) they

haves suffered a parti c-ular :ized, concrete njui7~ to a legally protected interest (i jq jur;y

iin fact) ; (2 ;) the : iYijjuu-y is thirty t a•a<;E,able to the c ha, llE, j 1gecl action, (causation); atid

(3) it is likely that the injury may b e reciiv' .; ,f;d by Judicial aictim (reclressat>ility) ."

Charles 11, Fvesle~vEduc . F 'owzd , bzr, . v . CO.x , 4 . (1 13 F, -3 d 1349, 1 :3 .52 (111 th Cir.? 0O 1_5 ,i ;

sI'FIF also Amnett v . 5vqiear, _`12.0 1J . 'S . l'i4, 16).2 ., 117 S . Ct . 11 .̀i4, 11. 61 ('19197) . "Here, it

Ls umii.spnzlre,ci that Anidrf;a Sua3-C . ., ]31r . rAurra.y B}1 :irn., arid Ann :Biurn ix,-sided i-n Senate

Di strict 46 under trig, . LGry ]Plain, but now reside in. S eniate District [ 7 und er S.13,. .386 .

The import of'1:hi.s change is thELt While Ms, Suarez, Dr. B1um,, and Ms . F31liun residaid

in. a district that was i1tiderpopuilatecl under the LiarOs Plan, they j1 ,ovv ivsirlE, in a

district that is ove'.jpo]Pu . lat+ ~ Id under .x .13 . 386, effectively, diluting tl~ 1eir vote and

piaE r~rc»~teclly against them in . •vi~~l ~~1:io , ri o ~ f ' 1; l~iE , ir I~ c~ri ,>1:i t lu t i. c~n ~~ lc~n~~l rights to

equal pr{otecticin as vrell as f 'reedam~ of .,peec1h, association, and pelr itiom . ][ t has been

rc;z ag;riizeci that "[a] Plai .nt. iff need inot have the franchise wholly dell.,lied to suffer

iq j ur~,," Charles H R'e. ,ky Fduc. Found, .b7 c., 4Cl8 F,,'_6 d at 1 3'i :2. Rutheir, «[, a]arY
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concrete;, partiicu<caz•ized, nori••h;~poth etica:l inj ury to a Iegall), protected interest is

suffi c, ie ,ril: . " 161 Based on the foreg;o iri€;,, we are s ati siE'iecl Plainti i:f :s have met their

biaxclem here- Flavi:ng; c-oncliideal that :NZs . LSi.iare :z, Dr . 131imi„ acrid N1,s, F3Ii~~r~i have

stcul ,di iag,, we are not required o decide, whether A3,, :K idd does, as wel L See ti(rya . ( :'N1.1

Liberties (~,rrrion qF(Ja,. v. kzburi Coum,~r Chamber cfC(»ninervEr, 69S, F,2d '1 0 9 8 ,

1108-09 (l lth C:ir. 19'E : ?) (.``Be ca.usf, `ev e, have dete:mirieci that at lelasiL these two

ind ividuals have met the rel,vire:meli nts of Article III,, it i . s, unnecessary for us to

Cor.[S id .e ;r the stan icliri€7 of the other pla ,i:nt :i i :f's i.ri this 4x.-cord R'cza v. Energy

Ac' -ti'9h' .F;duc. Fo 4 :i4 1;;[S , "15 1, 116 Y0, 102 S . Ct.1105, 212 ( l'981) .

II[ . DISIC tJS ISIOrd

We r iow e Xp]< < Li ri why U efolind .arit. iS em i : it l~ E,ci to prevail i i ri this case, `Ve; first

address :Plai j7 tiffs ' one pers 0ji, a erie vote., claitr~ under the ]EcItxa] L Protection C-Jau~se of

the Fourteenth .P,ffiemilment, arid then move, t o F'lai :nt:iffs ' political elin~Iirianderin;g

under the Eq ual P 'roltect :ic»ri Clause and the First A.rne,ridiaicmt .

J"L1iqL1l jD i"~O t,?~Cta'. L7J2 ' ; ()]'1,2 ~De l"SO'Yr, 11t11!? JI9tP

1. One Vote 'St42ndezrds

The Supreme Colll't long ago TE'(,O ;g I7 . 1Ze d thx t " [n ] 0 right is more precious 11'l a

free c.o1 z jZtr; 7 than that o iE h ziv i . rig a voice in the election of those who make the laws

under v+r 11ic-1i, as good c; itizeM s , v vi e ir.m,>t: live . Other fight's, eveM the most ba sic, are
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i1Llus,cqr i :Et:he right to vote is Lindenrrii .riE,d ." 4'E~,,oS,e,r~~v v. .~`~ar~dE~a~,~, 37E~ U . S) . 1, 17, 84

S . Ct. _`i?6, .i35 ~(19E~~~ ;I. The Equal Proitf,rl;iori Claus,- guarantee known as the one

plersori , onc- vote p a •in. c;ip ile, requires each state to "makf, an honest and. good faith

effbnt tai construct ct i str ii rts , ii ri both houses of" its 1(-.gisla .ture, as nearly of' Oqual

popu1a1:icri as is practicable ." Reynolds v . :Sims> .3'17 'U•S, . 5 33, 'i'77, 84 IS . Ct. 13 62 ,

(19 154

A strict standard requiring absolute matlz lematic,a l E ~Iqluality- among state

legislative districts is not, hiowcvE,r, constitutionally n-Nui ;red . Brown v. Thcunson,

462 U .S. 8 35, 842, 110 3 S . Ct . 2,690, 1696 (19 8=5 ;1 . Rather, the S~L~~~:r~~im~~ Court has

d.i re{;:tc-d: " ~So o long, as t:1, di .vf,rgerices . . .are based on leg;it: irniate co ir ks id f E ,r attion. s

i ni cident to , die, e ;ff'ectuat :ion oi ',a rational state, r ~ol.icy, some deviations 1krn 1; r 1 f, equal-

population principle are c;ons irit lut ionall. }T p e'. nrlissi lbh-l '%AdtfiL respect. to the

a~x~oa~ti~~. c~i7 seats in
1-it ()

a• both I) f 1 :rif~ t .NvoI houses o~ f' a bicameral state

le->>isdatu.re ." Rt >yniolds, 377 U .S . ~at 579, 84 S . i'E`t . at 1391 . "Any number of'

. . . le€;islativE, policies might justify some variance, ii riclud ing, for i . ri sta .ric,E, ,, making

districts c /JCI]]paCt , respecting rC1LlI11l C ; 1p <ll bC1ll]Cldai r lc 5, pI'E' s E'nr 1 n~~ 1:~" !E', cores O:F ~)T1GT '

districts, and avoiding contests j} i-.tI71+'E; E; Il incumbent Kcwciierv.

L)qggett , 4162 U.S . 72`•, 740, 103, IS. Ivt . 2 165 31 , 2663 (19.3 :3). In assessing the

k,-g it:imacy of any sucli lei €> isl ,ati .vEe policy, we must c ;ons :i ci l-IT " [t] ]~e consisteNlcy of
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application and the neutrality, of ~~ :fi~e~ < , t.. of the rio~npop i al~~l:~ri criteria . . . alari with

I;he size of 1fh i.-r)opul ~a tioi i dlispzxttie; s,:' Brown, 4-62 11,; . at 845-46, 103 ~; . Ct. at 2, ff9 '7-

y , however, these policies must be "free i=rctrn any taint ofFund.arne,ntall ,

arbo :itrariness o r ci i s c , r •im :inatic on." Roman v. S'incock, 377 U.IS . 695, '71t1, 84 ~; . C1; .

1449, 1458 (1964) .

The Supreme Coti: r1: has adopted a so-called "ten -•percerrt rule " :Four allocating,

the burden of .pI'DCif in one person, one vote cases . Nds a general I]Zat1:E'I ' , an

,~p~~orti ~ ~n~-nerit ~~ l~ an vvit r ~ . a rnax:inlunn po ~pu .lat ii on clE~`~ii Giti ~on. u:nd~ E~r :l ~D°~o fall<, ~ ~~ithin t~~is

category of minor iie vi at i .ons. A p lan NOT lapger disparities in population, however,

creates a prima :fac.iie case cof discrimination an d. therefore must bie ; ,jia st i . fie d by, the

State,." Brown, 462 U . So . at S 411̀. . .4 ;3, 103 S . C1~- at 2696 (citations oir i itited). In other

words, population deviations of less than tell pert,elnt "are pr•e;s,LUmptive;ly

comstitiniaria1., and the burden lies on the plaintiff's to rebut the prE,swmptian," 1,cv-ios ,

3 00 1' . ;3upp . :?d at 1341 ; see Cox v.1;cx,N fos, 542 CJ .S . 947, 949, 124 , 35 . C'.1 ..1 8 +0 6 ,18iD8

(2004) (rejecting, appellant's invitation to create a de ha:rb 0r" fir po pn.zl.at ion .

deviations of less than ten percent) .

The ideal population for each ISenate District in Gre orgr :ia equals the tota l .

popialation of the state divided by the number cif' ;iernzite Elistricts . Based ort the 20100

Census, Georgia's population wa s, 8 ,lE6 ;4 `i : 3 ;persons . Since there an, 'i 6 Smae
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----------- ---------- ----------- --------- ------------ -------- ---------------------

Di ;s fi riic i: Number "C ota l ] Pavu latio in Deviation %) Deviatilim------------------------ ---------------- ---------------------------

47 14'7,1 :29' 942 O .

(3

4

49 1. 4 6,91 6 729 f) . Gy p

deviate from the ideal as follows :
----------- --------------------- -------- ------------ ----------------------------
Di{sfiriie l: Number T otal ]Paq),aLat : io >n Dell iiatiori l)evia [ti ~on i

----------------------- ---------------------------------------------------

46 14;5,' l {D3 .-11) 84 -Ci.74--------- ---------------- -----------------------------------------
47 1.415,934- 717

49 1 . 47,4 84 1 ,:Z97' ~~ . 14319--------------------------------------

1 6)

seats, the ideal pxapulatim for Senate, District i :n Georgia i s 146,1 87 people .

Under the. La,rias Plan., 3en.a~te Districts 46, 47 , and 491 deviated from the ideal as

Under tree L,co•lbs P'larn, th~e diBere,riee, in. population betweeM th .e largest an.cl smallest

,of 1 :fie three Senate Districts (t11le "absolute overalll ring; e;") vr&s ]l,, f i '> :3 p eople . The

total percmtag;e deviation. fi °orri the ideal district, which. equals the absolute ovelral l

range divided by ffie popu:lationi of the ii dE,a1 di strict, was 1 .13° 'a . ]Fu.rt ]herm l:)r l-, , across

all. SFi Senate Districts, the .Urr•ic 's, F'lan~ hlad a total poj3ul,atiorl dl-I•viatiori 017 1. .9 3 ;40 .

L-w•ic"s v, COx, . . :14 'F . 'Soulpp . 2d i1 :35i', :L :364 {N.I). Ga. 2{104) (three-judge caixi-t) .

'~ .F5 . 386 has altered these c;alculatiims . Senate Districts 46, 47, and '49 now
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Under S .B. 3$6, abso lute overall range b et ~vriclen the largest and ,>>xi a l.lest of t :he

three Senate Districts, is 2 ,3 f31 people, and th~~ total p e :rr,enta;ge deviation :fro ]TI the

ideal d i .rs tr :ic,t is 1 .63;'/. .

Neithelr the parties, nor the Court Eias identif=ied a case considering the isstle of

vrl~et]her the. total pE ,r•c;en1ra€,e. deviation o f a s lub se,t of t1ie electoral. districts c,f*a .

St .~1r e~~ide; body-in this case, a subset consisting Of three Senate Districts-is subjiect

tcl flhc ten--peirc;eliat rul.e;. Indeed., neither party has addressed this issue . We have

already noted, "[a.]ny number of . . . legislative policies might justify - some. variance."

Karchvr, 4 62 U .SS . at 740, 1(} : 3 S . C' 1. . a t 1 663) . Lacking empirical evidence of

malapportionment, the court must search for policies in'tl ie, legislative histozy,

varhi{ch, a s, the Suq>>re]71f; Court ;has xerog,riiztd in a different COnLtex :t, "is itself often

murky, <11riKigUOUS, Effid Contradictory."'Exxon MOhrl Corp. v . f4li'ca~~,wi`cai~ 50.17f- ., Inc . .,

125 S. Ct. 2611, :261fi (2005). As dic, total percen.tag;e, clE,viiation

approa ch.e ;s zero, the search becomes 1-noire di . ffir, i u11: because. laws prornulgated . by

IE'g , 1Sha 1 :Ul'E ;s "can be inconsistent, 1 ll , C1 g ]I Caj, and .iCl I10C ," IAlC ]'E,'iI:i judicial dec, ]1 Sdo 1'l .i

must be "p r:inc .' ip 1led,, ra: t i aiia: l, and based upon reasoned distinctions ." See V'ieth v,

Jubelrrer , 541 1J . IS . :Z6i ', 27'8, 124 IS . C't . 'l '16 9, 1 7 77 (2004) (p l . tinilfty opin io n) .

Furlielirmore, as the Supreme Court "has repeatedly advised, caution is t :hC sine qiov
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iirri c,'tioti s" arid "primarily the duty ;a:nd ITI :;pX)n.sibi :lity ofthe state ," A1711e r v , ,lada raso ,n,

.i 15 U.S . 900, 91 .`i, 115 Vii . C1 ;. 2475, 2488 ( 1995) ; see rise v . LiPscoard), 43',r U. S .

`i :3 5, 539,98 S. C t . 24!a3, 2;4!a7 { 1978) ("[F;:jeciiis,tricting ~a:ndL J-E ;'Ippe~r~tic3jniJzg le+~ ;islati .~~f~

boldies i s a legislative, tas k which the federal c :our1 ; s , should make every effort not to

p~~~ I - ~ E~rn ~p1. . '" } . . As these pri :ncipl~~ ~s all c ; c o ~z ~nsel in favor c o i '~~p~ 'lying; the tens -~~E;rce~rit rule

her-f,, wel Nvi :li 110 so .

The total percentage deviation . across 7i,stricts 4•fi, 47, aired 49 increased under

;x . 13 . 3815 . That delv i,Tkicon; however, is still well within he total percentage deviatiori

o f' t lhe L arios Plan, which as devel oped pursuant t o "certaiiri traditional a:ndL :neutral

priririples of re,clist :ri .rti]ng ;."' 314 :F .'>>.~p~' .1~~ at 1360, FIur~tti,~Iririore, the total

peg°c;eIntage deviation under S ,F3 . 386 is, at 1 .+53°%, we'll bellow the tem-perce,-rit

&°:'v i~'Jfi c t ri that '01o 1ul 11, under the Supreme, Court's holding in Brown, alz iro tria l;icalfy

s,hi ft the burden to the state to Justify its re af>po ntic IrnrWli1r sch.erne . We thus i :iri. cl that

P[airit: ifE<.; bew- the burden iii this case-

We must detenaiixie-, the,ri, what ex :a~(;tl;y the 'laint:iff's k~<<<`~c, the burdle ;n +)f

slwvri. rig, Neither party has ad-dressed the issue oaf whether w ee rriust emiside.r', 3 ., 1:3 . 386

strictly - one i1;s, ~Dvv:n 1;e~rrns, car ~v~~h~~th~~r we should . consider S .B . :386 as but caw, part of

the larger Seriate L) : i s trieltir.[€ ; p l. zm . We have riot. ideriti .fi ed precedent precisely oil

R.ath~~r•, 1th1I '~urore ,rne Court merely irects that we consider "'the plan as a
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Vrhole ." Kzrchvr, 462 U.S . apt 74 l , 1 03 S. CA . A 2;fi6-4. Adclitimially, as we, have

already IZOtled, the S UINr E ,3-M~ Court has strongly rau t ii c}ned against the, federal c:;ourl;s,'

in1>rusiori ins state reciistr :ic,ting, clf:risims, especially cmes that do riot: implicate the

,apport ion.rnerit o f federal coiag,ressiona, l clistbcts. .8 'rc= , 462 U. IS . at 1351 ri . : 1 , , 103 S .

,C't . at ' 27a 1 in . I {Bireilna.ri, J., dlissen.til7g} (citi.ri€;bl'Gdian v. Howell!, 410 U';, 31 5 , -320-

:25, '93 S, (Jt . 9 '1% 983-85 (]1 !a73)). Against this background we conclude that

Plaintiffs must show that &F3 , 386, ron sideredi inn Light of Geoq,ii-,Csslmtewide Senate

Distr ii eti:ng; p lai1, reflects the Gerleral Faii lu. re to ':`make an fioiriest arid good

fai, th, effor t W lcor.istruct districts . . . as nearly o f equal Population as prac, l . ic;a.b l e ."

R{.ynolds „ :37' i' U, S„ at 577, 84 S . ( :t . at 1 390 . That is to say, tree F'lai :nt :iff's must show

dia1: lie chi nzkami,s clf,v:iationis iiti this case 41111, uxLr•e;lated to any Legitimate redistr•ict:itig,

eiriterioin and are ; itYiereBore tainted by arlbil.raxiiness or di,sr :rim in a .tio>ri . See Roman,

U. S . at 7 10 , 84 S . Ct , at 1 458 .

L . e'githwcr tEr State kiterests

Both parties have givens the (Jour some indication as to what die, :;t;ate's

l e~~ ;iti~x~ate; interests with respect to redisl;riai . rig are . 'Specifically, ixi t: ri e-ir Joint

S ClpU.<<L tIOn I of Fae 1ts, the parties state : " Irl 1'E ; ~l~)]JOT't ] . OI1 ;CT11~ 1C1t ;~, , Georgia has had

''strong, rdsti)6 ca 1_ prefenince . . . for not sp li:tErig counties outside fl-t e Atlanta area,

wid riot spl :ittin;ig, pre ci ncts, nlainterlan.c.e of core d istricts , and ecogp it .ion~ o f
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cornrnumities o f i: rit :erest .' [Larios,] 300 F. Supp, 2:d at 1=< 4'9 (quc Mig . hfb ;"Uni.s v .

Ji,lm.sO n" 521 'Lf .S. 74, 99-400 (1997))." Joint LSt .ip. c>f F'act'~ As neither party

has, Chall el C]g E:d these, interests, v JP assume. that they are just as V1l tal 17 ,0174' a s, when .

.Lor•ios was riatldecl down two years ago.

Plaintiffs assert that S .B. 386 MEW I113t bC, justified by any of thi -l

le ~ ;it.im, ~tE~ state iriterestc ~ . Deferida~1t disa .g;r~e ~e ~ ~~ ~~~ and goes cm to argue that 'S .13 . -386

serves the add.iti .ona l 1 e, ;on, illmatel st,TkE, interests :E (1) k.E~E,p :in ;~ less-~pox~u]L<<ted {cc~~~rities

,Within a single Ser.i ate. 'C)istriirt ; ( 2.) ,accord Lin.g, counties with SUCh

&S Athen.s- (' IL ~~rk :E~ () :) urity, more tha in mie . 35ena .tor ; (3) rero;~ni ,zin,g c,~~rillrrn~ :ni ~rie~ s with

r commo n economic aind geographic, i interes 1 ;s ; and (4),-.nsuiri;ng; a%,~~r , om tr~ E~ r e-t irenn en. t

o#' Senator K emp an.cl they election oT a freshman Seriator in . District 46, LSenator

H[rid ;ger,i s,, who has the more prestigious or authoritative committee as ,> iign:mia ; n.ts that

come With years oj'service, Nvou ld rel.-present a part of A th e, ri .;- (: l airlc{e Coujxty---tha .t

part in District 47 .

[n deltE,rrn .ini :ng ; whether S .13 . 31816 violates the oiri e per,s0n . , one VDtl-l pYiriciple,

then , tive will consider whether :P' lai rzt i. ff 's have clf,mimstrettecl that the, de mh7ltnis

dia- via ticrti lr-rom[ the art, person, o iri e vote standard here array not be ex .pla.inecl by

(J c.-OTg1c1'S l E'g :1 t1 :[Tla lle interests . I r l so dC1 1nig , the Court ]"E, IY La I I'ls mindful olESu.pre ]CT1e

Court p CP lCed.e;r
ft

Orl this C[uP 1 5 1r 1oTL L0g; 1 t1~ PI7 . a~te ;31:i1t@! interests must be assessed ed with
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:re-fin-f,n+ ;,e to a. "`flleac:ible" standard, cone tltit a,c,c ;cnurits fair :;i2;(, oaf tb-I cif.vitiIl;ioris ,

the, importancee of the State's, i . rii:e ;rests,, the, c ciiisiirs tenicy wii th,v,Thir.li t'.he p '.lai i a. s (,i vv'.ho,le

reflects flic)se iinl :(.,r•ess ts, acrid the avaii iabiliity, of alt e.rni2iti,ves t hat rai ;;h.t ;> > .tbsta,ntia ll ,y

vindicate, those ;iril:e~re ;sts yet zq)prc)xiima1:(;popula.tian equality more, closely ." KrrrchEr,

462, U.S. a t '741 . , 1 03 IS' , Ct . at '2hi54 ; see Brawrz, 462 U.'S . at 845 -46, : 1 03 S . CA at

'2697-98 . Our analysi s is riat fixed 1, co "mjm.e; ric al standards which excuse pc)pulatiolri

VaI'1 iI11CP.S without regard to the Cl]"(~1.1 : CT1 :i t2lI1Gl.'„s Gf~E: i~~~ .~1 particular case ." ~.12YC~1 ' f:'Y', 462

U.~i . at 7'=i1 „ 1[I :3'i . C' t . at 2658 (q~uoir<<t. ion~ ornil :ted!) .

Plaintiff's' firs t c,l ainz.---th.at i , I3 .38'. 6 is nc ~t co rZSi s t : e, rit wid-i the state's legitimate

:interest in riot d :i `lid i. ri 1 ; whole counties outside 1:YW, Atlanta Area arid splittilig

]p r'e cirict ;> bccaljse~ it p ll ac,cs Atllen .s-C ' ] .ark: e , ill 1 ;11vo ISerial ; e; C) i .s tric ;t: s --]Zas sorr ie, merit .

Umder the Z , caribs Plant,1:hE, twenty most populous counties ill the; Stilt(,- F0Iti(-,Ij'X11X, ill

the election c) i' :6f't:y-:Eve af'th.e State,',, Fifty-six sen«ita,rs . Of'these counties, eleven are

].oc,ateci in nor around . A1;lanita arid. are, is, each. such co1irn:~7 shIEWe ; SS a

border with at least ane co- ther county that is also one ofthe t l :) p 1.wer.[ty, most populous

s,+,un t ics .6 1012, the n iine- remaining "cou . rities ir,i the top twernt;y, five, participated iri the

1 5-['lhe ;ae counties are, Hall, Forsytli, Cherokee, Fizlto :n, (,obb., Gwijrvn,eltt, D1e :K:a1b, Hcmy,
Cla2ftn, Fayefle, and Douglas . Athens-Clarki, is separated fi•orn (Twi :anett by only one, oflaer county,
]3a rro~N, 'whi c h ]has a. 1) apizlationl of 5 6,.4 :1SI . S e .e
1111.,a ://c~ui :ckfa~c~ .̀s .rf,r~<.pus . ;,~~vlc~fdl;~tatf~s~/13!]_ .C{}l'. :S .ht~n1{arce ;ssedA~Ia;y5,2006) . 'Thet~~en~tie ;thl,~~rge`st
couyil:Y iirt terms of population iri Georgia, F-]Lcoycl, has a population
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ele-ct ii on ~c) f~ two or rnc~re; Senators wider the Larios Plan im .201[I4 "' Four of these

counties have populations € ;reWyr than do: ideal population for a Semite District in

Geor;gia---that is, ] 4+5, :167 pw§sg When the iiciea : l number Or a ;> ;iri& Senate

C) i.strict is 1461187 people, arid a county has pa pi z :lal :im in excess oaf' 146,1 '87, eve

would expect that county to b e represented by more than one Sein .atc,r . Under the

LcafY'IW` Plan, there was only one COIIYl 1 ;31 , out C&Gf./3Cj3, la" ,i 159 , 'which `'Vas (J ,' outside

of th~F~ mete °o~~olil :a~ri Atl. aril;a Area ;, (2) had 146,187,; arid (3)

made up more, than one Seria1:e District . However, that c;c>urit;y, Houston, clover's a

ver;y large g,e;ogiraphi{cal area . . Thus under he provisions of S.B . 386, .A,triEms••Cla.rlce

Coi.ilnt :Y, with a plcipulatiori of 'I I) I,489qpeorile, has become an anomaly among Georgia

cclUrltle5 11"l terms T]ltS ]'E~~)]C'f'.tiE~llr ~il:lo~Il 1 ;11 the Georgia Swatc .~'

P'laiiati.ff's' second claim--that the Georgia legislature had available a plan that

state's legitimate interests but did so in a manner that was

"These counties areM.harn, R . 1C .L1lTlOT1(i, Muscogee, Bibb, and Houston .

"^['hew countries are Chatham, :R.icJvrric>rici, Muscogee, and Bibb, the smallest of the four
counties with apopu:latiocf of 153,887 people .

IHelnnr Cai r ity, with a populati on of :L l!a „341 (twelfth in population), i ; ; div i .d ~ed[ into three
.ic.nate Districts . F'ors ;yth C'.ouri ty, with a population of 98,407 (fi1tcen1:ri in popuNl:iIMn), is divided
into two Senate Districts . 1H owelver, these cou.n.t ] ie ! s ffl'e not anomalous because they He within the
Atlanta m lal.ropoli til7 area,.
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Senate Districts q.fi, 47, and 49 deviate from the ideal as fbllows :

---------- -------------------- -------------------- -----------------------------
~ Distri rit 1'l urnbeir 'T 'otal! Population Deviation '%o lD*14al : i o1 ri------------------------------- ------ --------------------------

46 "145,7619 _41 8 -.0.29---------------------- ---------------------------------------------------
47 146,268 X31 10 .06
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nearer to one person, aril; vote--also has, so,rne rmE .rit. Under the Fair PAZAilsc>t1 Pkai .,

The absolute. overall range between the largest and smallestc)f the three, Senate

Districts was 1,715 people, The tote ]'. deviation iFrom, the i deal : E'o .r the ithree, districts

was 1 .1 i`%. The Faiir Ma disio n. Plan, then., Avo,iilcl have achieved the state's legitimate

goal oT placing, both 1 .the;ns-C1ark ~~ a ~r~d . I~~J:adi. s1 c~n within single S enate Districts .

:Furthermlore, the Fair Madison Plan would leave accomplished these goals by

deviating from o ne p ers ion. , one vote, by .041 % mcwe than 1:rie Larios Plan so deviated

acarc)ss these three Senate Districts ., and by ,deviating, .46NO~ less than S.B, .386) now so

deviates .,

P 'lai 3a t i. ff's' third and final claiM i , that recognized c, ciinrn.un ii ti es of iiril: e; re .s t f i ,cvvie

i.ri fact been split up as a result oi~'thi ;, Mill . This, claim too has merit. Deft-ndant

asserts S.B. :386 imare, effectively recognizes and groups together conlrywrlities than

did the Larios plan. Specifically, Defendant clairris that under the Larios plan.,

District 47 groups the City oiF:Bomrtnan in E11)e : r1: County (northeast o f Athe :ns) , which
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welcomes growth, with die City of Lo ga.r_wil le, in Walton County (southe-ast of

A: then s , r,ou Ig1il),l mid'W,'~y betweean which opposes growth, Under

S .E s . :386, Bowman and 1.o€, Defendant

further claims that S .]B . :3,66 places Ogle.tharpf . County in District 47 With Madi:30n

County and the v+resterri porti on of' :ETbert County, which all have similar "gir anil: e, -

ba,sed" E,c,anorn ies. It i s ur idi.sxuted, however, that until the p,ass,age of' S .B. 386,

A1;hens-+2larke County has never before bleen placed in . two SeMal :e 'JiStriCf :> .

Sigpificantly as «A, the split places the University o:f a

community of interest. in and of two 'Senate districts.

7,11e key here, however, as in many other cases, is thee allocation of the burden

of' proof. Again, i t is the Plaintiffs" burden . to prove that Georgi.a's Senatorial

d i slr r• ictirigy ; ; clhenze , as set forth in 2-386 , doe s not reflect the i ;,reoq(a General

.ALSSCIr [b l y'' s "honest and good JEaith effort to in both houses o f ' pi ts

legislature, as nearly of equ .al population a:> practicalble," R eyrmWc6,, , 377 U.'S . at .57i',

84 ~S . (~t„ at ]L389 1-90 . In assessing whether Plai.rit.if:E'., hELwC, carried their burden, we

must be mindful t:h< ii; neither the 'State oaf{Geo rgia nor the Equal Protection C lause

ii mrite, s us, as a general matter, to tinker with ':`minor departures from sonie supposed

norm," DGCids v. ,8'Grmdemer , 478 UT 1 09, :L :33, 106 T C t.1 797,18 11 ( 1 !a86) . As the

jr-kavis court: recognized, redistricting is " a task that should iiot be nionitore,,d too

Case 1:06-cv-00997-BBM   Document 36   Filed 05/16/06   Page 24 of 46



25

closely unless thee express or taci1 ; goal is to effect its nnnoval from legishrive halls ."

ICi .

Our 1T`vif.`A' Of ir IP-, record evidence r,onNin. c;es us that F'la .intii'fs have failed to

carry their biard.en . .A . sirrip :lEs examination ofS.Er . 3 86, and, the plan reveals the

same nuniber of counties are WaolQ, included . WHO a single Senate Driso-ict wder

ST. 386 as was the case imder the Larias Plan. Under the Larios Plan, Madison

County was ~dividecl ., anti imader ;x .13 . 3 86, Miens-C'larke Cou:nt;y, b3l far the! larger of'

the two in 1 :e;rrns o f population, is now di l r :iciell . F111"tY1 1E; r7- nare , the total p ei rc ,emta gre

id E', y' l afi01:1 across all Senate Districts remained unchanged by the pamage ink, No, of'

:5 . ]B . 3 8 ) I5„ We also no-[(,- that Plaintiffs have not challenged the ~c onti ;og uifi ~ or

compactness of the zmm Senate District mated. under'> . F3 .38 fi. And', mle find the new

ifist :rict .> are not bi.2:,Ure1y or irregr ular:l~i shapeid .

CJltijrma1:e;ly,, the iGou:r1:gi,ves gi-ea1;wE,igtit as Nvel :L to the . :Eac1: that S . B . :386's total

deviation from one person, IMC 'vote is, at a percentage that is e xce ;e( iinl ; l :V

lovv . We may not inva;li dlate the work c,f ithe Gear€;iaa lE,gr i s l ature in drawing district

lines under the one person, one vote principle "when only minor population -Y'afiations

an,wng districts zwe yrrDved ." (Taffimey v. Cumnir'ri~ ;.s, 4-l. :? 1 ;;T .S. 735, '751 , '93 S . Ct.

1 3 2 1 , 2330 (1973) (Mve ;rAI g, a . tlhre- e-=jiz il ge cow-Cs in•val :idat i o ri under the Equ al

P3rotec. i : i o ri Clause of a clist ir i. c , ting, plan where the rn axirnurn d{evi,aC]OIl between house
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clist7ric,ts totaled 7' . .3 :3°.0 and ie, rna,~s:inaunn d~~vi~~~ticon ~~E,tvv~een~ Senate Districts totaled

1 .8 1 %0) . Based ~oil. the i:orE'goil1g, we conclude that Pla :itilliff> have not carried their

burden of proving that ,x . 13 . 3 8+5 is ixnrelatExi to ariy 1eg;itirrial:e redi sl ;rict ixig criterion .

&v h'o,,mxn, 377U. S . al '710 , :8 4 .5. C 1 45 8 .

?• . ~°oli~FicG~l ~L~~t2'vcatioy~

Pla1I] .t1lEjS a1:31:) ]'~t1S e the issue of pax t lstm 1,5hip in a.rg ;l lll'lg that Georgia had ]C10

legitimate, state inte rest;jizs l:ifyi ia g, ;x .13 . _3 8 i5' s dle ;p ,'1I1 urt from he 0111a_ pf,rs~c»~, ar'ie vote

princi j ale. ][n short, ]?laii ril: iff,s contend that the interest Of R.e.ptz l') l i. can le gislators in

making PL 1 : riE,ns-C larke County more competitive fai r Republican c,arldidate's played

a role :in the ultimate dl e;risi ,on. to between wo Senate Districts.

V4'e do riot disagree . Paft.isan . iriterests,, however, he behin. cl mc)st di str•ict :iti ; ; dE, eiis ions.

The Supreme Court rC'co;grnizedl as much in . GiafFh?y:

U:i s,tric,t lines aire rarely neutral p1len.curieria . They can well determille,
what district will be, pred'. c>rr.i inla ril ;ly Democratic- car prE.donlinantly
Republic-an, or make a close race, likely. Redi,slr rict iiiig may it
i j l ~curnberit : s against one nctthe ; r, co :r make s very difficult the el ection o ftfie,
mast e )s:pE,rie;ru ;ed legislator. The neal ii ty ' i irs that d i ; ;l;ric ti. rig inevitably has
anal i s intended ta i have substa .ritial po lL it : ica1 consequences.

412" US) . al 753, 93 S . Ct , at 1 :3 :31 ; see also Shaw v. Rerio ,, 509 [J. S . 6?1 U ;, 66 ] . , 113 S .

C't. 2 8 : L 1 S, 2 ,8 _3 ;5 (19!3) (Wl:ite ; , J., dissenting) ("FGedis l:ficti. ri gr, plans alsc) reflect gf-clup

]_ Tl t -e ; Te 5 t 1 5 and ]L I'1f3Vlt cLbl.}' axe conceived with 1m ] Ct1SclI7. aims in :CI11 LT1d ,," ) ; A rE?12der50 r, ! V' ,
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F'erry , 3991F . 'Su,pp. 2d 756, 780 (2005) (t11:re,e.--juci ;;e c,o]urt) (Ward, J., roncurri:ng) ( "I

am reminded of the practical ob, s e rvation.s of one court that ]?OIlt.1C1w15 are n.ot

i ri t f,iv%sfie, cl iii reld i s 1 :r i cti . riF; "because of fl-teir innate at1:ac ,lurf e71t to m,atlien7a t i c; al

exactitude.", Nuotilng;l--Ul,,g e 'tty . Klrnn7elmum , S11 F . :2d 1 79 3 , 8 0 1 (3 (1 C ir . ]'.9 87' ))• A s

a general matter, vic will "ri ot venltu.re[] :far or attempt[] the impos'sible task of

ext:iipatin.€> politics, :6-oIr i what are 1:1w, esseri ti ,a lly political processes oiE tlie sove re ig.,, ;rl

SUtf;s . " Gqf f7ey, 4. L1_ U .S . at 754, 93 S . Ct, at 23~=~? . One person, one vote claims are

fia.rid arne; rita .lly about offenses against die. t' rarich .ise, riot about offenses against

apolitical paili{es, l:n this case, the preserice of'partisani considerations in redistr .•ictin;7

does riot necessar :ily equate with b ad faith ori tlhe pan of the Georgia General

Assembly in. FQSSin Lj ; IS .B . : 3 86 . ]:ndeed, as Justice Sc al.ia noted in h is dissi-I;ai rign

opinion yin I;cwlos, '`[n thie rccen.t decision in Vieth, all but one f'triE, Justices agreed

I_politir,a:l bias] is a traditional I[redistricting] criterion, arild a c,onst :itution.al one, So

lari l ; as it does, not o too far," ~.,gri~~, s, 54-2 LJ . .i , at 5~_`i ;? ~ , 12A S . Ct. at 2809 (.~ ~cali~~~, J .,

di:s s e ril : ing )' (c iit a .tio ,n omitted) .

4 . State Interest tx. s E-:xpressed ij,7 t`JIE ? GIeor~,,ia ! Co; ,,st j,* t h,ti () , n

]Pla .iritiffs ccfril;erid final[,( S .B . 1386) serves 1113 le€;itirr.Qte StZte ii rit : eIe :st insofar CI,

it violates the Greor€;iia C`,or~st~itu~ti~~n . Axtic~l .E~ :C][l, se;c,ti,o n .. 2, pa~ra.~ ;r~a~ph 2, of they +~rf~o~~~, ;i~i

{Joris,titiztiain provides, as follovrs . "7,hie G'e ;nEm-a1 Assembly s]iall apportion die" LSe>r1a1"E1
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and House districts . Such districts shall e composed of contiguous tE,'ITit01 .~77 . The

the; Senate and sa f the House of Repre ;seril:zdves shil be changed by

the I,;'e"rICIral . ASsE:ab:1y as necessary, after each . United States iei ;,,ennia1 census ." C<a .

Co :nst , art . I ][ ]" , § :? , J~ 2 {a;rriemde ;c! 1 98 3} . Plaintiffs ar€,uc~ in rele vant part that such

languag,e necessarily limits th. e ; tint f ; fi-arne ("after each United States decennial

CE;tl .S ll ,," ) and frequency, with which Z)eBe1 1da I'It may act ("'as necessary"') . ?,,1either

With Plaintiffs' u ri die rstaiid ing of Georgia.1aix.

In support Plaintiffs re l ,y primarily on t he {C.̀o ]L orado Supreme

C-`our1:'s dec is, icori inPeople ax rel. S'a1cazavv. ~E1cxv icison, 79 P'.3c1121 :1 (C'ca :lo, :?O03) ,(en

banc). F'la ,intii=fs likely, rely on this opinion frain another state because the Georgia

Supreme Court has no'[ yet had c .occ,as i .on to interpret it., oven r o :nstii t ui tio n's

redistricting provision . ][n ,SalazGrr,, the Colorado Supreme Court invalidated a

ca ng;ressforn<< l redistricting p lan passed by the state legishume which had been

A ended to supplant a court-ordered plan. !ipeciEc;alIy, tlhe I~colara.clo ~ou]pri:, :mi,-(,{Duirt

held the relevant state constitutional provision limited redistricting to "o.ilce-a-

de{ :, ad e' ' ' only . Id. at 1241 . While, the Cowl Superficial a ppeal,

it finds the decis ion offers, at blest, rriini i:ri al. support for Plaintiffs' argurn.C rii : i lI 1 :h f,~

present case .
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iFhe c; c»lstitut:iomaI reli disi : ri.c ti .rig :pro-Vis i iYn at issue iri S'crl'GCura° provides mr;

" : jC:he GI em E,ra. I Assembly ;;ball. divide the state into as :marry r,+):ng;ressi ion.al
distriicts 4ws there area re1pre . ;e~ntalrive; E , :in carigress appoi rl:ioried to this state
lbv the co,rig:re,ss of the Urriited States for the election of me
repr•e ;,seril ;zitive to congress fr,Dnz el,ach district . When a new
a 1pp0rCiar 111i(.i1 t shall The -ma-de ]by ca lrig-res <,;, the ge neral shall
divide the st~ Lte :into c,on ;grc ss :i lonal districts 1CClDrdi'ng,ly ."'

Id. at 1-236 (quo,ting Colo. Cori,t. eat. V, § 44 ) . In i :ril:erprethi,g this provision tc, allow

care€;lres :;icinal r eldi ,s lr rictiing bull ar.ice, a delcad.e;, the C.o l'. or1Ld0 Supreme Court reasoned

irh part :

The second ;;elintelince o f Section 44 places i ite rripom:l restricl:io in on
redlist ric;tijlg. Iri the ser.lteil c; e "', [ ,.v];heri aG new appo i rt:iorirn.e,ri1 : shall bye
rnacle b.y Coir~g,ress, 1-he g i .aneral ,ass lemf bl;y shall divide the stale iiato
C',CIT1~ :,Y, Ce 515 :101C1al dL'itT'liCt;i i1CC +or l C 1 1 ;C1p;1y, " Chic word "VV;f]eTll" is used il15 ~a
sulbo:rdin,ati.rigr c;mlji.urictiEm1 . It indicates the relatj.m,ship o f rel di str•ict ;iril,
axed ~alpp 'CITt1o I]rClenlt - .- ]'F'd :lstI'lc1 ;117.g "shall" take place "whel If "

app:wrlCiYllTlf'.11t C!( :C1,l :C ;i . "'Vv rf]2 ;]'l ," iii this COI'L t eJS :t, means "just i~filer the
nnornerit 1;ha 1:,,, ".it ani }' and even, time thaC," {DP "O11 ( :O]Cld .ltl.C?Il th.alt ." Adl
af'1:he'se. c[ei inlitiiojls in .clicaLte that iii Section 44,1 :ti{;word ",ofhen" means
that redistr icti:ng; may only occur a:Fte;r a riew appia :rl ;i4lrirre;tit .

Id. at 'L23 8 ( lc il-Ztion ~c)mil :ted .) .

By lcaritrast, r.i o <. ; i rni ]<<ir tempca ,ral . l i rnil:ati {orns exist iii Article III ., section 2,

paragraph ?2 of the Georgia iGoJIs'rl t Lt t:l{)]1 . If arrythin,g, the pr•ovis i co ri lillore closely

reseCTl l J lcls the or:i€;iimi]l Colorado c,imst:itutional provision governing stai :e 1elgisl.<<tive

D3.d is 1: ric-ti. rig, wlhirlhh provides that "`[s :l f,Ilato ;ri .< < 1 and re:priesentative districts rrm,y be
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alitE,reci f'rona time to time, as public converdence, may require ."' M. at 11225 (quoting

Coko, Corzst . art . V, § 4-7) . Observing that "Section 44 originally limite,j the

t 1 r [] e'fPaC11 +'v for COI' lg ]"es :i1C/I1al redistricting,, as it still IlOe'S , to "AI 1fN1 i:l new

,appoi-tionrne;ril: shall bc- made by the court in Sal, 7,zar expressly ifouncl,

"`[i]f the :6°airif.t•s, had ixitmded to ,allow' 1he General Assemblyy to draw die

•;,Ongress iorial d is1:ri {c t .> at wi ll, without temporal I irr i itat i on, the, y would have usec[ the

from time to ti irrif;" language that the y use d in SeN crr l 47 ." .1id , at ' L 239 . While We

I..C1 1 ,1 :Ct i ick l7 Cfwle ag l' :i "ftOIYI time to tL1TlE'," is arguab,ly less restrictive than "as

necessary,,, this brings us to the Wowing point : 'ne Supreme Court "repealeffly has

held that state courts are die ultimate expositors of' :;1;ate lEaw."' Midlqne}~ v . l 4,'ilbur ,

4% 1 U. SS . (5 84, 691, 95 S . Ct . 188 1, 1886 (19751 We, neither the Georgia up:rew,

Court nor the Georgia legislature has, yet inteqvete(l the meaning, of Article 111,

2, paragraph 2 . 1b Additionally, it is worth noting that in upholcling, the

constitutionality of their re,di ; >>,rict ii rig p]Eari , the court in Lzirios expressly observed

th-at follo-wing the Georgia legislature's inability to adopt a substitute plan, it

undertook the `c<Lg7wf,l.c;omE, ob ligati on" [of doing so] penciling, later legris-l,zt~!,vE~

ardor! ." .Lcarzos, 314 F . SLip ]? . 2cl at 13 :i!900 , (quoting O'i'se , 43'71J . I5 . at .̀i 40, C9 f3 S . Ct .

10]nSalGrzar, file court timed the state con .;til .u[ti()n now limits le-gislatiwe redistricting to once
eve~~ ten years, citing a statute asmd ty Colmmclo's Wlina .l Assembly in ;;qppm. 79P,Aa1: :1240 .
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apt ?497i, :l'47'E',i) (sn .phas:isadded I . ~Give;ntlhatt:he lar~~, .~ag,e; ~as~ed iri .A~~~ti~;,lE~ T[7[, ,~~E~c,tiori

1, paragraph is anibiguoli:;, that l;czr,cns contf,inplIates fartheir redistricting b37 the

State,, arid that neither the Georgia. S lLrpYE, ITif, Court nor the Georgia legiskaure has

acldre," . 'edthe the ouri fiends P "" i. rl t :iff" '

state c;onstitutimal argument oes little to help them meet their overall burden of

showing SO. 38Ei serves no legit :imate sta tE: interest.

InL conclusilffl, based upon tic Eawgaing ;, this Wurt finds th<< t !x . 13 .3 8j3 d (:)e ; ; n.ot.

v i.l olatf, the wne person, ane vote princtpbx, NVe- caution, however, thal : this Order

should n.o t be read t o invite "rye,m" ,junrificaitior i :; for iritermiltent redistricting, based

upon the assumption Tat any such .juNfications will pass jualici,al muster so long as

the :poplzlat.ior.t de,via t iori., are within the rallge of thosle providled four i :n l:, crrj !os, .

:R,atrier, this {.7oui rl: i s, bcnxnd by legal precedent hich. requires th at "the divergeilces

from a strict population standard are based oai Ieg ; it ii m.ale con.s ideratims incident to

the e.ffec; tuatioin of a rational e policy,,' Aq»ioUs, 3177 U.S . ~i1; 57'9, 84. S . gut . at

l 3 5T Having mzchidec l DePad arita is entitled too prevail c an MISS' one persm,

one vote, c laim, ixe address l'l airitifF.;' political g;erryrnar.i cieririg chailn unI clf ,r th l-~ Equal

3Protecti .ori Clause .
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B . 1'o lltic,,i1 Gerrymander°1't zg

P;Lai r_ iti ~fEs do not make a distinct political gen-)irriandering claiial in their

cc1rnfila,int; however, as Plaintiffs argue that this case involves unconstitutiorkal

pi-A it i c ,zil ,gerrymancler•in€;,11 the Court will briefly discuss the ]?ar ,a: riiet E ;rs of such a .

cla:iir.l .

A ]political j;er:r~ :mand .e,rinJ2; claim under the Equal Protection Clause 01' the

F' aurt.e ; e ; ri 1;h Aurrie7ldnrient was the Subject o iE .Dczvi~v, in wh ich Dernoc;ra , ts c; c»r~~~ l< <~i. ried of

the redrawing o f'the Indiana state legislative districts b:y the

lf,g,isla .tuxe . 478 U.S . at 113, :1106 S . EJt, at 2800. Three justices in D~zvi,s expressed

the view that suchicases raise political issues which sivripl)~ are 1ZOt jU .stiCiabl~e, . 1d. apt

1X44'•, :1+~6 S . (:'k . at 28 1 ~~ {O'{~`o~vnoir., J ., ~~on~c ;uji-ing; in the106 judgment, joined . by Burger,

arid ]Z.erinqu.ist, J.). A ]plurality opiriiari ac,lcnowleidg;e;ci the piriru,iple+ that a

political gren7miander violates the Constitution where 1 :Yiere, is ,E1 Sh1QVViri;C:1,r O f "b ,otlh

irit :e ;ri i:ional di.sc,ri :rt;iir i al:io ri against an. i dLE'jitifial) :lf ; apol itica l groul) and an actual

discriminatory {effect cm that ?roiap ." IId at 127., ].0+6 S. Ct . at 1808 (White, .f , ,

plurality opinio n , .lo in ied by ]3renMan, Ma.rsh.a11 „ ,and :Bl a . cl:xr.l un, JJ . )l ( c, ii ting Mobile v.

''The Supreme Court has ,n :i2;edl that he teen "pc~l.itical gertyna,~rid~~~ring" is defined as
practice of dividing a geographical area into electoral districts, often ofYiighly irregular s,ha .fle,

to give one political party an ixni:air advantage: by diluting the opposition's voting ;~tr~~iz ;,rh ." viE~th,
`i41 US, at 2? :I n.. 1 ., 1 :24 S . Ct. at 1773 ~Ki .l (quothig Black's Law L)ictranGrry 696 (7th ed . l99'9'))•
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Bvhk,n, 446 U. S . :i5, 67-68, ][0 0 S . C' t . 1490, I499- . 1. :>OG {19 8 01) ; . In a s ymmae:

opi nion, Jusiti ce Powell, j oii ried by Justice Stevens, stated agreement with this,

principle,, M at 16 1 , 106 S . (21 at 2825 (P 'ovvll ,, ,1 , . , concurring i n part and dissenting

in pant , joined by StevE,n s,, J . ;l . l =se31ond that, Justice White's and Justice PovveL's

Opinions diverge .cd to such a d egree, th at there was no imajority opinion setting, out the

sldbistantiv{e e]'.ernerii:s, of a, partisan political c;]'.airn . Justice Wlite's

plurality opinion found that ci i s, c,rim :i ri airoi~r effect could only be establ ished when "the

electoral system is arranged in a manner that will consistently degrade a voter's

influence ont.he political process as a•whole„" lad at :132 (plurality opinion) . Further :

In a challenge to an individual district, dii . si inquiry foc uses on the
opportunity of nienril3er ,s of t11,-, group 1 ;0 participate in party
deliberations in the slating and nomination of candidates, their
opportunity to reg i ster and vote, and hence their chance to directly
influence the election returns Eavi to secuiree the attention of the
winning candidate.

1'd, at 13 3 . "` :[n both statewide and i :nd:iwii ciu,a l d iistric ,l :s, the q uE, ;,t: iori i s whether a

pai-ti,cula:r group has been unconstitutionally denied its chance to efFf,cl :ively irill U.e ;rtcE,

the political proe,es s i." 1G l. at 1 :32- .33 . The plurality opinion fbund the Democrats'

claim c i i' ,vote dilution baseld on the resufts,of~o 1l+-, election i.msu :fi =icient to, state a claim

and Twayed the threedudge court's dle;risiOnn in the Denio crats '' favor .
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Justice Powell's opinion, on the other hand, focused cused on the importance of

neutral lE'au , 1 :orrs and fairness in the redistricting process, t he degree .Eparti,;anslh ip in

the process, p 1 -U5 such factors as the "shape-s Of voting, districts and adherence to

established Ilol : iti {ca. l subdivision b ou :nd.ari{ es ." Id. at 1 ; ' :i ., 17' _`i . Thus, Justice J?ovve' ll .

endorsed a flexi bl e approach which did not include, reclu ii ri:ng; proof that the voting

power of a ininority party "A'o11lci tie ~~on~s,istE~ntly~ {deg ;raclf~c~ by the redistricting . Jusl .iee

Powell f6tind that sufficient evidence had been shown to support the panel's decision .

CIA reject the redlisoicting on equal protection ;ratxnds .

Later, in Vieth, four justices .joiried in an opinion endorsing the

.j usi t iciabili i ty oaf these, cases . 541 US . at 3 05, 1 24'i ., C1 : , at 179.2 {Slr,alia, J . ., plurality

Opinion, jo ined by Reh.ruquisi; , ~ C ' .J ., and O'C",annor arid Thomas, JJ .) . Vieth, like

.L)cxvis-, also involved a. ]Fourteenth ,A,meriii :ment equal proteac ti.O" claim by nici7ibe : rs of

lie I}emacratic PaQ challenging 1 CE,d i s 1:ri ct i, by a F(epuld i can- cci rmOd le.€;isbohxrE. .

.td at .2 '72, l . .'?4 S . Q. at 1773 . JustiicE, Kennedy filed a concurringg, opinion in which

the expressed skepticism as to the ju. st ic ii abi i lity ci f` , >>ach claims, thottgh he declined to

adopt a c,a1:e€,oriical rule- He stated„

[VV]e have no basis on which to define clear, managreable, and
politically neutral standard.; fou r n z+:,asuring the particular burden a
given parti san classification imposes on r;i €,ht . > .
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IJ at -3 Q7-08 , 124'. S . C :1 : . at 1793 (Kennedy, J ., concurring). Noting that "su.itable,

standards for measuring this burden are critical to oiar intervention," and finding

that such standards had not been arl,icuilated b y the plaintiffs in Vieth, Tust~irf,

Kennedy also conr,luxlf,d that the cotmp :lairit should. be dis;rtii.sse;ci for lack of

j ustiei aI)il i l :31 . M at 308, 124 S. (Jt, at 1793 . 'The , r •e; fe I rt , `'i. elh comes close t;o

e.s tabli sli:in,gr that political gcn]nY iandering cases are not jjizstici,abl e .

In the instan't case, the Cowl cannot ascertain fi-om the materials ;>>knaittedk

what manageable, or p oll it :ical .ly-n etitral -standards might exist in this case that would !d

make a political 1=),,~ e r~~imanderi in €t, c[isptzl : e ; b ased on the ]Equall Prot F,c,l : ion Clause

,jals'kiciable . Of colxi-se, Plaintiff;had no obligation to address this, point, gi v(111 that

they dlidd not make a separate political ger rynlan der•in.€; claim. 'Vie now turn . to

Plaintiffs' clai][11 Under the First Amendment .

First An2ena'ntent :

In fi n s , con c ;w-ring, opinion i n l~ie th , J -us l:i ce Kennedy expressed a willingness to

,,hill the fac, lz s of u1 lconstiit lztiamal. political ;~.),, errymand.eri :ng; claims from the Equal

]Protection Clause to the First Amendment. Al. at 3 1 4, 1 24 S . Ct. at 1797 , Citing

pxer e,derit apply ing First Arnerici ff«,nt principles to ini`adid. ame the practice >i'polil ; ical

patronage and various balloting and lar if rn .atry Ark_c>zl mstr: icl;ior_is, Justice Kennedy

explained that , ill the context of rlol i t i : c ;al gC-Irr7> >r.Ianderiqg, "First .A,Ine rid :meint
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concerns arise Nvh~e;re, an a,pporliorurietii; hzs the purpos e and c]FfE~rt of 'burdening a

group of voters' r~~:pr~esen .tat:ional ri ;gh.ts ." I1. A~{1~;,~ordi~ng ; to Jfi,~ ;;i :ice K ;ri!~ne;d_~~„ "If a

crnurt; vvere. to find th[at a Stat e, did impose, burden s, and restrictions on groups or

persons b}r reason af'ffie ir vi: e ;`vs,l; :here would likely be a First Arnenid IxIC` i1 1r viOl,Xticm ,,

unle~ss the Stale shows sonic cornpe lling ; intercst ." Id: at :315, :1 :Z4 ~S . ( :t, at 1797 .

P1 ain , tilff's State in their complaint anti i riol ;iort for prel :lirnimary injunction treat

Justice k;~enr,~ E~d . y' ;~ f'i'oth , r1on .c ;urTe .rirC sets fortlh the applicable standard fbranal,yzing

the (See Dac, . 1, F'l,''s, C;onipl., at

'~ 88 ; Doc . 9, ]Pl's Men . oftz`u :in 'Su,pp . c>iFl'hc:ir :Nlot . far Pirellinl . Mj,,, at 31-3 1!, :35-

3 fi . j 'nx.w allege ~~~ c~o~~€> ii ~E ' s ~rf,d istrirtiri€, p lan violates the ?h-St ,A.rn . e ;ruiirneri t because

its puqpose,and effect i s to burden and pe ria]''. ize 1.fiE ;ii r riglits" based

on their poli t ;i c,al. views and affiliation wi th the Dc-inocrafic Party . According -to

1'kdritiff.'l, (ie~or E;i. ej 's i1~se. c>i'polilacal classifications in rcidr,av+riirkg the' districts burcIctis

their First A .rne;ridimf,nt "representational fig,kits" by making it mu»rE, difficult, "if'not

ina:pa ssibl{e," for Democratic voters in .A,tLien ; ;••C la:rize County to erect a i 31cnrg ia

.Senator %buo is a nieirrib ,er o:f their political pail .),. The plan must be struck dovirl,

F'l a . inti iEi:a contend, because this b urden is not to ac :hi e-ve a l eg i ti tntatre ; and

cc~m [f) E'- l .li 1lg ;31:Ztte ~r11tk,~•e<<t .
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]Plaintiff; al . leg ;e , and we will s .il.ilCYIe, for the sake, of ow- First Arnerldi-meNit

political gerrynnan.r,Eering analysis thzt, based cm the 2004 political political perfo :nrt<<~i~~~e (filta

for the dilstr:ict :s, in. qizestiari, splitting prE,don1ima .nt:li'7 'Denr.torral:ic Atl7ens-Clax'ke

C ou .rity, bbetween districts 46 arid 47 'w ill have a del e"t f .ricti .; effect on. Denlocrat i: c;

carui iEdalre . > ' already w i : f<avorab ile chances of success iii these districts . 'hi other worck.,

WC Will "Is ., ix :ri ie :E'o r tree purposes o f this : i -s cuss i.on that Democratic ,vot iers ]lave :

suffered the in j ixr~ Plaintiffs cI ai .rn . T'fic- focus of our dliscussioni is therefore whether

this asserted injury----i . .e ., a dirniia isll ied ability to elect someone from the DeIr ior,ral : ic

Party to the Georgia Senate---is, a burden of a First Airfieli-idrnenit rig-fit . See Atuler3o,n

v C~eIebrezze, 4Fill U . S . 78 0, 78'4, ] O :3 S . (. t . 1564, 1 fI7 I) (1. !a83) (sitati l 1 g fl iat, ,Allieli n

deciding 'vrdhether a state electioaz law violates; the First ,A.m.e,ridimiliat, the co-urt must

first consider "the character rid ima;~nit~~~de of the Et ~~s~f~r~ted!d inj ury to the ri ;9h .ts

protected by the First . . . AmendErn .e+ rit[j '" } ,; Vieth, 541 U . S . at =; 15-16, :1 :Z4 S . t"t , at

1l ' i'9 8 (:K:f, rined'y, J ., conctKrfi.ng; ) I ;citiqg Arrderso ,q} . Wc, do riot believe it :i S .

We b~~~~l]'1 our discussion b ;y e~x~~la ii rii . rig ~vhy ;Su ~prE~rn. e~ ~Coia . rl ; ]pr~~ced. e~rat does not

support ]?1ai. r i l ; iffs' First An nen .cltr,icYiar political , e ;rrymmderiing claim. 11-1 is be' ;Yor.ld

dispute that the First Arnen[dhrie.ii1, protects political expression ai-id political

association . See, e.g . .,,8' tf r°1zlE>}~ v. ViVeo, 424 U. S . 1, 1 5, 96 '>~, Ct . (i]L :Z, 632• 3 3 (1 9 7+6),

Nowhere :iss the First A.rne ,ridirriE ,nt''s protectim more urg;eritt a nd vigorous ffian l iii the
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context of campaigns, for political office, , See Monitor Patriot Co. v Rc~v, 4{ ; I :l U .S.

265, 272, 91 S . C;t 62 :1 ., 625 (19" .' :1 ) (;`JI]at can hardly be doubted that the, [First

Amendment] guarantee has hs West and most urgent application. precisely to the

conduct of campaign;;for political office .") . Indeed, freedom of ' politira l expression

and Gis, soc ;i.ation is die c .o:nler,,arono of cur sysWa i of grove ' I' TL T17.E ,ri1: . See, e.gr., Saveezy v„

New Hcnnpshire , 3 5 4 US. 234, :?5 0-51, 77 S, (it. 1203, 11212 11957), (pluralityy

opinion) ("Gar i :c»nn of >>aVOrriM0n1: i ; , b 1l ilt O:n the reiriise that evej~/ citizen shall

have the right to engage 3L I'l political wopressOn and association . This right was

enshrined in the First Amendment of the BiL of'12igh .ts .") ; EIrod v . A3 iwrris, 42 7 C1 .S .

347, 356, 9 6 i „ GX 267:3, 2681 (1976) (~phaa lijr ophhom) ("[ :Pl oScal belief and

association constitute Vie core of U se activities p -{A:E ,< . 1;ed by the Fim

Cal, Denwera tic v. j'one.s ., 530 CJ,,S) . 567, :i '74 , 120 S . Ci: .1?402,,

2408 (2000) deirriocrac;Y in a:ny, rpopulous unit of g , crrr CII i,Ince~ is

urii rri agy inab1e without the ab il ity ofe il ;izens , 1:o band together in prarn .crti :ng; among the

eh.x;toira.te candidates AVh~o esF1o11,sC their polific,"I "'There can no longer be

any da Li t>i ; that freedom to associate with others fir the corrriirlo l1 advanee:rrie.nt of

political belief.; and ideas is a Mni o f ` ordf,rly,group activity' prote cted by the F irst

and Foui rteen ~t:h .A ,rzII e;nldm+ents, "' E1rod, tip '<? ' 77 at 357, 9E; S. CA at 2681 . (qtwl:ing

Kusper . V, Ponfike.,, '41 41 IJ . ,S . 51, 56-57, 94 S . CA . 303 , :301' (19i'3))i .
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: Plai»tiffs make nco attempt 1:o re hi1:e the urdan imposed can thei ;r ability to erect

the -einiiidatf, oiE t :hei :r c :hm)osi :ng; to ally restriction . o ar li ffiit, ati. ctri or1 l ; rif. i .r freedom o f

poli.tir,al ex:pre.ssiari. Nor can h .e,:5' ; ]PlaL:intiff; are every bit ws free wider the new pl.ari

tcriui far office, E~xpr{~~s,~ t:hei:r p~cili tic,zil views, endorse arid ca .rnpadg;ri f6rtlheirfiava,ritE ;

c,ZH id i datC,S„ vote , or otherwise [nflizence- t:hc, political process fl.-Iroug; ri th e- ir• eXpressim.

In .s, teac l, P ' lai ri t ii ff's essen .tial[ly c , catl1r e ,n1J that tree, First .PLIrif,mdment entitles thctii to

success i n tEio : > cl {.ilde a~voirs . `VC; reject 1 :h,11 : suJ;2-~esti Ori, "7"1'le First jNmeridi-mmit

grwa 1C'm1tf3i35 1:1le ]'1 g"J' 11 ; to pwl l ca llpa . 1t E' lrl t f]2e p ()] _ lt ]L C ;cal F 11" CIC:e S> ; it doe's not l ; li:lI'ilI" 1l: E; Ee

pol . it ic a, l success ." 14adhizn2 v . Eu, 694 F . 'Supp . 664 , 675 (TJ . ]G . iCed . 1988) ~(1:1~weEr- ~

j ud .€;f,- c ;o jj : r1 :) {( rfjec, t ijng; a similar a.rg;urniE,ri1: under the First lUiendmertl) . We agree

vv:itLi tlhe Fourth Circuit's reasoning in Yvashdng,tcw v . Firzrczy, 664 F,1ii 9 13, 927-28

(4t1h C ir , 1 98 1) ,

The rst un.e ;r i ti ;melit "s, p ra itecticam o f the freedom of e-ssci ciai tion ,anal of:f
the rights t ea i- 1 z11 for o4fice,, h. a ~v {, wnc ' ;> riarr i E, cm the bailot, ,mdd present:
Colic views t o, tlie ele ;c tor a,te dc) ai,x Mso include enrt i tl eirric'm to success
i: n 1: Yiose. E , rideavors,. The C ,, il' effilly guarded riglit to expression.does :not
carry mrith i 1; an.), right to be :listened to , believed or supported in ime's
views, 'JL l]Zere , as he :r el ., , . , t4ere is nc) device in u s e that directly inhibits

in the political. process, the first arr i E. ridnnen [t . , . coMrs iii)
protectiim .. . . .

Thus., P'laiiritiiff's ]gave ; failed to denlonL-stratc riomr the iredi .strictirig plan restricts Ifielir

fi-EN ,dOnl Of e~xJNTI :, ;> i crrl ..
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Nor have they e :xplai :nedi how, the plan burdens their freedom of associatiori .

(:iti4ij ;14nG(ersnjv, Q-EiI) U .S . 780, 103 S . C;t. 1564, a Mot access case , they contend

the, re ;distr ii cti :ng ; le ;gisiati {on .'s impact on their ability y to elect 1lie cillldidate, of their

choosing affects their, rig ;Yil;1:o political association.l3eca use; immingr for of fice i s a. ri act

of political a-ssocia tion between the candidate an d slqyporte.r.>. (See L?oc. 9,, P l . .'s

I'V.[E,m . iri SLIpp , af'"I'heirN[oir . for Prelim- Inj ., at 35 .} ]Fie :lciiril; camlidates fbir political

office and p arlir :ipatirig ins ca.rnp;:iig;ris are i jldee,d acts o f political a:> soriati ort (and

polit:icall ex.pre.,siolrI',l, arild thus receive- First Anaenclmerii : praltect:ion . S'ee , .Eze v. 5AF.

C,9w i ty, Democratic Ceru .̀ aC'omurz . ;, 48 9 "U .S . 214, 224, 109 0'9 S . C' t. 1 0 13, 1020-21

(1989) (nolng freedom Of association iricludes the freedom "to select a. stairld.ard

bearer who best rE.p :reseint ; , the party's ideologies and p rekwces" (gtukttfons

o7:,ni ttecl) ) ; 1R. Stowe 13J'. cq` .E;lectiow v. Socialist Workers, Am,)), 44 CI LJ.'s , 1 ., 1 mi,

'99 .S . Cit . 983, 991 (1979) ( "' [2,_]n election campaign is a me-ans o f dissen-,iiiiatirip; ideas

as well as atta ;in iirig political o fjEice ; . I ;ille-rbroad restrictions om tol l ot acc,f„ss_j E,opa.rd . ize

th is far :rri cif pAbca.l express ion ." (citW iorts ami1aecl )M ) . '11h: Supreme Coul's ballot

access cascs `'"focus ui the degree to w hic h the cllall !,enged :rcsu ictii c ns operate as a

]TIE ,-(,l,ian.isni to exclude certain classes of ca .rici i:d"I1:e;s from the electoral proc;E, :>s .""

460 tJ.'S, at 79 :3 :, 103 ~S . CitC at 1572 Quoting; Oement,s v.Ashing, 15 7 U. S .

957, 964, 102 S . C' t . 28 :3 6 , 2844 (1982)). In Anc(ersvil , for example, the Supreme
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,Courr held Ohio's early deadline :Four independents to declare -their candidacy for

President placed an unjustified burden on voters' freedorn Of

a.3s0ciat i0ri ELn11 expression . 1'c~ at 806, 103 S . Ct . at ]15 79. Plaintiffs' reliance on

ballot access cases :presurq)oses 1N redistricting :l e€7iislatican restricts or limits their

, ab :il fty to nominate a candid ate o :f ' tli eWchoUng to run f6rpohical office . Georgia's

r Ai.st r :ic,i,ing ; plan , however,, has 110 CiEfe!C t On Plaintiffs' abili ty to field candiclate-s far

office, ]?artic ;ipale in canZpa ,igns„ vote for their preferred. can(fidate, or otherwise

associate with others for the ~'MvaI ic,CITiCYrt Of c,oi rni-non political bel See ,8'c:rdharn ,

694 F . Siz,pp,. at 6',7 ;> (three-judge court) (finding ballot access c;ase~,, inariposifie W a

Tfal . it ii cal gei•ryrnaride~ring rlaixn) . Anderson, like all other ballot-access cases, is

therefore lruqposite .

Supreme Corm precedents, invalidating the practice of political l p,a#ronage in

p ti t3 1 .ic emiplayirif,nt and contracting are l H:,rM se, mahelpful to MAW '[ `he ,

paradUg;rna.tic case in the political patronage area is Ew !rocl,, 427 1J . S . :347, 96 S . C't .

:26 73,, in which the Supreme C'oianr held a. county sheriff's practice of disc,har ;ging

sheri l:#'s off-ice employees vim) were not members o fIds party arid did not obtain the

>j-~onsors ,riip of'one of his party leaders violated the Fi rst Ame :ndrne.nt . The burdens

die practice, of poii:ti{:,a1 pawage imposes on an individual's First Pariendnient

h•r:edo ms oJoliitIa l belie :E, speecti., and association are both obvious a n d,s:ig zi l=ic ant :
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Y~:n in idi,viijual who is, a member of tht alit:-part ;y ima i ril :aiias affili,ati .or:1
with W s omrri pail), at the isic, o f losing his job, He works for d ic
elec ti .m oftds parr~( "~~ car,«iidal ;e;s, and es~~oi~,~~~ ;s its policies at the same
r :i si,, Thee fi:nar.K .ial and C ; 1irrip,ail;:n assistance that ]he i,s induced o
provide -to another party furthers the advancement ofthat party's policies,
to the. 'det:ri .rne+rit of ft is p ;ar1,)r" rs vie1m1s an.cl ultirnate,l .~ Ids own beliefs, and
any assessment Of his Sa l~a:r37 iS tan itannouril ; to coe :rceld belief . . , 'S,, irnc;e
the average public employee is ruar ci)f iin 1,Yw, fi.rtim{cial position to
support his arty arid aniot :l-iE,r•, or to lend his time o two pairl:ies, the
iiridiv:iciiual' s ability to act according o H is beliefs arid to associate vvidi
others oflL'ls political eI 'Sl[il;i l ClTl is Cor l :i tI'a 1][1ed . , and support for Eds. partV

1il at 355~1 _5 6. 9 6 S . C1: . at 268 l also 8 'd ojF ~C'nuntvCo~rqm 'rs v. Uw6e,hr, 5 ~1 ]. 73 U.S.

668, 116 S. Ct. 2,_;42 (1996) (ex,temiing die c ;orss'titut :iorlal pr°olhibil ;iori on political

p<<t:roriag,e to g ; c>ve rnm eInt c,o intra c,l:in .g alec i s ion[s) ; Ru NIT V . R 1;n?WbUea71i Par ~a

4-97 U,'>. 62, 110 , i . CA ?72,9 (1990) (e.xte rld iir i j; the rule to hiring arid ri ng ;

The direct injuries occasioned :in political patronage, rases are outside thee

elc{cto: ralf process but impact 11t, ele ctoral p roce ss lay con .clitio jn i rig em,pl oyrq.enit on

political belief anal a .ssc1(-. ia.tio :n . The purpose irid {effE ;CI: o4"a INAti Ca :1 g;erryrnar.lder,

iii ccail.rast, i s to rnar.t iplilate the el02"tcYa1l process di.rec, tlY , by ' alteri jag 1-b, cornpc: >,;iti o :n

of electoral districts so a deS :ir•ed election i-f,, ;ult becomes mor,e likely . In so doing,

however, political € ;E~rryrna~rid~~ :ri :rig, reprf,]Zensibie as it is, does not : burden arl
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13ld ividua . l' ;3 freedom of political bE ., lief;, spe;e c,h„ or association, As we~ h ~epvel ,;aid,

those iFi ir : >1 : .ALlr.lCndment interest : ; remain unirrip-ldedl . `

Unable 1:O show a depriva .tio in ofa recogiiiz E.d F~ first 2,:mi-.indrnerit r•igY;it, Flai :nt :iffs

:rE . ]Ey on Justice Kcriried .y's Y'ieM c.c ncurTen[c;e arid invite us to analyze th i~it• pco l itic a l

gerrymandle~ring; claim under the First .Pdr i E,ndmi-I nt by ex.plciri ng; whe"kl:i e';r the

al- 1 ~'9~8 (j{e;rlril-~dy, J ., c;an~curring) ("7,1ie F irs~t Arne;ncirrrif-Itzt analysis (-,onrtmtI•aes oin

af'tht rom plain :in>> f) < 11-ty's

voti-.m far jr(.a;3c)ns O f idLe,'O1.oF;y, be4efi ;, or political a.ssIocia .tian .''' (ernpria;;i.s ,adcle,&)) .

l? 1a ;'i ril : iffs (11) ].lot define "rE~~»°f„~f,~xt~~l ;ior<<tl right ,s;," aarid we ; ca .rinix find a.ri adequate

de-Eri i :tiim iii cast, law . Tl1us, in c&;cjnce, they pro posc the ir(-l r og;nit :ioj.'I of a new right

1 zAd tlhOugh Plaintiffs do not spec ilira ll .y so argue, we feel compelled to dAcuss whether the
redistricting- has an im perm issi:li le "chilling effect" on First A irri encfrnent rights . S'a~e , e. g., Riley v.
llrat ' 1 1%ed
a "scih eirrie;" that "irriii st necessarily chill speech in direct contravention oftbe First Amendment
dictates"') . The only possible chilling effect the r e: clis i xicting rni €;tit have, on. ]Plainti .f fis ' speech and
a~ sociatia~l i, > that . ]? :lat int i ff~ , rr,~a~ y b~~cc~m. e c~iseoura~; E~ ci by a [ac: k : ~ a~politic ; a .l sucees :~ . W.- agre-owitlh
th e reasons given by the thre ;e- -judge court in E'uOiarn for rejecting such an argixm.en . t ;

' The concept ofa "chilling E~ffert;" is associated with the doctrine of i~v ~~ i ~~~readth, and
describes il e; s i tuation where persons whose expression :is prot{e rl: ed are deterred fra n'i
exercising their r ii€;hts by illie el :(ii ste»r,E: of an overly broad statute regulating speech .
See, e .g. , New York V . F'erber„ 458 U, S . 747, 76)8, 772 & n.17, 10 2 S . C1 : . 3 33E i i:)
.Si; in.2 i', i' 2 i L . Ed . 2',d 1 113 (I98?) . While ; p .laintif:Fs jil.ay be discouraged by their lack.
of electoral suc c ;E;ss s, they cannot claim that [tllel redistricting legislation] relgrulates
their speech Ox su.1 jerl: s t}iern to any criminal or civil penalties for engaging in
protected expression .

fi'74 F . 'Sizpp . a1; +5 ' 75 ; see also Pope v.Bhwe , 8019 F. cSupp . 39 ;? , :398 (tiV . D .]V .C. 19' 5 '2 ', ) (t lh; ree-judge
court) (f6 llowing I icOharn) .
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Under the First Arnenclir.ien1:, one. guairantE.cl:irig the right to have itlicii° views

represented in state go vernrneY ,it by a :person s of their choosing. Se.NI E , rIII N vel :l -

f~st,~bl :i~~~~~~~~ Slz+~lh a r :i~ ;l~t .

We have already nientio :neal the first : t :rie C"on.stil:tItiOn does not gluarantict, political

~ ~~.~cce ~ss . S ~ee~ .Fi~nl~~y, Eiti-~ ] ~ ,2~~ at, !a2 i'-~:f~ ; ; .&'ca~~4a ~rn, 694 ~~ . ~5u~pp ~,~, at 675, S1 elcond, our

f:)rr ri o ,fi,o ve; r rnrne;ritt does no t require that a11 po :litic ,ai! parti~,es no r groups

be accorded im.p :re,sen tatiori in giDvex'nme+ ritr p r ,c ipo r l ; ional;c to their n unnbe;r ss in the

E,l ectorate . See, e. g., >>iedz, S 4H U. S . at 28 8-89 1, 124 LS . C it . at 1782-83 (p1[ uralifw

opinion) (stating the C)3nstituticm "rioIALf.IT, Sa17 .3 that £anrliCli'S o1- urban dwellers,

C'~.ri ; ;tiari futridame:nt,alists or Jews, Republicans or Delrriocrat .>, must bye accorded

political st~~f,n ;gtJh p-mporlicmate to their riu.rribers'" L)o2vi;s,, 478 iJ . S . at 13CI-31 l':, 10iEi

S) . C : t : . at 28019-10 (15186 ) plurality opini:on) ("Our cia sie s . . . clearly foredo , se any

claim that the C cUSl ;itixti0ri requires proportional represen .tat iion or that tegrislatures in

reap ipc»;i .ionin.g must draw ti iis tric.l ; . liries 'to come, as nemr as possible to allocating

to the cantendi l7 ;~ parties ill pyOp ~ortia~ z~ortia~z to, what their anticipated s 1:atewi~~ ~e~ e v,xe w ill

be .") . Indeed, the notion that the Fil ~St .PLIrienIdnnent ; ::Y)ua.rantee :s the rig,1i1: to have a .

0I] . E:'s views represented. by a person +Df hi ;, or her choosing conflicts with the

traditional practice : Df "winriei•-take-all, ffl. e ,' cti {onsi . " Id d at 130, 106 S

C't. at :?8019 . As far as we kriOW, lao one has ever c:ha:[le,rig~~~d the c-ansititut ;io,lali.ty oaf
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tlrii,; practice. ]Lastly, wf, presume the candidate elected . 'will aclf,cIluatelw repre;sent all

of ' ]Zi : ; or ]her co ,nst iitu.e rit;s , E ivial .n 11u}se, whio voted for trig, opposirig candlid.ate . As the

Supreme Court ated iii the sufficie :ntl ,y ar:ialogol i :> ccmi:f~x1: of ' f,qua.1 proitc rl ; iori :

An i .rid :ivi ciiaal or a group ' iniiiv :i ciiaats who votes for a losing candidate
is ustiady, deemed 1:a be adcaqufatel ,y repz •e - s,eril :exi by die vvii 11n i jlg calidi dat e,
arid to 1'iavil- as 1 n.LUC,h o :pp ~c»lu iruity to influence thiat candidate as offier
voters iii th~c district . VVe canxiot presume i3a such a situatio-ri, without
actual proof to the cciri 1 :rary ' , that th e candid ate- e,: Lf, c.t e~d wiV entirely~
ignore the interests o f those voters, This is true {even inn a safe district
Where the g1roup loses ~~ ;l f~c , tiori after E, le ction . 7 :`]aus, a groij
el e-ctoral power is is n.ot iun .c ; ClI1 , ;1 . it iut iia il ~ally d .im :i ri iis, ricd by the simple fact
of art a.pp orti cfrinciE,nt scheme triat rr<cal(e s winning e ;l E~ct :ioris, more,
difficult . ., . .

Al. at ] . 3 :2, 106 S . Ct. at 2 8 , 10 .

Im conclusion, based an our I ~ (,"Vi(, 'a' Of ' First e : nt juiri ;sjprad.e: ric ;, in . the

election c oritE; ) :1 ;, we find flh l ~ (11-1lf,l:Cri{ours effects f'polil;ical on tll+e

ability of a political party and its votcrs to elect a member of the Part-}1 tO <i seat ins the

state le;gislatiare innplic,alrcs inc} recogn :izf.d First ArneridMfM1t right, The party and its

voters remain free tO associate with whom they please, field ca ,ruiiidal:es of their

o ice., ca napaig ,ri , votc„ and express, their litical views. 'Ukza ,t Plla iritifjF,c der:nar.id is

the right have t:l-Et.ir views f.-prel,,i ~,nb dd in sta1 :E.' ga vc-1-111riE.nt by the representative o f

their choice.. We decline ta , rI-IC0g; rii2 ;e; such a right ndel ;r the First Ar7iciZdnn en.t .
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TV. CONCLUSION

F'la i :nt ;i lTs failed to sttstain, burden of shimvi ji ;g the redi ;, i`ri ctin [€ ; plan was

iuv7ClatfNj to any ]egitimate, redistricting c .ril ;erioin, failed[ to zatic;ulate mumageab[e or

politically-neutral standards that would mike ~in equal protection political

gerrymandering claim ju,si iciabie, and ,Failed to show the rf,distri :c;ting plan vicilatecl

rights protected u ncler the F irst Airiendirien i . .

17

Su's,axi I-f. Black:
Uriited States Circuit Judgt,

Orirt(Li D . EVE-1113
Chief United States District Jufcfge,

r~ 1

Beverly y 13 .P ~J!ZLr~t iri
United ~ilxit~~ District Judge,
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