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ORIGINAL

L £ 25 3
IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION
JOHN TURSCAK,
Peutioner, PRISONER HABEAS CORPUS
28USC. § 2241
Vs
. CIVIL ACTION NO
GERARDO MALDONADO. 1 05-CV-0569-CC-SSC
Warden, y
Respondent

RESPONSE TO PETITION FOR HABEAS CORPUS
Respondent Gerardo Maldonado. Warden of the Atlanta Unmited States
Penitentiary (“"USP Atlanta”), by and through his attorney, the United States
Attorney for the Northern District of Georgia, hereby submuts his response to the
Court’s show cause order and Inmate John Turscak's petition for wrnt of habeas

corpus.

BACKGROUND

Peutioner 1s an inmate at the United States Penitentiary 1n Atlanta. Georgra.
serving a 360-month sentence for Racketeer Influenced and Corrupt Organization
Conspiracy (RICO). Violent Crime 1n A1d of Racketeering 1n violation of I8 U S C

§ 1962 See Ex 1 He has a projected release date of July 13, 2025, via Good
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Conduct Time Release. 1d

In his habeas petition, Petitioner alleges that on or about May 13, 2002, he
was removed from USP Atlanta’s general population and placed 1n the Special
Housing Umt (“SHU™) for protective reasons Pettion at 4. According to
Petitioner, prison otficials determined that 1t was safe to return him to the general
population. which they did on November 27, 2002 Id Petitioner was returned to
the SHU on December 9, 2002, for protective custody reasons. Id Petitioner
states that on August 18, 2003, while he was still housed 1n the SHU. he was
assaulted, and that his life continues to be 1n danger. Petition at 3. He alleges that
continued confinement 1n the SHU 1s cruel and unusual punishment. and reflects
deliberate indifference to his right to be free from violence. For relief he asks to be
transterred to another facility where he can be placed in general population
confinement. Petition at 3-5.

ARGUMENT

1. Petitioner’s Habeas Petition Should Be Dismissed Because Habeas Is
Not the Proper Vehicle for Challenging Conditions of Confinement.

Petitioner does not seek release from prison or a shorter sentence See

Petitiont at 4. Rather, he seeks to have the conditions of his confinement altered.

2-
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that 1s, to be moved from confinement 1n the prison’s SHU to another facility where
he can be placed 1n that istitution’s general population Such a claim 1s not
cogmzable under the habeas statute because 1t challenges the conditions of his
confinement rather than the fact or duration of his custody.

Section 2241 of Title 28 provides habeas relief to individuals who are 1n
custody 1n violation of the Constitution. 28 U.S C. § 2241(c); Preiser v.
Rodriguez, 411 U S 475. 484 (1973) The Supreme Court has recognized that the
“essence of habeas corpus” 1s an attack by a person on the “fact or length of his
confinement” that seeks “immediate or a more speedy release ” Id_at 484, 494.
When a person challenges the conditions of his or her confinement, rather than the
fact or duration of that confinement, however, the appropnate vehicle for relief 1s a
civil 1ights action. Id at 499 The Supreme Court recently reiterated this principle

in Nelson v. Campbell. 124 S Ct 2117 (2004), noting that prisoner claims

challenging the fact or duration of custody “fall within the ‘core’ of habeas corpus”
whereas “constitutional claims that merely challenge the conditions of a prisoner’'s
confinement . . fall outside of that core’ and may be brought as a civil rights

action. Id. at 2122,

' Preiser and Nelson 1nvolved state prisoners and thus civil nghts actions
under § 1983, which applies only to alleged constitutional violations by state actors.
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Although the Supreme Court has formally left open the question of whether

habeas may ever be used to challenge prison conditions, Preiser, 411 U.S. at 499-

500; see Glaus v_Anderson. No. 03-1226. 2005 WL 1163673, at *4 (7th Cir. May
17.2005) (“While the Supreme Court has left the door open a crack for habeas
corpus claims challenging prison conditions, 1t has never found anything that
qualified.”), many courts have taken 1ts cue and made clear that claims challenging
condrtions of confinement are not cognizable in habeas. See.e g, 1d. at *3 (“Ifa
prisoner 1s not challenging the fact of his confinement, but instead the conditions
under which he 1s being held, we have held that she must use a § 1983 or Bivens
theory.” or possibly bring “a Federal Tort Claims Act claim . or an

Admunsstrative Procedures Act challenge . .. ”).* Leamer v_Fauver, 288 F.3d 532,

Federal prisoners have analogous civil rights actions available to them under Bivens
v_Si1x Unknown Named Agents of the Fed. Bureau of Narcotics, 403 U S. 388
(1971). See Glaus v. Anderson, No 03-1226, 2005 WL 1163673, at *3 (7th Cir.
May 17, 2005) (noting that Preiser’s “rationale applies just as soundly to federal
prisoners filing a claim based on Bivens”); see also 18 U.S.C. § 3626 (setting forth
standards for actions challenging prison conditions)

* The Seventh Circuit has also held that District Courts generally should not
recharacterize improper § 2241 petitions as civil nights claims because of the many
differences between habeas petitions and civil complaints, and “the changed
landscape caused by the Prison Litigation Reform Act of 1996 (PLRA) and the
Antiterrorism and Reform Act of 1996 (AEDPA) " Glaus, 2005 WL 1163673, at
*4 (discussing Bunn v_Conley. 309 F 3d 1002 (7th Cur. 2002)), accord Richmond

2.
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540-44 (3d Cir. 2002) (discussing authorities and explaining that prisoner may not
pursue habeas actions to challenge conditions of confinement but rather only the

fact or duration of confinement); Boyce v_Ashcroft, 251 F 3d 911, 918 (10th Cr.

2001) (holding that petitioner may not raise challenges to conditions of confinement
n § 2241 petition)
The Eleventh Circuit has noted the 1ssue but apparently has not had the

occaston to squarely address 1t. See Gomez v_United States, 899 F.2d 1124,

1125-26 (11th Cir 1990) * In Gomez. the Court recognized that, while the Supreme
Court has left open the question whether habeas 1s ever available to challenge
prison conditions, “[sJome authorities do not permut such claims to be asserted in a
habeas corpus action ” Id at 1126 (ctting cases from Fourth, Ninth and Tenth
Circuits and a contrary case from Eighth Circuit) Though noting the 1ssue. the

Court did not resolve 1t because the government had not raised the habeas-1s-

v_Scibana, 397 F 3d 602, 606 (7th Cir 2004).

But see Medberry v_Crosby. 351 F 3d 1049, 1053-54 & n 4 (11th Cir.
2003)(noting 1n dicta 1974 Fifth Circuit authority permutting habeas petitions seeking
release from admunistrative segregation), cert. denied, 541 U.S 1032 (2004). Old
Fifth Circuit cases are not clear on the 1ssue, however, recogmzing for example that
habeas relief 1s not available to prisoners who complain of mistreatment 1n prison
but do not seek relief from custody. See Cook v_Hanberry, 596 F.2d 658, 660 &

n. i (5th Cir 1979), Granville v Hunt. 411 F2d 9, 12 (5th Cir 1969)

-3-
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unavailable argument on appeal Id at 1126 The Court did hold, however, that
the petittoner would not be entitled to release from prison because he was alleging
mustreatment 1n the prison and thus challenging only the conditions of his
confinement, Id

Citing Gomez, other District Courts n this Circuit have held that habeas
claims challenging the conditions of confinement are not cognizable See Howard
v_Haley. No Civ A. 01-0065-BH-S. 2001 WL 303534 (S.D. Ala Mar §, 2001);
Price v. Bamberg, 845 F. Supp. 825 (M.D. Ala. 1993). In Price, prisoners who,
sumilar to Petitioner here. were being held as escape risks in 1solation cells 1n the
U.S Penitentiary 1in Atlanta filed a habeas pefition challenging their admunistrative
detention and conditions of confinement. Relying on Gomez, the court held that
the prisoners were not entitled to habeas corpus relief because they would not be
entitled to release even 1f the conditions of their confinement were unconstitutional.

Price, 845 F Supp at 827 Simulaily, in Howard, the court cited Gomez and

dismussed a habeas petition on the ground that “[t]he wnt of habeas corpus does

not extend to challenges to the conditions of confinement ” Howard, 2001 WL

303534, at *1
Likewise here, Petitioner does not seek release from prison or a shorter

4-
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sentence. Even if he were correct that his continued detention 1n the SHU were
somehow unconstitutional, he would not be entitled to (and does not assert an
entitlement to) immediate or a speedter release from custody. He seeks only to be
transferred from custody 1n the SHU to custody 1n the general population of
another facility. His challenge goes only to the conditions of his confinement and 1s
thus not cognizable 1n habeas proceedings. His petition should be dismussed.

II.  Petitioner’s Habeas Petition Should Be Dismissed Because He Failed
to Exhaust His Administrative Remedies.

Even 1f Petitioner’s claims were cognizable 1n habeas proceedings, his
habeas action would be subject to dismussal for failure to exhaust admrnistrative
remedies Although the Eleventh Circuit has held that the statutory exhaustion
requirements of the PLRA do not apply to habeas proceedings, “prisoners seeking
habeas relief, including relief pursuant to § 2241, are subject to admunistrative

exhaustion requirements ” Skinner v Wiley, 355 F.3d 1293, 1295 (11th Cir 2004)

(per curiam) The failure to exhaust may be excused in limited circumstances, such
as when pursuing admmsirative remedies would be futile, but these *“‘exceptions to
the exhaustion requirement apply only 1n “extraordinary circumstances.” and the

petitioner bears the burden of demonstrating the futility of administrative review.”

-5.



Case 1:05-cv-00569-CC Document 10 Filed 06/22/05 Page 8 of 23

Morrow v_Rivera, No. 4 05 CV 00115 MP AK, 2005 WL 1177913, at *2 M D.

Fla May 17, 2005) (quoting Fuller v. Rich, 11 F 3d 61, 62 (5th Cir. 1994)) The

Eleventh Circuit has held that District Courts lack jurisdiction over a federal
prisoner’s § 2241 petition unless and until all available administrative remedies have

been exhausted See Skinner, 355 F 3d at 1295 (noting that **‘[e]xhaustion of

LR ]

adminsstrative remedies 18 jurisdictional’” (quoting Gonzalez v. United States, 959

F2d 211,212 (11th Cir 1992) (per curiam))), Winck v. England. 327 F.3d 1296.

1300 n.1 (11th Cir. 2003).

The Bureau of Prisons has established a three-tier admunistrative remedy
procedure whereby prisoners may grieve any aspect of their imprisonment. See 28
CF.R.§§ 542 10etseq . Ex 2 at{ 2. The process also provides for an attempt at
informal resolution of the inmate’s claim. See 28 C.F.R. § 542.13. The formal
procedures first provide for a request at the institutional level to the Warden (BP-9
request) See 1d. § 542 14. If not satisfied with the Warden’s response. the inmate
has 20 calendar days to file an appeal to the Regional Director (BP-10 request). Id.
§ 542.15. Finally, if the inmate is not satisfied with the review and determination by
the Regional Director, the inmate has 30 calendar days to file an appeal with the

General Counsel for the Federal Bureau of Prisons (BP-11 request). Id The

-6-
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regulations provide that the tume limuts for appeal may be extended 1f the inmate
demonstrates a valid reason for delay. Id.

Here, Petitioner has filed several requests for admunistrative remedies at
various levels See Ex 2 at ] 2-7 Of these several, only two relate to his request
for a transfer to another institution. Ex. 2 at { 4a & 4b. The first request was
denied and Petitioner was directed to file a request at the proper level, which he did
notdo Id,{4a The second was rejected and he was directed to follow
additional procedures to receive a response to his BP-9  Id. at § 4b. Petitioner
thus failed to exhaust all of the administrative procedures available for grieving his
continued detention 1n the SHU. His habeas petition 1s subject to dismissal at least
until he exhausts all posstble administrative procedures. See Skinner, 355 F.3d at
1295 (upholding dismissal of § 2241 petition for failure to exhaust administrative

remedies), Irwin v_Hawk, 40 F 3d 347 (11th Cir. 1994) (upholding dismussal of

civil nghts acuion for failure to exhaust Bureau of Prisons’ administrative remedy
procedure), United States v. Herrera, 931 F 2d 761. 764 (11th Cir. 1991) (finding
no junschction where prisoner failed to exhaust Bureau of Prisons’ procedure)

Petitioner has not exhausted his administrative remedies, and this petition should be
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dismussed.?

CONCLUSION

For the foregoing reasons, Respondent respectfully requests that the Court
deny Petitioner’s application for writ of habeas corpus and dismuss this action.
Respectfully submitted.

DAVID E. NAHMIAS
UNITED STATES ATTORNEY

MARY C. ROEMER
ASSISTANT U S. ATTORNEY
Georgia Bar No. 611790

Suite 600, 75 Spring Street, S W
Atlanta, Georgia 30303

Telephone 404/581-6000

Facsimile: 404/581-6150

E-Mail: Mary.Roemer @usdoj.gov

‘As Respondent represented 1n his previous motion, Respondent 1s actively
attempting to 1denufy another facility to which to transfer Petitioner Although these
efforts have been continuing. to date Respondent has not located an appropriate
facility. According to Michael Branch. Chief Correctional Officer for USP Atlanta,
Petitioner 15 housed 1n the SHU with an inmate from whom he 1s not to be
separated, and neither inmate has reported any safety concerns with the
arrangement See Ex. 3. Petitioner 1s separated from the inmate who attacked him
in August 2003. and at no time are the inmates allowed to interact with each other

-8-
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S5RBQ * PUBLIC INFORMATIGON * 06-16-2005
PAGF 001 * INMATE DATA * T2:104 13
AS OF 26-16-20C5
REGNC. 14098-074 NAME: TURSCAK, JOHN
RESP? OF: ATL / DESIGNATED, AT ASSIGNTD FACIL
PHONE.. 404-635-5100 FAX. 404-321-2503
RACE/SEX. . WHITE / MA-E
FBI NTUMBER. 555659ER3 DOB/AGE.. .. 05-28-1571 / 34
PROJ REL MT- GQOD CONDUCT TIME RELZASE PAR ELYG DT N/A
PROJ REZ DT 07-13-20325 PAR HEAR LT
e L LT «---- ADMIT/RELEASE HISTORY -~me-c--emcmccmmmmmaano o
rcL ASSIGNMENT DESCRIPTION START DAYE/TIME STOP DATE/TIME
ATL A-DES DESIGNATED, AT ASSTGNED FACTL 0B-25-2003 2C38 CURREXNT
ATL LOCAL HOSP ESC TRIP TO LOCAL HOSP W/RETN 08-18-2003 0217 0B-25-2093 2038
ATL A-TES DESIGNATIED, AT ASSIGNED FACIL 03-19-2702 1904 €8-1B8-2003 Cz17
A0l RELEASE RELEASED FROM IN-TRANSIT PACL 03-19-2002 1904 03~59-2002 2904
AG1 A-ADMIT ADMITTED TO AN IN-TRANSIT FACL 03-19-2002 1000 D23.19-2002 1904
CKL ELD REMOVE HOLDOVER REMOVED 03-19-2002 €920 03-19-2002 Z9CC
CKL A=HLD HOLDOVER, TEMPGRARILY HOUSED £3-15-2002 1645 03-.9-2002 09070
1-r RELLASE RELEASED FROM IN-TRANSIT FACL 03-15-2002 1745 03-15-2002 1745
1-J A-ADMIT ADMYTTED TO AN IN-TRANSIT FACL 02-15-2002 1102 03-13-2¢02 1745
coB ADMIN REL ADMINISTRATIVE RELEASE 02-15.2002 0802 02-15-2002 05032
CLE A-ADMIN ACMINISTRATIVE ADMTSSION D2=15-2002 QA-0 02-15-20C02 CBQ2
PHX PRE REMOVE PRE SENT DETAINEE REMCOVED 0L-03-2000 0440 02-15-2C02 9802
PHX A-DR2 PRE-SEKT ADMI%, ADULT 11-12-159% 1350 01-03-20%2 C44c
PuX ADM CHANGE RELEASE FOR ADMISSION CHANGE 12-310-1999 1345 11-16-1655 1352
PHX A-HLD HOLDCVER, TEMPORARILY HQUSED 11-10-1959 1340 11-10-15989 213453
FHX ADM CHANGE RELEASE FOR ADMISSION CHANGE 11-10-1999 2335 11-10-1995 134¢
PHX A-DES DESIGNATED, AT ASSIGNED FACIL 11-10-19595 1333 1i-10-19599 1235
PRX LOCAZ HOSE ESC TRIP TO LOCAL HOSP W/RETK 11-05-1599% 2054 1--10-1599% 1333
pux A~HLD HOLDOVER, TEMPORARILY HOUSED 12-09-199% 1425 11-C5-1883 2054
4-i RELZASE RELEASED FROM IN-TRANSIT FACL 11-09=29985 1625 11-05-133% 1625
4-K A-ADMIT ADMITTED TO AN IN-TRANSIT PACL 11-09-199% -5z3 11-09-1999 1625
pHX TRANEFER TRANSFER 11-09-1999 1323 131-05-153% 1323
PHX A-PRE PRE-SENT ADMIT, ADULT 07-D7-1999 14C9 11-C85--959 1323
E5% RELEASE 07 RELEASED FROM IN-TRANSIT, JUL 07-07-159% 1705 D07-67-19%9 27C5
P99 A-ATMI™ 05 ADMITYTED TO IN-TRANSC™, MAY 05-08-19%9 Q0830 07-07-.595 1709
0-5 RELEASE RELEASED FROM IN-TRANSIT FACL 05-08-1999 2530 05-08-1585 0330
0-G A-ADMIT ADMITTED TC AN IN-TRANSIT FACL D1-08-1993 1009 [E-0B-1599% (530
BOF ADMYN REL ADMINISTRATIVE REILEASE 01-£58-1999 10CY% 0O1-C8-1%99 1539
BOP A-ADMIN ADMINISTRATIVE ADMISSION 01-08-15%9 100§ 01-55-1859 10CS
G2502 MORE 2AGES TO FOLLOW

= DEFENDANT'S
| EXHIBIT

4

——
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SERBQ - PUBLIC INFQRMATION * 06-16-2005
PAGE ce2 * INMATE DATA * 12 04 13
AS OF (¢6-16-2005

REGNG 14058-074 NAME: TURSCAK, JOEN
RESP CF: ATL / DESIGNATED, AT ASSIGNED FACIL
PHONE..: 404-535-~5100 FAX: 4C4-331-2403
PRE-RELEASZ PREPARATION DATZ: 01-13-202%

THE FOLLOWINS SENTENCE DATA IS FOR THE INMATE'S CURRENT COMMITYMENT
THE IWMATZ 15 PROJECTED FCR RELEASE. 07-13-2025 VIA GCT REL

R it - --CURRENT JUDGMENT/WARRANT KC 019 ---w=------- R Rt
COURT OF CURISDICTION........... + CALIPORNIA, CENTRAL DISTRICT
DOCKET NUMBER .. ceen <+t 99-382-RHM
JUDGE. N + vee - wasesc MATZ
DATE SENTENCED/PROBATION IMPOSEID 11-26-2001
DATE COMMITTED  ,..ae-. -na...  03-19-2002
HOW COMMITTED. e e e US DISTRICT COURT COMMITMENT
PROBATION IMRCSED... ..... - .- NO

FELONY ASSESS MISDM¥R ASSESS FINES COSTS
KCN-COMMITTED $200 00 $00,00 $00.00 500 05
RESTITUTION. . 2ROFERTY NO SERVICES- NO AMOUNT, %00 0¢
------ sse-ce—---me_-----CURRENT OBLIGATION NO: 010 ---=--=-=-=-==cuomc----===-=-~
CFFENSE CODE . 545

OFF/CEZ® 18US5C1362 RACKETEER INFLUENCED AND CORRUPT ORGANIZATION
CONSPIRACY, VIOLENT CRIVME IN AID OF RACKETEERING

SENTENCE PROCEDURE. ..+ . s . ,* 3559 PLRA SENTENCE
SENTENCE IMPOSED/TIME TQ SERVE.: 369 MONTHS

TERM OF SUPERVISION e aaant B YZARS

DATZ OF OFFENSE e tetuva--.:z DBE-01-2358

Geedz2 MORE PAGES TO FOQLLOW
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SERBQ * PUBLIC INFORMATION * $6-16-2005
PAGE 093 OF Q03 ~ INMATE DATA * i2 04 13
A5 OF 06-16-2005
REGNC 14093-074 HNAME: TURSCAX, JOHN
RESF CF ATL / ZESIGNATED, AT ASSIGNED FACIL
PHOKE 404=635-512% FAYX 404-331-2403
--------- me---sra------».QURRENT COMPUTATION NQ: 010 -v-cc-mmemocmcmmeaa e —u

COMFITATION 010 WAS LAST URDATED ON $6-21-2002 AT ATL AUTOMATICALLY

THE FOLLOWING JUDGMENTS, WARRANTS AND OBLIGATIONS ARZ INCLUDEL IN
CURRENT COMPUTATION 01¢ 010 010

baTE COMPUTATION BEGAN ... . et 11-26-2001
TCTAL TERM 1IN EFFEQT P voer 360 MONTHS
TOTAZ TZRM IN EFFECT CONVERTED.. 30 YEARS
CARLIEST DATE OF OFFENSE. .. .t 25-01-18519

JAIL CREDIT. e aa e e e FROM DATE THRU DATE
04-21-1558 11-25-2001

TCTAL PRICR CREDIT TIME.... . 950

TOTAL INORERATIVE TIME.. ... .1 0

TOTAL GCT EARNED AND PRCJECTED..: 1376
TOTAL GCT EARNED ...... vao.os ¢ 2084
STATUTORY RELEASE SATE PROJECTED C7-13-2025

SIX MCMTH f10% DATE. < e e - N/a
EXPTRATION FULL TERM DATE ... . 04-15-2029
PROCECTED SATISFACTION DATE.. G7-13-2C325%
PRCJECTED SATISFACTION METEOD ..: GCT REL

50085 XQ PRIOR SEZNTENCZ DATA EXISTS FOR THIS INMATZI
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UNITED STATLES DISTRICT COURI
FOR THE NORTHERN DISTRICT O GEORGIA

Tohn Drascal
Petitione

\ C vl Actuion Noe
I J3-CV-0569-C(
O Aaidonado,
Respondent

Deoclaranon ot ] Latease Batley

e undersigeed ) Latease Badey. do bereby muake the tollowing unswon dedloration pertinent

o the ahove-styied and nunborad cansc

I Fantan Ass:stant Rogional Counsce? tor the Pedural Butcau ot Prsons (BOP) Soutiresst
Rewional Office, Alanta. Georgia Lhave been with the BOP since Junuay 4. 1999

2 The Burcau of Prisons Adpunstrative Remedy Progiem s deser:bed @ 28C TR
34210, et seq Inaccordance with she administrats e remedy procedines, immates
ordimdrily muest first presert then complamt to the Warden of the Laciliny v whaek he
mnrate 1s contined T the semate s ned satisfted with the tespanse recened tiom tiw
Warden, the reeponse nray be appealed o t1e Regional Ditector {1 the mmuate 15 not
setsticd soith tie response of the Regionel Dizecror, shat tesponse muay be appaaled o the
Genaal Comnsel’s Oifice The tespense fior the General Counsed s Otifice s considered

the f1al agency decision

it As d pdtt of my dutics, [have access to the computer records known as Senws, which
contain electronic reeords ton the tacking (ke Admmmisiratiny ¢ Remedy Progiam
4 nave roviewed Sontry for “he Adnneistiaty e Remedy recoids for mmate Jobn Tarscak.

Reg No 14095-074  \ccording =0 Senuv. this minmate has Gled the followimy

R Remedy Number 30STY93-R1, requesting a tanster and stated that he feairs for s
Ite  This temedy wes regected because 17 was determmed “he issuc was not
sensitine Lo was duectad to file anequest at the propar fevel fstisution) and 1o
submit one rentedy per 1ssue

Iy Remedy Number 322321-R 7 requestimg hanster to Calitornia state prison Lot his
protection  This remeds toguest was tejected. howesver, the alicgations weis
torwarded for “evicew  He was directed o follow appropriate procedanes o
FLeCTv e a W LD Tespolae o s BP-Y

N Remady Numba 207779-1 1 requested o caange rony s Cenual [nimarte
Moemtarme Systene (CINSY Classification Thas remedy was acceprad and clesed
with a derl

- DEFENDANT'S
g EXHIBIT

Z
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B uies Tholaration

[ack ot Fyiniastion

Pag 2
d Remedy Number 367779-R1, appealing the denial ot 307779-F1 Tlus temedy
was daccepted and closcd with a denial
3 lrmate Turseak has filed Admmistratin ¢ Remedy Reguiests concerning his CINS
Classtficatron at the msututzon and remonal iavel e has not fled ot the Cental Othcd
[ovel, which 1s necessany Tor exhaustion
0 Farther, neither the request tor transten 1o the California pricon system on tiee feat for his

life h1es heen addiessed

7 Fherciore, mmmate Tuerscal has NOT ovhacsted s admustrative remedies Lo any of the
dhove namad ssues
b Jcernfy that the enclosed documents s provided to the Assistant Unnted States Attoingy

are ue aid accurate copies ot the etignal conputenized documenis created aird hid'd
during the segular couwrse of business witlun the BOP

-

Pdechare pursuant to 28 U'S ¢ 8 1740 that the foregomny is ttue and correct o the best of my
hnow edge and belief

[ vecutad tivs 200 das or June 2003

] (.)(E:iac Batley, Addstitu Regionsl Counsel
SERO
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SDRBR *ADMINISTRATIVE REMEDY GENERALIZED RETRIEVAL * 05-C2-20053
BAGE 001 OF 09.23:48
FUNCTION L-P SCOPE. REG PBQ 14058-074 OUTPIJT FORMAT: FULL___ __
R LIMITED TO SUBMISSIONS WHICH MATCH ALL LIMITATIONS XEYED BELOW-=------ .-
DT RSV FROM ___ _  THRU _____ _ DT STS. FROM _________ _ THRU R
DT STS: FROM ___ TO ___ DAYS REFORE "QR" FROM ___ T0O ___ DAYS AFTER DT RLU
LT TDJ: FROM __ TQ ___ DAYS BEFORE "OR" FROM ___ TO ___ DAYS AFTBR DT TRT
STS/REAS N -
STBJIECTS - ~
EATENDES _ REMEDY LEVEL: _ _ RECEIPT. _ _ _ “OR" ZATERSIOYF _ _ _
RCYV OFC - ER e e — —_— S
TRACK  DZPT -
PERSON ___ T . - — -
TYEE: _

— ——— —_—— ——r——— —

EVNT FACL EQ
RCV FACL ., EBQ
ROV UN/ILC ER
RCV QTR. : EQ
ORIE FACL: EQ
CRG UN/LC ED
ORIG QTR =G

e e e —— e ——

——— et . e e ————— et - e

303352 MORE PRGES TO FOLLOW ., . .
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SERIQ *AODMINISTRATIVE REMEZIDY GENERALYIZEDR RETRIEVAL * 05-02-2C0C5
PAGEZ Q02 QF * FULL SCREEN FORMAT o 9928 48

RZCNO 14088-074 NAME TURSCAK, JOMHN

RSP CF. . ATL UNT/LOZ/DST A 3/CODE QTR 295=314LAD RCV CFC SER
REMEDY ID 276361-R1 SUBL1- 20DM SUB2; DATE RCV: 0B8-28~2002

URT RCV h 3/CODE QTR RCV Z201-213LAD FACL RCV*+ ATL

UNT ORG E 3/CODE QTR ORE . Z01-213LAD FACL ORG: ATL

EVT FACL.: ATL ACC LEV RESP DUE-

ABSTRACT APPEALS DHOQ 06-17-2002

STATUS 2T 08-28-2002 STATUS CODL: REJ STATUS REASCN, ONE RSR
INCRPTNC.- 991716 RCT- EXT- DATE ENTID (8-~28-20C=z
REMARKE

REGNO: 140%8-074 NAME: TURSCAK, JOHN

RSP CF ATL UNT/LOC/DST: A 3/CCODE QTR - 205-314-AD RCV OFC SER
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UNITFD STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA

John Turscak
Petitiorer

\ Civil Action No
1 05-CV-0369-CC
G Maldenado,
Respendent

Declataton of Michael Branch

 the undersigned dlichael Branch. do heteby make the [ollowing unsworn declaration, as
permitted by 28 U S O § 1746 1egarding the above-sty led and nunmibered action

! I am the Chief Cotreenonal Supervison (Captam) for the Federal Bureau of Prisons
(BOP Untted States Peritentiany i Atlanta Georgia (LSP Atlanta)

2 As apataf my duties [am ecesponsible for oversight of the satety and secunity of inmates
and ~taft at USP Adanta

v

I have been made aware of the habeas action filed by mmmate lohn Turscak 122 no
1309874 [ bus sae Pettaner alleges Bus fe 1y danger that the Special Housmg
Umit{SHU) s not~aie tor him He furtiver states that the inmate who assaulted hun m
Anzust of 20903 continues o thieawen um

-~

4 [npate Tuiscak was boused i SHU 3 atthe ume the assault occuned . SHU s the
maximum security umt for USP Adanta  Inmates in this unit are on 23 hour lochdown
status Thev are ondy permitted ow of the cell for recieation one hout. five davs per week
Correctional statf sereen the mmates tahing recteation together to ensure inmates who

shauld be separated trom one anothe: remain se

5 In Augestof 2003 whrle = STTU S spcate Turseak was assaulted by his cellmate BOP
nor USP Atdanta had no puo- notice that these inmates should be separated o that ths
o of incident nught occur Since the assault these two mumates have been separated
although both remaun e SHU 3 THowever, at no ime have thes been allowed to mteract
with one anothet

6 Currentis ieate Turscak has o cell mate due te overaowding in SHU 3 and the tact that
imuate Furscak can be celled with an mmate hom whom he 15 not 1o be kept sepatated
Neatther tunate Luiscak not s cuntert eellmate have teportad any saflety concermns with
the artangement  Fur-her, housing him with another inmate makes inmate Turscak less
suspicurus (less hhe o souteh™y than cellng him alone

= DEFENDANT'S
i EXHIBIT
g
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7 If mntate Turscah were s danger from EVERY inmate in the umit, he would be celled
alone  Howesver, that s not his current situation

8 | declare pursuant to 28 U 5 € § 1746 that the foregowng 1s true and correct to the best ot
my hnowledge and beliet

4

NMaChael Branch, Chrel Corrections] Superyvisor Captair)
USP Addana
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CERTIFICATE OF COMPLIANCE

I cerufy that the document to which this certificate 1s attached has been
prepared with one of the font and point selections approved by the Court in L.R.
5.1B (Tumes New Roman, 14 pt ) for documents prepared by computer

This 22nd day of June, 2005.

-

Mari C Roemer
Georgia Bar No. 611790
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CERTIFICATE OF SERVICE

I cerufy that [ have this day served the RESPONSE TO PETITION FOR
HABEAS CORPUS by causing a copy thereof to be deposited in the United States

Mail and addressed as follows

John Turscak

Register # 14098-074
United States Penitentiary
P O Box 150160
Atanta, Georgia 30305

This 22nd day of June. 2005

W

MaryF Roemer
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