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UNITED STATES DISTRICT COURT
' SOUTHERN DISTRICT OF FLORIDA

CASE NO 0:23- cr-60209 LEIBOWITZ

UNITED STATES OF AMERICA

‘ ,Plamtlff, :
v
MAXON ALSENAT,

Defendant.

_ MEMORANDUM AND ORDER DENYING
DEFENDANT’S MOTION TO DISMISS INDICTMENT

- Imagine you are holdmg a. p1ast1c or metal obj ect measuring about one cub1c inch in size, » “
in the’ palm’ of your hand. Though 1t.1>ooks 1nnocuou<s and cannot cause much harm hy itself, o
COngrehs has‘ declared that the} obje'ct: Is ‘a ;“machine:g.un;; under federalr law, and its: know1ng
: possession Vispunishable by;up to ten years’ imprisonment hecause!whenattached toa firearm; it
converts that weapon into an actual machmegun See 18 U.S. C § 922(0)(1) 18 US. C §
921(a)(24) 26US. c §5845(0). R s |
. Agr'dnd jury in this District fOund'Aprohable; cause to believe that »".on June 21, 2023,5 »
-Defenda’nti Maﬁion Aleenat'-knowingly Ipossessed _;such an object+ a “machinegun co‘nversion ;
device” ;(“MCD”')— allhy' iteelfand nothjng else- Defendant asl'ée'»ﬂriS‘ court to dismiss theucharge
»-_‘argurng that his possessmn of the MCD is protected by the Second Amendment and the Supreme
Court’s recent dec131on in New York State Rzﬂe & sttol Ass nv. Bruen 597 U. S 1 (2022)
The Second Amendment of course, protects the nght to keep and bear“Arms.” ‘U.S. Const

amend II An MCD however by 1tse1f and unattached to any weapon is not an “Arm at all, as
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the term was originally understood at the time of the-Second Amendment’s ratification. Therefore,

~ the Second Amendrnent “poses no}harrier to-the prosecution‘ 'of the Defendant for knowing '

,possess1on of an MCD under the Ind1ctment and federal statutes in thrs case.
Defendant S Motlon to Dlsmlss Ind1ctment Under the Second Amendment (the “Motlon”)

was ﬁled on. February 20, 2024 Umted States Mag1strate Judge August1n-B1rch in her Report

~and Recommendatlon on Defendant S Motlon to D1smrss (the “R&R”), ﬁled March 25, 2024 E h
o recommended that the Motlon be denied. The undersrgned wr1tes separately to supplement the

' reasomng of the R&R Thrs Court analyzes the Motron under the Bruen standard and ﬁnds ﬁrstly*‘

that machmeguns, and ‘therefore MCDs, are not protected underthe Second Amendment because

- 'they are not f‘inA cOmmon use” and_ar‘e ‘;dangerous and unusual,” as. many courts have‘fOunda
' ~previously. 'Secondly, this Crourt finds t;hat MCDs poss‘essed Without an underlyingﬁrearm a're'not »
“Arms” under the Second Amendment at all “and- therefore are not afforded const1tut1onal

(protect1on Thus upon due con51derat1on the Motion [ECF No. 35] is DENIED, and the R&R» :

» [ECF No. 48] is ADOPTED in full as part of thrs Memorandum and Order.,

L:- Procedural Background and Legal Standards a Governlng Motlon to Dismiss

~ Under Rule 12(b)

On October 26, 2023 the grand Jury. 1nd1cted Defendant on one count of v1olat1ng 18 Us. C

. § 922(0)(1) ! for know1ngly possessmg an MCD wh1ch isa machrnegun as deﬁned in’ 26 U. S C.

) 118 U S. C § 922(0)(1) states:” “Except as prov1ded in paragraph 2), it shall be unlawful
for any person to transfer or possess a machinegun.”
applicable here. The deﬁmt1ons section, 18 U.S.C. §. 921(a)(24) provides:  “The term

machmegun has the meaning g1ven such term in sectron 5845(b) of the Natlonal F1rearms Act

. (6 USC.T51 5845(b)) »

The exceptions in paragraph (2) are not
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§5 845(b)l2 [ECF No. 3].3 In the Motion, »Defendant,seeks to dismiss the Indictment pursuant to
Rule l2(b)(3) of the F ederal Rules of Cnmmal Procedure clalmmg that* § 922(0)(1) V1olates the

Second Amendment to the United States Const1tutlon [ECF No 35]

7 , When cons1der1ng a motlon to d1sm1ss an 1nd1ctment under Rule 12(b)(3) “the sufficiency

ofa criminal 1nd1ctment is deterrmned from 1ts face » Unzted States V. Harrzs No 23-CR-203 96 )

<2024 WL 1052146 at.*1 (S D Fla Mar 11 2024) (c1t1ng Unzted States v. Critzer, 951 F.2d 306,

: 307 (llth Cir. 1992)) The Eleventh Circuit has explained that an 1nd1ctment that tracks the

o _language of the statute is sufﬁc1ent as long as. the language sets. forth the essential elements of the.

B ‘cnme ” Unzted States-v. Yonn 702 F.2d 1341, 1348 (11th C1r 1983) Therefore for purposes of

the 'Motlon and this Memorandum“ and Order, the Court only cons1ders, and takes as~true, the

allegatlons conta1ned in the Ind1ctment in the light most favorable to the Government 4 See

Crztzer 951 F. 2d at 307 see also UnztedStates v. Torkzngton 812F.2d 1347 1354 (1 1th C1r 2012)

2 26 U. S C. § 5845(b) provides, in relevant part (empha51s added) “The term

‘machinegun’ means any weapon which shoots, is designed to shoot, or can be readily’ restored to
shoot, automatrcally qmore than one shot, without manual reloading, by a single function of the
trigger. The term shall also.include . . . any part designed and intended solely and exclusively, or
combination of ‘parts-designed and zntended Jor use in .converting a weapon into a machznegun

and any combination of parts from which a machinegun can be assembled if such parts are in the-

B possession or under the control ofa ‘person.” The face of the Indictment" charges the Defendant
" only with the possession an MCD; ‘the Indictment. does not charge unlawful possession of any
flrearm weapon or ammunltlon either assembled or dlsassembled : .

3 The Ind1ctment charges that the Defendant on or about June 21, 2023, “knowmgly '
possessed a machinegun, as defined in T1tle 18, United States Code; Section 921(a)(24) and Title

26, United States Code, Section 5845(b), in that the defendant possessed a machinegun conversion
device, a part designed and intended solely and exclusively, and a combination of parts designed

jand intended, for use.in converting a weapon to shoot automatlcally more than one shot;, without .

manual reloading, by a single’ functlon of the trlgger 1n violation of T1tle 18 Umted States. Code
‘Sectron 922(0)(1) ” - l

4 Atthe detention hearmg for the Defendant on this charge the Government proffered that

. this case 1nvolves the Defendant’s sale of a specific type of MCD known as a “Glock switch,”

- which was descnbed as.a “plastlc p1ece[] that, when installed to the back of a Glock p1stol
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N II The Second «Amendment;'Heller, Miller, and Brrlen U
’l"'he‘_D‘efendariti §eeks 0 'di’Smiss the Indictment under Bﬁ;eﬂ,_ claiming that his alleged
. conduct‘ possess"i‘ng an MCDi is“‘covered"hy\the plain tent of the Secon_d Amendme’nt,' »'and because 7
‘ ';.the gotlernment cannot. show- that § 922(0)(1) is cons1stent w1th Am_erica’shistori‘cal tradltion :
- of ﬁrearm regulatlon[ ]” [ECF No 35 at 2]
' ,,',In_ ‘Byruen, .the Supreme Court announced a two-part test ‘a_sit_o whetherjt'neannlregulations V
. ‘p:'clsscOnstitutional muster. First -this Court must determine ’whether “the :Secondf~MenMent’s& '
1 pla1n text covers” the regulated conduct at 1ssue 597 U S at 24. Only 1f the regulated conduct
o ; falls w1th1n the Second Amendment s amb1t does the Court proceed to the second step to determ1ne :
. _whether the- regulation is :cons1stent_,w1th the Nat1onts,h1sto_r1cal trad1t1on ,of ﬂrearm regulatron. |
A‘ _S Id As set ’_forth helow; Defenda.nt?s'j argumént fails at Bruen’s ﬁrststep. Machineguns and MCDsr -
| aref plainlsr»‘not “cﬂovered- by the Second Amendment and the Court need not perl'onn-the'_historical
' analys1s under Bruen s second step ThlS case shows in two 1ndependently sufﬁc1ent ways whtf :

- fA‘the law of the Second Amendment commands thls result

A The Second Amendment Does - Not Protect the Possession of “Arms” L1ke_
Mach1neguns Because TheV Are Not “in Common Use” and Are “Dangerous and
- Unusual.”. : : ’

The Second Amendment protects “the right of the people to keep .and bear Arms[ ]” U S ’

: 7Cllonst—v. amend‘.,II. The Supreme—Court,-1n District of Columbia;v._ Heller, declared that the Second' ’

- convert[s] a sem1automat1c Glock pistol to a fully automat1c mach1ne gun ” [Det Hearing, ECF
No. 29, at 13:3-5 (Nov. 30, 2023)]. Accord1ng to the Government, the Glock switch was created
.. via“3D pr1nt1ng” in the-South Florida area. Id. at 18:10-15;21:12-16; 33:11-19. The Government
B rfurther proffered that the Defendant engaged i in other sales of ﬁrearms a silencer; and other MCDs
" on different dates before and after the daté of the charged conduct. Id. at 3:20-4:6, 21:22-22:5.
~ 'Nong of this information is considered by the Court in making its decision on the Motion; only.the - .
. -.face ‘of the Indictment, which charges the Defendant w1th knowmgly possessmg a s1ngle non- _' .
R spec1f1c MCD and nothmg else, is cons1dered here :
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Amendment grants“anv indlvidual right to bear arrns’ v.but'-stated that this right “was not a right to
keep and carry any weapon whatsoever in any manner whatsoever and for whatever purpose

| 554 US. 570 626 (2008). The Heller Court d1scussed and recognlzed that US. v. Miller, 307 U.S.
174 (l 939) stands for the propos1t10n that the Second Amendment does not protect those weapons
~“not typlcally possessed by law—ab1d1ng c1t12ens for lawful purposes[ ]”7 Id. at 625 leler does
protect however those weapons wh1ch were “in common use at the t1me [the amendment was -

ratlﬁed] ”8 when there was a h1stor1cal tradrtlon of pro_h1b1t1ng ,the carrying of I‘dangerous'and ’

" The Supreme Court “specifically stated that [Heller] was not meant to' cast doubt on

_longstanding restrictions on the possession of firearms.” United States v. Goodlow, 389 F. App 'X

961,.969 (11th: Cir. 2010) see also- United States v. White; 593.F.3d 1199 1205 (11th Cir. 2010)

(upholding the: longstanding federal prohibition of ﬁrearm possession by persons convicted of the

- misdemeanor crime of domestic v1olence) but see Uniited States v. Rahimi, 61 F.4th 443, 448 (5th

Cir. 2023) (striking down 18 U.S.C. § 922(g)(8) which prohibits the possession of firearms. by

someone subject to a domest1c violence restraining order, as v1olat1ng the Second Amendment
under Bruen) cert, granted 143 S. Ct 2688 (2023)

6 In Miller, the Defendants were charged w1th knowmgly transportmg in interstate
commerce a sawed-off shotgun in violation of the National Firearms Act. Miller, 307 U.S. at 175:
‘The Supreme Court declared that the Second Amendment .did not- protect the right to possess -
ssawed-off shotguns because the use of the weapons did not have'a “reasonable relat10nsh1p to. the

. preservatlon or efficiency of a well regulated militial,]” as the weapons were not “in common use”
at the time of the foundlng when men would be called for service to m111t1as Id at 178- 79

" The Court acknowledges the c1rcular reasomng involved- in. Heller s interpretation of
Mller and is not the first to note it. See, e.g., D.C:v. Heller, 554 U:S. 570, 721 (2008) (Breyer, :
- J., dlssentlng) (“In essence, the majority determlnes what regulations are permissible by looking
to see what existing regulatlons permit. There'is no basis for believing that the Framers intended. -
~such circular reasoning.”); Friedman v. City’ of Hzghland Park; Illinois, 784 F. 3d 406, 409 (7th Cir.
1201 5) (Easterbrook, J.) (“[I]t would be absurd to say that the reason why- a particular weapon can
~ be banned is that there is a statute banning it, so that itisn’t. commonly owned. A law’s existence
" can’t be the:source of*its own constitutional validity.’ ). This argument made by Justice Breyer in
his dissent was considered and rejected by the ‘Heller Court, and must snmlarly be rejected here.
~ See Hollis v. Lynch, 827 F.3d 436, 451 (5th Cir. 2016) (“[Justice Breyer’s] argument was made in
~ dissent, though, illustrating that it was consrdered by’ the Heller majority and reJected -This
- argument was 1nsufﬁc1ent to carry the day in Heller and accordingly must fail here too ).

_ 8 Weapons not in existence at the tlme of the foundlng are stlll afforded Second Amendment :
protectlon See Heller, 554 U S at 582. :
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- unusual weapons > ’Id at 627 (crtrng, among others, 4 Blackstone Commentarzes on the Laws of
,England 148—149 (1769) and 3 B. Wllson Works of the Honourable James thson 79 (1804))
| Thus both c1rcu1t and d1str1ct courts since Heller have found wrthout exceptlon that
“ﬁrearrns may be regulated' [under the Second Amendment]' erther (1), because they are not 1n
common use’— that is, not typrcally .possessed by law- abrdrng citizens for. lawful purposes lrke B
self defense— and therefore fall outs1de the scope of the’ Second Amendment or (2) because they'
are h1stor1cally subJect to regulatron such as ‘dangerous and unusual’ weapons.” Capen V.

: '.Campbell No CV 22- 11431 -FDS, 2023 WL 8851005 at *7 (D Mass Dec. 21, 2023) see- also

' Hollzs V. Lynch 827 F3d 436 446 (5th Cir. 2016) Untted States v. Bachmann, No 8:23- CR—304—'

- ‘VMC CPT 2024 WL 730489 at *2 (M.D. Fla Feb 22, 2024) (“[T]he arms protected under the. .
Second Amendment 1nclude[]~those in common use at the'tnne [1 and e)rcluded ‘dangerous. and
unusual weapons ). | | . |

Note the core of th1s domlnant 1nterpret1ve approach (referred to throughout as
"‘Heller/t\ltller analys1s or. “the Heller/tl/[tller approach”) ‘ wh1-1e machrneguns are literally ‘
Arms ” they are not the ype of “Arms” that recerve Second Amendment protectron Th1s Court
agrees and determrnes based on unambrguous persuasrve precedent since Heller that
| machrneguns are, dangerous and unusual and N not 1n common use.” Bachmann 2024 WL
A730489 at *2; see also Hollzs 827 F3d at 448 (“[E]Very one of our sister circuits that have |
A addressed thrs 1ssue have agreed that machrneguns are dangerous and unusual weapons for the’
v' purposes of the Second Amendment ”); Unzted States V. One ) Palmetto State Armory PA-15

» Machtnegun Recetver/Frame Unknown Calzber Sertal No. LW00]804 822 F3d 136, 142 43 (3d. .

| ‘clr 2016) (“In case [Unzted States v. Marzzarella 614 F.3d 85 (3d Cir. 2010), ] left s any doubt, we

' repeat today that the Second Amendment 'does not protect the possession of machine guns. They
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:are not in common use for lawful purposes . As such Heller d1ctates that they fall outside the

~ protection, of the Second Amendment ) (c1tat1ons omltted) Frzedman v, Czty of Hzghland Park,

‘ »Illmozs 784 F.3d 406 408 (7th C1r 2015) (“[M]lhtary grade weapons (the sort that would be ina

: .m111t1a s armory) such as machme guns and weapons. espec1a11y attractive. to cr1m1na1s such as

short- barreled shotguns are not [protected by the Second Amendment] ”) Umted States V. Henry,

o f688 F. 3d 637 640 (9th Ci. 2012) (“[M]achlne guns-are h1ghly ‘dangerous and unusual weapons

- 'that are not typ1ca11y possessed by 1aw—ab1d1ng citizens for lawful purposes”’) Umted States V.

‘ ’Zaleskz 489 F Appx 474, 475 (2d C1r 2012) Hellerv, Dzstrzct of Columbza 670 F.3d 1244, 1270

~(D.C. C1r 2011) (“[F]ully automatlc weapons also known as mach1ne guns have trad1t10nally

" been banned and may conttnue to be banned after[]Heller ”) (Kavanaugh I, dlssentmg) Hamblen '

h v Umted States 591 F3d 471 474 (6th C1r 2009) Umted States'v. Fincher, 538 F.3d 868, 874
' ;(8th C1r.‘2008) (“Machme guns ‘are not in common use by 1aw-ab1d1ng c1t12ens forflawﬁsl‘purposes
- and therefore fall w1th1n the category of dangerous and unusual weapons that the govemment can
: 5proh1b1t for 1nd1v1dua1 use. ”) Umted States V. Lucero 43 F. Appx 299, 301 (10th Cir. 2002) (“I

am not 'persuadedthat e fully automatlc_' machrneguns= ...are the type of arms subject to Second

Amendment protection.”) (Lucero, J., concurring) 2

-9 VThe Defendant is correct that no Supreme: Court. or Eleventh Circuit decision has held.

-explicitly that machineguns are beyond Second Amendment protection. [ECF No. 46 at 2; R&R,

o ECF No. 48 at 4 n.1]; but see, e.g.; Heller, 554 U.S. at 622, 625 (rejecting a reading of Miller, 307 - -
U S. at 179, that would “mean that the National Firearms Act’s restrictions on machineguns (not -
challenged in Miller) might be unconstitutional, >’ and concluding that “the Second Amendment.

- does_mnot protect those” weapons not typically possessed by law-abiding citizens . for. lawful
. purposes, stich as short-barreled shotguns.”); Staples v: United States, 511 U.S. 600, 619-20 (1994)
~ (allowing. prosecution of knowing possess1on of machlnegun under 26 U.S.C. § 5861(d), but
requirinig proof of mens rea); Akins v. United States, 312 Fed.Appx. 197, 200-01 (11th Cir. 2009)

(affirming summary judgment and hold1ng that Bureau of ATF’s classification. of an “Akins

* Accelerator,” a device that increases the rate of fire of a semiautomatic weapon, as a machtnegun
. was reasonable comported with due process, and was not unconstttuttonally Vague)
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. Therefore, because.of the statutc')r'y, definition of ?‘machjne'gun,?" neither a-ctual machineguns
nor MCDs r‘eceiveﬁ Second Mendr_nent protec_tio:_n.lo' . | |
Despite the prohounceme'nt of a.new test ln Braerz, the Heller/Miller_ analeis remainsthe
"same. Courts presented 'With »the iissue after Brzten have unambiéuously ‘found that “Second
Amendment protectlons 51mply do not extend to machmeguns (or in this case one that has been. '
converted [.mtoai .machmegun])’. ‘ Unzted States -v. Jones No. 1 23 CR—126 TFM, 2023 WL
;8.37-4409',:at *7 (S.D.jAla.i l)e'c;'?v_,,A202‘3); see United States v. Hicks, No. CR 23-65, 2024»WL
: 18_40326,@{*5'('\7\,}.1). La, Apr. 26, 2024); :'Z‘J.'nitect States v. Berger; No. 5:22—CR—00033; '2024\WL
: 449247, at *7(ED. Pa. Feb. 6~2024) (f‘[T]hev Second Amendmerit,does not'protect’machineguns
: ,because they are not in common use for lawful purposes such as self defense as recognlzed by -
: [all] c1rcu1t courts of' appeals which have addressed the issue . [D]15tr1ct- COllI'tS.ln [01rcu1ts
which have not addressed the 1ssue] are unanlmous in concludmg that machmeguns are
. unprotected ”) Umtea’ States v Szmzen 655 F. Supp: 3d 540 553 (WD -Tex. 2023)
3 (“[M]achlneguns are Wlthm the category of ¢ dangerousand unusual’ weapons that do not rece1ve
‘.Second Mnendment protectlon and [Defendant s] fac1al challenge to § 922(0) therefore, fails.”);
Unzted States v Cooperman No 22 CR—l46 2023 WL 4762710 at *2 (N D. Il July 26, 2023)
| Umted States V. Kazmende No 1 22 CR 236 SDG CCB 2023 WL 3872209 at*1 (N.D. Ga. May

‘17,, _2023), Areport ana’ recommendatzon adopted, No. 1:22—‘CR—00236—SDG, 2023 WL 3867792 '

10 Under -this Heller/Miller -approach, courts have determined that MCDs are afforded

Second Amendment protectlon based on whether actual machineguns are afforded ‘Second

Amendment protection. See, e.g., United States v. Henry, 688 F.3d 637, 640 (9th Cir. 2012);

" Bachmann, 2024WL730489 at *1; Unifed States v. Fisher; No. 1:23-CR-00045-MR-WCM, 2024
WL 589115, at *3 (WDN C. Feb. 13, 2024); Jones, 2023 WL 8374409, at *7; United States v.
Cooperman, No. 22-CR-146, 2023 WL4762710 at-*3-(N.D: Il. July 26, 2023); United States-v.
“Hoover, 635 F. Supp: 3d. 1305; 1325-26 (M D. Fla. 2022). This Memorandum and Opinion adopts
\thrs approach as well. However, there is a second interpretive approach— that MCDs are not

. “Arms” at all under a proper or1g1nal understanding of the term— that this Court addresses below

.8
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(N.D. Ga. June 7, 2023) (“Because machineguns are dangerous and unusual weapons that are
outside the protection of the Second Amendment, Section 922(0) is not unconstitutional.”); Capen,
2023 WL 8851005, at *7 (4“[I]t appears to be clear . . . that the Second Amendment does not protect
... machine guns.”); United States v. Hoover, 635 F. Supp. 3d 1305, 1325 (M.D. Fla. 2022) (noting
that the Defendant offered no basis to conclude that Bruen undermined the unanimous post-Heller
line of cases which held “there is no Second Amendment right to possess a machine gun.”).

Even though no court has found that Bruen abrogated the Heller/Miller approach removing
machineguns from Second Amendment protection, see ECF No. 48, at 5 (Augustin-Birch, M.].),
the Defendant chastises these “out-of-circuit cases [offering] largely conclusory explanations that

. are unconvin(fing[,]” Mr. Alsenat’s Objections to the Magistrate Judge’s Report and
Recommendation, ECF No. 59, at 3. But the Defendant “has not provided any case law, from any
circuit, holding that Second Amendment protections extend to machineguns,” and fails to go
beyond a conclusory proposition supposedly derived from Bruen. [ECF No. 48, at4 n.1 (Augustin-
Birch, M.J.)]. Filling the gap left by the Defendant, this Court now briefly explains how different
variants of the Heller/Miller approach continue to remove machineguns (and because of the

statutory definition, MCDs) from Second Amendment protection after Bruen.

1. Machineguns are not “in Common Use.”

Continuing the trail blazed by the Heller/Miller approach, Bruen reaffirmed that the Second
Amendment is limited to only those weapons that are “in common use.” See Bruen, 597 U.S. at
47 (“[T]he Second Amendment protects only the carrying of weapons that are those ‘in common
use at the time,” as opposed to those that ‘are highly unusual in society at large.”); Heller, 554 U.S.
at 627. Courts have used various, sometimes competing, tests to determine the definition of “in

common use.” First, some courts have asked “whether the firearm is the general type of weapon
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that is i_ncornrnon use by ordinary citizens for lawful purposes:Such as self—vdefense[‘.']_’.’»(_ C’apen,
o3 WL 8851005, at *8 (emphasis in original) (finding that handguns; riﬂesfand shotguns are the
general types of ﬁrearms-in common use for l'awful,purposes, while machineguns, mortars, rocket _
V launcher, or,shoulder-"ﬁred«rn_issile systemsare not). Under this lvariant of Heller/Miller analysis ;
. a ﬁrearrn “in common use” is.protect"ed b}i the Second Ame_ndment, unless; it is ;‘dangerous and
'unusua . Id : i | |
| Second some courts hai/e collapsed the analy51s of “1n common use” and “dangerous and
7 .unusua “ »1nto a srngle test that asks whether the challenged re gulatron comports w1th the tradition”
of regulatrng ‘dangerous and unusual weapons » Id Bachmann 2024 WL’ 730489 at *2 see.
also SectionA 2, supra. | | V
| Third some courts look to the total extant numher of the regulated firearm to determme if
it is “in common use."’ See Siraien _655jF§ Supp.. 3d at 553. llere  the Defendant relies hea_vrly on
~ . this approach by claiming- that machineguns are “in: common use”: because the Department of |
_Justice stated that in Aprrl 2020 there were. “726 000 machlneguns lawfully possessed in the United .
States[.]” [ECF No. 59 at 4 (;c—1t1ng U.S. Dep tof Justrce, Bureau of Alcohol, Tobacco, Firearms 4
andE:xplo‘siV.es F. ir'earmsf Coihzherce. in the, .Unrz"teav' States.' i4nmtal Statistical Updaté; 2020,15-16 -
,;(2021) available- at https //www atf. gov/ﬁle/ l49886/download)] This argunient however ‘has
-been con51dered and rejected explic1tly by other courts. See Hollzs 827 F. 3d at 449 (ﬁnding thatg
' the raw number, percentage and proportion of machrneguns in the Umted States is too small for
. irnachineguns to be in cornrno_n use);Szmzen, 655 F. Supp. 3d at-553 (finding that machineguns are
not in cornrnon use. because they rnakeu_p less than 2% of total ﬁrearr_ns in the» United States);‘i
' ‘Bacljmarm, 2024‘\.?VL 73 O4’8§,v at_ *2, Simpl.y put,’fpthe‘abSolute.number and relative proportion of

machineguns are “too insignificant for machineguns to be considered in common use.”: Simien,

10 -
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655 F Supp. 3d at. 553 see also Hollzs 827 F.3d at 450 (noting that “Justice Ahto [1n Caetano v,
- !Massachusetts 577 U S. 411 (2016)] did not th1nk the. absolute number [of weapons] by itself wasi |
' ufflcrent ) [ECF No. 48 at 7 (Augustin-Birch M.J. )]

' Finally, some courts have reasoned that 1f many states restrict access toa particular ﬁrearm -

it is not ‘in common use.” See Hollzs 827 F.3d at 450. In this ana1y31s courts cons1der “the

' number of states that allow or bar a particular weapon[ 1 Id at 449; see Caetano 577 U S. at 420 -
N (2016) (Alito, J. concurrmg) In Caetano the Court found that Massachusetts could not ban stun
'.guns and tasers 1n part because there ‘were hundreds of thousands legally sold to private 01tizens
in: forty five states Caetano 5 77 U S.at 420 However “[t]he same show1ng cannot be made for
; ‘_machmeguns ? Holl is, 827 F.3d at 450 (“34 states and the D1str1ct of Columbia proh1b1t possessmg
: machl_neguns. iny 16 .stateshave no such prohibition, but even some of these states have some
sort "of restriction v\affec,ting or-limitin‘g.maChinegun possession.”). AA- vast*rnajority of state_s prohibit :
- - machine’guns; " thus under thjs- analysis machineguns are f'not ‘;inf common “use.”
ThlS Court does not decide today which of these variants of the Heller/leler analysis i 1s:
* ther best statement of the law, because under any of these tests, machmeguns are not 1n‘common ‘
‘ use.’.’ Also whichever variant,is used under this dominant.interpretive approach a court asks
whether the partlcular type of ﬁrearm is’ consrstent w1th 'the central cons1deratlon of the Second-
~Amendment the inherent r1ght of self defense Heller 554 U. S at 628 (ﬁndlng that handguns .-
are in common use for the purpose of self defense) see also Bruen 597 U. S at 29 (strlklng down. i
a handgun restnction because it burdened self defense) Machlneguns however are not used by
every day law abiding Amerlcan c1tizens for self-protectlon and self defense[ 17 Bachmann 2024
'WL 730489 at *2 because they “have no appropriate sporting use’ or use for personali o

: protectlon[ ]” Umted States V. Hernandez No CR 22-122- GBW 2024 WL 964213 at *4 (D. Del.

11
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7 Mar 5; 2024) (c1t1ng Umted States V. Jenmngs 195 F. 3d 795 799 n 4 (5th C1r 1999)) Because .
- ,machmeguns are far more dangerous than necessary to protect oneself they are not the type of
;general weapon 1n commonuse for a lawful purpose | : Vﬁ |
| Through every ‘metric that courts have used thlS Court comes to the same outcome —

: machlneguns and therefore MCDs are not “in-common use.”

2 ‘MachinegunsAre ‘fDangerous and Unusual” '

X Whrlenthe Heller/leler analy51s ne1ther prov1des a succ1nct list of weapons beyond the
- ambrt of the Second Amendment nor a roadmap for courts to use to determrne the deﬁnrtron of
“dangerous and unusual ” the Court in Heller stated that 1t wou1d be “starthng” if “restrlctlons on
rnachlneguns m1ght be unconstltutlonal[ 17 554 U S.at 624 It is- agalnst thls backdrop that
courts applymg Heller/Miller have determrned whether a ﬁrearm is “dangerous and unusual ”
“An obJect 1s ‘dangerous when it 1s ‘11ke1y to cause serlous bod11y harm 7 Henry, 688
',F 3d at 640 (c1tmg Blacks Law chtzonary 451 (9th ed. 2009)) A11 ﬁrearms by the1r Very nature, -
" ,are dangerous they are “desrgned to kill or 1nﬂ1ct serious- 1nJury Capen 2023 WL 885 1005, at
*9 “Accordlngly, for the term ‘dangerous to have any mearung at all it must be reﬁned in some
. Way; or ‘1t will simply apply;to‘ every type., of ﬁrearm.p"’ 1d; see also_Caetanol, 577 U.S. at 417-18
(noting that the definition of “dangerous’Z miust be beyond “‘designed and constructed to- produce ‘
death or great bod11y harm” and “for the purpose of bod11y assault or defense because otherwise .
: v1rtua11y every . ..arm would quahfy as ‘dangerous’”) For thlS variant of Heller/leler analy81s L
‘to be- meamngful machlneguns must be dzstznctzvely dangerous relat1ve to ﬁrearms more generally
,Capen 2023 WL 8851005, at *9
Under federal law a machlnegun '1s deﬁned as a weapon whlch shoots is desrgned to

:shoot, or can be readlly restoredto shoot,' automatrcally more than one~shot, without manual .

12
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reloading, by a single funct’io’n of the 'tr,'igger[,]” or, “any part designed and»i‘ntended}s‘olely and
exclusively . . . for use in conuer_ting a weapon into a:maehinegun[,—]” 26 USC § 5 845(b); se ¢
also Staples v United States, 511 'Uf.'s-. 6004' 602 n.1 (..1 994) (Thomas, J.) ,(‘f[Machineguns fire]
repeatedly with a s1ng1e puH of the trlgger That is, once its trigger is depressed the weapon will .

| automatically contlnue to fire untll 1ts tngger is released or, the ammunltlon is exhausted 7). When
us1ng a machmegun a shooter can, w1thout reloadmg, “ﬁre more than 1 000 rounds per mmute |
_allowmg a shooter to kill dozens of. people Wlthln a matter of seconds ? Henry, 688 F.3d at 640 7

' t' (“Short of bombs mlss11es and blochemlcal agents ‘We can conceive of few weapons that are more ;

’ dangerous than machme guns ”) see Capen 2023 WL 8851005 at %9 (“A 11ght machme gun []
v-can ﬁre/many hundredsv of~ rounds per .m1nute[] .- A weapon Wthh can, ﬁre hundreds, if not

' ‘thousands of rounds per mmute 1s not Just dangerous but unreasonahly dangerous See Umted
States V. Cruz—Olavarrza 919 F3d 661 665 ‘(1st Cir. 2019) (aﬁ'lrmmg lower court s view that -
machlne guns are dzstznctzvely dangerous”) (emphas1s added); ernandez 2024 WL at *4
(“Compared to weapons that‘are in common use (e g, handguns) [machmeguns] are exceptzonally

dangerous.”) (emphasis added)

A‘ Slmllarly, the: Supreme Court in Heller did not spemﬁcally delineate. when a weapon is

'“unusual ” Some courts have asked whether the type of weapon is common in ‘society, see
:Frzedman 784 F.3d at 409; Szmzen 655 F Supp 3d at 553 wh11e l)thers have based the.
: deterrmnatlon on whether the weapon comports wnh the essent1a1 _purpose: of the Second
Amendment— self- defense see Capen 2023 WL 8851005 at *10 (notmg that “it would add
_nothlng to the analytic framework 1f an unusual’ weapon were 31mply deemed to be one not in-

29

common use.””). Under either forrnulatlon, machlneguns are “unusual.” First, as discussed above,
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E ~machineguns’—:‘arje. both absolutely and relatively uncommon in' the United States. Second,
B machineguns are. unsuitable as‘a'Weapon forrself-defense" -
» [Heller] stated that “the Amencan people have: cons1dered the handgun to be the 7
-~ quintessential self-defense weapon’ [because 1t] is easier to store in a location that
~is readily access1b1e in.an- emergency, it cannot. easily be tedirected or wrestled
- ﬂ“vaway by-an attacker; it is-easier to use for those without the upper-body strengthto -
~7 - lift-and aim a long gun; and it can-be pomted at a burglar w1th one hand wh11e the
: other hand d1a1s the pol1ce ‘ ‘
Ifa handgun has’ features that make it more su1tab1e for-self- defense it follows- that ‘
. other firearms may have features—including not only -capabilities, but also size,
- t‘-:flength and we1ght—that make them less suitable for that purpose. . Thus, for
-example while a. machine gun certainly could have self-defense uses, it would be
- a h1gh1y unusual weapon to carry-on a city s1dewa1k or to keep ata beds1de in case . -
- ofan 1ntruder even 1f 1t were legal to possess one. ,
A ‘tCapen 2023 WL 8851005 at *10 (quot1ng Heller 554 U S at 629) Machlneguns are unusua1< L
- weapons both because of the1r lack of commonahty and ‘because they are 111 su1ted for self- '
: defense—— the core of the Second Amendment
The only Justlflcatlon the Defendant glves for the proposrtlon that mac}nneguns should not
vbe cons1dered “dangerous and unusual ” is that self defense” offers a 1eg1t1mate purpose of
' machmegun owners}np [ECF No 59 at 3- 4] T}ns conclusory statement; grven w1thout any.- - .
L support or eV1dence is plamly 1nsuff1c1ent and 1ncorrect Defendant has not shown that a -
. machlnegun (or an MCD) would promote self-defense and as d1scussed above, self defense is not
{ ,_a persuasrve Just1f1catlon for machmegun owners}np
Thus th1s Court concludes that mach1neguns (and by extension, MCDs) are “dangerous

and unusual” imder any formulation of Heler/Millr analysis and are ot atforded Second

] ‘Amwdment'protection; T

4.
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'B.. A Machincgun Conyersion Device Is Not an “Arm”‘Under’the ~Second Amendment. "

So far, this Court does not plow any new ground.: But the Ind1ctment challenged here does

not allege the posses51on of a weapon or ﬁrearm at all; mstead it alleges only the know1ng ‘

:posses51on of an MCD wh1ch as deﬁned by Congress in 26 US.C. §5 845(b) 1s a mach1negun
for purposes o,f 18 U .S.C. § 922(0)(1). The Indictment only alleges that Defendant possessed an’
. MCD by itself, w1thout any connection or prox1m1ty to any ﬁrearm or other firearm components
: The Court ‘assumed, for the purposes of the above analy51s that MCDs are “Arms” under the |
Second Mendment and 'then procee,ded with Heller/Miller analy51s 'of whether the ,dev1ces- are. ~

“in common use,” or “dangerous and unusual and concluded on those grounds (as have many

other courts) that they should not be afforded Second Amendment protection

On the facts presented by th1s rIndlctment, however, this Court concludes ‘alternatiyely_that

-an MCD, possessed by itself, is n_ot an “Arm” ‘under the Second Amendnierit at all, and;thus.is not
" entitled to any.Second Amendment protection— regardless of any 'Heller/Miller- analysis.

. Therefore, the statutes underlying the Indictment as applied to the Defendant arecon’Stitutional. -

MCDs i'all within the criminal; prohibition embodied in Section 92'2(6)(1) only because ‘

Congress has deﬁned MCDs as machmeguns” by statute See 18US.C. § 921(a)(24) 26 U.S.C.

§ 5845(b) Congress clearly has the authonty to make all laws 1t deems necessary and proper

consistent w1th 'constltutlonal,limlts_‘. See-‘:generally, US. Const.,art. I, §78,» cl. 18; 'Grqham \% John N

Deere C'o. of KanSas Ci'ty,f383 U.S. 1, 6 (1966) (“Within the limits of the,constitutional grant, the -

Congress may, of course, 1mplement the stated purpose of the Framers by select1ng the policy.
Awh1ch inits _]udgment best effectuates the constrtutlonal a1m ”) Congress S 1nclus1on of MCDs 1n i

' the—deﬁmtlon_ of “mach1negun,”~-however, does not-control— whether an MCD s an “Arm” under _

15
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the Second., AmenMentlll; Congress 'cannot independently? define’ or -expand the scope of a
, constrtutronal r1ght by statute SO th1s Court must engage 1n its own analysrs to determine whether
. ’; conversion- dev1ce is'an Arm ” See Bruen 597 U.S. at 17 (“In keeprng w1th Heller we hold-
ithat when the Second Amendment S plam text covers: an 1nd1v1dual s conduct, the Const1tut1on
E 'l’presumpt1vely protects that- conduct.”)' zd. at 19 (“Step one of the predom1nant fram’ework is "
'broadly cons1stent w1th Heller wh1ch demands a test rooted in the Second Amendment s text, as -
1nformed by hlstory ), cf also Czty of Boerne V. Flores 521 U.S. 507, 545 (1997) (O Connor J.,
dlssent1ng) (“In short Congress lacks the ab1l1ty 1ndependently to deﬁne or expand the scope of
- ;constrtutronal r1ghts by statute. ”), Nevada Dept of Hum Res v szbs 538 U. S. 721, 728 (2003)
“Czty of Boerne also conﬁrmed however that it falls to th1s Court not Congress to define. the
: substance of const1tut1onal guarantees ”) | .
When 1t comes to the_ “plain textual” mea‘ni’ng‘ of the term “Arms” in the Second
Amendment, as informed by history,llf2 the most comprehensive ,statement was provide'd by'Justice_-

Scalia in Heller. Here is the section of Justice_Scalia’s opinion‘ that defines “Arms” in full:

- 1L Throughout our h1story, the Supreme Court has explalned that the power to define
cr1m1nal offenses and to prescribe: the pumshments to be imposed upon conviction resides wholly
- with Congress See United States v Hudson & Goodwzn 11 US. 32, 34 (1812); United States v.
- Wiltberger, 18 U.S. 76,95 (1820); Ex parte United States, 242.U.S. 27, 42 (1916). Of course, it
is fundamental within- our constitutional system that Congress ‘cannot "enlarge or: diminish - :
" constitutional rights by statute See; e.g., Osborn v. Bank of United States, 22 U.S. 738, 827-28
T(1824) (explarmng that Congress can prescnbe a umform rule of naturallzat1on but cannot enlarge
- or abr1dge the nghts ofa c1t1zen)

L2 The Supreme Court has explamed that hlstor1cal Sources are relevant ‘because
; [c]onst1tut1onal r1ghts are enshrined with the scope they were understood to have when the people
. adopted them.” Bruen 597 U.S. at 34 (emphasis in original) (quoting Heller, 554 U. S. at 634-35).
- Our inquiry- then; looks squarely at the’ year the Second Amendment was ratified (1791), and
‘ ’relevant hlstorrcal sources that shed llght on what “the people” understood -the term Arms” to
mean at that time. ' ' ' :
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Before addressmg the* verbs “keep” -and “bear,” we mterpret their obJect “Arms ”-The -
~ 18th- ~century meaning is no different from the meaning today. The 1773 edition of Samuel
_ Johnson's dictionary defined “arms” as “[w]eapons of offence, or armour of defence.” 1
" Dictionary of the English Language 106 (4th ed.) (reprinted 1978) (hereinafter Johnson).
Timothy Cunningham!' s important 1771 legal dictionary defined “arms” as “any thing that
" . aman wears for his defence, or takes-into his hands; or useth in wrath to cast at or strike
another ” 1 A New. and Complete Law. Dictionary; see: also N. Webster, American.
Dictionary of the Enghsh Language (1828) (reprmted 1989) (heremafter Webster) :
(31m11ar) o .

. The term was applied, then as.now, to weapons that were not specifi cally deszgned for
 military use and were not employed in a military capacity. For instance, ‘Cunningham's -
- legal dlctlonary gave as an.example of usage: “Servants and labourers shall use bows and .
. arrows on Sundays, & c. and not bear other arms. ” See also, e.g., An Act for the trial of
. ‘Negroes 1797 Del. Laws ch. XLIII '§ 6, in 1 First Laws of the State of Delaware 102, 104
- (J. Cushing ed.1981 (pt.’ 1));.see generally State v. Duke, 42 Tex. 455, 458 (1874).(citing
“declslons of state »courts construing “arms”). Although-one founding-era thesaurus limited-
s” (as opposed to “weapons”)-to “instruments of offence generally made use of in: -
war,” even that source stated that-all firearms constituted- “arms.” 1 _J. Trusler, The
7 Distinction Between Words Esteemed Synonymous in the Enghsh Language 37 (3d ed.
1794) (empha31s added) ' : _

~Some have made the argument bordering " on the frivolous, that only those arms in
“existence in the 18th century are protected by the Second Amendment. We do not interpret
'constltutlonal rights that way. Just as “the First' Amendment - protects modern forms of
. ‘commumcatlons e.g., Reno v. American Civil Liberties Union, 521 U.S. -844, 849, 117
'S.Ct.2329,138 L.Ed.2d 874 (1997); and the F ourth Amendment applies to modern forms
. of search, e.g.; Kyllo v. United States, 533U.S. 27, 35-36,121 S.Ct. 2038, 150 L.Ed.2d 94
(2001), the Second Amendment extends, prima facie, to. all instruments that constitute

’ bearable arms, even those that were not in extstence at the tlme of the foundmg

* We turn t(_) the phrases “keep ‘arms” and “bear arms.” 'Johnson defined “keep” as, most
relevantly, “[t]o retain; not to. lose;” and “[t]o have in custody.” Johnson 1095. Webster— B
defined it as “[t]o hold to retain in one’s power or possession.” No party has apprrsed us

. of an idiomati¢ meaning of “keep Arms.” Thus, the most natural readtng of “keep Arms

in the SecondAmendment ts to “have weapons ' :

,,Heller 5 54 U S. at 581 82 (empha51s and bold type added) 13

3 Contmumg from where Justice Scalia- started, Webster’s 1828 definition of “Arms”
prov1des in relevant part, as follows (emphasis-and. bold type added): “1. Weapons of offense, or =
armor for défense and protectlon of the body ... . 4. In law, arms are any thing which a man takes -
_in his hand.in anger, to strike or-assault another »” “Weapon”-is defined in the same Webster’s
© - edition, in relevant part, as follows: .“1. Any instrument of offense; any thmg used or designed to

be used in destroymg or annoymg an'enemy.- The weapons of rude nations are clubs, stones and
. bows and arrows. Modern weapons of arms are swords, muskets, pistols, cannon and the like.”
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G1ven the above h1stor1ca1 deﬁmtlons an MCD possessed by 1tse1f is not an “Arm”
,protected by the Second Amendment An MCD by 1tself is not a weapon of offence or “any
th1ng that aman. useth in wrath to cast at or strike another ”? Heller 554 U.S. at 581 Instead |
N possessmn of an MCD is prohlbited because Congress dec1ded to proh1b1t the possession of a part

or combinatlon of parts that is, “de51gned and intended . . . for use in convertzng a weapon znto a" ‘
‘machznegun[ ]” 26 US.C. § 5845(b) (emphas1s added) As the Tenth C1rcu1t explained about

| ﬁrearrn sﬂencers ‘lan MCD] isa ﬁrearm accessory, it’s not a weapon in 1tse1f (nor is it ¢ armour

- ‘of defence ) Accordingly, it can't be a bearable arm’. protected by the Second Amendment

: Umtea’ Statesv. Cox;, 906 F.3d. 1~17O 1186 (lOth C1r..2018)' see also'Umtea’ States v Hasson No.

GJH 19 96 2019 WL 4573424 at *4 (D. Md. Sept 20, 2019) (holding that sﬂencers are not
“Arms” because they are not “1nherently useful ‘In case of confrontation as a ‘weapon of offence

| or an, armOur of defence”v’;),aﬂ"d, 26 F.4th 61'0 (4th Cir. ‘2022).

Accessories, or“‘accoutrernents to ﬁrearms have long been d1st1ngu1shed trom “Arms”
under the ‘Second Amendmient. See- Capen 2023 WL 885 1005 at *17 (“[T]here was a clear;
-distinctionbetween«»‘arrns"iand~ accoutrementsy dur1ng ‘thei foundlng and reconstruction eras:.”)'
, '(—citations -Aornitted)y. AccesSor’ies to Vtirearrns fall outside the scope of the Second Amendment
‘because they"‘generaliy'have no use independent of their attachment toa gun” and cannot be used '
to “hurt anybody wrth [them] unless you h1t them over the head[ ]” Ocean State Tactzcal LLC v
Rhode Island 646 F. Supp. 3d 368 387 (D R.I 2022) aﬁ"d 95 F4th 38 (lst C1r 2024) (ﬁndlng
that the ~p1a1nt1ffs dl‘d not estabhsh that large capac1ty magazmes (“LCMs”) are Arms under the
Second 'Amendme'r;l;[ 'because‘ they ‘aré;merely accessories to ﬁrﬁearm5)};f ;?ee Hasson,‘2019v'WL,
| 457’34;24,_ at %2, 4 (=°siie£1cer_s generally have no use independent of their attachment toagun

| _ "_[hey do not fire bullets on their own and'do not COntain a'slide, trigger, firing pin, cartridge case,
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- . barrel pnmer or gunpowder Aisrlencer’is"not a weapon in and of itself but sir‘nply’ a ‘ﬁrearm
- accessory, and therefore not. a “bearable arm’ protected bythe» Second Amendment ) .(citati‘on‘
g Oml_tte_d):l, ‘Just*_as,sllencers and LQMs~denve the1r ent1re p{urpos(e from the1r%attachment to a ﬁrearm, ,
an MCD has no purpose beyond 1ts aﬂacMent -to' and conversionof a firearm, and therefore are‘
) ’ merely accessor1es > or accoutrements 'to ﬁrearrns not “Arms” themselves Cf Akzns V. Umted
- ‘. States 3 12 F App X 197 198 (l lth C1r 2009) (descnbrng an apparatus for acceleratlng the cyclrc';
V‘ﬁrlng rate of a semlautomatrc ﬁrearm[ ] asan°® accessory )
| Th1s reasomng holds even though ammunltron also has no use outsrde of the1r connectlon .
V‘fwith ﬁre’arms Bullets unlrke MCDs srlencers or LCMs are essentzal ‘to the operatron and"
. , ~:purpose of a ﬁrearm and 1ntegral to the. class1ﬁcat10n of a ﬁrearm as a weapon of offence ? See_.
- f zLuzs V. Unzted States 578 U. S 5 26 (2016) (Thomas J concurrrng) (“The right to keep and bear :
- »arnﬁ 1mp11es a correspondrng r1ght to obta1n the bullets necessary to use them[ ]”) MCDs on
= v“the other hand are not an essentral aspect of the functronahty of a ﬁrearm— they srmply convert a
S ﬁrearm into’ a far more dangerous type |
Th1s Court is not clarmrng that every part of a ﬁrearm when separated from the ﬁrearm
i.would“farl to recerve protectron as'an “Arm” if consrdered md1v1dually The frame or receiver of
e f‘;a ﬁrearm for example Just as w1th amrnumtron isa fundamental component part of a ﬁrearm sly ,
T bas1c functlonallty Cf Umted States v Stznes 34 F4th 1315, 1319 (llth C1r 2022) (equatrng:
weaponry w1th component parts for weaponry” for purposes of U.S. S G.'§ 2M5. 2) Unzted o
IS :‘States v Gresham 118 F3d 25 8 265 (5th Cir. 1997) (“[W]e Jorn the maJorrty of courts in holdrng‘ '
E V that component parts are ‘ﬁrearms for purposes of § 922(g)(1) ”) Umtea’ States v. Luce 726 F. 2d S
47 49 (lst Cir. 1984) New Yorkv Arm or Ally LLC No 22 CV- 6124 (JMF) 2024 WL 756474

v - viat *5 (S D N. Y. Feb 23, 2024) (explalnrng that unﬁnrshed frames and receivers are “ﬁrearms” that A

o 0"
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must be sold subJect to restr1ct10ns 1mposed by federal law) see also 18 'U.S. C §}921‘(a)(3) ,
(deﬁnlng the term “ﬁrearm as. (A) any weapon (1nclud1ng a starter gun) wh1ch w1ll oris demgned
Lto.o'r may readily be converted to expel,;a prOJectrle- by-the action of an explosive; (B) the frame or
i 're_,cefi'ver of any such weapon;‘i('C‘)any‘ ﬁrearm muﬁler or flre'arm silencer; or (D) any destmctive
Idevice”) | ‘. | | 7: |
The MCD allegedly possessed by Defendant here was not attached to any weapon it was -
: not sold with any weapon it was not possessed w1th any weapon Based on the face of the -
«Indrctment the MCD was merely possessed by the Defendant as an accessory to a theoret1cal
firearm.. Therefore as apphed to the Defendant Sectlon 922(0) and the statutory deﬁmtlons it
'employs are const1tut10na1 because the MCD at 1ssue in- thls case was- not an “Arm” under the’ '
; plam text of Second Amendment
11 Conclusnon’
For important reas_ons 's,urrounding( the Vhi’story of Second A'mendmentdo‘ctrine_,' the
: dominant interpretive approach ‘has removed machineguns fr'or‘n Seco‘nd Amendrnent protection
Jbecause although they are undemably weapons in the 11tera1 sense, they have been held not to be
the type of weapons that have hrstoncally been protected Whlle the unders1gned adheres’ tothat - A
reasomng, it need not. do so here ThJS case conta1ns dlstmctlve facts that mandate an 1mportant
~ legal result: “the know1ng ‘possess1on of an MCD;alone is not. the keep‘mg or bearing of an Arm_
" atall - ‘» o | |
As the Indictrnent andfproceduralposture.‘ of this 'Motion show,'Twei hve in'a time when a
i mfniscuté'ébject can convert'-a Weapon manufactur‘ediby others into afar more dangerous weapon.

" The object is not, by itself, “dangerous” or “in common use” (although, that may be changing
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fast).”v' Though technology 'continues to eVolve the plain ter(t of our Constituﬁon does hot:
4 possessed by itself, the mlmatureobject is anot an Arm as originally understood at the time of
i the Second Amendment ] ratlﬁcatlon and thus the Second Amendment has nothing to say about
Congress’s regutatlon of it. Congress may regulate MC_Dsso long as the regulation stems from an
authorized grant of const1tut10nal power There is nov claim | here that Congress lacks such
authonty 15
Given the foregomg, the Court concludes that the Ind1ctment is‘constitutionally sufﬁclent
_ because it clearly “sets rforth the essential elements of the crime:” Yonn, 702 F.2d at 1348. The ,‘
’De_fenddnt’s!Motion ‘to Dismiss Indictment 'Under the Second Amendment [ECF No. 35] is
"DENIED, and U.S. Magistrate Judge Augustin-B‘irch’s Report and Recommendation [ECF No.
48] is ADOPTED in full as pa:t of this Memorandum and Order.

DONE and ORDERED in the -Southern District of Florida on May '20, 2024.

R - B . ' . R ; ‘
. DAVID S. LEIBOWITZ
UNITED STATES DISTRICT JUDGE

-cc: counsel of record

14 See, e.g., Press Release, DOJ, Justice Department Announces Publication of Second
Volume of National Firearms Commerce and Trafficking Assessment: Report Presents
Unprecedented Data on Crime- Gun . Intelligence and Analysis (Feb. 1, 2023), .
https://www.atf.gov/mews/pr/justice-department-announces-publication-second-volume-national-
firearms-commetce-and. (“The data also reveals emerging technological trends. For instance, in
the last five years, the number of illegal machine gun conversion devices that law enforcement
agencies reported being recovered has increased by an alarming 570%.”).

15 The Motion does not include any argument that the statutes underlying the Indictment
“are beyond, for example, Congress’s Article I powers, so none is considered here. See generally,
United States . Smeneng—szth 140 S. Ct 1575 (2020) (exp1a1mng 1mportance of the party
presentation pr1nc1p1e)
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