
UNITED STATES DISTRICT COURT 
SOUTHERN.DISTRICT OF FLORIDA 

. CASE NO. 0:23.:cr-60209-LEIBOWITZ 

UNITED STATES OF AMERICA,. 

Plaintiff, 

v. 

MAXON ALSENAT, 

Defendant 

I -~--~---------

. MEMORANDUM AND ORDER DENYING 
DEFENDANT'S MOTION TO DISMISS INDICTMENT. 

Imagine you are holding a plastic or metal object, measuring about one cubic i~ch in size, 
- - . . 

in the palm of your _hand .. • Though it looks innocuous and cannot cause much harm by itself, • 

Congre~s has declared that the_ object is ·a "machinegun" under federal law, and its: knowing 

possession is puni,shable by 'up to ten years' imprisonment because,· when attached to a firearm, it 

convert~ that weapon into ari actuar machinegun. See 18 U.S;C. § 922(0)(1); 18 U.S.C. § 

92l(a)(24); 26U.S.C. § 5845(b). 
. . 

• A grand jury in this District found probably. cause to believe that on June 21, 2023, 
' - . -, 

. . . . . 

D~fendant· Maxon Alsenat knowingly possessed.· such an object"-·. a "inachinegun conversion 

device;' ("MCD'')- all by itself and nothi~g else; Defendant asks this court to dismiss the charge, 
. . . . 

.. arguing that his possession of the MCD is protected by the ·second Amendment and the Supreme 

Court's recent decision iri New York State Rifle & Pisto!Ass 'n v. Brue,n, 59TU.S.. 1 (2022). 

The Second1½1'1endrnent, of course, protects the right to keep and bear "Arms.''. U.S. Const. 

arneng. ]I .. An MCD however, by ,itself and··unattached: to any weapon, 1s not an "Arm" at all, as 
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the term was originally understood at the time of the Second Amendment's ratification. Therefore, . ,__ - -
- -

the Second Amendment ·poses no•.barrier _to the pr?secution of the Defendant for knowing 

possession of a'u MCD unµerthe Indictment and federal -stah:Ites in this case. 

Defendant's Motion to Di~miss Indictment Under the Second Amendment (the "Motion"), 
- -

was filed on February 20, 2024. United States Magistrate-Judge Aug_ustin-Birch, in her Report 

and Recommendation on Defondant's Motion to- Dismiss (the "R&R"), filed March 25, 2024, 

recommended that the Motion be denied: The undersigned writes· separately to supplement the 

reasoning of t~e R&R. This Court analyzes the Motion uncler the Bruen standard and finds firstly- -

that machirieguns, and therefore MCDs, are not protected under the Second Amendment because 

' they are not "in common use" and are '~dangerous and unusual," as many courts- have found 

- prevfously. ~e~ondly, this ~ourt finds that MCDs possessed without an- underlying firearm are not 

'-'Arms" und_~r the 'Second Amendment at all, and therefore _ are not afforded constitutional 

protection. _ Thus, upon ·due consideration, the Motion [ECF_' No: 35] is DENIED, ap_d the R&R 
- -

[ECF No. 48] is ADOPTED in full as part of this Memorandum and Order. 

I. ~ , Procedural Background and Legal Standards a Governing Motion to Dismiss 
Under Rule 12(b) 

On October 26, 2023, th~ grandjury_~dicted Defendant on one-count of violating 18 U.S.C. 

-_ § 922(6 )0), 1 for knowtngly-possessing an M CD, which is a "machiriegun" as defined in:26 U.S. C. 

• - 1 1.8 U.S._C. § 922(o)(l) states:· "Except as provided in paragraph (2), it shall be unlawful 
for any person· to transfer or possess a machiriegun." The exceptions in paragraph (2) are not 
applicable here: - The definitions section, 18 U.S:C. § 92l(a)(24), provides: ''The term 
'rilachinegun' has the meaning givep such term in section 5845(b) of the National Firearms Act 
(26 U.S,C. [§]5845(b))." 

2 
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§ 5845(b}2 JECF No. 3].3 In_the Motion,Defendant seeks to dismiss the Indictment pursuant to 

Rule l2(b )(3) of the Federal Rules -of Criminal Procedure, Claiming that"§ 922(6 )(1) violates the 

Secpnd Amendment to the United States Constitution. - [ECF No. 35]. 

When considerir;ig a rnot~on to dismiss an indictment under Rule 12(b )(3 ), "the sufficiency 

of a criminal indictmentis determin_ed from its face."· UnitedStates v. Harris, No. 23-CR-20396, ·• 
. . . 

2024 WL 1052146, at *1 (S.D: F_la. M~. 11, 2024) (citing -Un-ited States v. Critzer, 951 F.2d 306, 
- . • • 

307 (11th Cir: 1992)). The Eleventh Circuit has explained that an indictment that tracks ~he 

language ofthe _statute -is sufficient "as long as the· language sets. forth the essential elements of the_ 

crime." UnitedStates-v. Yonn, 70l F.2d 134·1, 1348(1 lth Cir:- 1983). Therefore, for purposes-of 

the • Motion and this Memorandum and Order, the Court only considers, and takes as true, the -
- . 

alle~ations contained in the Indictment, in the light most favorable-to the Government.4 
- See 

Critze.r, 95l.F.2d at 307; see also-United States v. Tarkington, 812.F.2d 134-7, 1354 (11th Cir. 2012): 

•2 26 U.S.C § 5845(b) provides, in relevant part (emphasis added): ''The term 
'machinegun' means any weapon which shoots, is designed to shoot, ot can be readily·restored to 
shoot, automatically more than one shot, without ·manual reloadfng, by a single :function 9f- the 
trigger. The term shall also include ... any part designed and intendedsolely and exclusively, or 
combination of parts·designed and intended,, for use in_converting a weapon into a machznegun, 
and any combination of parts from which a machineglin can be assembled if such parts are in the 
possession or under the control of a person." The face of the Indictment charges the Defendant 

• only with the possession an MCD; the Indictment does :riot charge unlawful possession of any 
firearm, weapon, or ammunition, either assembled or disassembled. 

3 Th~ lridictment charges that th_e Defendant, on or about June 21,- 2023, "knowingly 
possessed a machinegun, a:s defined in Title 18, U~ited States .Code; Section 921 (a)(24) and Title 
26, United States Code, Section 5845(b ), i~ that the defendant possessed a machinegun conversion 
devi_ce~ a part designed and intended solely and exclusively, and a ~ombination of parts designed 
and intended, for usein converting a weapon to shoot automatically more than one shot; without 
manual reloading, by a single_ function of the trigger, in v1olation of Title 18, United States. Code, 
Section 922(q)(l)." - • 

_ 4 Atthe detention hearing for the.Defendant on this charge, the Government proffered that 
this case involves the Defendant;s sale of <:J. speci_fic type of MCD known as a "Glock switch," 
which was described as_ a "plastic piece[] that, wheninstalled to -the back of a_Glock pistol_:_ .. 

3 
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II. The Second Amendment, ·Heller, Miller, and Bruen 

' -

- The Defendant seeks to dismiss the Indictment under Bruen,_ claiming that l).is alleged 

c_endti~t; possess1ng anMCD; is "covered-by the plain text of the Second Amendment, and because 
' -

'' 

the goverrnnent cannot show-that§ 922(o)(D is consistent ... -with America's historical tradition 

offirearm regulation[.]" [ECF No. 35 at 2l 

Jn Bruen, the Supreme Court announced a two-part test asto whetherfirearm-regulations 

pass constitutio11al muster. First,this Court must determine whether "the Second Amendment's 

-plain text covers'' the regulated conduct at is~ue. 597 U.s: ·at 24. Only if the regulated conduct 

• falls withln the Second Ame~dment' s atr1bit does th~ Court proceed to the second step to determine 

whether the-regulation is "consistent with the Nation's historical tradition of firearm regulation." 

- Id. As set forth below, Defendant's argument faiis at Bruen's first step. Machineguns and MCDs 
~ .. 

are-plainly-not_ covered by the Second Amendment, and the Court need j:lot perform-the historicai 

analysis_underBruen's second_step. This case shows,. in two independently sufficient ways, why 

. • ·the law of the Second Amendment commands this result . 

. A. -The Second-- Amendment Does, Not Protect the Possession of "Arms" Like 
- Machineguns, Because They Are Not "in Common Use" and.Are "Dangerous and 

Unusual.'' • 

"The SecondAmehdment protects ''the right of the people to keep.and-bear Arms[.]" U.S. 
. . - . . . - -

. - . 

Cc:mst,. amend'. II. -The Supreme_-Court, in District of Columbia v._ Heller, declared that the Second· 

. - . - • • - -

convert[s] a semiautomati_c Glock.pistol-to a fully automatic machine gun." [Det. Hearing,_ECF 
No. 29, at 13:3~5 (Nov:30, 2023)]. -According to the Governmep.t, the Glock switch was created 
via '.'3D printing?' in the South Florida area. Jd.'at 18:10-15; 21:12~16; 33:11-19. The Government 
fmther-profferedthat theDef~ndant engaged in.other sales of firearms, a silencer; and other MCDs 
ondiffererit_dates before and after the date ofthe charged conduct Id. at 3:20-'4:6,21:22-22:5. 
None of this -information is considered by the Court in making its decision on the Motion; only. the -
face :of the Indictment; which charges the Defendant with knowingly possessing, a single non- _ -
Spe~ific MCD ~d nothing else, is considered here. 
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Amendment grants an individual right to bear arms, but stated that this right '.'was not a right to 

keep· and carry any weapon whatsoever· in any manner whatsoever and for whatever purpose. "5 
, - . - ,_., - . - . 

554 U'.S. 570,626 (2008). The Heller Court discussed and recognized that US. v. Miller, 307 U.S. 

174 (1939);6 stands for the proposition: that the Second Amendment does not protect those weapons 

"not typically possessed.by law-abidi11g citizens for lawful purposes[.]"7 Id. at 625, Miller does 

protect, however, those weapons which Were "in common use at the time [th~ amendment was 

ratifi~d],"8 wheri there was a historical tradition of "prohibiting the carrying of 'dangerous and 

• 5' The Supreme ·Court "specifically stated that [Heller] was ~ot meant to cast doubt on 
longstanding restrictions on the possession of fire~s." United States V. Goodlow, 389 F. App'.x 

• 961,969 (11th Cir. 2010); see also United States v. White; 593sF.3d 1199, 1205 (11th Cir. 201d) 
{ upholding the. longstanding federal prohibition of firearm possession by persons convicted of the 
misdemeanor crim~ of domestic violence); but see United States v. Rahimi, 61 F.4th 443, .448 (5th 
Cir. 2023) (striking down 18 U;S.C. § 922(g)(8), which-prohibits the possession of firearms.by 
someone subject to a domestic violenQe restraining order, as violating the Second Amendment 
under Bruen); cert. granted, 14_3 S. Ct. 2688 (2023). • 

6 In Miller,· th~ Defendants were charged with knowingly transporting in interstate 
cornnierce a sawed-off shotgun in.violation oftheNatioQ.al Firearms Act. Miller,307 U.S. at 175: 

... The Supreme· Court declared that .the Secorid Amendment .did not- protect the right to pos_sess 
sawed.:offshotguns because the use of the weapons did not have·a "reai,ionable relationsp.ip to the 
preservation or efficiency of a well regulated militia[,]" ~s the weapons were not "in common use" 
at thetimeofthe founding-whenmenwould'becalled for service to militias. Id. at 178-79. 

7 The Court acknowledges the circular· reasoning involved· in. Heller's interpretation of 
Miller, and is not the first to note it. See, e.g., D.C.. v. Heller, 554 US. 570, 721 (2008) (Breyer, 
J., dissenting):("In essence, the majority determines what regulations are permissible bylooking 
to see what existing regulations permit. There·1s no basis for believing that the Framers intended 
such circular reasoning."); Friedmmi v. City of Highland Park,- lllinois, 784 F.3d 406i 409 (7th Cir. 

: •. 20J 5) (Easterbrook, J.) ("[I]t would be absurd· to say that the reason why a partiGular weapon <;an 
be harmed is tharthere is a statute banrting it, so that it isn't.commonly owne_d. A law's existence 
can't be the:source of:its own.constitutibnal validity.")_·: Tp.is argument made by Justice Breyerin 
his dissent was considered and rejected by the Heller Court, and must similarly be rejected here. 
See Hollis v. Lynch, 827 F.3d 436, 451 (5th Cir; 2016)("[Justice Breyei-'s] argument was made in 
dissent, though; illustrating that it was considered by the Heller majority and rejected.- This 
argument was insufficient to carry the day in Heller and accordingly must fail her~ too."). 

• 8 Weapons not in existence at the time of the founding are still afforded Second Amendment 
protection . .See Heller, 554 U.S. at 582. • 
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unusualweaporis.'" 1d. at 627 (citing, among others,4Blackstone, Commentaries on the Laws of 

England, 148"---149 (1769), and 3 B. Wilson, Works of the HQnourable James-Wilson 79 (1804)). 

Thus, both circuit and district courts since Heller have found without exception that 

"fireanps m~ay be regulated [under the Second Amendment] either (1} because they are not in 

'common use'- that is, not 'typicallyp~ssessed by law.,abiding·citizens for lawful purposes,' like 

self-defense- and therefore fall outside the scope of the-Second Amendment, or (2} because they 

are historically -subject to regulation, such as 'dangerous and unusual' weapons." Capen v. 

_ca11Jpbell, No. CV ~2-11431-FDS, 2023 WL 8851005, at *7 (I;>: Mass. Deq. 21, -2023)~ see also 

Hollis v. Lynch,.827 E3d 436, 446 (5th Cir. 2016); United States _v. Bachmann, No. 8:23-CR-304-

-VMC-CPT;_2024 WL 730489, at*2 (M.D. Fla. Feb. 22, 2024) ("[T]he arms protected under the 

Second Amendment include[]those 'in common use at the time'[] and excluded 'dangerous and 

unusual weapons."'). 

• Note the core of this dominant- interpretive approach (referred to throughout_ as 

"Heller/Miller analysis" or "the Heller/Millef' approach"): while machineguns _ are literally 
- . . . - . . 

"Arms," they are not the type of"Arms" that receive Second Am:endinentprotection. This Court 

agrees and_ determines, ba_sed on unambiguous p~rsuasive _precedent -since Heller, that 

"machineguns are_ dangerous and unusual and [] not in common use." Bachmann, ~024 WL 

-73Q489, _at *2; see. also Hollis, 827 F.3d at 448 ("[E]very one o_f our sister circ~its that have 

• addressed this issiie haye_agreed.that.niachineguns are dangerous and unustml.weapons for the

purpo~es of the -Secop.d Amendment."); United States v. One • (1 )-Palmetto State Armory PA-15 

Machinegun Receiver/Frame; Unknown Caliber Serial No: !,W00J 804, 822 F.3d: 136, 142-43 (3d : 

Cir. 2016) (''In case [United States v. Marzzarella, 614 F.3d 85 (3_d Cir. 2010),]left any doubt, we 

repeat today that the Second Amendment does ~bt protect the possession of machine guns. They 

6 
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. . 

_are not in common use for lawfulpurposes: ... As such, Heller dictates that they fall outside the 

protection of the Second Am~ndment. '-') ( citations omitted); Friedman ·v. City of Highland Park, 

Illinois; 784 F.3d406, 408 (7th Cir: 2015) ("[M]ilitary-grade weapons (the sort.that-would be ma. • 

militia's armory), such as machine guns, and weapons especially attractive to criminals; such as 

short-barreled.shotguns, are not [protected·by the SecondAm~ndinent]."); United States v. Henry, 
. . 

688 F.3d 637, 640 (9th Cir. 2912) ("[M]achine guns are highly 'dangerous and unusual weapons' 

that are not 'typically possessed by law-abiding citiz_ens for lawful purposes"'); United States v. 
. . - . ,. . 

Zaleski, 489 "F. App'x 47 4, 17 5 (2d Cir: 2012); Heller ·v. • District of Columbia, 670 F.3d 1244, 1270 

• (D.C. Cir. 2011) ("[F]~ly automatic.weapons, also l<nown as machine guns, have traditionally 
. . 

• been banned and may continue tobe banned after[]Heller.") (Kavanaugh, J., dissenting); Hamble~ 

v. United States, 591 F.3d 471,474 (6th Cir: 2009); United States v. Fincher, 5.38 F.3d 868, 874 

.(8th Cir:2008) ("Machine guns are not in common use by law.:.abiding citizens forlawful purposes 
, - - - - . 

and therefore fall within the category of dangerous and unusual weapons thatthe government can 

·prohibit for individual ~se."); United States v. Lucero, 43 F. App'x 299, 301 (10th Cir. 2002) ("I 
. -- . . . 

. . 

am not persuaded that ... fully auJomatic 'machiiieguns:.: .are the type of arms subject to See,ond 
. . . . 

Amendment protection>') (Lucero, l, concurring).9 

• • 9 The Defendant is correct that no Supreme Court or El~venth Circuit decisio~ has held 
explicitly that machineguns are beyond Second Aillendinent protection. [ECF No.46 at 2; R&R; 

• .ECP No. 48 at 4 n.l]; but see, e:g.; Heller, 554 U;S. at622; 625 (rejecting a reading ofMiller, 307 .. 
U.S. at _179, that would ''mean that.the National FireaqnsAct'srestrictions on machineguns (not 
challenged in Miller.) -might be unconstitutionat" and concluding ~at "the Second Amendment 
does. not protect ·those· weapons not typically posse~sed :by law-abiding citizens for lawful 
plllJ)OSes, such as short.:barreled shotguns."); Staples V. United Statf!S, 511 U.S. 600, 619-20 (1994) 
(allowing prosecution of knowing possession of machineguri under 26 u:s.c. § 586l(d), ·but 
requiring .proof of.mens rea); Akins v. United States, 312 Fed.Appx. 197, 200-01 (1 l th·Cir. 2009) 
(a:ffi,rming summary judgment and holding·that Bureau of ATF's classification. of an "Akins 
Acc~lerator," a device that"irtcreases the rate of fire of_a semiautomatic_ weapon, as a machinegun 
was ~easonable, comported with"due process, arid was not ~nconsti_tutionally vague). 

7 
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Therefore, because of the statutory definition of"machinegun," neither actual machineguns 

nor MCDs receive Second Amendment protectiort.10 _ 

. . -

Despite the pronouncement _of a new test in Bruen, the Heller/Miller analysis remains the 
. -

same. Courts presented with the issue after Brµ,en have unambiguously found t4at "Second 

Amendment protections simply do not extend to machineguns ( or in this case one that has been _ 

_ converted [into a machihegun]).'' United States v. Jones, No. 1 :23-CR-'126-:-TFM, -2023 WL 

8374409-, at *_7 (S.D. -Ala.' Dec; 3~ 2023); see United States v. Hicks, No. CR 23-65, 2024 WL 

: 1840326,_at *S(W.D. La, Apr. 26, 2024); United Statesv. Berger, No. ~:22-CR-00033, 2024 WL 
• ' • . - - . 

44924 7; at * 7 {E.D. Pa: Feb._ 6, -2024) (" [T]he Second Amendmeri~ does not protect machine guns 

because they are not in common use for lawful purposes such as self-defense, as recognized by 

[all] circuit courts of appeals which have ad_dressed the issue .... [D]istrict courts iri [circuits 

which have not addres~ed the iss~e] . are unanimous • in concluding- that machineguns are 

unprotected."); United States v. Simien, .655 F._ Supp, 3d 540, 553 • (W.D.-- Tex. 2023) 

("[M]achineguns ~re witllin the category of 'dangerous and unusual' weapons that do not receive 

Second Amendment prote~tion and [Defendant's] facial challenge to § 922( o ), therefore, fail§."); 

United States v. Coopermtm, No. 22-CR-'146, 2023 WL 4762710, at *2 (N.D. Ill.July 26, 2023); 

United States v. Kazmende,No.-l :22-CR-236-SDG-CCB, 2023 WL 3872209, at *1 CN:D. Ga. May 

17, 2023), report and-recomm~ndaiion adopted, No. 1:22.;CR-00236-_SDG, 2023 WL 3867792 

- 10 Under -this Heller/Miller.approach, courts have determined that_MCDs are afforded 
Second Amendment protection .based on whether actual machineguns are afforded Second 
Amendment protection: See, e.g., United States v. Henry, 688 F.3d 637, 640 (9th Cir. 2012); 
Bachmann, 2024 WL 730489, at *1; United States v, Fisher, No.I :23-CR-00045'-MR-WCM, 2024 
WL 589115, at *3 (W:D.N.C. Feb. 13, 2024); Jo°-nes, 2023 WL 8374409, at *7; United Statesv. 
Cooperman, No. 22-CR"'146, 2023 WL 4'.762710, at·*3 (N.D: IlL July 26, 2023); UnUed States v. 
Hoover, 635 F._Supp: 3dJ305~ 1325-26 (M.D. Fla. 2022).- This Memorandum arid Opinion adopts 
this approach as well. However, there ·is a second interpretive approach:- that :MCDs are not 

• "Arms" at all, under a proper original understanding of the term- that this Court addresses below. 
- .. , - -

8 
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(N.D. Ga. June 7, 2023) ("Because machineguns are dangerous and unusual weapons that are 

outside the protection of the Second Amendment, Section 922( o) is not unconstitutional."); Capen, 

2023 WL 8851005, at *7 ("[l]t appears to be clear ... that the Second Amendment does not protect 

... machine guns."); United States v. Hoover, 635 F. Supp. 3d 1305, 1325 (M.D. Fla. 2022) (noting 

that the Defendant offered no basis to conclude that Bruen undermined the unanimous post-Heller 

line of cases which held ''there is no Second Amendment right to possess a machine gun."). 

Even though no court has found that Bruen abrogated the Heller/Miller approach removing 

machineguns from Second Amendment protection, see ECF No. 48, at 5 (Augustin-Birch, M.J.), 

the Defendant chastises these "out-of-circuit cases [ offering] largely conclusory explanations that 

... are unconvincing[,]" Mr. Alsenat's Objections to the Magistrate Judge's Report and 

Recommendation, ECF No. 59, at 3. But the Defendant "has not provided any case law, from any 

circuit, holding that Second Amendment protections extend to machineguns," and fails to go 

beyond a conclusory proposition supposedly derived from Bruen. [ECF No. 48, at 4 n.1 (Augustin

Birch, M.J.)]. Filling the gap left by the Defendant, this Court now briefly explains how different 

variants of the Heller/Miller approach continue to remove machineguns (and because of the 

statutory definition, M CDs) from Second Amendment protection after Bruen. 

1. Machineguns are not "in Common Use." 

Continuing the trail blazed by the Heller/Miller approach, Bruen reaffirmed that the Second 

Amendment is limited to only those weapons that are "in common use." See Bruen, 597 U.S. at 

47 ("[T]he Second Amendment protects only the carrying of weapons that are those 'in common 

use at the time,' as opposed to those that 'are highly unusual in society at large."); Heller, 554 U.S. 

at 627. Courts have used various, sometimes competing, tests to determine the definition of "in 

common use." First, some courts have asked "whether the firearm is the general type of weapon 

9 
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that is. in common use by ordinary citizens for lawful purposes such as self-defense[:]" . Capen, 

2023 WL 8851005, at *8 (emphasis in original) (finding that handguns;rifles:~d shotguns are the 

general types of firearms .in common use_ for lawful purposes, while machineguns, mortars, r.ocket 

launcher, or shoulder .. fired missile syst~ms are not) .. Under this variant of Heller/Miller analysis,· 
,, ·- • • < -

a fire~ ''in co~on use" is protected by the Second Ame_ndment, ~ess, it is "dangerous and 

unusual." Id. 

- Second, some courts have collap~edthe analysis of "in common use" an~ "dangerous and 

~nusual" into a single test.that asks~ "whether the challengeq regulation comports with the tradition -
. . 

of regulating 'dangerous and-unusual' weapons.'' Id.; Bachmann, 2024 WL 730489, at *2; see 

also/ Section A.2, supra. 

Third, some courts look to the total extant num~er of the -regulated firearm to d~tetmine if· 

it is "in coilllllon use." See Simien, 655 E Supp: 3d at 553. Here; the Defendant relies heavily on 

• this approach by claiming that rnachineguns are "in common use" because-the Department of 

Justice stated that~ April 2020 th~re were "726,000 machine guns lawfully possessed in the United 

States[.]" [ECF No. 59 at 4 (citing U.S. Dep't of Justice, Bweau-of Alcohol, Tobacco, firearms· 

and Explosives, Firearms Commerce in the United States:· Annual Statistical Update 2020, 15-16 

(2021 ), available at .https://www,atfg~v/file/i49886/download)]. _ This. argument, however, has 

been:,con:sideted c1ndrejectelexpllcitly by other courts . . See HoUis, 827 F._3d at 449 (finding that 

the raw number, percentage, and proportion of machineguns irt the United-States is too small for 
. . 

machineguns to be in cornnfon use); Simien, 655 F. Supp. 3q af 553 (finding that machineguns are 

riot in _common use be~ause they make up less than .2% of total firearms in the Oniteci States); 

Bachmann, 2024 WL 730489, at *2. Simply put; the absolute number and relative proportion of 
- .. -

machineghns are "too insignificant for machinegtins·to be considered in common use.": Simien, 
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655 F. Supp. 3d at553; see also Hollis, 827 F.3d at 450 (noting that "Justi_c'e Alito [iIJ: Gaetano v. 

Massachusetts, 577 U.S. 411 (20t6)] did not think the absolute number [of weapons] by itselfwas

sufficierit."); [ECF No. 48 at 7-(Augustin-:Birch, M.J.)]. 

Finally, some courts have reasoned that if many_ states restrict-access to a partic~lar firearm, • 

it i_s not "in comm~m use:" See Hollis, 827 F.3d at 450; In this analrsis, courts -consider "the 

- number of states that allow or bar-a particular weapon{T' 14. at 449; see-Caetano, 577 U.S. at 420 -

(20}6) (Alito; J., concurring). In Caetano,the Court found that Massachusetts could not ban stun 

• guns and tasers, in _part because there were hundreds of thousands legally _sold to private citizens 

in forty-five_states. Caetano; 577 U.S. at 420. However, "[t]he same showing cannot be made for 

_machineguns." Hollis, 827 F.3d-at 450 ("34 states and the District of Columbia prohibitpm,sessing 

machineguns. Only 16 .states have no such prohibition, but even some ofthese states have some - • . 
- - ' ' . . 

sort ofrestri~tion affecting odimiting machinegun possession."). Avast-majority of states prohibit 

machineguns; - thus, ~der this analysis, machinegUl}s -are . 'not "in common use." 
. . . ' - • - - . 

This Court does.11ot decide· -today wmch of these variants of the Heller/Miller analysis is 

the: best statement of th~ -law, because under any of1hese fosts, machine guns are not "in common . 
. .,. ' . . - . 

- use." Als~, whichever variant is used, u~der this dominant:interpretive approach a court asks -

whether the particular type of firearm is- consistent with the central consideration of the Second 

Amendment: the inherent right of self-deferis~. Heller, 554 U.S. at 628 (finding that handguns 

are in common use forJhe purpose of self-defense); see also Bruen, 597 U.S. at 29 (striking down -

ahandgun restriction because-it burdened self-defense)~ -Machinyguns,howev_er, ''ate not used by 

_every day law abiding American citizens for self-protection and self-defense[,]" Bachmann, 2024 

WL 730489, at *2, because they "have no appropriate sporting use ot use for personal 

protecti~n[,]" United States v. Hernandez, No-. CR 22-122-GBW,2024 WL 964213, at *4 (D. Del. 
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. - - - . -

Mar. 5; 2024) (citing UnitedStates v. Jennings, 195 F:3d 795,799 n.4 (5th Cir.J,999)). Because 

maclµnegun~ -are far rriore dan~erous than necessary to protect oneself, they; are not the type of 

--general weapon in_ comm.OJ?. use for a fawfulpurpose. 
. . 

Through every· metric that_ courts· have us_ed, this • Court comes to the ,same outcome -

- machineguns, and therefore MCDs, are not "iri common use." 

2. Machineguns Are "Dang~rous and Unusual" 

While the HeUer/Miller analysis _neither _provides a succinct list of weapons _beyond the _ 
- - - -

ambif of the Second· Am~ridment,- nor a roadmap for courts to use to deternJine the definition of 

"dangerous and unusual," the Court in Heller stated that it would be "startling" if "restrictions on 
. . . 

• - • . - -

machineguns ... might be unconstitutional[.]" 554 U.S. at 624. It "is against this backdrop that 

courts applying Hellerllvliller have deierrnined whether a firearm is "dangerous and unusual."· 
·" • - -

.. "An object is 'dangerous' when it is-'likely to cause serious bodily harm."' Henry, 688 

-f-3d at 640. ( citing Black's Law Dictionary 451-(9th ed. 2009)). All firearms, by thefr very nature, 

are dangerous - they are ''designed to kill or inflict serious injury;~' Capen, 2-023 WL 8851005, ·_at 

*9 .. ''Acco~dingly, for the term 'dangerous' -to have any meaning -at all, it must be refined in some 

_ way,- or it will .simply apply to every type of firearm." fd.; see also_ Caetano, 577 US. at 417-18 

(noting that the definition of "dangerous': must be beyond "designed and constructed to· prnduce 

death or great bodily harm" and ''for the purpose of bodily assau\t or defense" because otherwise __ 

"virtually every ... arm would qualify .as 'dangerous":), For this variant of Heller/Miller analysis 
. - • -

to be meaningful, machineguns-mustbe distinctively dangerous relative to firearms more generally. 

Capen,.2023 WL 8851005, at *9. 
. . 

Under federal law, a machinegun is defined as a "weaIJon w4ich shoo~~, is designed to 

.shoot, or can ·be rea~ily restored_ t~ shoot, automatically more than one ·shot, without manual· 
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reloading, by a single function of the trigger[,]" or, "any part designed and inteI1ded1solely and 

exclusively ... for use_in converting a weapon into ~machinegun[.]" 26 U.S.C. § 5845(b); see 

also Staples v: United States, 5ll US: 600, 602 n.1 {1994) (Thomas, J) ("[Machineguns fire] 
.. . ' 

repeat~dly with a single pull of the trigger . .That is, once its trigger is depressed, the weapon will _ 
• C , • • • • e 

automatically continue to fire untilitstrigger is releas~d or the ammunition 1s exhausted."). When 

u~ing a machinegun, a shooter can, without reloading, "fire-more than 1,000 rounds per minute, 

_ allowing.a shooter to kill dozens of people within a matter of seconds." Henry,' 68_8 F.3d- at 640 

("Short of bombs, missiles, and biochemical agents, we can conceive of few weapons that are more 

dangerous than II?-achine guns."); see Capen, 2023" WL 8851005, at *9 ("A light machine gun [] 

-can fire many hund~eds of rounds per minute[.]"). A weapon which can_ fire hundreds, if not 

thousands, of rounds per minute is notJµstdangerous, -but unreasonably dangerous. See United 

States v. Cruz-Olavarria, 919 F.3d 661, 665 ·(1st Cir: 2019) (affirming lower court's view that· 
. . 

"machine guns are distinctively dangerous") (emphasis added); Hernandez, 2024. WL at *4 

! 
("Compared to weapons that ar~ in common use (e.g., -handguns), [ machineguns] are exceptionally 

dangerous.") (emphasis added). 

_ -_ SimHarly, the ·supreme Cq~ in Heller_ did not specifically delin1ate. when _a weapon is 

"unusual." Some courts have asked_ w~ether the type of weapon is c~rnrn:on in society-, see 
. - I 

Friedman, 784 F.3d at 409; Simien-; 655 F: Supp. -3d at 553, while others have· based the 
, ·. ·. I , . 

: 

determ1natio_n ·on whether the weapon comports with the essential_ purpose of· the Second 

Amendment- self..:defertse, see Capen, .2023 WL· 885:1005, at * 10 (noting that "it would add 

_ nothing to the analytic framework ifan 'unusual' weapon were siinpiy deemed to·be one not 'in 

common use.'"). Under.either formulatiot1, machineguns are "unusual." First, as discussed above, 
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• ·niachin.eguns are both absolutely _arid relatively uncommon· in th,e United States, Second, 
. . . 

machineg~s are unsujtable as a weapon for s~lf-:defense: • 

· [He1/er] st~ted thaf"the American people have:_considered the handgqn to be the 
. quintessential self-defel}se weapon" [becaus~ it] is easier to store in a location that 

is readily accessible in an emergency; it cannot easi_ly be· redirected or wrestled 
•. awaf by·an_ attacker; it is ·easier to use for those without the upper~body strength _to 
: iift·and aim along guri; and it cari-be pointed ata burglar with one hand while the 

other hand dials the police. • . _ 
. . 

If a handgun has features that make it more suitable for self-defense, it follows that 
• other 'firearms may have features-including not only capabilities, but also size, 

length, anc.i . weight-that make them less suitable for _that purpose. Thus, fo{ 
example, while a.machine gun certainly could have self-defense uses, "it would be 
a·highly .tµ1usuaf weapon to carry on a city sidewalk or to keep at a bed.side in case . 
of an intruder, even if it were legal to possess one. • • • 

• Capen;.2023°\\TL,8851005, a:t *10 (quoting Heller; 554 U.S. ·at 629): Machineguns.are:unusual 

.· weapon~ ,lJoth pecause • of their lack of commonality and because they are ill-suited for self.,. 
"', ' -

d~fense-· the core of the Second Amendm~nt. 

The only'justification the Defendant gives for the proposition that machineguns should riot 

be. corrni~ered "dangerous and unusual," is tha~ "self-defense" offers a legitimate Pllll:Ose of 

machineglinownership. ••• [ECF No. 59; at 3-4]. This conciusory statement; given without any 

. support. or evidence,.· is plainly insufficient and incorrect . Defendant' ha~ • not sh~wn • that a 

tµachinegun (or~n M€D) would promote self-defense and, as discussed above, self-defense.is not 

. a persua~ivejustificationfor machinegun ownership. 

Thus; this: Court concludes:that machinegm~s (cllld, by extension,. MCDs) are "dangerous 

arid unusual" .urider any formulation of Heller/Miller analysis ~~ are not afforded Second 

/\.mend!Jlent protection. • 
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·. . • -

B .. A Machinegun Con~ersion°l:)evice Is Not an "Arm" Underthe ·second Amendment. 

S<? far, t~s Ccrµrt does not plow any new ground; But the Iridictmentchallenged h~re does 

not allege. the possession ·of a weapon or firearm at all; instead, it alleges only the knowing 
• • • • • • > • -

> • • • - -

possession of an MCD which, as defined by Congress in 26 U.S.C. § 5845(b ), is a "machinegun" 
. . • • . . -

for purposes of 18 U.S.C. § 922( o )(1 ). The Indictment only alleges that Defendant possessed an 
• ,• .• • • L 

MCD by itself, without any connection or proximity to any.firearm or other firearm COIJ1ponents. 
. . 

The Court assumed, fot the purposes of the above analysis, that MCDs are "Arms" under the 

Second Amendment, and then proceeded with Heller/Miller analysis of whether the devices are. 

• "in common use," or "dangerou_s and unusual," and concluded on those grounds (as hav~ many 

other courts) that they should.not be afforded Second Amendment protection. 

On the.facts.presented by this Indictment, however, this Court concludesaltematively_that 

an MCD, possessed by its~lf, is not an ''Arm".under the SecondAmenc:lrnent at all, ~cltJmsis not 

entitled to any. Second Amendment. protection-· regardless of any ·Heller/Miller analysis. 

Therefore, the statutes underlying the Indictment as applied to the Defendant are cqnstitut1qmil. 
. . 

MCDs fall within the criminal· prohibition embodied_ in Section 922( o)(l) only because 
• . . 

Congress hasAefined MCDs as "machineguns" bystitute. See 18 U.S.C. § 921(a)(24); 26 lJ.s.c·. 

_§. 5_845.(b ). Congress clearly has th~ authority to make all la:ws it deems necessary and proper, 

consistent with c~nstitutionaf limits. See generally, U:S. Const., art. I, § 8, cl. 18; Graham v. John . 

Deere Co. of Kansas Ciiy, 383 U.S. 1, 6 (1966) ("Within the limits of the constituti<:mal grant, the. 

Congress may, of course, implement the stated purpose _of the Framers by selecting the policy. 

which in.its judgment best effectuates the constitutional aim."). Congress's inclusion ofMCDs in: 

the definition of "machinegun,"-however, does notcoritrol whether an MCD is an "Arm" under 
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the Second Amendment. 11 - Congress cannot independently define -or expand the scope of a 

cohstit1:1tional right by statute, ~ff this Court must engage in its own _analysis to determine whether 

a conversion device is an "Arm;" See Brlf:en, 597 U.S. at 17 ("In keeping with Heller, we hold 

,that when the Second Amendment's plain text covers an- individual's conduct, the Constitution 

presumptively protects that conduct."); id. at 19 ("Step one o( the predominant framework is 

broadly consistent with Heller, which derp.ands a test rooted in the Second Amendment's text, as -

informed by history."); cf also City.of Boerne v. Flores, 521-U.S. 507,545 (1997) (O'Connor, J., 
• -- . ' 

dissenting) ('~In short, Congress· lacks th~ ability ~ndependently to defi~e or expand the scope of 
- . 
• constitutional right~ by statute."); Nevada Dept :of Hum. Res. v. Hibbs, 538 U.S. 721, 728 (2003) 

(';_City of Boerne also confirmed, however, that it fallsto_this_ Court, not Congress, to.define.the 
. _. , " . . , -

substance ofcoristitutional ijuarantees.") .. -

When it comes to the "plain textual" meanmg _ of the term "Arms'' in the Second 
' -

Amendment, as informed by history, !2 the most comp~ehensive _statement was provided by Justice-

Scalia in Heller. Here is the section of Jµstice Scalia's opinion that defines "Arms" in full: 

. - - . 

_ 11 Throughout our hist~ry, the Supreme Court • has explaine4 that. \he power • to ·define _ 
criminal.offenses and to prescribe)he punishments to be imposed upori conviction resides whoUy 
with Congress. See United States v.· Huds(!n & Goo~in, 11 U.S. 32, 34 (1812); United States v. 
Wiltberger, 18 U.S. 76_~ 95 (1820); Ex parte United States, 242 U.S. 27, 42 (1916). Of course, it 
is fundamental within our constitutional syste~ that -Congress 'cannot • enlarge or diminish 
constitutional rights by statute. See; e.g., Osborn v. Bank of Unit(!d Stat,es, 22 U.S. 738, 827:.28 
( 1824) '(explainiJ1g that Congress can prescribe a unif~rm rule of naturalization but cannot. enlarge 
or abridge the rights of a citizen). -

- .12 The. Supreme Court has explained that historical sources are releyant because 
"[ c]onstitut10nal rights .are enshrined with the scope they were understood to have when the people 

_ adopted them." Bruen, 59iU.S. at 34 (emphasis in original) (quoting Heller, 554 U.S. at 634-35). 

. Our inquiry then; looks squarely at the year the'. Second Amendment was ratified (1791 ), and 
rdevant historical sources that shed light on what "the people" understood -the term "Arms" to 
mean at that time. 
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Before addressing the· verbs "keep'' and "bear," we interpret their object: "Arms." The 
· 18th-century n;ieaning isno different from the meaning today.The.I 773. edition.of Samuel 
. Johnson's dictionary defined "arms" as "[wjeapons of offence, or armour of defence." l 

Dictionary of tht? EnglishL~guage J06 (4th ed.) (reprintedJ978) (hereinafter Johnson). 
Timothy Cunningham's important 1771 legal dictionary defined "arms" as "any thing that 
a man wears for his aefence, or takes into h_is hands, or useth in wrath to cast at or strike 
{j,nother." l A New and Complete Law Dfotionary;· see. also N. Webster, American. • • 
·Dictionary of the English Language (1828) (reprinted 1989) (hereinafter Webster)_ 
(similar). • 

The term was applied, then.as:now,.to _weapons.that were not specifically designed/or 
-military use and. were not employed in a m#itary capacity. For instance,. Cunningham's 
legal dictionary gave as ariexainple ofu~age: ''Servants and labourers shalluse bows and. 
arrows on Sundays, & c. and not 1;,ear other arms." See aiso, e.g., An Act for the trial of_ 
·Negroes, 1797 DeL Laws ch. -XL III, § 6, in .1 First Laws of the State of Delaware 102~ 104 
(J. Cushing ed.1981 (pt:l)); see generally State v: Duke, 42 Tex. 455, 458 (f874)(citihg 

• decisions of state courts construing "arms"): Although one founding.:era thesaurus limited 
"arms" ( as opposed to "weapons'} to "instruments of offence generally 'made use of in 
war,"· even that source stated that'all firearms constituted "arms." 1 J. Trusler, The 
Distinction B~tween Word_s Esteemed Synonymous in the English ·Language 37 (3d ed. 
1794) (emphasis added).· • • • 

_ Some have made the argument, bordering on the frivolous, that orily thos_e arms in 
existence in the 18th century_ are protected by the Second Amendment. We do notinterpret 

• constitutional right~ that way. Just as·· the First' Amendment protects mod~m forms of 
communications, e.g.,-Reno v. American Civil Liberties Union, 521 u:s. 844, 849, 117. 

_ S.Ct. 2329, 138 L,Ed.2d 874,(1997i and the.Fourth Amendment applies to modem 'forms 
•. of search, e:g.; Kyllo v. United States, 533 U.S. 27, 35-36,-1'.21 S,Ct. 2038,150 L.Ed.2d 94 

(2001), the Second Amendment extends, prima facie, to. all instruments that constitute 
bearable arms, even those-that were not in existence at the time ofthefo.unding. •• 

We tum· to the phrases "keep arms'' and "bear arms." Johnson defined "keep" as, most 
relevantly, "[t]o retain; not to lose," and "[t]o have in custody." Johnson 1095. Webster 
defined it as "[t]o hold; to retain in one's power or possession.'' No party has apprised us 
of an idiomatic meaning of''keepArms." Thus, the mos{n_atural reading of "keep Arms" 
in the SecondAmendment is to "have weapons." . 

. Heller, 554 u;·s. at581-82 (emphasis and bold type added)P 

13 Continuing from where Justice Scalia started, Webster's· 1~28 definition of "Arms" 
provides, in relevant part, as follows (emphasis and b6ld type:added): "l. Weapons of offense, or • 
armor for defense and protection of the body ... 4.1n law, arms are any thing which a man takes 
in· his hand.in anger, to strike or assault another." "Weapon" is defined in the same Webster's 
edition, in relevant part, as follows,. "l. Any instruirient of offense; any thing used or designed to 
be used in destroying or annoying an'enemy. The weapon_s ·of rude nations are clubs, stones and 

. hows and atrows. Modern weapons of arms are SWf?rds, muskets,p,stols, cannon and the like." 
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Given the above. historical definitions, an MCD, possessed by itself, is not an "Arm" 

protected by the Second.Amendment. An MCD by itself is not a "weapon of offence" or_ "any 

thing that a man ... useth in wrath to cast at or strike ~nother." -Heller, 554 U.S. at 581. Instead, 
. ' . • . 

possession of an MCD is prohi_bited because Congress decided to prohibit the possession of a part 

or combination of parts that is_ "designed and intended . _: . for use in converting a weapon into a 

machinegun[.]" 26 U.S.C. § 5845(b) (emphasis added). As the Tenth Circuit explained about 
• ' . -

firearm silencers, "[an MCD] is a firearm accessory;·it's not a weapon in itself (nor is it 'armour 

of defence'). Accordingly, it can't be- a 'bearable arm' protected by the Second Amendment" 
. -. - . 

United States v. Cox; 906 F.3d 1170, 1186 (10th Cir.20r8); see also United States v. Hasson, No. 

GJH~19-96, 2019 WL 4573424, at *4 (D._Md. Sept. 20, 2019) (holding that ~ilencers are not 

"Arms" because they·are riot "inherently useful 'in case. of confrontatfon' as a 'weapon of offence' 

or an 'armour of defence"'), aff'd, 26 F.4th 610 (4th Cir. 2022). 

Accessories, or ''accoutrements" to firearms have -long been distinguished from "Arms" 

lJilder the ·secori.d Amendment. See i Capen, 2023 WL 8851005, at * 17 ("[T]here was a clear 

distinction between. 'arms'· and 'accoutrements' during the founding and reconstruction· eras.")

( citations omitted). Accessories to firearms fall outside the scope of the Second Amendment 

because they "generallihave no use independent of their attachment to a gun" and cannot be used 

to "hurt anybody with [them] unless you hit them over the head[.]" Ocean State Tactical, LLC V. 

Rhode Island, 646F, Supp. 3d 368,'.387{D.R.L 2022), affd, 95 F.4th38 (1st Gir.2024) (finding 

that the-plaintiffs did not establish that large capacity magazines ("LCMs") are "Arms" under the 

Second Amendment because they ·are'merely accessories to firearms);- see Hasson, 2019 WL 
• L •· ' • 

-· 
4573424, at *2, 4 (:"Silencers generally have no. use independent of their attachment to a gun. . 

They do not fire bullets on their own and·do not contain a·slide, trigger, firing pin, cartridge case, 
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b~el, prilller, or gunpowder ... A silencer is not a weapon in and of itself, but simply a 'firearm 
, : . . -- - . - .. . 

: acces_sory ;' and Jherefore not a ''bearable arm" protected by the Second Amendment.") ( citation 

•. oµ:iitted).° Just as sil~ncers and LCMs:derive theirentire purpose from thei~ attathment to a firearm, 
- . . - ~ 

an MCD has no purpose beyond its· attachme_nt to· and .conversion of a firearm, .and therefore are· 

, merely ''accessories,'' or "aqcoutr~Inents," to firearms,.not"Arms"theITiselves . . Cf Akins v. United 

States, 3J2 F. App'x 197, 198 (11th Cir. 2009) (describing an "apparatusJor acceler~ting the cyclic 

firingrate of a semiautomatic firearm[,]" as an "accessory") . 

. This reasoning hoJds even though amn'mnition also has no use outside of their connection 

. ' 
• with firearms; Bullets, unlike. MCDs,. silencers, or LCMs, are essential-'to the ,operation and 

. . . 

purpose of a fir~alin and integral to the classification ofa firearma~·~"wea;on of offen_ce.'.' See. 
. •- . 

•. Luis v .. United States, 578 U.S: 5~ 26 (2016) (Thomas~ J., concurring) ("The right to keep and bear · 
' ., - . ~' ' . -. . 

arms . : : implies a corresponding. right to obt.ain the bullets necessary to use them[.]''); MCDs, oil 

. • the. othe.r hand:. are not an essential aspect o.f the functionality of a firearm- they simply convert a 

fir~ann·into a far more dartgerous type. 
. . 

This .Court is not, claiming that every part of a firearm, when separated ·from the firearm, 
, - - - ., . -- • . . 

• 'would fail to' receive protection as· an "Arm" if considered individually. The frame or receiver of 

• a firearm for example, justas·with ammunitio_:p., is a fundamental component part of a fireann's. 
- • ' ' -

basic functionality. Cf United Siat~s v. ·Stines, 34 F.4th 1315, 1319 (11th .Cir. 2022) (equating 

'\yeaporiry'','with "component parts for weaponry" for purposes o(U.S.S.G .• § 2M52); United 

:Stfl,f<!Sv. Gresham, 118 F3d 258, 265 (5th Cir. 1997) ("[W]e join the majority of courts in holding 

that component parts are ;fireahns' forpurposes of§ 922(g)(l):''); United States V. Luce, 726 F.2d 

.. 47,_49_(1st·Cir. 1984); New York v. Artn 'or All~ LLC, N:o. 22-CV-6124 (JMF), 2024 WL 756474, 

·at *5 (S.D.N.Y.Feb .. 23,2024) .(explaining that unfinished frames and receivers are ''firearms".that 
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must be sold subj~ct to restri~tions imposed by federal law); see also 18 U.S.C. § 921(a)(3) 

( defining the term "firearm" as ''(A) any weapon (including a starter gun) which will or is designed 

Jo or may readily be converted to expel a projectile by-the action ofan explosive; (B)the frame or 

receiver of any such weapon; (C) any 'firearih muffler or firearm silencer; or- (D) ,any de~tructive 

device"). 

The -MCD allege~ly possessed by Defendant here was n~t attached to any weapori; it was 

not sold with any weapon; it was ~ot possessed with any weapon. Based on the face of the -

Indictment, the MCD was merely possessed by the Defendant _as an accessory to _a theoretical 

firearm.- Therefore, as applied to the Defendant, Section 922( o) and the statutory _definitions -it 

employs are constitutional, because the -MCD at issue in this case was not an ''Arm'' under the -

plain text of Second Amendment. 

III. _ Conclusion 

For important reasons -surrounding the history of Second Amendment do-ctrine, the 

dominant interpretive approach has removed machineguns from Second Am.e:ridment_ protection 

because, although they are undeniably weaporis in the literal_ sen~e,'they- have been held not to be 

the-type of weapons-that have histoncally been protected: While the undersigned adheres·to:that_ -

reasoning, it need not do so here. Tlils case contains d1stlilctive facts that mandate an important 

legal result: the knowing possession of an l\1Cb. alone is not the keeping or bearing of an "Arm" 

at alL 
. -

f\.s the Indictment and -procedural posture: of this Motion show; we live in -a time when a 

miniscule object ca11 convert a we~pon manufactured by others into a far more dangerous weapon. 

The object is not, by itself, "dangerous" or "in common use" (although,that may be changing 

20 

Case 0:23-cr-60209-DSL   Document 66   Entered on FLSD Docket 05/20/2024   Page 20 of 21



fast). 14, Though technology continues to evolve, the plain text of our Constitution does hot: 

possessed by itself, the miniature object is a not an "Arm" as originally understood at the time of 

the Second Amendment's ratification, and thus the Second Amendment has nothing to say about 

Congress's regulation of it Congress may regulate MCDs so long as the regulation stems from an 

authorized grant of constitutional power. There is ,io claim here that Congress lacks such 

authority. 15 • 

Given the foregoing, the Court concludes that the Indictment is constitutionally sufficient, 

because it_ clearly "sets forth the essential elements of the crime;" Yann, 702 F.2d at 1348. The . 

Defendant's Motion to Dismiss Indictment Under the Second Amendment [ECF No. 35] is 

DENIED, and U.S. Magistrate Judge Augustin-Birch's Report and Recommendation [ECF No. 

48] is ADOPTED in full as part of this Memorandum and Order. 

DONE and ORDERED in the Southern District of Florida on May 20, 2024 . 

• • 

DAVID S. LEIBOWITZ 
UNITED STATES DISTRICTJUDGE 

cc: counsel of record 

14• See, e.g., Press Release, DQJ, Justice Department Announces Publication of Second 
. Volume of National Firearms Commerce • and Trafficking Assessment: Report P~esents 
Unprecedented Data on Crime Gun , Intelligence and . Analysis (Feb. 1, 2023),. 
• https ://www.atf.gov/news/pr/justice'."departnient-announces:..publication-second-volume-national
firearms-commetce-and. ("The data also reveals emerging technological trends. For instance,. in 
the last five years,_ the number of illegal machine gun conversion devices that law enforcement 
agencies reported being recovered has increased by an alarming 570%."). 

15 The Motion does not include any argument that the statutes underlying the Indictment 
. are beyond, for example, Congress's Article I powers,· so none is considered here. See generally, 
_United States v. Sineneng-Smith, 140 S. Ct. 1575 (2020) (explaining importance of the party 
presentation principle). 
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