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INTRODUCTION  

President Donald J. Trump respectfully submits that the Indictment must be dismissed on 

the basis of the Officeôs selective and vindictive prosecution.1  ñWith one exception, there is no 

record of the Department of Justice prosecuting a former president or vice president for 

mishandling classified documents from his own administration.ò  Hur Report at 10-11.2  The 

exception is President Trump.  The basis is his politics and status as President Bidenôs chief 

political rival.  Thus, this case reflects the type of selective and vindictive prosecution that cannot 

be tolerated.  Accordingly, further discovery and a hearing are necessary, and the Superseding 

Indictment must be dismissed. 3 

DISCUSSION 

I. Relevant Facts 

American history is chock full of public examples involving alleged mishandling of 

classified information and documents, which did not result in the type of politically motivated 

charges that the Special Counselôs Office has brought against President Trump and his co-

defendants.  Set forth below are some of the most glaring and egregious examples.   

  
 

1 President Trump reserves the right to supplement this motion and file any other motions based 
on discovery provided as a result of the motions to compel.  See ECF No. 314. 
2 U.S. Depôt of Justice Special Counselôs Office, Report on the Investigation Into Unauthorized 

Removal, Retention, and Disclosure of Classified Documents Discovered at Locations Including 
the Penn Biden center and the Delaware Private Residence of President Joseph R. Biden, Jr., (Feb. 
5, 2024) (the ñHur Reportò), available at www.justice.gov/storage/report-from-special-counsel-
robert-k-hur-february-2024.pdf. 

3 For purposes of this motion, President Trump respectfully incorporates by reference Part I of the 
Discussion Section from the Defendantsô reply in further support of the Defendantsô motion to 

compel discovery (ñCompel Replyò), ECF No. 300.  Certain authorities cited in the Compel Reply 
are included below for purposes of clarity.  ñCompel Mot.ò refers to the Defendantsô opening 

motion to compel discovery, ECF No. 262.  ñCompel Oppn.ò refers to the Special Counselôs 

Officeôs response to the Compel Motion, ECF No. 277.  
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A. President Joseph Biden 
 
After President Biden concluded his term as vice president in January 2017, ñboxes 

containing classified documents, vice presidential records, and other items were stored in three 

different locations around the Washington, D.C. area, including an office near the White House, 

an office in Chinatown, and eventually the Penn Biden Centerò in Washington, D.C.  Ex. 1.  The 

boxes at the Penn Biden Center ñwere not in a ólocked closetô . . . and remained accessible to Penn 

Biden employees as well as potentially others with access to the office space.ò  Id.   

On May 24, 2022ðthe same month that DOJ issued a grand jury subpoena to President 

Trumpôs OfficeðWhite House counsel Dana Remus instructed Kathy Chung, President Bidenôs 

former executive assistant, to retrieve the boxes from the Penn Biden Center.  See Ex. 2 at 2; see 

also Hur Report at 257.  On June 28, 2022, Ms. Chung packed 13 boxes at the Penn Biden Center, 

which ñwould later be found to have contained classified materials.ò  Ex. 2 at 5; see also Hur 

Report at 259, 262 (Chung emailed Remus ñ13 boxes.  There are clearly marked boxes with 

correspondence throughout 4 years.ò).     

On October 13, 2022, Ms. Chung sent text messages to one of President Bidenôs personal 

attorneys indicating that the 13 boxes remained at the Penn Biden Center.  Ex. 2 at 6-7.  The 

messages indicated that ñDanaò Remus ñwent there in June, but decided it was too much to take . 

. . .ò  Id. at 7; see also Hur Report at 262.  The attorney responded that another lawyer for President 

Biden, who was based in Boston, had ñbegun to sort throughò the boxes.  Ex. 2 at 7; see also Hur 

Report at 258 (ñRemus decided to ship material that could be relevant to future congressional 

inquiries to Patrick Moore . . . in Boston . . . .ò).    

In early November 2022, President Bidenôs personal attorneys turned over classified 

documents that they claimed had been ñdiscoveredò at one of President Bidenôs personal offices.  
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ñsomeone outside of NARAò had blocked NARAôs release of a public statement relating to the 

investigation of President Biden.  Ex. 5 at 1. 

In January 2023, the FBI found ñroughly a dozen marked classified documents that are 

currently classified at the Secret levelò in the garage of President Bidenôs home in Delaware.  Hur 

Report at 175.  

Between January and February 2023, the FBI also found seven ñmarked classified 

documentsò in a collection of President Bidenôs Senate-era papers at the University of Delawareôs 

Biden Institute.  Hur Report at 318.  In February 2023, the FBI retrieved a two-page State 

Department cable from 1987, which was marked classified but ñdeterminedò to have been 

ñdeclassified in 2012,ò from President Bidenôs Senate papers at a University of Delaware library.  

Hur Report at 314.  In June 2023, the FBI identified five additional ñmarked classified documentsò 

during a consent search at the library.  Id. at 315.  The FBI also found additional ñmarked classified 

documentsò in three notebooks, two binders, and a free-standing document at President Bidenôs 

home in Delaware.  E.g., Hur Report at 326-33.   

Further, President Biden talked to Mark Zwonitzer, his ghost writer, about the contents of 

notebooks that contained information ñclassified up to the Top Secret level.ò  Id. at 101.  ñ[D]uring 

his dozens of hours of interviews with Zwonitzer, Mr. Biden read from notebook entries related to 

many classified meetings, including National Security Council meetings, CIA briefings. 

Department of Defense briefings, and other meetings and briefings with foreign policy officials.ò  

Id. at 106; see also id. at 103 (ñMr. Biden read his notes from classified meetings to Zwonitzer 

nearly word-for-word.ò).  For example, during a February 2017 meeting at President Bidenôs rental 

home in Virginia, President Biden explained to Zwonitzer that he ñjust found all the classified stuff 

downstairs.ò  Id. at 110.   
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In 2023, Zwonitzer ñdeleted digital audio recordings of his conversations with President 

Biden.ò  Hur Report at 334.  During a subsequent interview in 2023, Zwonitzer told Mr. Hur that 

ñhe ówas aware that there was an investigationô when he deleted the recordings and continued, 

óIôm not going to say how much of the percentage it was of my motivation.ôò  Id. at 337-38.   

B. Former Vice President Mike Pence  
 

On January 18, 2023, counsel for Mike Pence disclosed to NARA that ña small number of 

documents bearing classified markings . . . were inadvertently boxed and transported to the 

personal home of the former Vice President at the end of the last Administration.ò  Ex. 6.  Pence 

had undertaken a search for those records in response to reports relating to President Bidenôs 

mishandling of classified information.  Id.  The following day, DOJ ñbypassed the standard 

proceduresò under the Presidential Records Act (ñPRAò), ñrequested direct possessionò of the 

documents, and sent FBI agents to Penceôs Indiana residence to collect the documents late at night.  

Ex. 7 at 1.   

On January 20, 2023, Penceôs counsel agreed to turn over to NARA four additional boxes 

ñcontaining copies of Administration papersò: two boxes ñin which a small number of papers 

appearing to bear classified markings had been found, and two separate boxes containing courtesy 

copies of Vice Presidential papers.ò  Ex. 7 at 2.  On February 10, 2023, the FBI conducted a 

consensual search of Vice President Penceôs residence, which resulted in the seizure of an 
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private residence to conduct official business in that role.  See, e.g., Horowitz OIG Report at 76-

77.   

The first server was abandoned in March 2009 and ñultimately discarded,ò along with the 

records and data it contained.  See id.  Between March 2009 and June 2013, the second server was 

used to store data relating to email accounts used by Secretary Clinton and certain other State 

Department personnel for official business.  See id.  In December 2013, at Secretary Clintonôs 

direction, a private vendor ñmigratedò the email accounts to a third server and removed Microsoft 

Exchange from the device.  See id.  This process involved the use of a laptop and a thumb drive to 

transfer the data, which Secretary Clintonôs staff instructed the vendor to ñwipeò and were never 

recovered.  See id. at 78.  By the time the FBI got access to the second server, the records and data 

were stored in the serverôs ñunallocated space.ò  Id at 77.  The location was consistent with data 

deletion, and the FBI found that emails on the second server were ñwere often fragmented and 

difficult to reconstruct.ò  Id.; see also United States v. Rivenbark, 748 F. Appôx 948, 952 (11th Cir. 

2018) (ñDeleted files go into unallocated space on the hard drive . . . .ò). 

The handling of data from the third server reflects even more astonishing levels of 

obstruction and evidence destruction.  In December 2014, Clinton provided the State Department 

with hard copies of approximately 30,490 emails from her personal email account, which her 

attorneys recovered from the third server.  Horowitz OIG Report at 1.  Secretary Clintonôs counsel 

claimed they had determined that those emails were ñwork related.ò  Id.  Around the same timeð

after the congressional inquiry was publicðSecretary Clinton ñdecided she no longer wished to 

retain on her [third] server emails that were older than 60 days,ò and Secretary Clintonôs staff 

accessed the vendor to ñremove former Secretary Clintonôs emails from their laptops.ò  Id. at 38.  
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The technician used a program called ñBleachBitò to ñpermanently remove or wipeò the emails 

from the laptops.  Id.   

On March 3, 2015, Congress sent a preservation order to Secretary Clinton.  Horowitz OIG 

Report at 39.  Secretary Clintonôs attorneys advised the vendor of the order.  Id.  The technician 

told the FBI that, ñdespite the intervening issuance of a congressional preservation order,ò ñhe óhad 

an oh shit momentôò and ñwipedò Secretary Clintonôs emails from the third server at a point 

ñbetween March 25 and March 31, 2015.ò  Horowitz OIG Report at 79.  By using ñBleachBitòð

a program designed to ñshredò files and ñprevent recoveryòðSecretary Clintonôs vendor 

ñpermanently remove[d]ò approximately 31,830 emails from the third server.  Id. at 38 n.48 and 

39.    

During the investigation that followed, the FBI, ñwith the assistance of other USIC 

agencies, identified 81 email chains containing approximately 193 individual emails that were 

classified from the CONFIDENTIAL to TOP SECRET levels at the time the emails were drafted 

on UNCLASSIFIED systems and sent to or from Clintonôs personal server.ôò  Id. at 74 (cleaned 

up).   

In other words, the USIC agencies determined that these 81 email chains, although not 
marked classified, contained information classified at the time the emails were sent and 
should have been so marked.  Twelve of the 81 classified email chains were not among the 
30,490 that Clintonôs lawyers had produced to the State Department, and these were all 
classified at the Secret or Confidential levels. Seven of the 81 email chains contained 
information associated with a Special Access Program (ñSAPò), which witnesses told us is 
considered particularly sensitive.  The emails containing Top Secret and SAP information 
were included in the 30,490 provided to the State Department. 

 
Horowitz OIG Report at 74.  The FBI also ñassess[ed] that hostile actors gained access to the 

private commercial email accounts of people with whom Secretary Clinton was in regular contact 

from her personal account,ò and that it was ñpossible that hostile actors gained access to Secretary 

Clintonôs personal email account.ò  Id. at 75-76. 

Case 9:23-cr-80101-AMC   Document 508   Entered on FLSD Docket 05/02/2024   Page 11 of 178



10 
 

During the summer of 2016, through consultation with the Attorney General, a team of 

DOJ prosecutors led by George Toscasðwho is also participating in this prosecution, see, e.g., 

Compel Mot. Ex. 35ðdecided not to charge Secretary Clinton (or anyone else) with crimes 

relating to (1) the use of private email accounts and a private server to transmit classified 

information, (2) the subsequent deletion of classified information and official State Department 

records, and (3) obstruction of the congressional inquiry, including by violating the preservation 

order.  See Horowitz OIG Report at 253-57.   

E. James Comey  
 
Between January and April 2017, former FBI Director James Comey wrote seven emails 

or memoranda that he claimed memorialized interactions with President Trump.  JC OIG Report 

at 1.10  The FBI later determined that four of the documents contained information that was 

classified at the Secret and Confidential levels.  See id. at 1, 42-46.  Comey wrote one of the 

classified memoranda on his personal computer.  Id. at 11 (Memo 2). 

On May 9, 2017, President Trump removed Comey from his position.  Comey 

subsequently used a personal scanner and his personal email account to send two of the classified 

memoranda to his personal attorneys.  JC OIG Report at 12, 36-37 (Memos 2, 7).  On May 12, FBI 

agents went to Director Comeyôs residence to ñinventory and retrieve all FBI property from 

Comeyôs home SCIF.ò  Id. at 34.  ñComey did not tell the FBI that he had copies ofò four of the 

memoranda, including two classified documents, ñin his personal safe.ò  Id. (Memos 2, 4, 6, 7).  

 

10 Office of the Inspector General, U.S. Department of Justice, Report of Investigation of Former 
Federal Bureau of Investigation Director James Comeyôs Disclosure of Sensitive Investigative 

Information and Handling of Certain Memoranda (Aug. 2019) (the ñJC OIG Reportò), available 
at https://www.oversight.gov/sites/default/files/oig-reports/o1902.pdf. 
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Comey had previously provided copies of the memoranda to FBI personnel, and they preserved 

those documents.  Id.  An FBI whistleblower provided the memoranda to DOJ-OIG.  Id. at 37. 

On June 7, 2017, when the FBI informed Director Comey of its classification decisions, he 

ñprovided the [FBI agent] who came to his homeò with ñsigned originalsò of the four memoranda 

he had ñretained at his residenceòðincluding the two classified documents.  JC OIG Report at 48 

(Memos 2, 4, 6, 7).  Director Comey ñnever informed the FBIò that he had used his private scanner 

and private email account to transmit the same four memoranda, including the two classified 

documents, to his personal attorneys.  JC OIG Report at 49.  Rather, the FBI learned of that conduct 

through another witness.  

F. General David Petraeus 
 
In 2015, former CIA Director General David Petraeus was permitted to plead guilty to a 

misdemeanor violation of 18 U.S.C. § 1924 based on his handling of eight notebooks that 

ñcontained classified information regarding the identities of covert officers, war strategy, 

intelligence capabilities and mechanisms, diplomatic discussions, [and] quotes and deliberative 

discussions from high-level National Security Council meetings.ò  Ex. 8 ¶ 17.  General Petraeus 

ñpersonally retainedò the notebooks rather than turning them over to a Defense Department 

historian, and he later maintained the materials at private residences.  Id. ¶ 20.  In 2011, General 

Petraeus told his ñbiographerò that the notebooks were ñhighly classifiedò and contained ñócode 

wordô information,ò and he allowed the ñbiographerò to access the notebooks at his private 

residence in Washington, D.C.  Id. ¶¶ 22, 24-25.  The FBI seized the notebooks from General 

Petraeusôs home.  Id. ¶ 29.  Based on the misdemeanor guilty plea, General Petraeus was sentenced 

principally to two yearsô probation. 
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G. �6�D�P�X�H�O���³�6�D�Q�G�\�´���%erger  
 
Sandy Berger, President Clintonôs National Security Advisor, was also permitted to plead 

guilty to a misdemeanor violation of § 1924, even though NARA has listed Bergerôs case on its 

website as one of the ñNotable Thefts From The National Archives.ò11   

In 2003, Berger stole five classified Presidential Records from NARA relating to the 9/11 

Attack.  Ex. 9 at ¶ 3-5.  Berger concealed the records at an office, and he ñcut three of the 

documents into small pieces and discarded them.ò  Id. ¶ 4.  When NARA confronted Berger, he 

ñ[i]nitially . . . did not tell NARA that he had taken the documents.ò  Id. ¶ 6.  Berger later claimed 

that ñhe had accidentally misfiled documents and had found two.ò  Id.  Based on the misdemeanor 

guilty plea, Berger was sentenced principally to two yearsô probation. 

H. John Deutch 
 

John Deutch served as CIA Director for President Clinton between 1995 and 1996.  In that 

role, Deutch ñcontinuously processed classified information on government-owned desktop 

computers configured for unclassified use,ò which ñwere connected to or contained modems that 

allowed external connectivity to computer networks such as the Internetò and thus ñvulnerable to 

attacks by unauthorized persons.ò  Ex. 10 at 3.  In addition, while working at the Defense 

Department between 1993 and 1994, Deutch ñroutinely entered data on Government-owned 

computers, at his office and home not designated to process classified information,ò including ña 

 
11 Notable Thefts from the National Archives, NATôL ARCHIVES, 
www.archives.gov/research/recover/notable-thefts.html (ñDuring his visits to the Archives, it was 

determined that Berger folded the documents in his clothes, walked out of the National Archives 
building in Washington, D.C., and placed them under a nearby construction trailer for retrieval 
later on. Two years later Berger was sentenced to 100 hours of community service and probation 
and fined $50,000.ò). 
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daily journal containing classified information that was almost 1,000 pages in length, [maintained] 

on computer memory cards, that he reportedly transported in his shirt pocket.ò  Ex. 11 at 2.   

Although Deutch had reportedly agreed to plead guilty to a misdemeanor violation of § 

1924, President Clinton pardoned Deutch on his last day in office.12 

I. Deborah Birx 
 
Deborah Birx acted as the White House Coronavirus Response Coordinator between 2020 

and 2021.  On September 6, 2021, NARAôs General Counsel wrote in an internal email that NARA 

was ñarranging to pick up the PRA materials from Dr. Birx on Tuesday (tomorrow).ò  Ex. 12.  A 

separate internal NARA email thread on September 16 noted that Birx had at least ñsix boxes,ò 

and that ñ[s]canning Dr. Birxô[s] correspondence has been slowed because they found a classified 

document in the mix.ò  Ex. 13.  To our knowledge, Dr. Birx is not under investigation and is not 

being prosecuted.  

II.  Applicable Law 

A. Selective Prosecution  
 
The government may not pursue cases ñwith an evil eye and an unequal hand so as 

practically to make unjust and illegal discrimination between persons in similar circumstances . . 

. .ò  Yick Wo v. Hopkins, 118 U.S. 356, 373-74 (1886).  Prosecutors ñmust exercise their charging 

discretion within constitutional constraints, including those imposed by the equal protection 

component of the Due Process Clause of the Fifth Amendment.ò  United States v. Smith, 231 F.3d 

800, 807 (11th Cir. 2000) (cleaned up).  Under the Due Process Clause, a prosecution decision 

ñmay not be based on an unjustifiable standard . . . or arbitrary classification.ò  Id.  ñIn order to 

 
12 Bill Miller and Walter Pincus, Deutch Had Signed Plea Agreement, Sources Say, WASH. POST 
(Jan. 23, 2001, 7:00 PM), https://www.washingtonpost.com/archive/politics/2001/01/24/deutch-
had-signed-pleaagreement-sources-say/dcebcd40-24d5-47e9-8c3c-6fe2c3c3c8a0/. 
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establish unconstitutional selective prosecution, the claimant must show [1] that the prosecution 

has a discriminatory effect and [2] that it was motivated by a discriminatory purpose.ò  United 

States v. Emmanuel, 2007 WL 9705934, at *2 (S.D. Fla. July 3, 2007) (cleaned up).   

ñThe first prong, discriminatory effect, is demonstrated by a showing that similarly-situated 

individuals were not prosecuted for the same crime.ò  Id. (cleaned up).  ñ[A] ósimilarly situatedô 

person for selective prosecution purposes as one who engaged in the same type of conduct . . . .ò  

Smith, 231 F.3d at 810.   

ñThe second prong, discriminatory purpose, is demonstrated by a showing that the decision 

to prosecute was invidious or in bad faith.ò  Emmanuel, 2007 WL 9705934, at *2 (cleaned up).  

This includes prosecutions ñpredicated on a constitutionally impermissible motive, such as on the 

basis of race or religion, or in retaliation for her exercise of constitutional rights.ò  United States 

v. Ndiaye, 434 F.3d 1270, 1288 (11th Cir. 2006). 

ñA defendant may obtain discovery in support of a selective prosecution claim where the 

defendant provides some evidence tending to show the existence of the essential elements of the 

defense.ò  United States v. Williams, 684 F. Appôx 767, 777 (11th Cir. 2017) (cleaned up). 

B. Vindictive Prosecution  
 
ñThe government violates a defendantôs due process rights when it vindictively seeks to 

retaliate against him for exercising his legal rights.ò  United States v. Schneider, 853 F. Appôx 463, 

469 (11th Cir. 2021).  ñA defendant can establish actual prosecutorial vindictiveness if he can 

show that the governmentôs justification for a retaliatory action is pretextual.ò  Id. 

ñTo establish prosecutorial vindictiveness, a defendant must show, through objective 

evidence, that (1) the prosecutor acted with genuine animus toward the defendant and (2) the 
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impermissible prosecutorial motives, driven in an unprecedented fashion by a sitting president to 

serve his political objective of prosecuting his predecessor and opponent.  The selective and 

vindictive prosecution doctrines forbid such behavior.  Accordingly, the Court require the Special 

Counselôs Office to produce relevant discovery, hold a hearing, and then dismiss the Superseding 

Indictment.  See, e.g., Williams, 684 F. Appôx at 777 (reasoning that the threshold for a hearing on 

selective and vindictive prosecution is a defense proffer of ñsomeò evidence).   

A. Impermissible Bias And Animus  
 
With respect to selective prosecution, there is ample evidence that this case has been 

brought based on impermissible considerations relating to President Trumpôs candidacy and First 

Amendment-protected speech relating to his campaign.  See United States v. Falk, 479 F.2d 616, 

620 (7th Cir. 1973) (ñ[J]ust as discrimination on the basis of religion or race is forbidden by the 

Constitution, so is discrimination on the basis of the exercise of protected First Amendment 

activities, whether done as an individual or, as in this case, as a member of a group unpopular with 

the government.ò); United States v. Crowthers, 456 F.2d 1074, 1079 (4th Cir. 1972) (ñWhat the 

government has done here is to undertake to suppress a viewpoint it does not wish to hear under 

the guise of enforcing a general regulation prohibiting disturbances on government property.ò); 

United States v. Judd, 579 F. Supp. 3d 1, 4 (D.D.C. 2021) (ñ[T]he Government cannot base its 

decision to prosecute on some unjustifiable standard, such as a defendantôs political beliefs.ò).  The 

prosecution is ñvindictiveò because it has been brought in an effort to punish President Trump for 

exercising those rights on behalf of the American people.  See United States v. Barner, 441 F.3d 
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1310, 1315 (11th Cir. 2006) (ñVindictiveness in this context means the desire to punish a person 

for exercising his rights.ò).14  

The record contains much more than ñsomeò evidence on this issue.  Williams, 684 F. 

Appôx at 777.  In April 2022, the Biden Administration leaked to the New York Times President 

Bidenôs view that President Trump ñshould be prosecutedò and his instruction that Attorney 

General Garland should ñtake decisive action.ò  Compel. Mot. Ex. 62.  The following month, DOJ 

issued a grand jury subpoena to President Trumpôs Office seeking additional records.  Less than 

four months later, DOJ worked with the FBI to raid Mar-a-Lago, with Toscasðthe same DOJ 

official who helped oversee the non-prosecution of Hillary Clintonðdeclaring that he did not 

ñgive a damn about the optics.ò  Compel. Mot. Ex. 35. 

After President Bidenôs subordinates had started to gather classified records from the Penn 

Biden Center during the summer of 2022, Biden endorsed the Mar-a-Lago raid during a September 

2022 60 Minutes interview in which he presumed President Trump guilty.  In that session, with 

unappreciated irony, President Biden characterized the circumstances as ñtotally irresponsible,ò 

 
14 With respect to the First Amendment freedoms implicated by this impermissible prosecution, 
see, for example, Snyder v. Phelps, 562 U.S. 443, 451-52 (2011) (ñ[S]peech concerning public 

affairs is more than self-expression; it is the essence of self-government.ò (cleaned up)); 

Rosenberger v. Rector & Visitors of Univ. of Virginia, 515 U.S. 819, 829 (1995) (ñWhen the 

government targets not subject matter, but particular views taken by speakers on a subject, the 
violation of the First Amendment is all the more blatant.ò); Meyer v. Grant, 486 U.S. 414, 425 
(1988) (reasoning that speech ñat the core of our electoral processò is ñan area é where protection 

of robust discussion is at its zenithò (cleaned up)); see also Packingham v. North Carolina, 582 
U.S. 98, 104 (2017) (recognizing the right to ñspeak and listen, and then . . . speak and listen once 

more,ò as a ñfundamental principle of the First Amendmentò); Virginia State Bd. of Pharmacy v. 
Virginia Citizens Consumer Council, Inc., 425 U.S. 748, 757 (1976) (ñFreedom of speech 

presupposes a willing speaker.  But where a speaker exists, . . . the protection afforded is to the 
communication, to its source and to its recipients both.ò). 
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B. Similarly Situated Cases Support Defendants�¶ Motion

There are several ñsimilarly situated individuals [who] were not prosecuted.ò  Smith, 2321 

F.3d at 810.  The comparators were alleged to have ñcommitted the same basic crime in

substantially the same mannerò as the allegations in the Superseding Indictment, which President 

Trump disputes, and ñthe evidence was as strong or stronger thanò than what the Special Counselôs 

Office has collected in this case during an investigation that involved abusing the grand jury, 

raiding Mar-a-Lago in an unconstitutional fashion, and illegally violating President Trumpôs 

attorney-client privilege.  Id.   

In 2015, the Society of American Archivists observed that, ñ[d]espite the fact that records 

management laws and regulations have been on the books for decades, non-compliance with the 

letter and spirit of accountability and transparency, which are inherent in these statutes, is a regular 

occurrence.ò   In February 2022, , told the FBI that ñit 

is not uncommon for NARA to receive materials, over time, from senior US Government leaders 

which contain some level of classified materials and information.ò  Compel Mot. Ex. 2 at USA-

00813152.  During congressional testimony in March 2023, Mark Bradley from NARAôs 

Information Security Oversight Office explained that, since 2010, NARA has received ñover 80 

callsò from libraries where ñmostly Members of Congress have taken papersò that included 

classified information.  Intelligence Committee Tr. 12-13.18  At the same hearing, Bosanko 

explained that for ñevery PRA administration from Reagan forward,ò NARA has ñfound classified 

information in unclassified boxes.ò  Id. at 63.  Bosanko added that ñ[c]lassified [information] has 

18 Transcript ï U.S. House of Rep., Permanent Select Comm. on Intelligence, Washington, D.C. 
(Mar. 1, 2023) (the ñIntelligence Committee Tr.ò), available at 
https://intelligence.house.gov/uploadedfiles/3.1.23_nara_briefing_transcript.pdf. 

Per. 53
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been going outside of government control for an extended period of time,ò and that ñ[m]ore often 

than not it is not due to a lack of care or respect for classified [information.ò  Id. at 32. 

Evidence of non-prosecution in instances of high-profile mishandling of classified 

information dates back to at least New York Times v. United States, 403 U.S. 713 (1971).  There, 

Chief Justice Burger noted that the New York Times had ñunauthorized possessionò of a ñclassified 

study entitled óHistory of U.S. Decision-Making Process on Viet Nam Policyôò for ñthree to four 

months.ò  403 U.S. at 750 (Burger, C.J., dissenting); id. at 714.  No charges resulted, and we are 

unaware of the federal government using criminal processes such as subpoenas or search warrants 

to recover the materials.   

A congressionally commissioned study found in 1977 that, when leaving office, past 
presidents routinely took national security files including briefing materials for the 
President, records of negotiations with foreign governments, correspondence with foreign 
heads of state or governments, and correspondence with or directives to agencies within 
the Executive branch on foreign affairs. 

 
Hur Report at 192 (cleaned up).  No prosecutor brought charges, under the Espionage Act or 

otherwise, based on this established practice.  

ñ[T]here is some reason to thinkò that diaries authored by Presidents Carter and Geroge 

H.W. Bush during their presidencies, and subsequently retained as their personal records, 

ñcontained classified information.ò  Hur Report at 194 n.783.  They were not prosecuted.  The 

ñhistorical record is clearò that President Reaganôs diaries contained classified information ñup to 

the Top Secret/Sensitive Compartmented Information level.ò  Id. at 194 & n.783.  ñThe 

Department of Justice, the National Archives, and others knew that President Reagan treated 

[President Reaganôs] diaries (containing classified information) as personal property, but no 

agency took action to recover the classified materials or to investigate or prosecute the former 

president.ò  Id. at 193-94.  It was common knowledge that President Reagan kept the diaries ñat 
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The same result for Vice President Pence, following an investigation by DOJ that 

concludedðcoincidentally or notðjust in time for Pence to declare his since-terminated 

candidacy in the 2024 election.  Both President Biden and former Vice President Pence returned 

classified documents during an iterative process, but no one inferred obstructive intent from the 

multiple disclosures.  Unlike President Trump, both men were offered an opportunity to consent 

to FBI searches rather than being forced to face the public spectacle of having their private homes 

raided by armed agents. 

Despite prolonged mishandling of classified information and extensive deletion of 

evidence, no member of the Clinton family has been charged with a crime.  Hillary Clinton led the 

State Department using a private email account, routed over servers at her private residence, to 

communicate regarding the type of foreign affairs matters the Special Counselôs Office and the 

Intelligence Community relegate to basement SCIFs in this case.  The FBI identified 193 classified 

emails in the data that Clinton did not cause to be deleted, and we will never know the extent of 

the classified information in the data she caused to be destroyed using ñBleachBit,ò at least ñtwo 

instancesò where an aid ñdestroyed Clintonôs old mobile devices by breaking them in half or hitting 

them with a hammer,ò20  and other methods.  But no charges followed.  The decision was supported 

by the same George Toscas who did not ñgive a damn about the opticsò of the Mar-a-Lago raid.  

Compel Mot. Ex. 35 at USA-00940276.   

Former President Clinton possessed, and may still possess, tapes that obviously contain 

classified information.  The tapes serve as conclusive evidence that he disclosed classified 

information to Branch.  But no one in the government lifted a finger.  Not even NARA.  Years 

 
20 U.S. Depôt of Justice Fed. Bureau of Investigation, Clinton E-Mail Investigation (July 2016), 
available at https://vault.fbi.gov/hillary-r.-
clinton/Hillary%20R.%20Clinton%20Part%2001/view. 
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later, however, Archivist Ferriero would run ñout of patienceò with President Trump within six 

months of the end of his term.  Branchôs book regarding Clintonôs presidency, the Clinton Tapes, 

contains details that would almost certainly be deemed classified if they had been revealed by 

President Trump and were subject to a classification review by the biased Intelligence Community 

operatives supporting this prosecution.   

James Comey disseminated classified information to private parties regarding meetings 

with President Trump.  Like President Biden and the Clintons, he maintained classified records 

regarding those communications at his residence and faced no charges for that decision.  It does 

not appear that Dr. Birx faced charges or even an investigation despite the fact that she (1) retained 

possession of ñPRA materialsò until at least September 2021, long after Ferriero was ñout of 

patienceò with President Trump, and (2) those materials contained at least one classified document.  

General Petraeus, Sandy Berger, and John Deutch all mishandled extremely sensitive classified 

information.  See Hur Report at 251 n.958 (explaining that ñthere was stronger evidence of 

willfulness in Petraeus's case, in light of his lies and obfuscations,ò General Petraeus ñwas charged 

only with a misdemeanorò).  Deutch, for example, ñcontinuously processed classified informationò 

on an unclassified computer.  Each of these three was permitted to plead guilty to a misdemeanor.  

Finally, the unproven obstruction allegations by the Special Counselôs Office cannot save 

this prosecution.  Hillary Clinton and her colleagues deleted 31,830 emails and destroyed data on 

numerous electronic devices, including after a congressional preservation order.  Comey hid from 

the FBI that he had used a private scanner and his personal email account to transmit at least two 

classified documents to his personal attorneys.  Berger stole documents from NARA and cut three 

of them ñinto small pieces,ò which resulted in NARA having informal ñóSandy Bergerô rules.ò  Ex. 
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13.  None of these individuals faced a charge under the Espionage Act or was prosecuted for 

obstruction.   

Collectively, this history of non-prosecution and leniency for similarly situated individuals 

and others strongly supports President Trumpôs motion based on intolerable and unconstitutional 

selective and vindicative prosecution.  Discovery and a hearing are necessary, and the Court should 

dismiss the Superseding Indictment. 

CONCLUSION 
 

For the foregoing reasons, President Trump respectfully submits that the Court should 

order necessary discovery and a hearing, and thereafter dismiss the Superseding Indictment. 

Dated: February 22, 2024 Respectfully submitted, 
  

/s/ Todd Blanche 
Todd Blanche (PHV) 
toddblanche@blanchelaw.com 
Emil Bove (PHV) 
emil.bove@blanchelaw.com 
BLANCHE LAW PLLC 
99 Wall Street, Suite 4460 
New York, New York 10005 
(212) 716-1250 
 
/s/ Christopher M. Kise 
Christopher M. Kise 
Florida Bar No. 855545 
ckise@continentalpllc.com 
CONTINENTAL PLLC 
255 Alhambra Circle, Suite 640 
Coral Gables, Florida 33134 
(305) 677-2707 
 
Counsel for President Donald J. Trump  
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required by the Courtôs February 20, 2024 Order.  ECF No. 320. 

 /s/ Christopher M. Kise 
Christopher M. Kise 
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May 5, 2023 
 
Dana Remus 
Covington & Burling LLP 
850 10th St. NW 
Washington, D.C. 20268 
 
Dear Ms. Remus:  

 
The Committee on Oversight and Accountability is investigating President Bidenôs 

mishandling of highly classified documents.1  The Committee has obtained information that 
contradicts important details from the White Houseôs and President Bidenôs personal attorneyôs 
statements about the discovery of documents at the Penn Biden Center, including the location 
and security of the classified documents.  The Committee has learned that you were a central 
figure in the early stages of coordinating the packing and moving of boxes that were later found 
to contain classified materials.  Following a recent transcribed interview with Ms. Kathy 
Chungðthe Presidentôs former assistant from when he was Vice President and subsequent 
employee of then former Vice President Bidenôs company, CelticCapriðthe Committee has 
identified you as a witness with potentially unique knowledge about this matter and requests 
information from you.    

 
The Committeeôs interview with Ms. Chung raised several questions to which the 

Committee believes you possess certain answers.  Generally, these questions involve differences 
between Ms. Chungôs account and the statements released separately by the White House and 
President Bidenôs personal attorney.  Specifically, the Committee seeks clarification regarding 
the timeline of events prior to November 2, 2022 (the day, according to the White House and the 
President Bidenôs personal attorney, documents were discovered at Penn Biden Center), the 
security of the documents in the Penn Biden Center before and after Ms. Chung packed them, 
and President Bidenôs history of potentially mishandling classified material. 
 

A. The Committee seeks additional information about why in May 2022 you chose Ms. 
Chungðan employee at the Department of Defense who did not work for the Penn 
Biden Centerðto do what she believed was a personal task for the President.  
 

 The Presidentôs personal attorney, Mr. Bob Bauer, has released a statement that includes 
a timeline of events relevant to President Bidenôs mishandling of classified documents.  That 

 
1 See, e.g., Alexander Mallin, et al., Key events in the Biden classified documents probe: Updated 
timeline, ABCNews.com (Feb. 1, 2023). 
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timeline begins on November 2, 2022, with the ñunexpected[] discover[y]ò of classified 
materials at the Penn Biden Center.2  Additionally, the White House has stated the ñdocuments 
were discovered when the Presidentôs personal attorneys were packing files housed in a locked 
closet to prepare to vacate office space at the Penn Biden Center in Washington, D.C.ò3   
 

The supposed timeline omitted nearly six months of communications between the White 
House and President Bidenôs personal attorney and Ms. Chungðan employee of the Department 
of Defenseðto pack up and move documents located in the Penn Biden Center that began in 
May 2022.  According to Ms. Chung and an email produced to the Committee, you contacted her 
on May 24, 2022, after not having spoken to Ms. Chung for approximately a year and a half, 
when she worked for the Biden presidential campaign.4  Ms. Chung stated: 

 
Q It appears from the email that White House counsel Dana Remus 

called you prior to emailing you.  Do you remember if she called 
you on your government phone or on your private phone?  

 
A My private phone.   
 
Q When she asked you if there was something -- or when she 

referenced here that she had something to run by you, at this point 
did you have any indication or did you have any knowledge of 
what it was that she wanted to talk about?  

 
A No.  
 
Q Prior to receiving the voicemail and this email, when was the last 

time you had spoken to Dana Remus?  
 
A A long time.  Probably during the campaign.   
 
Q And, again, this is approximate, but approximately when do you 

think that was?  You can give a year.   
 
A A year and a half.5 
   
Ms. Chung previously worked for President Biden as his assistant when he was Vice 

President.  During the final days of the Obama-Biden Administration, Ms. Chung packed up 
several moving boxes with materials from the West Wing, including files that she did not review 
and personal items.  She stated: 

 

 
2 Statement from Bob Bauer, Personal Attorney for the President. 
3 Statement of Richard Sauber, Special Counsel to the President. 
4 Transcript of H. Comm. on Oversight & Accountability interview with Kathy Chung (ñTranscriptò), p. 15. 
5 Id. 
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Q Going back to initially when these documents were being packed 
up in the West Wing, can you explain that process for us as to how 
they were packed up and what the documents were that you can 
remember?  

 
A We did it by -- we had -- he had a lot of stuff, primarily, you know, 

a lot of mementos, photos, framed photos, a lot of books.   
 
We had to keep the office sort of functioning, so we just, you 
know -- so we packed those up.  And then the documents or any 
files we just -- you know, we gathered and put in a box for moving.   
 

[é.] 
 
Q Okay.  And what type of activities did you undertake?  So, for 

example, did you sort through files and pack boxes? 
 
A No. 
 
Q No[?] 
 
A We did not sort through files.6 
 
Ms. Chung worked as then Vice President Bidenôs assistant from July 2012 to the end of 

the Obama-Biden Administration: 
 
Q What was your position with the Vice President?  
 
A Assistant to the Vice President.   
 
Q And as the Assistant to the Vice President, what were your job 

duties?  
 
A Primarily is -- was going through his day-to-day calendar with 

him, schedule.   
 
Q When did you begin that job?  
 
A July of 2012.  
 
Q And how did you come to interview for that position?  
 

 
6 Transcript, p. 20-21, 56-57. 
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A I was -- I was -- Hunter Biden called me and asked me if I was 
interested in the position.   

 
Q And Hunter Biden is now-President Bidenôs son, correct?  
 
A Yes.   
 
Q And how long did you have that position with Vice President 

Biden at the time?  
 
A I started there at July 2012, and I finished the administration with 

him.7   
  
 After the Obama-Biden Administration ended, Ms. Chung was employed by then former 

Vice Presidentôs corporate entity, CelticCapri.  Employees of CelticCapri (including Ms. Chung) 
worked out of and had access to the Penn Biden Center: 

 
Q What did you do after the Obama-Biden administration 

transitioned?  
 
A After we left office, the Vice President had a- opened up a private 

entity, and I went with him.   
 
Q Do you remember the name of that private entity?  
 
A CelticCapri.   
 
Q Where was that located?  
 
A We ended up in Penn Biden Center.8  
 
In May 2022, you contacted Ms. Chung about packing and moving materials in the 

Presidentôs office at the Penn Biden Center, but she was not awareðcontrary to the explanation 
given by the White House in January 2023ðof any plan to vacate the office.  Ms. Chung 
explained: 

 

Q Now, in May of 2022, when Ms. Remus first reached out to you 
about those documents, was it surprising to you that the White 
House was reaching out to make sure that those documents were 
properly packed up and  --  I'm sorry.  Let me restart that question.   

 
7 Transcript, p. 7-8. 
8 Transcript, p. 11. 
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In May 2022, when Ms. Remus first reached out to you, was the 
vice --  were plans in progress to close down the Penn Biden 
Center now that the Vice President was in the White House? 

 
A No.  Not that Iôm aware of.9 
 
Instead, according to Ms. Chung, you contacted her to pack up the Penn Biden Center 

documents because ñthey were his documents, [and] they wanted to take possession of them.ò10  
You contacted Ms. Chung on her personal email account from your White House email 
accountðnot her Department of Defense email account.11  On June 28, 2022, Ms. Chung entered 
the Penn Biden Center and packed up 13 boxes that would later be found to have contained 
classified materials.  She stated: 
 

Q So is it fair to say that you arrived on the morning of June 28th of 
2022 to pack up the boxes at Penn Biden Center?  

 
A Yes, I believe so.  Yep.   
 
Q And then if you go to exhibit 1, Bates number 98, did you write an 

email to Dana Remus, White House counsel, on that date?  
 
A The 98?   
 
Q Yes, so Exhibit 1.   
 
A From -- yes, I did.  
 
Q And whatôs the date of that email?  
 
A Tuesday, June 28, 2022.  
 
Q So this was the same day that youôre packing up the boxes at Penn 

Biden Center?  
 
A Yes.   
 
Q And what time did you send this email?  
 
A 5:28.  
 
Q Did you send this email when you had completed packing up the 

boxes?  
 

9 Transcript, p. 119. 
10 Transcript, p. 18. 
11  Transcript, p. 14-15. 
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A It was later that day.   
 
Q Sorry.  What was later that day?  
 
A Oh, when I wrote this email.   
 
Q So how much later that day did you write this email from when 

you finished completing packing up the boxes?  
 
A Hours later.  Hours later.   
 
Q And there you wrote how many boxes?  
 
A Thirteen boxes.12  

 
You left the White House in July 2022.  On October 4, 2022, Ms. Chung was notified by 

a Penn Biden Center employee that no one had picked up the boxes that Ms. Chung had packed 
in June 2022:  

 
Q Then if we can go to Bates number 115 on exhibit 1, and then if we 

could start from the second from the bottom, the October 4, 2022, 
email at 10:32 a.m. from [Penn Biden Center employee 1] to you.  
What does she write?  

 
A ñHi, Kathy.  Checking in to see if the below mentioned boxes will 

be picked up soon.  Thanks, [Penn Biden Center employee 1].ò  
  
Q And what was your response?  
 
A ñWait.  Did they not pick up back in June?ò  
 
Q And as you discussed with my colleagues, you were surprised at 

this point that the items had not been picked up, correct?  
 
A Correct.13   
 
 On October 13, 2022, Ms. Chung notified Mr. Bauer, the Presidentôs personal attorney, 

that boxes remained at the Penn Biden Center: 
 
Q And in this text message dated October 13 of 2022, you send a text 

to Mr. Bob Bauer, correct?  
 

 
12 Transcript, p. 87-88. 
13 Transcript, p. 94. 
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A Yes. 
   
Q And youôve said this before, but you knew Mr. Bauer from 

previously working in the administration and other government 
jobs; right?  

 
A Yes.  
 
Q Can you please read your text to him?  
 
A ñBob, one thing I forgot to ask you today.  There are still boxes of 

materials at the Penn Biden Center.  They are wondering if 
someone is going to pick up.  Dana went there in June, but decided 
it was too much to take I was told.ò14 

 
Mr. Bauer responded via text message the same day that ñPat has begun to sort through 

them and so we should get this organized in the near future.ò15  According to Ms. Chung, ñPatò 
is a reference to Mr. Patrick Moore, a former personal attorney of President Biden.16  The Penn 
Biden Center is located in Washington D.C.  Mr. Mooreôs office is in Boston.  The National 
Archives has acknowledged it retrieved boxes from Mr. Mooreôs Boston office.17 

  
The Committee believes you have direct knowledge of certain events relevant to this 

investigation prior to your departure from the White House in July 2022.  The Committee 
questions why you, as White House Counsel, would task Ms. Chung, an employee at the 
Department of Defense, to do what was then believed to be a personal errand of the Presidentð
packing personal items not subject to the Presidential Records Act.  The Committee questions 
whyðif there is a valid reason why White House Counsel would be the appropriate coordinator 
of this taskðthe Presidentôs personal attorneys assumed responsibility for the task after your 
departure in July 2022, instead of your successor as White House Counsel.  The Committee 
questions why you contacted Ms. Chung on her personal telephone and email account.   

 
B. Ms. Chungôs account complicates the White Houseôs description of where and how 

classified documents were stored in the Penn Biden Center. 
 
During her interview with the Committee, Ms. Chung provided information that 

potentially conflicts with the White Houseôs characterization of how and where documents were 
stored.  According to the White Houseôs statement, in November 2022 the Presidentôs personal 
attorneys discovered the documents in a ñlocked closetò at the Penn Biden Center while 
preparing to vacate the space.18  As described above, the Committeeôs interview with Ms. Chung 

 
14 Transcript, p. 95. 
15 Transcript, p. 96. 
16 Id. 
17 Letter from Ms. Debra Steidel Wall, Acting Archivist, Natôl Archives and Records Admin., to Sen. Ron Johnson 
& Sen. Charles E. Grassley (Mar. 7, 2023). 
18 Supra, fn. 3. 
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showed Ms. Chungðnot President Bidenôs personal attorneysðpacked boxes of documents in 
June 2022, not November 2022.  The 13 boxes Ms. Chung packed, as well as additional boxes 
that were never unpacked from the Obama-Biden Administration, were not in a locked closet.  
She stated: 
 

Q These boxes, when you went there on June 28th of 2022, and the 
items, were they in a locked closet?  

 
A No. 
 
Q Were any of the boxes in a locked closet at all? 
 
A No. 
 
Q Were any of the items that you boxed up and then put them in the 

13 boxes so now youôve boxed them up and packaged them up.  
Were those boxes placed in a locked closet? 

 
A  No. 
 
Q Would you have even had the ability to lock them in a closet 

yourself without getting [Penn Biden employees] involved? 
 
A No.19 

 
 Additionally, according to Ms. Chung, documents were in multiple places and were not 
secured:   
 

Q When you first go into Penn Biden Center, I believe you said you 
need a fob to get in.  Do I remember that correctly?  

 
A Yes.  
 
Q Do you need a fob to access any other part of Penn Biden Center 

once you go through the entrance?  
 
A No.  
 
Q So the fob is just to get you in the entranceway?  
 
A Yes, to the suite.   
 

 
19 Transcript, p. 88. 
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On May 10, 2022, Acting U.S. Archivist Debra Steidel Wall wrote to Mr. Evan Corcoran, 
a personal attorney for former President Donald Trump, regarding the claim of executive 
privilege.25  In her letter, Ms. Wall noted that ñCounsel to the President has informed me that, in 
light of the particular circumstances presented here, President Biden defers to my determination, 
in consultation with the Assistant Attorney General for the Office of Legal Counsel, regarding 
whether or not I should uphold the former Presidentôs purported óprotective assertion of 
executive privilege.ôô26  Ms. Wall ñdecided not to honor the former Presidentôs óprotectiveô claim 
of privilegeò and provided the FBI access to records in NARAôs custody ñas early as Thursday, 
May 12, 2022.ò27  On May 11, 2022, a grand jury issued a subpoena ñdirected to the custodian of 
records for the Office of Donald J. Trumpò requesting all documents bearing classification 
markings.28  The subpoena return was dated for May 24, 2022ðnotably, the same day you first 
contacted Ms. Chung to begin coordinating the moving of President Bidenôs documents from 
Penn Biden Center.29 

 
D. The Committee is concerned about the Presidentôs history of not exercising proper 

care toward classified materials. 
 
 Ms. Chung provided valuable insight into the Presidentôs past handling of classified 
material.  The Committee is troubled to learn that the Presidentôs irresponsible handling of 
sensitive documents did not begin recently.  As described above, the classified documents found 
at the Penn Biden Center on November 2, 2022, were packed originally in the West Wing in 
2017 in part by Ms. Chung.30  The Vice Presidentôs Office did have a secured storage area for 
classified materials, but then Vice President Biden did not use it.  Ms. Chung explained: 
 

Q And was there a safe in the Vice Presidentôs suite?  
 
A Yes, there was.  Uh-huh.  
 
Q And could the safe have been used to store classified materials? 
 
A Yes. 
 
Q To your knowledge, was the safe used to store classified materials? 
 
A No. 
 

 
25 Letter from Ms. Debra Steidel Wall, Acting Archivist, Natôl Archives and Records Admin., to Mr. Evan Corcoran 
(May 10, 2022). 
26 Id. 
27 Id. 
28 Supra, fn. 21. 
29 United Statesô Response to Motion for Judicial Oversight and Additional Relief. Trump v. United States, Case No. 
22-CV-81294-CANNON (S.D. FL), p. 8. 
30 Transcript: p. 22. 
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Q Okay.  To your knowledge, is a safe an appropriate place to store 
classified materials? 

 
A Yes, of course.31  

 
 Additionally, Ms. Chung stated that when the Obama-Biden Administration ended on 
January 20, 2017, the boxes she and two other employees of the Office of the Vice President had 
packed with then-undiscovered classified materials were transported to a General Services 
Administration (GSA) facility for approximately six months.32  Then, those materials were 
transported to a temporary office space in Washington, D.C. by Ms. Chung and others: 
 

Q Who moved the boxes from the first temporary office to the second 
temporary office?  

 
A From the GSA office, we all put it in our cars and moved it.   
 
Q Whoôs ñwe allò?  
 
A Oh, Steve, myself, Sam and Melinda.  
 
Q And I think youôve said their last names already, but would you 

mind just repeating their last names?  
 
A Oh, Steve Ricchetti, Melinda Medlin, Sam [Salk], Richard Ruffner 

and myself.33   
 
 These are disturbing revelations.  The Presidentôs haphazard handling of classified 
materials raises many additional questions about the repercussions of these actions, including 
possible threats to national security.  As you are aware, additional classified material has been 
discovered at the Presidentôs home in Wilmington, Delaware, including in his garage.  The 
Committee believes you may possess information or knowledge that is crucial to understanding 
how those documents arrived in Delaware, as you played a primary role in the events 
precipitating the discovery of documents in the Presidentôs CelticCapri corporate headquarters at 
the Penn Biden Center in Washington, D.C. 
 

To assist the Committee with this investigation, please provide the following information 
no later than May 19, 2023:  

 
1. All communications between yourself and Ms. Chung or any employee of CelticCapri 

since May 24, 2022 regarding President Bidenôs documents and other items that were 
stored at Penn Biden Center; 
 

 
31 Transcript, p. 113. 
32 Transcript: p. 32. 
33 Transcript, p. 33. 
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2. All communications between yourself and any employee of the University of 
Pennsylvania or the Penn Biden Center from January 20, 2021 to when you departed 
the White House in July 2022; and 
 

3. All documents and communications in your possession regarding President Bidenôs 
documents and other items that were stored at Penn Biden Center dated prior to your 
departure from the White House in July 2022. 

The Committee has provided instructions regarding how these materials should be 
produced and defined certain terms in the accompanying attachment.34  

 
Additionally, the Committee requests that you make yourself available for a transcribed 

interview with Committee staff.  To arrange the transcribed interview, please contact either 
James Mandolfo or Jake Greenberg with the Committee at (202) 225-5074 by May 30, 2023. 
 

The Committee on Oversight and Accountability is the principal oversight committee of 
the U.S. House of Representatives and has broad authority to investigate ñany matterò at ñany 
timeò under House Rule X.   

 
Thank you for your prompt attention to this important investigation.   
  

Sincerely,  
  
 
 

___________________________  
James Comer   
Chairman  
Committee on Oversight and Accountability   

  
cc: The Honorable Jamie B. Raskin, Ranking Member    
 Committee on Oversight and Accountability   
 

 

 
34 Attachment A. 
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                                                               January 10, 2023 

Ms. Debra Steidel Wall 
Acting Archivist of the United States 
700 Pennsylvania Avenue, NW  
Washington, DC 20408 
 
Dear Ms. Steidel Wall: 
 

The Committee on Oversight and Accountability is investigating whether there is a 
political bias at the National Archives and Records Administration (NARA).  For months, 
NARA failed to disclose to Committee Republicans or the American public that President 
Biden—after serving as Vice President—stored highly classified documents in a closet at his 
personal office.1  NARA learned about these documents days before the 2022 midterm elections 
and did not alert the public that President Biden was potentially violating the law.  Meanwhile, 
NARA instigated a public and unprecedented FBI raid at Mar-a-Lago—former President 
Trump’s home—to retrieve presidential records.  NARA’s inconsistent treatment of recovering 
classified records held by former President Trump and President Biden raises questions about 
political bias at the agency.  

In the aftermath of the FBI’s August 8, 2022, raid of Mar-a-Lago, NARA attempted to 
both minimize its role in the matter and explain that the Obama-Biden Administration’s handling 
of documents was proper and complete.  In an October 11, 2022, statement, NARA claimed it 
had assumed physical custody of all Obama-Biden Administration records when the President 
and Vice President left office.2  NARA claimed, “[r]eports that indicate or imply that those 
Presidential records were in the possession of the former Presidents or their representatives, after 
they left office, or that the records were housed in substandard conditions, are false and 
misleading.”3  NARA’s statement was apparently false and never corrected after learning that 
President Biden stored classified documents at Penn Biden Center.4 

On November 2, 2022, a week before the midterm elections, President Biden’s personal 
attorneys—whose level of security clearance remains unknown—“discovered” classified 
Obama-Biden Administration documents that were quietly handed off to the U.S. Department of 

 
1 Shawna Chen, Classified docs from Biden’s VP days found in private office, AXIOS (Jan. 9, 2023). 
2 Statement, NATIONAL ARCHIVES (Oct. 11, 2022), available at https://www.archives.gov/press/press-
releases/2022/nr22-001. 
3 Id.  
4 Id. 
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Justice without executing a residential search warrant.5  The documents retrieved from President 
Biden’s personal office included documents designated as “sensitive compartmented information 
. . . which is used for highly sensitive information obtained from intelligence sources.”6 

NARA’s public enforcement of the Presidential Records Act against former President 
Trump while failing to disclose violations by President Biden to Committee Republicans and the 
American public raises concerns about inconsistent policy and procedures at the agency that 
creates the appearance of political bias.  As such, please provide the following documents and 
information as soon as possible, but no later than January 24, 2023: 

1. All documents and communications between NARA and the White House related to 
classified documents at the Penn Biden Center; 
 

2. All documents and communications between and among NARA employees, 
including Gary Stern and John Hamilton related to classified documents at the Penn 
Biden Center; 

 
3. All documents and communications between NARA and the Department of Justice 

related to classified documents at the Penn Biden Center; and 
 
4. All documents and communications between NARA and any outside entity, including 

President Biden’s attorneys, related to classified documents at the Penn Biden Center. 

Additionally, we request that you make Gary Stern, NARA General Counsel, and John 
Hamilton, NARA Director of Congressional Affairs, available for transcribed interviews with 
Committee staff regarding this matter.  Please schedule these interviews no later than January 17, 
2023.  

The Committee on Oversight and Accountability has specific jurisdiction over NARA 
under House Rule X.  Additionally, the Committee on Oversight and Accountability is the 
principal oversight committee of the U.S. House of Representatives and has broad authority to 
investigate “any matter” at “any time” under House Rule X.  If you have any questions about this 
request, please contact Committee on Oversight and Accountability staff at (202) 225-5074. 

Thank you for your prompt attention to this important investigation. 

      

 

 

 

 
5 Jamie Gangel, Marshall Cohen, Evan Perez & Phil Mattingly, Classified documents from Biden’s time as VP 
discovered in private office, CNN.COM (Jan. 9, 2023). 
6 Id. 
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     Sincerely,  

 

     __________________________     
     James Comer       
     Chairman      
     Committee on Oversight and Accountability    

 
cc:  The Honorable Jamie B. Raskin, Ranking Member 
  Committee on Oversight and Accountability 
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\9 lanSams 

Statement from White House Counsel's Office clarifying a prior 

statement, releasing additional information about the process, and 

stressing ongoing direct cooperation with DOJ and the Special Counsel: 

Statement (Tom Riclmrd Sn11ber, SptocL'II ComW!:l to I.he Pn_.ldt-nt 

Presidtnt Bidtn's per'$0nal attorneys ha,~ (ollow-ed a proetS&. ooordiuated with the A.rcbi~ ud the Department or 
JllSliOP, to ~w docu1nc.11!.1111 tl>t Peno Bidcn Centel'and the P~idenO ~ lnwMI' rtmdena-.3, 11,,:. Presidtmt's 
pc-rso,u:J •ttome)'$ coodtl(:(l1¢ th~ $t1,rth~ <II> not h1vet1di,<t- ~ 1rit)·d~11Ct$, soi( ditY iclentifled a dc.>cunH!nl 
\\ilh • classi(N!d martdog, Uwy$1opped tnd did not re-.it'\'o· ii. and suspe.nded flny runbtr search in ow~. file or 
other specific s~wbe~ the document "'"8S found. as11ppropriate. SI.nee the OOJ m.adeoootld. \\ith the President's 
~rgonlll aUOl"Ut)'S, 1tw> nm st.ep Ind~ prot~ was to notif)• OOJ and to amn~ foe 00J to l"k& fW1$SHSSo" of the 
docume!lt. Ttlls is W'ha1 occurted In \\'ilm.tn;ton <>n Wednmay when the Protldent's ~rso,rml auonlit)s dlsco,'f:red 
ooedoe11m\>nt v.itb • do.ssifi«'d marlci.og <:OD$~ ol ooc p9'e in• room adja<'fflt to the g,an,.ge. At that point. the 
Pn'Sidf..bt'• personal attomey-s 51:opped~g the immerullte MN "'·here the document was found. 

Because I ha,-,e a .security dee.nux\\ I w~nt to \\1lmi.agloo lbunday evenill1 to fecilitatie proi.iding tbedocwnttl the 
P1·e:iidenrs pe,$01:1:,.1 01xu\Stl fouod on Wedn~'.\' IO the Jusiioe l>t1)6.11J1tertt. While I was tr~n~ferrba: it to tl1e DOJ 
ollkl11.b who ncco111panied me, 0,'1!-acJdiliOcial Pll:es with d11.$Sif1.t.ation 1011.tl:l1lJ;S wtrt d.t5<JO\•tri:d ataong 1he malt"rJnJ 
v.ith it. lor a tocal or six pages. 11,e OOJ officWs "'itb me bruned~t@ly took pos.wssJon o( t.Mot. 

Tiu! Pretideln•s ltmyers ha\>e acted 1m.medl•tely •tid \'Oluntuity tG provi"db the Pt nl'.I 8Sden dotumentt to th• Arcbh·et 
ond the vrwnu,gton doeumC!'nts to DOJ. We ba,-e oow publicly rC!'letiOO a.pedficdetaib about tJied()Cllmeob 
ideotilied. bow tb.e>· we,.idootined. ood "ten they weoo KIUDd. The appointment o(the Special Coun.sel in ilii.& 
m11tter lbis "~ °'~eaus we will now refer :tpedf,c que,1,ion.1 to lhtSpt'CW Cou1t$el', offi ('J! nuwtni; k>rward. A, l said 
TI1uNda,>•, the \\o-"hh~ l-lowt will (00-J)enile with the 1N:wly•11.ppoi:J11:ed $pedal Cwt'IStl 
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Statement from Richard Sauber, Special Counsel to tl1e President 

President Biden's personal attorneys have followed a process, coordinated with the Archives and the Department of 
Justice, to review documents at the Penn Biden Center and the President's Delaware residences. The President's 
personal attorneys conducting the searches do not have active security clearances, so if they identified a document 
\\1th a classified marking, they stopped and did not review it, and suspended any further search in that box, file or 
other specific space where the document was found, as appropriate. Since the DOJ made contact with the President's 
personal attorneys, the next step in the process was to notify DOJ and to arrange for DOJ to take possession of the 
document. This is what occurred in Wilmington on Wednesday when the President's personal attorneys discovered 
one document with a classified marking consisting of one page in a room adjacent to the garage. At that point, the 
President's personal attorneys stopped searching the immediate area where the document was found. 

Because I have a security clearance, I went to Wilmington Thursday evening to facilitate providing the doctm1ent the 
President's personal counsel found on Wednesday to the Justice Department. While I was transferring it to the DOJ 
officials who accompanied me, five additional pages \\1th classification markings were discovered among the material 
"1th it, for a total of six pages. The DOJ officials with me immediately took possession of them. 

The President's lawyers have acted immediately and voluntarily to provide the Penn Biden documents to the Archives 
and the Wilmington documents to DOJ. We have now publicly released specific detaHs about the documents 
identified, how they were identified, and where they were found. The appointment of the Special Counsel in this 
matter this week means we will now refer specific questions to the Special Counsel's office moving forward. As I said 
Thursday, the White House\\~ cooperate with the newly-appointed Special Counsel. 
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