Case 1:04-cv-20314-CMA Document 1  Entered on FLSD Docket 02/11/2004 Page 1 of 152

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
Miami Division

CASE NO.

U K
EDWARD LIPUMA, on Bchalf of - -
Himself and All Others Similarly
Situated and on Behalf of
the General Public,

Plaintiff,

v. CIN AUNGAID - b
AMERICAN EXPRESS COMPANY, a New York

Corporation, AMERICAN EXPRESS TRAVEL
RELATED SERVICES COMPANY, INC., a New York

Corporation and AMERICAN EXPRESS CENTURION (MAGISTRATE JUBGH
BANK, a New York Corporation, 1 T~ BROWN
Defendants.
/

NOTICE OF REMOVAL OF CIVIL ACTION

Pursuant to 28 U.S.C. §§ 1441 and 1446, defendants American Express Company,
American Express Related Services Company, Inc. and American Express Centurion Bank
(collectively “Amcrican Express”) file this notice ot removal and state:

l. On August 19, 2003, plaintiff commenced this putative class action against
American Express in the Circuit Court for the Eleventh Judicial Circuit in and for Miami-Dade
County where it was assigned Case No. 03-19365 CA 09. The action involves a controversy
relating to forcign currency transactions by American Express cardholders.

2. The original complaint comprised two causes of action including alleged violation

of Florida’s Unfair and Deceptive Trade Practices Act and common law unjust cnrichment. The
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original complaint did not include any claims under federal law.,
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3. On February 10, 2004, Plaintiff filed and served his amended complaint, which
raised for the first time a cause of action under the federal Truth-in-Lending Act, 15 U.S.C. §
1601, et seq.

4. Pursuant to 28 U.S.C. § 1331, this Court now has original subject matter
jurisdiction over this action because Plaintiff has alleged a claim arising under federal law.

5. Pursuant to 28 U.S.C. § 1441(c), this entire action may be removed, including
Plaintiff’s state law claims, to allow this Court to determine all of the issues.

6. Pursuant to 28 U.S.C. § 1446(a), copies of all process, pleadings and orders
served on American Express in this action are attached hereto as Composite Exhibit A.

7. Pursuant to 28 U.S.C. § 1446(d), a copy of this notice of removal will be filed
with the state court promptly after its filing in this Court.

Dated: February 10, 2004 STROOCK & STROOCK & LAVAN LLP
Counsel for Defendants
200 South Biscayne Boulevard
3160 Wachovia Financial Center
Miami, Florida 33131-5323
Telephone: (305) 358-9900
Facsimile: (305) 789-9302

-~ | s /
Richard B. Simring
(Florida Bar No. 890571)
rsimring@stroock.com
Richard E. Landman
Florida Bar No. 149713
rlandman@stroock.com

By:
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing was served by
facsimile and U.S. mail this 10th day of February, 2004, on Thomas A. Tucker Ronzetti, Esq.,
Kozyak Tropin & Throckmorton, P.A., Counsel for Plaintiff, 200 South Biscayne Boulevard,
Suite 2800, Miami, FL 33131; and Bruce E. Gerstein, Esq., Garwin, Bronzaft, Gerstein &
Fisher, LLP, Co-Counsel for Plaintiff, 1501 Broadway, Room 1416, New York, NY 10036.
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ichard E. Landman
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i CASE]
EDWARD LIPUMA and RAFAEL*@ |
A.BERGOLLA, on Behalfof |
Themselves and ALl Others Similar

Situated and on Behalf of the
Public,

Plaintiffs,

V.

CIRCUITCOURTQF THE 11 ™
AL CIRCUIT IN AND FOR
-DADE CQUNTY, FLORIDA

NO: 03.19365 CA 09

AMERICAN EXPRESS COMP
a New York Corporation, AMERI
EXPRESS TRAVEL RELATED SERVICES, Narr,
INC., a New York Corporation and}
AMERICAN EXPRESS
a New York Corporation,

BANK, P,

Defendants,

/ .

TO: American Express Truvel Related Bervices Company, In

c/o its Registered Agent, OI Corporation System

1200 South Pine Island Ropd

Plantation, Florida 33324 {t

IMPORTANT

A lawsuit has been filed you. You have 20 calendar
o You 10 file a written response to e attached Complaint in this C
you; your wnften rosponse, includigg the above case mumber and
want the Court to hear your case. [ffjou do aot fils your responss

yowr wages, moncy. and pruperty
There are other legal reguirements.
an attorney, you may call an sttarn

ou may want o cal] ap ano
refer service or a legal aid g

rPre/Aga Name
m Thw Girtui Court of

| Jodiaal Crreun rort NS

3

ays afler this summons is served
. A phone call will not proteet
ed partiss, must be filed if you
tirae, you may loss the case, and

y thereafler be taken without{further warning from the Court.

right away. If you do not know
ce (listed in the phone boak).
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Ifyou choose to file nwrinunﬁuvcmu yourself, at the same tﬂxc you file your written response

to the Court, located at:

You must alse mail or

“Plaintif/Plaintifi" s Attarnsy™ listedibelow.

Plainriffs’ Attomeyx:

THE STATE OF FLORIDA

TO EACH SHERIFF OF THE ST

Complaint in this lawsuit on the abdve-nxmed Defendam.

s 0304 KANDEL. WEISYAN & BROD
Jocket 02541478088 afe 637152

r

Dade County Courthouse
Clerk of Courts
Roamp 138
73 Wost Flagler Strest
Miamji, Florida 33130

a carban copy or photocopy pf your written response to the

—r——

Adxm M. Moskowitz, Esq.
| Thomas A, Tucker Ronzetti, Epq.
Kozysk Tropin & 0, PA
2800 Southeast Financial Cen
200 South Biscayne Boulcvuﬁ
Miami, Plorida 3313-2305
{ Telephone: (308) 372-1800
% Facsimile: (305) 372-3508

|

:YoummmmmdzdtosurvﬁthisSummommdacapyofme
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INTHECRCUIT COURTQF THENI™
JUDITIAL CIRCULT IN AND JOR
MIAMI-DADE CQUNTY, FLORIDA

CASE NO: 03-19365 CA 09

EDWARD LIPUMA and RAFAHKL,
A. U'RGOLLA, oa Bahalf of
Thamsehves wnd All Otheny Sliulady
Sitvated and an Rehalf nf the (Ganeml
PubHe,

Fluintsh, |
v. CIVIL ACTION SUMMONE
AMERICAN EXPRESS COMPANY, 3.0 )0

2 Now Yerk Carporation, AMERICAN
EXPRESS TRAVEL RELATED 8BRVICES,

INC, a New Yark Carposation and ﬁ
AMERICAN EXFRESS CENTURION BANK, mw. M

aNnw Yurk Curpunativw,
4 P"
Defmndanis. y e
Cartext In The Caun Court of

TO: Amerltun Exprens Compamy /7 Judictal Creun ren 2

clo ity Usgistered Agent, CT Corparotion System

1200 Somth Pinc Lidaud Rosd

Plantation, Mnrida 13324

IMPORTANT

A Jawpuit has bero filed xgaiuet you. You bave 20 caleadx duys after this summans is sarved
o0 you tn file o wriften roapans tn the atteshed Complaing jn this Court. A phane aall will not protess
you your wrinen sarpanse, {acluding the above case number wod prnsd partsas, it be filal if ym
whst the (ot to hear ynur case. 1f you 86 net &)¢ your responsc en (ime, you rgy lose tho case. and
YOU wagcs, money. and property may therexdter be laken withoul further wxmiing fruun Dia Court
Thure are uther Legal reyulisaeats, You may want tn call an sttamcy right sway. |F ynu an not know
an artarney, you may call e altorey refarral eervice or & legal 3ld oFice (linad in Gic phane book).
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1f you chouse to fle a wian response yormel], # the. e time you fle.yone wrivter reqonar
to the Count, loeated at:

Dade County Courthouse
Clets of Cowrly
Raom 13K -
73 Wees Flagler Stret
Miami, Florida 33130

You must alse mall or taks & cobun wopy w plotosayy of yow: written resporpso to tha
“Plaind f/PlainifTs Altorney® listed helow.

Plaintiffs’ Antarneys:

Thomas A I'ecker Ropgatli, Esq.
Kazyak Tropln & Threckmarton, PA
2400 Nouthaast Fieancial Ceter

200 Sout Biscayne Boulsvad
Mixni, Florids 33131.2305
Telephane: (305) 372-1800

Faosirile: (504) 3723508

THE STATE OF FIAORIDA

TO EACH SHERIFF ON TTIT.STATE: Yoy are stmmanded ta serve this Summons and 8 copy of Ga
Camplunt in this lawsuit on ths shove-noned Defendant,

BATTIE S IREETER Court Dz
CLERK OF Ry: . Sual
COURTS DEPUTY CLERK AU 22 700




Mot -

28 5 WEISMAN & Qoaos
C?gé L Sﬁtﬁﬂi\ B’Blf‘)ocu Ty 'rzcEntereo'l' on FLSD ocket 02841429 3a26P afj eI Fof 152
@ mm of Procass Tranamies] Form
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Boca Ratan, FL 33421 .

i 8 PROCEBS 8ERVED N FLORIDA '
FOR American Expresa Centrion Services Corporation Domaeatic Btate: Dc{

|
EmcLOSED AR COPITS OF LEQAL PRILERS HMH“H‘WI"”U“MW“W

1. YITLE OF ACTIOR! antm-mmm ax., et Ht.llTa.Nneﬂm
Exprass Canturion Senioes Corporgten

1. DOGUMENTI) SLRVED: Summane, Compiart }

3. coUnT: Mami-Dade County Ciruk Court, FL '1
Cass Numbar 03-11355CA.08

L RATURE &9 ACTION; ctummmmammmcqum.mwzxmmmm

cardhatdert 17 purchasss of gocds o swrvices whidh are danominated in non-U 8. curancy;
senigng restilBon, dumages anid (Wjunctive ralsf |

5. ON WHOR PRCESS WAS MESVED) CT Cerperation Syvtam, Plartation, Huddi
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IN THHE CIRCUIT COURTOF THE 11 ™
JUDICIAL CIRCUIT IN AND FOR
MIAM}DADE COUNTY. FLORIDA

CASE ¥O: 03-19365 CA 09

EDWARD LIPUMA and RAFARL
A. BERGOLLA, on Behalf of
Themselves and All Others Similarly
Situated and on Behalf of the General
Public,

Plaintiffs,
V.

AMERICAN EXPRESS COMPANY,

& New York Corporation, AMERICAN
EXPRESS TRAVEL RELATED SERVICES,
INC.. a New York Corporation and
AMERICAN EXPRESS CENTURION BANK,
a New York Corporation,

q in The Circult Court of

D=fendants. : _L:L_dudh:tn! Ctreult Mert
/

TO: Americap Express Centurion Serviees Corporstion
c/o jts Registered Agent, CT Corporation System
1200 South Pine {sland Road
Plantation, Florida 33324

IMPORTANT

A lawsuit has been filed against you. You have 20 calendsr
on you to file a written respoase to the attached Complaint in this Co
yOu! your written response, including the abave otse number and
waat the Court to hear your case. 1f you do not file your response onftime, you may Jose the case, and
your wagces, moncy, and proparty may thereafier bo taken without wamning from the Coun.
There are other legal requirements. You may want to call an sttorney right sway. If you do aot know
an arorncy, you may call an attorney referral service or 2 legal aid office (Jisted in the phonc book).

s after this summons is served
A phone call will not protect
ed partics, must bs filed if you
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If you choose to file s written response yourself, at the same n.L: you file your writtan rasponse
to the Cowrt, located ar:

- Dade County Courthouse
Clexk of Courts
Room 138
73 West Flagler Street

Miamj, Florida 33130

You must also mail or take & carbon copy or photocopy pf your written respanse to the
“Plaintifi/Plaintiff's Attomey" listed below, :

Plaintiffs’ Attamneys:

Adam M. Moskowitz, Esq.
-Thomas A. Tucker Ronzetti,
"Kozyik Tropin & Thro
"2800 Southeast Financial C
.200 South Biscayne Boulevard
‘Miaml, Florida 33131-230§

Telephone: (305) 372-1800

Facsimile; (305) 372-3508

PA.

THE STATE OF FLORIDA

TO EACH SHERIFF OF THE STATE: You are commandad to sarvehis Summons and & copy of the
Complaint in this Jawsult on the above-named Defendant.

Count Date
CLERKOF | By, _ HATTIE STREETER o
COURTS DEPUTY CLERK ALG 2 2 20
. _ R
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INTHE COURT OF THE

118 JUDICIAL CIRCUITINAND
FOR MIAMI{DADE COUNTY,

FLORIDA

: caseno: A3-/ 93450409

BERGOLLA,, an Behalf of Thems

and Al] Others Similarly Situated #hd
on Behalf of the General Public, CLASS REPRESENTATION
Plaintiff,
v.
AMERICAN EXPRESS COMPA HY, 2 New
York Corporation, AMERICAN EXPRESS
TRAVEL RELATED SERVICESJNC,, &
New York Corparxtion and RICAN
EXPRESS CENTURJON BANK, §New
York Corporation, '
Defendams,
/
COMPLAINT

1. Pl?.h:ﬁfﬁ, Edward pu.m and Rafas] A. Berpollajon behalf of themselves and,

pursuant to Flarida Rule af Civil Prijeedwre 1.220, all others similar]y situated and on behalf of the

~ general public, by and through th@¥ wndersigned attorneys, bring fhls action agalnst defsndants

American Express Company, A -j icad Express Travel Related Berviees, Inc., snd American

Express Centurion Bank (collestive]

INTRGDUCTION AND OVERVIEY
2. This i3 a ¢ivil actio uk.ing restitution, demages, igumctive relief and other raljef
anising out of the unlawful actions ol American Exprees in impeeing § hidden 2% transuction fee on

its cardholders for purchases of golds or sexvices which ars danopginated in nog-U,S. cuneney.

4
Law wn: KDIVAR TREPIN @ THAGCARORTAN P.aA,
B800 WaCHDVIA PINANEIAL CENTER, 2308 8 W B1SCAYNE BOULEVaRD, miani, M ORIDa 33131 + TEL. (308) 372« 1850
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“Case Jng:'_?%_,zg?WA“D‘ocum

Despite the fact that Amarican touts the “global acccptmcé;'

for cardhalders at millians of ¢ nents . .. sround the
discloses the existence ot amount of fi

fee™) in cardholder billing statem

Indeed, American Express aztively nceals'ﬁwforligncm'tmcy

its cards that “open(] doors

1 Enteréﬂ‘%FE@EﬂD‘b kBR®2/11/2004 Page 14 of 1
N . 954 472 6386 P,12/2

" American Exprags never
relgn currency transaction

to prospective cardnoldets.

ion fee from its cardholdes
by embedding the amount of the the transaction smount, which is shewn on the cardholder’s
bill in U.S. dollars. Thus. bacause e 2% fee and the transaction'ard combined on the cardholder's

3. This Court has juri

4. Venue is proper in

§ 47.051. The defendants arc fo
infarmation and belief, the defendk
ofaction accrued {n the County.
. of the County end acquire wan
have collactad a substantial amou nfthe foreign currency
County.

PARTIES

S. Plaintiffs EdwardiLipuma and Rafae] A. Bergolis:

cAw B BFICEE ROZYAK TROPIN B THRADCUMORTON, P.A.
1000 waCHOVIA FinawCial CCaYER, EO BOUTH BIECAtNE BOLLEVARD, misMl, FLORIBA 3311

icﬁon' over this action pursuanj to Florida Statutes § 26.012,
jami-Dade County (the “Counfy”) pursuant to Florida Statutes
in the State of Florida. Upon

ve in the County, and the cause

ion fees from cardholders in the

residents of the State of Florida
reprasamanive of the proposad

sactiop fez using his American

- TEL. 1208 370-1800
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in the State of Florida and the Courgly o

f Miﬁni-Dldc.

7. Defendam Americal] Bxprods Travel Reloted §

subsidiary of American Express Cal pmy:, is 3 New Yotk eo
of Florida and the County of '
Defendant America)

8. Express Centurion Bank, a

American Express Company, is &

102/1342004 cRage A5 of.18914

~

g this complaint and w&Thz?‘gsdby and paid a fareign
:Corﬁpany i5 a New Yj'k corporation doing business

se8, Inc., a whally owned

doing businecys in the State

wholly owned subsidiary of

ah corporation doing bus'mesa%n the State of Florida and the

County of Miam!-Dade. ‘
9. At all times rpenti ind??comﬁlﬂnga:hqftbc- was an ageat of each
and every other defecdant. [n doing the tﬁngn alleged in this camp cach defendant wis acting

within the eowrse and scope of tHis

authorization of each of the other !

10,
crﬁ_afadliut: 1ts businesg,
Ametican Express cards 853 vi

goods and services.

1] An Ammican Expgpss cardholder ean use thaly

12 twa ways. A cardholder can udp the lins of credit extended by,

agree to pay American Express atff later date

3

Law QrN
2000 waCHOVIA PimanCIAL CENYER, ¢

.ufuﬂlydctamlned+recaiptoflbﬂlﬁvmkm:ﬁm

58 ROLTAR TROPIN A THROCKHOWYAN, D.a.
NSO UTH BIBCAYNE BOJLEVARD, Miavg, FLORIDA 33131

agéncy:ﬁdmwingw! the consent, perrnission and

the ganeral public, including
erican Express contmacts with

lid method of payman: for their

to purchade goods and services

erican Bxpress or i3 agent o7

¢« PLL.130B)372.i1800
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Case MBRERAMIMERIA Docum'enmmEIﬁere
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2 Eﬁ§b‘b€fc%é¥oz/mzaa4 Bage,16,0f! Qans

12.  Onc of American
cardmembership is its global ublg
martoy whete you go, a network §
American Express touts its cards’ |
millions of establishments . .
13, Similarly, An

abroad. For cxample, regarding §
“You never trave] alone with Ag
around the cormer, your Platinum
benefits
“discounted overseas cell phone
“quickly refer you to English-sped
you in contact with the nearest
14,

. intemationally. For example,
Hotline”, “emergency check cagh

looations worldwide”, “Exprass §

aore than 500,000 ATMs worl

as “special privilages andian
bntal” arid “travel CInergoncy
ing n{;aicnindlégﬂ profontig
.'Bmh.assyc'r Consulate., ., "
also &mb t);c bMu of iu
een lnd Gol:d card holders hat

ing"“at more than 1,700

T :pnmwselhagpoim o its members as 2 benefit of
ty. Idp'mmntsuna] materials, #\mmum Express claims, “no
1706 dﬁcu in'130 cmnnm# is there to balp.” Similarly,

ob:.] Accc;rmm.c" which "n#:u doors for [cardmembers) at

ility of the card when traveling

, Amecyican Express explains

and resorts around the world”,

stance” which can, inrer alla,

hals...arrange for 8 tanslator, put

bther cards to thase who wave)

£ access to “Globa) Assist Plus

erican Express Travel service

ash”, W&gdms access to f line of credit “24 hours & day ar

;10d “etnergency card ent”.

. N IR ) .
}5. A reasonsble Adferjcan|Express cardmember whuld believe that use of his card
' The Amcrican Expressipards ii'mced 19 {n this comgaint include both charge cards, T
¢.g. the green card, gold card, pj l'card, and credit cards, ef, the blue card and Optira card.
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internationally o, inter alta, pay for goods and services, will pot

blicxtion. solicitations and/or

denominated in non-U.S. curency. .
16.  Ametican Express e he s in foreign currency without

requiring cardholders to furnish & Instesd, the cardholder can

purchase amount from foreign cun :- U S. doan umg an @xchange rate which American

Express unulaterally determines. £ e

it ] : ‘v in the cardholdsr billing
iclo thcnmm.‘:r} ofthzfom. cwrrency transaction fee or the

factthat it js imposing such a fee. | his ' [ rjnsaction fee is the only fee tiat

18.  The business praztieaof o bedding-o} hiding the fdbeign curTency transaction fee i
the transaction amount on billing @& islead! i 5 to the existence and amoumt of

any forcign currenoy Tasacton
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puchasc goods and services. Cans
those fees will be disclosed on thef s very liksly 10 potice, atend

to, comprehand and retain inforfastion unbilu.n, ich are malied regulnly to

wdhaldmmdconmnmfcrm dm m‘L nciffant to their economic interests.
American Express stripa the cardi of the bcst nppmihxty notice and retain information

associatad with the foreign curre cy s ion feﬁ by fmiing : dxsd.osc the fee's existence of

ey

0

amount of the monthly bills, Withgt su nodutha s cly to believe, incorrectly, that

h . : t L
the foreign currcncy wansaction i wasgh r:sultoi vaﬁngan:‘ xchange rates.

19.  Additonally, Am jean Esp ress naicitx ) ', » and potentizl cardholders
through numerous sdvertisementg, feations, i}ﬂ direc) mallf gs. While American Express

discloses in these applicatons & d dirg m:lu:gs eppli f' e Jarges and fess that prospective

cardholders may incur whea -- d, such Jln.u pe"m s fees up 0 2.9%, 3% transaction
e on “Express Cash” service 1 .,;.-;... o ,mdfmqmscdfy thi
with the “Global Assist Ho ',_" -mcﬁionii mader of ; ign currency wansaction fee.

Consumers reviewing solicitatiog ure lytofoé\Lpani a
. charges and fees when compa ic j plans, éqnsum L ot

solicitations when making a d éon hether lc Ipply ﬁ, 'y

advantages and costs ofcompctl fo'car - n&um.': ¢ d more likely become informed

. | ] ! .
of American Expresses’ forc|grfiztimedty transactipn foa If it Wre disclosed op solicitations and
! : |
applications. o
20, "-"-:d,f'cng.':s jif a2 : —»dreqhn'_.e‘!’; ' ending Act, requires card issuers

10 disclose cenain costs of credf in q :xmxm)* what 1' 0 as & “Schumer box.” Schumer

; : ,
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Fraucy B -.--..- fec because that fes is

foeg, box would be a Jogical

4y

boxes provide for the disclosure of p ‘ s e
place for Americad Express to diee l ¥ Yfareign oy
imposed on each foreign purchase, . 1

21.  Moreover, even on i IL-: l Am "
“currency converter' which conve 'S d lhrs ov
rate. While American Express states % o vester

are instrueted to call their “'local An

is made in the *Travel Toal” that

22

_ . l
conununication of a pasticular messg ge. D

statements, solicitations and cardifp)der p]xca:i )

cerdholders about foreign currency j- Ansas on fees.

natfied of the foreign currency tran ‘, o .
:I 3

N
of the lengthy and verbose Americhr 3

I

2e's

25, American Express #rslp
. cardmember application and send 'L g
adhesion conTact American Expré ir

the agreement  The Agreement ;! ] srmrcly

Y
owever, tae iy

bess ofgors as & “Travel Tool]" 2

ous fofei 15;: eacies using the Interbank

s 8 "guide only"”, cardholders
he Jatest rates,” No mentiop

2% foreign transaction fee.

mord likely succesd in informing

tume that the cardbolder is

inigy scvect in fine printin the middle

g Mt

ne bq A greement after ey process the

d " h J Cardmr.mbu Agreement is an

es !hzun ateral fght o chmgemnns and conditions of

] !xprus, which enjoys superior

bargaining power over the cardhofidr theugh their Wealth of res -'?- 3, knowledge, and economie
i i .
power.  Consumems have no bagdinidg or'negotifting ppwer fyhatsoever. American Express
k| ; P
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" L , . . . B
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24.  Itis important for cgnsumng 0 Lna of the Fxisidice an:! amount of American .

Express' foreign currency transactifin fee Jk fee digectly o i % Bz cost of using an Amenican

Express card to purchass goods or sfrvicegs afom 1 currengs .f ! x'on:lgp currency transaction
fee charged by American Expreas sy be Jhe most s Al fod sd by a cansumer when he

uses his card to purchase goods andiservides in a fortign cu

25.  American Express f¥isleady its cardhijders 8 | pp mtial cardholders by failing to
; 8
5N
disclose the foreign carrency transgetion fe. Thcfd ign -l. ety nsaction fes it designed and

impleruented 50 that the it will be pgd by, | metmcql.df: m rA Acan Express cardholders. The

forelzn curreccy transaztion fze chifrged @ :s.'dhold_&‘s by Afas ik Express is the oaly fee which

l
ly tinized on the billing statement.

it embeds in the transaction amougt aad $hich ia ndtlsep

t : 1 . 1 'y
Concealing the foreign currency wgnsactlic fex oris ; ely' : ClU-S'B!nJuJ)’ to consumers and
to competitien.  Consumers canndg me m‘wrmntl .-. but adequete information about
i ik -

the fee, a8d Americen Express’ asine

information, to their injury and tojjhe in¥

26. There i3 no social @ oth baneﬁtu; '“bscuri_g currenicy transaction fees by
ousf aridfertainly no benefit which would
BB

outweigh the injury 1o consumerdfand tqthe compefitive proccsy
i

.- embedding them, unnoticed, in thibilled ransict

AMERICAN EXJRESE UNCORSCIONAELE LIMITATION
OF REMEIXE CARD LD:A EEME V18

3 ! ' . . -
27.  Initscardholdera @ 4 ta.Am:ﬁinE i 55 iry boses unconscionable imitations

on liability and arbitration provfions J'legd) rembdics lifoi oifhs") in an attempt to eviscerate

ks

: { .
consumers' ability to obialn reddlss in Fiolabicn .srida_lr-sl',. hich prohibils the irmpesition of

}
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such upconscionable tenms in contrgch

28,  American Express’ fegal- ---- } u# awful, unceascionable and
unenforceable as mgainst public golicy. Tht } : _' ] ftations arc procsdurally and
substantively unconsclonable in sodbe, opgratia . 273 have no meaningful choice
with respect to the legal remedies fimittins | esented with them until after
they applied for the cards. The logll rem iujl!mi:.; : "5 oftll forth on the cards. Ratber, the
legal remedics limnations are presnted o ut;kvi:' .. of 8 series of nop-negotisted
adhesionary terms in dense policgcardh ldc: - o Id holdars are unlikely to reed or
rewain. Thus, the lega) remedies [i 'uti a.x:t,'}'eﬁ' 24 'I o consumers and are included
in pré-dztennin:d terms and conditions gl - emi : :' an Express with no oppartunity
for negotiation, modification or ; vy, A.!_fn re 3 R | ¢ o meaningful chojce with
respsct to the legal remedics limilgtions)

29.  Thelegalremedie Jirmits om;iau-c j - wel¥ unconscionable, By prohibiting
class and representative actions fnce American S ': ¥ arbiwation, American Express
seeks 10 eliminats the possibility fhat s g cmpofle |

i
would be impracijcal fcr any offthem P obrain

Armerican Expross because Ams can By -3 wo fd haval ._ ot basis to lidga's class claims
aganst consumers. The potentifl damaie mov¢ able by ! ey in individual proceedings

, . , Lo
are insubstanual in comparison tf the cits axsod

ing thosc damages. No consumer
could attract competent counsel o’mj' Ate cihimd f this ‘ -.' 3pde without the availability of the
class action device. The filing fees alfine \q'vou)dn' )

consumer in an individual lawngr. C) hngmoui:ro‘vl& thl- ko5t economically feasible remedy
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e b

mempber were infringed or viol

Notice can be provided trough

of the Clags. The questions of 1a

a. whether d
deceive ¥
currency Hsd

b. whether
alleged h

<.

53.  Thisectlonsad
are typical of the claims of the
34, This actien satig

and adequately protect the in ot
of the other Class members.
complex litigation. and thosc

3S. This ection i8}]

e

1
pPPIC
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usbiidefendants’ umfosrm conduct.

i
I pubhunon, the cost of which

i
1.
¥
i
=)
l
1

dy of persons apd is thus 80

| 220(aX2), bscansctthlnnnﬂ

o thase reised by each membet

ninste over questions that may

o\ cofconducnhahshkz)yto
| public concerning the foreign

vloh_;d by deferdants, as
pramcna.

LB 1led to declaratory, injunctive '

1,220(a)(3). Plaintifls’ claims

e 1.220(a)(4). Plaintiffs will fairly
hile 70 interest antagonistic 1o thase
oty experienced in class action and

L uately representing the Class.

ot 1o Florida Rule of Civil

htoN. P.&.
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Procedure 1.220(b)(1)(A), because htent or varying yi I ons cancerning individual
members of the class would establi mc ch - uct for the Jefendants.

36,  This action iz main mlb a8 & cla Aot 10 Florida Rule of Civil
Procedure 1.220(b)(2), because the d fcn o haveqqden ZAhm crdly applicsbleto all class
members, making fipal injunction da Uiatory rel 'wn _' % r.lassasnwhaleappmpnue

57, This action is maitfinab as 1 'ele f&ﬁad k2 to Rule of Civil Procedure

T R O
1.220(p)(3). As stated above atp 32 :o:ﬂﬁ?n quey law and fact predominais. A
class action is supericr to othes a f mzthods]fftl,r the Nl efficient adjudication of this
B A ; : I
controversy far at least the following reagbs: { .’ o

a pven the a divxfduJ bm 5 clalms and the expense of
litigating thpse , few, f#ny, Q k mbers could afford to or would
seek legal ghdividually for Im, committed against
them and gass menyhe Jg.‘ bstentia] interest in individually
controll D acudon!pf?indi i ‘J' fions;

.' ’ J - § , \

b this astiog|will fomate &, orderly agiiibxpeditions administration and
adjudicatigh of th sims, cosgporflf of time and effort a0d resourses
will be fostered gid unifo Jtycfi\vil!bccnmcd;md

o C L] 3

c. without a d‘% mcmzr .':; conunu= to suffer damages, and
defendan fia !W'Lllg fithout rereedy while defendants
cantinue the subst r G { peeeds of their wrongful sandudt,

o :; A
38.  Plaintiffs know culty lhlLWLU jgntered in the management of this
&
litigavion that would preclude i 5 aspclass @ -'f
o ; . .: 4
§F OP AGTICP
(For :fai.lec 1J7))
39.  Plaintffs incork s he jplidfons set forth in the preceding

paragraphs, These claims arg .: l
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Defandants bave inserted vague
.misled conswmers by failing
solicitations, consumers’ mon
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join a person who has violated,
I .211(2). Florida Statutes, states

as a result of a violation of this

3 _ nd court costs as provided in 5.

835 practices in violation of
maa purrency transaction fee.

grecmemts. Defendants have alsa
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in that defendants systematically

er on millions of consumers
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f2e by only disclosing {8

separately disclose the foreign ©

statcments, where cOnSUmErS are

costs of credit, violates FDUTPA.

45,
Plaintiffs and the Class members i

well as costs, attorney's fees and

q

46, Plaintffs incorpy
These clairns ars brought by the
47.  lnpsying the ot
a benefit upon the Defendants,
48,  The Defendants

all Senehits of thoss fees.

49. The Defzadwﬁluvc o
of those fees under c'ucummnﬁes
detailed above, the foreign =3

caus=d py exchange raies.
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IN THE CIRCUIT COURT OF THE 11TH

@@ V JUDICIAL CIRCUIT. IN AND FOR

MIAMI DADE COUNTY, FLORIDA
CIVIL DIVISION
CASE NO. 03-19365 CA 09

EDWARD LIPUMA and RAFAEL A.
BERGOLLA, on Behalf of Themselves and
All Others Similarly Situated and on Bchalf of

the General Public, e et e
THE QRIGIAL Flier

‘\_~

. Plaintiffs, ON T 27 9303

I THE CAICE OF
AMERICAN EXPRESS COMPANY, a New York creur COUQTWDEC'-FL
Corporation, AMERICAN EXPRESS TRAVEL
RELATED SERVICES COMPANY, INC,, a New York
Corporation and AMERICAN EXPRESS CENTURION
BANK, a New York Corporation,

Defendants.
/

MOTION FOR PROTECTIVE ORDER

Pursuant to Rule 1.280(c), Florida Rules of Civil Procedure, defendants American
Express Company, American Express Related Services Company, Inc. and American Express
Centurion Bank move for protection against discovery propounded by plaintiffs and state:

L The complaint in this action was filed on August 26, 2003.

2. The complaint alleges that the defendants failed sufticiently to disclose “‘fees’ that
were allegedly charged in connection with credit card purchases made in foreign countrices.

3. Count I of the complaint alleges violation of the Florida Deceptive and Unfair

Trade Practices Act. Count II alleges unjust enrichment.

STROGCK & STROOCK & LAVAN LIP » MIAMI « NFR YORH « 105 ANCLELES
MACHOVIA FINANCIAL CENTER, 200 SOUIH BISOCAYSE BISV D, SULTE J0% 0 Miveal, bL 3531031-§323
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CASE NO. 03-19365 CA 09

4, Defendants answered-the complaint on October 15, 2003 and aéserted, among
other things, that plaintiffs are bound by arbitration provisions included in their American
Express cardholder agreements (collectively, the **Arbitration Provision™) and cannot proceed
with this action in Court.

5. Defendants are preparing and soon will be filing a motion to stay this action and
to compel arbitration. Defendants have so notified counsel for plaintiffs.

6. Notwithstanding that the arbitration issue has yet to be decided by the Court, on
September 23, 2Q03, Plaintiffs served their first set of interrogatories and request for production
of documents, the responses to which are due for service on October 28, 2003.

7. In addition, on October 13, 2003, Plaintiffs served their first notice of taking the
deposition of the corporate representative(s) of American Express Travel Related Services
Company, Inc. The deposition is scheduled for November 10, 2003.

8. These three discovery requests are premature because this Court has not yet
determined whether to compel arbitration. In the event that the Court compels arbitration (which
we believe would be the correct result here), then the discovery requests would be moot because
all issues pertaining to discovery, including whether there is any right to take discovery, would
need to be addressed by the arbitration panel. In addition, under all applicable laws, there is a
danger that by responding to discovery, the party so responding may be deemed to have waived
its night to compel arbitration. Thus, the defendants may be irreparably harmed if required to

respond to discovery at this time.

39
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CASE NO. 03-19365 CA 09

9. The Arbitration Provision (which is included in the copy of the Cardholder
Agreement attached to the deposition notice at issue) provides, in pertinent part:

Arbitration: This Arbitration Provision sets forth the
circumstances and procedures under which Claims (as defined
- below) may be arbitrated instead of litigated in court.

As used in this Arbitration Provision, the term “Claim” means any
claim, dispute or controversy between you and us arising from or
relating to the Cardmember Agreement...or the relationship
resulting from the Agreement...including the validity,
enforceability or scope of this Arbitration Provision, the
Agreement or any prior agreement.

* %k ok ok Xk

Any Claim shall be resolved upon the election by you or us, by
arbitration pursuant to this Arbitration Provision and the code of
procedures of the national arbitration organization to which the
Claim is referred in effect at the time the Claim is filed.

Kk ok ok ok XK

IF ARBITRATION IS CHOSEN BY ANY PARTY WITH
RESPECT TO A CLAIM, NEITHER YOU NOR WE WILL
HAVE THE RIGHT TO LITIGATE THAT CLAIM IN COURT
OR HAVE A JURY TRIAL ON THAT CLAIM, OR TO
ENGAGE IN PRE-ARBITRATION DISCOVERY EXCEPT
AS PROVIDED FOR IN THE CODE OF PROCEDURES OF
THE NAF, JAMS OR AAA, AS APPLICABLE.

* ok ok ok K

This Arbitration Provision is made pursuant to a transaction
involving interstate commerce, and shall be governed by the
Federal Arbitration Act, 9 U.S.C. Sections 1 - 16, as it may be
amended.

(emphasis added).
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10. Thus, pursuant to the express terms of the Arbitration Provision, not only are the

Plaintiffs obligated to arbitrate their dispute in this action, but also they are expressly prohibited

from engaging in “PRE-ARBITRATION DISCOVERY.” Plaintiffs’ discovery requests are
therefore entirely inconsistent with the Arbitration Provision at issue.

1. Arbitration 1s a favored means of dispute resolution and contractual provisions
requiring arbitration are routinely enforced under applicable law.

12. The Arbitration Provision here is governed by the Federal Arbitration Act,
9US.C.§§ 1-1§ (the “FAA™), because the Arbitration Provision was made pursuant to a
transaction involving interstate commerce. Id. at § 2.

13. In addition, the Arbitration Provision itself provides that it shall be governed by
the FAA.

14. It is well established that the FAA “creates a presumption in favor of

arbitrability.” Paladino v. Avnet Computer Techs., Inc. 134 F.3d 1054, 1057 (11th Cir. 1998).

The FAA constitutes “‘a congressional declaration of a liberal federal policy favoring arbitration
agreements, notwithstanding any state substantive or procedural policies to the contrary.” Moses

H. Cone Memorial Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 24 (1983). “[T]he basic purpose

of the FAA is to overcome courts’ refusals to enforce agreements to arbitrate.” Allied —Bruce

Terminix Companies, Inc. v. Dobson, 513 U.S. 265, 270 (1994). Indeed, a federal district court

faced with nearly identical claims based on foreign currency conversion practices in connection

with credit cards recently held that such claims, like plaintiffs’ here, were subject to arbitration

GEFO L F A SIROOGCK & LAVAS LLP « MIAMI « NEW YORK » 10OS ANGELES
WACHOVIA FINANCIAL CENTER, 200 SOUTH BIs AYNE BLVD | SUITE JIAD vrant, FL 351351-§323
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pursuant to the arbitration agreement contained in the cardholders’ credit card agreements. In Re

Currency Conversion Fee Litig., 265 F. Supp. 2d 385, 416 (S.D.N.Y. 2003).

15. Courts have also held, however, that a party may be deemed to have waived its
right to arbitrate if the party “substantially participates in litigation to a point inconsistent
with an intent to arbitrate and this participation results in prejudice to the opposing

party.” Morewitz v. West of England Ship Owners Mut. Protection and Indem. Assoc., 62 F.3d

1356, 1366 (11th Cir. 1995). Prejudice has been found in situations where the party seeking
arbitration allows the opposing party to undergo the types of litigation expenses that arbitration

was designed to alleviate. 1d.; see also Puchner v. Drexel Bumham Lambert, Inc., 498 So. 2d

550 (Fla. 3d DCA 1986) (holding that a brokerage house waived its nght to compel arbitration
due in part to substantial engagement in court proceedings and discovery).

16. Here, if the defendants were required to respond to interrogatories, respond to
production requests, or appcar for deposition, then there is a danger that the defendants would be
deemed to have “substantially participated” in litigation to an extent inconsistent with their intent
to arbitrate. Additionally, if the defendants responded to discovery and raised appropriate
objections, then plaintiffs would arguably be forced to incur litigation expenses that the
Arbitration Provision was designed to prevent and therefore plaintiffs could argue that they were
prejudiced by being forced to litigate discovery objections.

17. In short, if the defendants were required to respond to discovery at this point in
the proceeding, then their responses might be construed as a waiver of their right to compel

arbitration.

wh

SIROO N & STHOOCK & LAVAN LLZ © MIAML » NE% YORK - L3 ANCFLES
LACHOYIA FINANCIAL CENTE A, 200 S0 TH & SYNE BULYL O NULELE Jr/4) SEAME, FL 33030-5323

it 108 Jay gy FAN j o T, 3 A A R e oo




‘Case 1:04-cv-20314-CMA Document 1 Entered on FLSD Docket 02/11/2004 Page 33 of 152

CASE NO. 03-19365 €A 09

18. As a result of the forc;going. discovery should be postponed until the Court
determines whether this action is subject to arbitration.

WHEREFORE, the Defendants respectfully request that this Court enter a protcctive
order protecting the defendants from all discovery pending this Court’s ruling on the defendant’s
motion to compel arbitration and awarding such further relief as the Court deems just and proper.
Dated: October 28, 2003 Respectfully submitted,

STROOCK & STROOCK & LAVAN LLP
Attomeys for Defendants

200 South Biscayne Boulevard

3160 Wachovia Financial Center

Miami, Florida 33131-5323

Telephone: (305) 358-9900

Facsimile: (305) 789-9302

- g} /
Richard B. Simring
Florida Bar No. 890571
rsimring@stroock.com
Richard E. Landman

Florida Bar No. 149713
rlandman(@stroock.com

By: Y s
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CEIiTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing was served by
. L ap P
facsimile and U.S. mail thlsff day of October, 2003, on Thomas A. Tucker Ronzetti, Fsq.,
Kozyak Tropin & Throckmorton, P.A., Counsel for Plaintiffs, 200 South Biscayne Boulevard,
Suite 2800, Miami, FL 33131; and Bruce E. Gerstein, Esq., Garwin, Bronzaft, Gerstein &

Fisher, LLP, Co-Counsel for Plaintiffs, 1501 Broadway, Room 1416, New York, NY 10036.

; - /
< E\ 2
Richard E. Landman

SSL-MIAL 30110206v3
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IN THE CIRCUIT COURT OF THE
ELEVENTHIJUDICIAL CIRCUIT, IN AND
FOR MNIAMI-DADE COUNTY, FLORIDA

EDWARD LIPUMA and RAFAEL A.

BERGOLLA, on Behalf of Themselves CASE NO: 03-19365 CA 09

and All Others Similarly Situated and

on Behalf of the General Pubilic, CLASS REPRESENTATION
Plaintiff,

v.

AMERICAN EXPRESS COMPANY, a New
York Corporation, AMERICAN EXPRESS
TRAVEL RELATED SERVICES, INC,, a
New York Corporation and AMERICAN
EXPRESS CENTURION BANK, a New
York Corporation,

Defendants.

NOTICE OF HEARING

PLEASE TAKE NOTICE that Phintiff has set down for hearing the following and all

parties are required to appear:

Matter: Motion for Protective Order
Date: Wednesday, November 5, 2003
Time: 8:30 a.m.

Place: Honorable Marc Schumacher

Miami-Dade County Courthouse
73 West Flagler Street, Room 625
Miami, Florida 33130 .

AMERICAN WITH DISABILITIES ACT OF 1990
In accordance with the Amencans With Disability Act of 1990, persons needing a speciad accommodation to patticipate in thiz

proceeding should contact the Court ADA Coordinator/Blls 1D Pettigrew, no later than 7 days prior to the proceeding at (305) 375-
2006 (voice) ur (305) 375-2607 ('TDDy

Lad SFFICES KOZYAY. TROFPIN & THRDOCZKMORTGON, P A, -

2800 WACHOVIA FINANCIA. CENTES 20052 STH BiSCANE BOULEVARD, MIAM!I, FLORIDA 33131 - TEL. '305)372-18C0
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2y }1\
Respectfullv submutted this ’JZ(_C;__ dav of October 2003.

KOZYAK TROPIN & THROCKMORTON, P.A.
200 South Biscayne Boulevard, Suite 2800
Miami, Florida 33131
Telephone: (305) 372-1800/Facsimile: (305) 372-3508
-
By - ( .—1,_7 4 p/(,/
Adam M. Moskowitz, FBiQ: 984280
Thomas A. Tucker Ronzetti, FBN: 965723

CERTIFICATE OF SERVICE

WE HEREBY CERTIFY that a trueand correct copy of the above and foregoing was mailed
by regular U.S. Mail to: Stroock & Stroock & Lavan LLP, Richard E. Landman, 200 South Biscayne

™
Boulevard, 3160 Wachovia Financial Center, Miami, Florida 33131-2385 on this 7 day of October

2003.

3241012318

LAN CFFIiCES FQOZYTAK TROPIN & THADCKMORTON, P.A.

2BOC WACZHCT /A FiliANWT AL CENTIR 220 S2.TH BISZANE 8OULEYARD, MIAMI, FLORIDA 3313) + TEL./30S:372.:8GC0
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o - IN THE CIRCUIT COURT OF THE 11TH
JUDICIAL CIRCUIT, IN AND FOR
MIAMI DADE COUNTY. FLORIDA

CIVIL DIVISION
CASE NO. 03-19365 CA 09

EDWARD LIPUMA and RAFAEL A.
BERGOLLA, on Behalf of Themselves and
All Others Similarly Situated and on Behalf of
the General Public,

Plaintiffs, -

V.

AMERICAN EXPRESS COMPANY, a New York
Corporation, AMERICAN EXPRESS TRAVEL
RELATED SERVICES COMPANY, INC,, a New York
Corporation and AMERICAN EXPRESS CENTURION
BANK, a New York Corporation,

Defendants.
/

MOTION FOR PROTECTIVE ORDER

Pursuant to Rule 1.280(c), Florida Rules of Civil Procedure, defendans American
Express Company, American Express Related Services Company, Inc. and Americar Express
Centurion Bank move for protection against discovery propounded by plaintiffs and state:

1. The complaint in this action was filed on August 26, 2003.

2. The complaint alleges that the defendants failed sufficiently to disclosz “fees’ that
were allegedly charged in connection with credit card purchases made in foreign comﬁcs.

3. Count I of the complaint alleges violation of the Florida Deceptive and Unfair

Trade Practices Act. Count [ alleges unjust enrichment.

STROUTE & STROOQCK & LAVAN LLP © MIAM! - NERW YORK - LC® ANCITS
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4, Defendants answeredrthe complaint 0a October 15, 2003 and asserted, among
other things, that plaintiffs are bound by arbitration provisions included in their Amernican
Express cardholder agreements (collectively, the *“Arbiiration Provision’) and cannot proceed
with this action in Court.

5. Defendants are preparing and soon will be filing a motion to stay this action and
to compel arbitration. Defendants have so notified counsel for plaintiffs.

6. Notwithstanding that the arbiration issue h;15 vet to be decided by the Court, on
September 23, 2(_)03, Plaintiffs served their first sct of interrogatories and request for production
of documents, the responses to which are due for s“ervice on October 28, 2003.

7. In addition, on October 13, 2003, Plaintiffs served their first notice of taking the
deposition of the corporate representative(s) of American Express Travel Related Services
Company, Inc. The deposition is scheduled for November 10, 2003.

8. These three discovery requests are premature because this Court has not yet
determined whether to compe! arbitration. In the event that ths Court compels arbitration (which
we believe would be the correct result here), then the discovery requests would be moot because
all issues pertaining to discovery, including whether there is any right to take discovery, would
need to be addressed by the arbitration panel. In zddition, under all applicable laws, there is a
danger that by responding to discovery, the party so responding may be deemed to have waived
its right to compel arbitration. Thus, the defendan:s may be irreparably harmed if required to

1espond to discovery al thus une.

STROOCLE & STROCCE & LAVAN LLP - S IAMI « N2I'T YORK - 205 ANCLILDS
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9. The Arbitration Prov:sion (which is included in the copy of the Cardholder
Agresment attached to the deposition notice at 1ssue) provides, in pertinent part:

Arbitraton: This Arbitration Provision sets forth the
circumstances and procedures under which Claims (as defined
below) may be arbiirated instead of litigated in court.

As used in this Arbitration Provision, the term *“Claim” means any
claim, dispute or controversy between you and us arising from or
relzting to the Cardrmemnber Agreement.. .or the relationship
resulting from the Agreement...including the validity,
enforceability or scope of this Arbitration Provision, the
Agreement or any prior agreement.

* &k K %

Any Claim shall be resolved upon the election by you or us, by
arbitration pursuant to this Arbitration Provision and the code of
proczdures of the national arbitration organization to which the
Claim is r=ferred in effect at the time the Claim is filed.

* ok W Wk

[F ARBITRATION IS CHOSEN BY ANY PARTY WITH
RESPECT TO A CLADM, NEITHER YOU NOR WE WILL
HAVE TEE RIGHT TO LITIGATE THAT CLAIM IN COURT
OR HAVE A JURY TRIAL ON THAT CLAIM, OR TO
ENGAGE IN PRE-ARBITRATION DISCOVERY EXCEPT
AS PROVIDED FCR IN THE CODE OF PROCEDURES OF
THE NA=, JAMS OR AAA, AS APPLICABLE.

L . B

This Arbiiration Provision is made pursuant to a transaction
involving interstaic commerce, and shall be governed by the
Federal Arbitration Act, 9 U.S.C. Sections 1 — 16, as it may be
amended.

(emphneig added).
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10. Thus, pursuant to the express terms of the Arbitration Provision, not only are the

Plaintiffs obligated to arbitrate their dispute in this action, but also they are expressly prohibited

from engaging in “PRE-ARBITRATION DISCOVERY.” Plaintiffs’ discovery requests are
therefore entirely inconsistent with the Arbitration Provision at issue.

11. Arbitration is a favored means of dispute resolution and contractual provisions
requiring arbitration are routinely enforced under applicable law.

12. The Arbitration Provision here is governed by the Federal Arbitration Act,
SUS.C. §§ l-lq (the “FAA"), because the Arbitration Provision was made pursuant to a
transaction involving interstate commerce. Id. at § 2.

13. In addition, the Arbitration Provision itself provides that it shall be governed by
the FAA.

14.  Ttis well established that the FAA *‘creates a presumption in favor of

arbitrebility.” Paladino v. Avnet Computer Techs., Inc. 134 F.3d 1054, 1057 (11th Cir. 1998).

The FAA constitutes “a congressional declaration of a liberal federal policy favoring arbitration
agreements, notwithstazding any state substantive or procedural policies to the contrary.” Moses

H. Cone Memorial Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 24 (1983). “[T]he basic purpose

of the FAA is to overcome courts’ refusals to enforce agreements to arbitrate.” Allied —Bruce

Terminix Companies. Inc. v. Dobson, 513 U.S. 265, 270 (1994). Indeed, a federal district court

faced with nearly identical claims based on foreign currency conversion practices in connection

with credit cards recently held that such claims, like plaintiffs’ here, were subject to arbitration

STPOOCK & STRGODCK & LAVAN LLP * MIAMI * NEV YORF « LOS ANCELTY
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pursuant to the arbitration agreement contained in the cardholders’ credit card agreements. InRe

Currency Conversion Fee Litig., 265 F. Supp. 2d 385, 416 (S.D.N.Y. 2003).

15. Courts have also held, however, that a party may be deemed to have waived its
right to arbitrate if the party “substantially participates in litigation to a point inconsistent
with an intent to arbitrate and this participation results in prejudice to the opposing

party.” Morewitz v. West of England Ship Owners Mut. Protection and Indem. Assoc., 62 F.3d

1356, 1366 (11th Cir. 1995). Prejudice has been found in —simations whers the party seeking

arbitration allows the opposing party to undergo the types of litigation expenses that arbitration

was designed to alleviate. Id.; see also Puchner v. Drexel Burnham Lambert. Inc., 498 So. 2d
550 (Fla. 3d DCA 1986) (holding that a brokerage house waived its right to ccmpel arbitration
due in part to substantial engagement in court proceedings and discovery).

16,  Here, if the defendants were required to respond to interrogatories, respond to
production requests, or appear for deposition, then there is a danger that the defendants would be
deemed to have “‘substantially participated” in litigation to an extent irconsisient with their inteat
to arbitrate. Additionally, if the defendants responded to discovery and raised appropriate
objections, then plaintiffs would arguably be forced to incur litigation expenses that the
Arbitration Provision was designed to prevent and therefore plaintiffs could argue that they were
prejudiced by being forced to litigate discovery objections.

17.  In short, if the defendants were required to respond to discovery at this point in
the procecding, then their responses might be construced as a waives ol ilcii tiglit o vuiupel

arbitration.
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18. P:s aresult of the fort;going, discovery should be postponed until the Court
determines whether this action 1s subject o arbitretion. |

WHEREFORE, the Defendants respecifully request that this Court enter a protective
order protecting the defendants from zll discovery pending this Court’s ruling on the defendant’s
motion to compel arbitration and awarding such further relief as the Cowrt deems just and proper.

Dated: OQctober 28, 2003 Respectfully submitted,

STROOCK & STROOCK & LAVAN LLP
Attomeys for Defendants

200 South Biscayns Boulevard

3160 Wachovia Financial Center

Miami, Florida 33131-5323

Telephone: (505) 358-9900

Facsimile: (305) 789-9302

s 6 L

Richard B. Simrag
Floridz Bar No. §90571
rsimring@stroock.com
Richar¢ E. Lancdman
Florida Bar No. 149713
rlandman@stroock.com
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CERTIFICATE OF SERVICE

1 HEREBY CERTIFY that a true and correct copy of the foregoing was served by
. . ap< .
facsimile and U.S. mail this :—f day of October, 2003, on Thomas A. Tucker Ronzetti, Esq.,
Kozyak Tropin & Throck=morton, P.A., Counsel for Plaintiffs, 200 South Biscayne Boulevard,
Suite 2800, Miami, FL 33131; and Bruce E. Gerstein, Esq., Garwin, Bronzaft, Gerstein &
Fisher, LLP, Co-Counse! for Plaintiffs, 1501 Broadway, Room 1416, New York, NY 10036.

0 2 AL

“Richard E. Landman

SSL-MIA1 30!10206v3
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IN THE CIRCUIT COURT OF THE
ELEVENTHJUDICIAL CIRCUIT, IN AND
FOR MIAMI-DADE COUNTY, FLORIDA

EDWARD LIPUMA and RAFAEL A.

BERGOLLA, on Behalf of Themselves CASE NO: 03-19365 CA 09

and All Others Similarly Situated and

on Behalf of the General Public, CLASS REPRESENTATION
Plaintiff,

V.

AMERICAN EXPRESS COMPANY, a New
York Corporation, AMERICAN EXPRESS
TRAVEL RELATED SERVICES, INC,, a
New York Corporation and AMERICAN
EXPRESS CENTURION BANK, a New
York Corporation,

Defendants.

RE-NOTICE OF HEARING
(Per Defendant’s Counsel’s Request)

PLEASE TAKE NOTICE that Plaintiff has set down for hearing the following and all

parties are required to appear:

Matter: Motion for Protective Order
Date: Monday, November 17, 2003
Time: 8:30 a.m.

Place: Honorable Marc Schumacher

Miami-Dade County Courthouse
73 West Fiagler Street, Room 625
Miami, Florida 33130

AMERICAN WITH DISABILITIES ACT OF 1990
In accordunce with the Amencans With Drabiity Act of 1990, persons needing # special accommaodittion to participate in this
proceeding should contact the Court ADA Coordinator/Ellis D Pettigrew, no later than 7 days prior to the proceeding at (308) 375-
2006 (voice) or (3055 375-2007 (1 DD)

AW OFFICES KOZYAK TROPIN & THROCKMORTON. P A,
2B00 WACHOVIA FINANCIAL CINTER, 200 S0UTH BISCAYNE BOULEVARD, MIAMI, FLORIDA 33131 - TEL.1305)'372-1800
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Respectfully submitted this 5 day of November 2003.

KOZYAK TROPIN & THROCKMORTON, P.A.
200 South Biscayne Boulevard, Suite 2800

Miami, Florida 33131

Telephone: (305) 372-1800/Facsimile: (305) 372-3508

Lo

Adam M. Moskowitz, FBN: 984280
Thomas A. Tucker Ronzetti, FBN: 965723

By:

CERTIFICATE OF SERVICE

WE HEREBY CERTIFY that a true and correct copy of the above and foregoing was mailed
by regular U.S. Mail to: Stroock & Stroock & Lavan LLP, Richard E. Landman, 200 South Biscayne
Boulevard, 3160 Wachovia Financial Center, Miami, Florida 33131-2385 on this ¥ day of

November 2003.

3224101231508 2

LAW QFFICES KOZYAK TROPIN & THROCKMORTON, P A.

2800 WACHOVIA FINANCIAL CENTER, 200 SOUTH BISCAYNE BOULEVARD, MIAMI, FLORIDA 33131 « TEL (305! 372-1800
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= g IN THE CIRCUIT COURT OF THE 11TH
JUDICIAL CIRCUIT, IN AND FOR
MIAMI DADE COUNTY. FLORIDA

CIVIL DIVISION
CASE NO. 03-19365 CA 09

EDWARD LIPUMA and RAFAEL A.
BERGOLLA, on Behalf of Themselves and
All Others Simularly Situated and on Behalf of
the General Public,

Plaintiffs, -

V.

AMERICAN EXPRESS COMPANY, a New York
Corporation, AMERICAN EXPRESS TRAVEL
RELATED SERVICES COMPANY, INC,, a New Yotk
Corporation and AMERICAN EXPRESS CENTURION
BANK, a New York Corporation,

Defendants.
/

MOTION FOR PROTECTIVE QORDER

Pursuant to Rule 1.280(c), Florida Rules of Civil Procedure, defendan:s American
Express Company, American Express Related Services Company, Inc. and American Express
Centurion Bank move for protection against discovery propounded by plainiifis aad state:

1. The complaint in this action was filed on August 26, 2003.

2. The complaint alleges that the defendants failed sufficiently to disclose “fees™ that
were allegedly charged in connection with credit card purchases made in foreign countﬁcs.

3. Count I of the complaint alleges violation of the Florida Deceptive and Unfair

Trade Practices Act. Count I alleges unjust enrichment.

STROUCY & STROCCK & LAVAN L1P - Miaml « NET YORK * 208 ANCEILIS
WACHOVIA FiNANCIAL CENTLR, S0C SOUTE FISCAYND BLVI |, SUITI 3120 MIaML, Pl 33131-0323
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4. Defendants answered’thc complaint on October 15, 2003 and asserted, among
other things, that plaintiffs are bound by arbitration provisions included in their American
Express cardholder agreements (collectively, the “Arbitration Provision”) and cannot proceed
with this action in Court. |

5. Defendants are preparing and soon will be filing a motion to stay this action and
to compel arbitration. Defendants have so notified counsel for plaintiffs.

6. Notwithstanding that the arbitration issue h-as yet to be decided by the Court, on
September 23, 2903, Plaintiffs served their first set of interrogatories and request for production
of documents, the responses to which are due for service on October 28, 2003,

7. In addition, on October 13, 2003, Plaintiffs served their first notice of taking the
deposition of the corporate representative(s) of American Express Travel Related Services
Company, Inc. The deposition is scheduled for November 10, 2003.

8. These three discovery requests are premature because this Court has not yet
determined whether to compel arbitration. In the event that the Court compels arbitration (which
we believe would be the correct result here), then the discovery requests would be moot because
all issues pertaining to discovery, including whether there is any right to take discovery, would
need to be addressed by the arbitration panel. In addition, under all applicable laws, there is a
danger that by responding to discovery, the party so responding may be decmed to have waived
its right to compe] arbitration. Thus, the defendants may be irreparebly harmed if required to

respond to discovery at this time.

LTROOCE M STROUCZE & LAYAN LLP ¢ 8I1a w1 « NOW YORK - 2C! ANCILDS
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9. The Arbitration Provision (which is included in the copy of the Cardholder
Agreement attached to the deposition notice at issue) provides, in pertinent part;

Arbitration: This Arbitration Provision sets forth the
circumstances and procedures under which Claims (as defined
below) may be arbiirated instead of litigated in court.

As uvsed in this Arbitration Provision, the term *“Claim™ means any
claim, dispute or coatroversy between you and us arising from or
relzting to the Cardmember Agreement.. .or the relationship
resulting from the Agreement...including the validity,
enforceability or scope of this Arbitration Provision, the
Agreement or any prior agreement.

oAk K ok

Any Claim shall be resolved upon the election by you er us, by
arbitration pursuant to this Arbitration Provision and the code of
procedures of the na:ional arbitration organization to which the
Claim is referred 1n effect at the tirme the Claim is filed.

* oW g ke

IF ARBITRATION IS CHOSEN BY ANY PARTY WITH
RESPECT TO A CLADM, NEITHER YOU NOR WE WILL
HAVE THE RIGHT TO LITIGATE THAT CLAIM IN COURT
OR HAVE A JURY TRIAL ON THAT CLAIM, OR TO
ENGAGE IN PRE-ARBITRATION DISCOVERY EXCEPT
AS PROVIDED FOR IN THE CODE OF PROCEDURES OF
THE NAF, JAMS OR AAA, AS APPLICABLE.

EEEE

Tris Arbitration Provision is made pursuant to a transaction
involving interstate commerce, and shall be governed by the
Federal Arbitration Act, 9 U.S.C. Sections 1 - 16, as it may be
apiended.

SIRCLEORN & STPLULIR & LaAVAN LI - MIAME - NLW YORK - LOS ANGLLFES
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-

10. Thus, pursuant to the express terms of the Arbitration Provision, not only are the

Plaintiffs obligated to arbitrate their dispute in this action, but also they are expressly prohibited

from engaging in "PRE-ARBITRATION DISCOVERY.” Plaintiffs’ discovery requests are
therefore entirely inconsistent with the Arbitration Provision at issue.

11, Arbitration is a favored means of dispute resolution and contractual provisions
requiring arbitration are routinely enforced under applicable law.

12. The Arbitration Provision here is governed by the Federal Arbitration Act,
9U.S.C. §§ 1-16_ (the “FAA”), because the Arbitration Provision was made pursuant to a
transaction involving interstate commerce. Id. at § 2. |

13. In addition, the Arbi‘ration Provision itself provides that it shall be governed by
the FAA.

14.  Ttis well established that the FAA *‘creates a presumption in favor of
arbitrability.”” Paladino v. Avnet Computer Techs., Inc. 134 F.3d 1054, 1057 (11th Cir. 1998).
The FAA constitutes “a congressional declaration of a liberal federal policy favoring arbitration
agresments, notwithstaading any state substantive or procedural policies to the conirary.” Moses

H. Cone Memorial Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 24 (1983). “[T]he basic purpose

of the FAA is to overcome courts’ refusals to enforce agreements to arbitrate.” Allied —Bruce

Terminix Companies. Inc. v. Dobson, 513 U.S. 265, 270 (1994). Indeed, 2 federal district court

faced with nearly identical claims basesd on foreign currency conversion practices iz connection

..... himmt th arhatratiAn

with credit cards recently held that such ciaims, like plaintiffs’ here, were subject to arbitration

$TA00LZK L2 STEHOTCE &€ LAVAN LLP © MIAM! * NIW YORE « LOY ANCELTS
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pursuant to the arbitration agreement contained in the cardholders’ credit card agreements. In Re

Currency Conversion Fee Litig., 265 F. Supp. 2d 385, 416 (S.D.N.Y. 2003).

15. Courts have also held, however, that 2 party may be deemed to have waived its
right to arbitrate if the party “substantially participates in litigation to a point inconsistent
with an intent to arbitrate and this participation results in prejudice to the opposing

party.” Morewitz v. West of England Ship Owners Mut. Protection and Indem. Assoc., 62 F.3d

1356, 1366 (11th Cir. 1995). Prejudice has been found in situations where the party seeking

arbitration allows the opposing party to undergo the types of litigation expenses that arbitration

was designed to alleviate. Id.; see also Puchner v. Drexel Burnham Lambert. Inc., 498 So. 2d
550 (Fla. 3d DCA 1986) (holding that a brokerage house waived its right to compel arbitration
due in part to substantial engagement in court proceedings and discovery).

16.  Here, if the defendants were required to respond to interrogatories, respond to
production requests, or appear for deposition, then there is 2 danger that the defendants would be
deemed to have “‘substantially participated” in litigation to an extent inconsistent with their intent
to arbitrate. Additionally, if the defendants responded to discovery and raised appropriate
objections, then plaintiffs would arguably be forced to incur litigation expenses that the
Arbitration Provision was designed to prevent and therefors plaintiffs could argue that they were
prejudiced by being forced to litigate discovery objections.

17. In short, if the defendants were required to respond to discovery at this point in

the procceding, then their responses might be construed as a wajver of their nght to compel

arbitration.

CTADCCEKE & STROOCK & LAVAN 129 « MIAM! - NES YOAK - 107 ANGPLIS
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18.  Asaresultof the foregoing, discovery should be postponed until the Court

determines whether this action is subject to arbitration.
WHEREFORE, the Defendants respec:fully request that this Court enter a protective
order protecting the defendants from zll discovery pending this Court’s ruling on the defendant’s

motion to compel arbitration and awarding such further relief as the Court deems just and proper.

Dated: October 28, 2003 Xespectfully submitted,

STROOCK & STROOCK & LAVANLLP
Attorneys for Defendants

200 South Biscayne Boulevard

3160 Wachovia Financial Center

Miami, Florida 33131-5323

Telephone: (305) 358-9500

Facsimile: (305) 789-9302

By: /é,@;y & /f/;mhrm/

Richard B. Simring
Florida Bar No. 890571
rsimring@stroock.com
Richard E. Landman
Florida Bar No. 149713
Tlandman(@stroock com

LTROOCK & STROCZZ & LAVAN 117 ¢ Aiatil - LEW YLIK » LOS ANCELLS
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true znd correct copy of the foregoing was served by
o o aplC :
facsimile and U.S. mail thlsff day of October, 2003, on Thomas A, Tucker Ronzetti, Esq.,
Kozyak Tropin & Throckmorton, P.A., Counsel for Plaintiffs, 200 South Biscayne Boulevard,
Suite 2800, Miami, FL 33131; and Bruce E. Gerstein, Esq., Garwin, Bronzaft, Gerstein &
Fisher, LLP, Co-Counss! for Plaintiffs, 1501 Broadway, Room 1416, New York, NY 10036.

e P8 2 A

Richard E. Landman

SSL-MIA1 30110206v3
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IN THE CIRCUIT COURT OF THE
11th JUDICIAL CIRCUIT IN AND
FOR MIAMI-DADE COUNTY,

FLORIDA
EDWARD LIPUMA and RAFAEL A.
BERGOLLA, on Behalf of Themselves CASE NO: 03-19365 CA 09
and All Others Similarly Situated and
on Behalf of the General Public, CLASS REPRESENTATION
Plaintiff,
V.

AMERICAN EXPRESS COMPANY, a New
York Corporation, AMERICAN EXPRESS
TRAVEL RELATED SERVICES, INC,, a
New York Corporation and AMERICAN
EXPRESS CENTURION BANK, a New
York Corporation,

Defendants.

PLAINTIFFS’ RESPONSE IN OPPOSITION TO
DEFENDANTS’ MOTION FOR PROTECTIVE ORDER

Five days after initial discovery in this case was required to be produced, the Defendants
opted instead to move for a protective order. They claim the Plaintiffs cannot receive discovery
becausc at some point the Defendants will move to compel arbitration. But. as the Plaintiffs alleged
in detail in their complaint, the Defendants’ arbitration agreement — one term of many in the small
text, take-it-or-leave-it agreement the Defendants use to prevent consumer protection lawsuits like
this — 1s plamnly unconscionable. Florida case law uniformly holds that the Plaintiffs are entitled to
the discovery that was propounded on this issue. The Court should accordingly deny the Defendants’

motion for protective order.

3224101723134
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I.  Background

Plaintiffs, holders of Amecrican Express credit cards, are suing as class representatives to
recover foreign currency transaction fees illegally charged by the Defendants on their cardholders
for purchases of goods and services which are denominated in non-U.S. currency. To prevent this
claim from going forward, the Defendants are seeking to stay the case and compel arbitration.

The Plaintiffs contend that the arbitration provisions contained in the American Express
cardmember agreements are unconscionable and unenforceable. The agreements are adhesion
contracts, forced on consumers of unequal bargaining power on a take-it-or-leave-it basis. See
Complaint at § 27. The arbitration and class action waiver provisions are substantively
unconscionable because they unlawfully limit the legal remedies available to consumers and act to
improperly insulate American Express from liability. See id. at § 28.

The Defendants’ attempts to thwart discovery are unwarranted and obstructionist. The
discovery requests were served on the Defendants on September 23, 2003.  Accordingly, the
Defendants were required 1o respond to those requests by no later than October 23,2003. Their only
response came in the form of a Motion for Protective Order, five days after the responses were due.
These tactics are evidence of the Defendants” attempts to deprive the Plaintiffs of discovery to which
they are clearly entitled.

II.  Discussion

The law in Florida makes clear that the Plaintiffs are entitled to conduct discovery on the
issue of, inter alia, whether the partics entered into a valid arbitration agreement, prior to the Court
resolving the Defendants™ motion to compel arbitration. Such discovery will enable Plaintiffs to

demonstrate that the arbitration provisions contained in the American Express cardmember

INAH0L 231340 ) -
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agreements are unconscionable and. therefore. unenforceable.

In ruling on a motion to compel arbitration, a court must consider: (1) whether the parties
have entered into a valid arbitration agreement; (2) whether an arbitrable issue exists; and (3)
whether the right to arbitration has been waived. See Seifert v. U.S. Home Corp., 750 So. 2d 633,
636 (Fla. 1999). When a factual dispute exists as to any one of these elements, a court must hear and
resolve that dispute in an evidentiary hearing. See Travelers Ins. Co. v. Irby Constr. Co., Inc., 816
So. 2d 829, 830 (Fla. 3d DCA 2002).

In the present case, a dispute exists as to whether the parties have entered into a valid
arbitration agreement. As the Plaintiffs have alleged in the Complaint, the Defendants’ arbitration
provisions contained in the cardmember agreements are unconscionable, defeat the very purpose of
Florida's Deceptive and Unfair Practices Act, and are thcrefore not valid. To demonstrate
unconscionability. the Plaintiffs must be permitted to conduct discovery with regard to the
Defendants’ practices and dealings with potential customers as they relate to the cardmember
agreements. Uniformly. Florida case law so holds.

In Chapman v. King Motor Co. of South Florida, 833 So. 2d 820. 821 (Fla. 4" DCA 2002),
the Fourth District, presented with a similar situation. reversed the trial court’s order requiring the
parties to arbitrate before they had the opportunity to conduct discovery and have an evidentiary
hearing on the issue of the unconscionability of the arbitration clause. The court stated that
“[a)ppellants’ allegations of procedural unconscionability also raise issues of fact requiring an
evidentiary hearing.” ld. See also Belisouth Mobility LLC v. Christopher, 819 So.2d 171,173 (Fla.
4™ DCA 2002) (holding that an evidentiary hearing was required prior to resolution of motion to

compel arbitration ); Travelers Ins., 816 So. 2d at 830 (remanding case “for an expedited evidentiary

LS

224101 2313401
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hearing to make a determination as to the nature and extent of the right to compel arbitration . . .”).

This is precisely the type of evidence that Plaintiffs are seeking in discovery. This discovery
will reveal that potential cardmembers .have no opportunity to bargain over the arbitration provisions.
and are forced to accept the terms of the agreements on a take-it-or-leave-it basis. These facts, and
others which will be revealed through discovery, will establish that the arbitration provisions are
unconscionable.

The Defendants do not offer a single authority to suggest that Plaintiffs are not entitled to
such discovery, because none exists. Instead, Defendants state that the arbitration provision is
governed by the FAA which favors arbitration of claims and that the arbitration provision precludes
plaintiff from conducting pre-arbitration discovery. However, Defendants argument puts the cart
before the horse by presuming a valid, controlling arbitration agreement. The issue of validity of an
arbitration clause is an issue of state contract law. See Powertel, Inc. v. Bexlev, 743 S0.2d 570, 574
(Fla. 1" DCA 1999). Section 2 of the FAA states that an arbitration clause can be invalidated on
such grounds as exist ““at law or in equity for the revocation of a contract.” Thus. generally
applicable contract defenses, “such as fraud, duress or unconscionability. may be applied to
invalidate arbitration agreements without contravening {the Federal Arbitration Act].”™ /d. As noted
above, Plaintiffs seck discovery in order to establish the unconscionability of the arbitration
provision and Florida Courts require that this determination be based on an evidentiary record.
Dcfendants citation to the FAA and arbitration provision are therefore irrelevant.

The Defendants also contend that, should they comply with their discovery obligations, they
risk waiving their ability to move to compel arbitration. See Motion for Protective Order at § 15.

Defendants’ argument misscs the point. The Plaintiffs have not argued and are not arguing waiver.

1224100231341 1 4
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Instead, the Plaintiffs have pled that the arbitration provision is unconscionable. contrary to public
policy. and so uncnforceable, and simply ask for the discovery to which they are entitled, in order
to prove their position.
III.  Conclusion
The Defendants’ obstructionist efforts to avoid discovery on the issue of arbitrability are not
supported by the law. Binding precedent requires discovery and an evidentiary hearing on any
factually disputed matters relating arbitrability. In this case. a factual dispute exists as to whether
a valid arbitration agreement exists. Accordingly. the Plaintiffs are entitled to conduct discovery on
the issue of arbitrability prior to the Court ruling on the propriety of arbitration. Plaintiffs
respectfully request that this Court deny the Defendants’ Motion for Protective Order, require the
Defendants to answer the Plaintiffs’ discovery requests within 20 days and appear for their properly
noticed deposition, and grant such other relief as the Court deems just.
Respectfully submitted this$! day of October, 2003.
KOZYAK TROPIN & THROCKMORTON, P.A.
200 South Biscayne Boulevard, Suite 2800

Miami, Florida 33131
Telephone: (305) 372-1800/Facsimile: (305) 372-3508

By:

" Adam M. Moskowitz, FBN: 984280
Thomas A. Tucker Ronzetul, FBN: 965723
John Gravante, [II, FBN: 617113

GARWIN, BRONZAFT, GERSTEIN & FISHER, LLP
Bruce E. Gerstein, Esq.

Kevin Landau, Esq.

1501 Broadway, Room 14106

New York, New York 10036

W
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CERTIFICATE OF SERVICE

WE HEREBY CERTIFY that a truc and correct copy of the above and foregoing was mailed
by regular U.S. Mail to: Richard Simnng, Esq., Stroock & Stroock & Lavan LLP, 200 South
Biscayne Boulevard, 3160 Wachovia Financial Center, Miami, Florida 33131-2385 on this Zl_ day
of W 2003.

Dedlor”
(o
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833 So0.2d 820
27 Fla. L. Weekly D2594
(Cite as: 833 So.2d 820)

H
District Court of Appeal of Florida,
Fourth District.

John CHAPMAN and Terry G. VILLAIRE,
Appellants,

\ A
KING MOTOR COMPANY OF SOUTH
FLORIDA, a Florida corporation, Appellee.

No. 4D01-4993.

Dec. 4, 2002.
Rehearing Denied Jan. 16, 2003.

Automobile purchasers filed complaint against
automobile dealership for violations of Motor
Vehicle Retail Sales Finance Act, Deceptive and
Unfair Trade Practices Act, and for fraud and
deceit. The Seventeenth Judicial Circuit Court,
Broward County, Leroy H. Moe, J., entered order
requiring parties to arbitrate without allowing for
evidentiary hearing on issue of unconscionability of
arbitration agreement. Purchasers appealed. The
District Court of Appeal, Warner, J., held that
purchasers were entitled to evidentiary hearing on
unconscionability of arbitration agreement.

Reversed and remanded.

West Headnotes

{1} Arbitration €=23.11
33k23.11 Most Cited Cases

Automobile purchasers were entitled to evidentiary
hearing to determine whether arbitration agreement
contained in documents signed during purchase was
unconscionable, insofar as it required purchasers 1o
waive certain legal remedies inciuding consumer
rights under Deceptive and Unfair Trade Practices
Act.

[2] Arbitration €=6.2
33k6.2 Most Cited Cases

To support a tinding of unconscionability sufficient
to invalidate an arbitration clause, the court must
find that the contract is both procedurally and
substantively unconscionable.

Pag

Page |

*821 Sharon C. Degnan and Diane H. Tutt of
Diane H. Tutt, P.A, Plantation, for appeliants.

Ricardo A. Reyes of Tobin & Reyes, P.A., Boca
Raton and Nancy W. Gregoire of Bunnell, Woulfe,
Kirschbaum. Keller, Mcintyre & Gregoire, P.A,,
Fort Lauderdale, for appellee.

WARNER, J.

In this appeal, appellants/plaintifts challenge the
trial court's order requiring the parties to arbitrate
their case before they had the opportunity to
conduct discovery and have an evidentiary hearing
on the issue of the unconscionability of the
arbitration clause. Because we conclude that an
evidentiary hearing is required, we reverse.

Appellants filed a complaint for violations of the
Motor Vehicle Retail Sales Finance Act, the Florida
Deceptive and Unfair Trade Practices Act, and for
fraud and deceit in connection with the purchase of
an automobile from defendant. They further alleged
that the arbitration agreement contained in the
documents they signed was unconscionable.
Without an evidentiary hearing. the trial court
ordered the case to arbitration.

[1][2] A trial court's decision on the validity of an
arbitration agreement is a matter of contract
interpretation subject to de novo review. See Ocwen
Fed. Bank FSB v. LVWD, Ltd, 766 So.2d 248, 249
(Fla. 4th DCA 2000). To support a finding of
unconscionability  sufficient to  invalidate an
arbitration clause, the court must find that the
contract is both procedurally and substantively
unconscionable. See Powertel, [nc. v. Bexley, 743
So0.2d 570, 574 (Fla. Ist DCA 1999). On its face,
the terms of the arbitration provision in this case
reveal similar concerns as to its substantive
unconscionability as were found in Powertel where
it required appellants to waive certain  legal
remedies, including their consumer rights under the
Deceptive and Unfair Trade Practices Act. See id. at
576. See also Bellsouth Mobiluy LLC v
Christopher. 819 So.2d 17}, 173 (Fla 4th DCA
2002). Appcellants'  allegations of  procedural
unconscionability also raise issues of fact requiring
an evidentiary hearing.
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(Cite as: 833 So.2d 820)

We therefore reverse and remand for the court to

conduct an evidentiary hearing *822 on the validity

of the arbitration clause.

STEVENSON and TAYLOR, JJ., concur.

833 So.2d 820, 27 Fla. L. Weekly D25%94

END OF DOCUMENT
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IN THE CIRCUIT COURT OF THE 11TH
JUDICIAL CIRCUIT, IN AND FOR
MIAMI-DADE COUNTY, FLORIDA

CIVIL DIVISION
CASE NO. 03-19365 CA 09
EDWARD LIPUMA, et al,,
Plaintiffs,
: COPY
AMERICAN EXPRESS COMPANY, et al,,
Defendants.

/

AGREED ORDER

THIS CAUSE CAME before the Court on the Motion For Protection filed by the
defendants. The Court having been advised that the parties agree to the entry of this Order and
being otherwise duly advised in the premises hereby ORDERS AND ADJUDGES:

1. The motion for protection is granted in part and denied in part as set forth below.

2. Defendants may contend that plaintiffs are required to arbitrate the claims
asserted in this action on an individual basis pursuant to cardmember agreements.

3. The parties have agreed tc engage in limited discovery regarding whether the
arbitration provision at issue is a valid agreecment to arbitrate.

4, The court orders that engaging in such limited discovery does not constitute a
waiver of rights by the defendants in respect of their anticipated motion tn compel arbitration and
plaintiffs shall not opposc any motion to compel arbitration on the ground that engaging in

discovery constituted a waiver of such rights.
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5. Plaintiffs propounded document requests and interrogatories on September 23,
2003 and requests for admission on October 30, 2003. On or before December 8, 2003,
Defendants shall serve responses and/or objections to those discovery requests.

6. On or before December 15, 2003, Defendants shall make available, in accordance
with Rule 1.350, Florida Rules of Civil Procedure, the documents responsive to those production
requests to which it does not object.

DONE AND ORDERED in Chambers at Miami, Miami-Rade ounté/dF&)gSay this

onrorm

___day of November, 2003. NOV 17 2003

Marc Schumacher
Circuit Court Judge

Marc Schumacher
Circuit Court Judge
Copies furnished to all counsel of record

SSL-MIA1-30110746v4
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IN THE CIRCUIT COURT OF THE
ELEVENTH JUDICIAL CIRCUIT, IN
AND FOR MIAMI-DADE COUNTY,

FLORIDA
EDWARD LIPUMA and RAFAEL A.
BERGOLLA, on Behalf of Themselves CASE NO: 03-19365 CA 09
and All Others Similarly Situated and
on Behalf of the General Public, CLASS REPRESENTATION
Plaintiff,
V.

AMERICAN EXPRESS COMPANY, a New
York Corporation, AMERICAN EXPRESS
TRAVEL RELATED SERVICES COMPANY,
INC., a New York Corporation and AMERICAN
EXPRESS CENTURION BANK, a New

York Corporation,

Defendants

PLAINTIFFS’ FIRST REQUEST FOR
ADMISSIONS REGARDING ARBITRABILITY ISSUES

Plaintiffs, by and through undersigned counsel and pursuant to Rule 1.370(a) of the Florida
Rules of Civil Procedure, propound the following requests for admission to be admitted or denied
within 30 days.

I. DEFINITIONS AND INSTRUCTIONS

-

1. “Agreement” means “The Fidelity American Express® Cardmember Agreement
American Express Cardmembership,” a copy of which is attached.
2. “Arbitration  Provision” means the provision entitled “Arbitration” in the

Agreement

LAW OFFICES KOZYAK TROPIN & THROCKMORTON, P.A.
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3. “Cardmember™ has the same meaning as it has in the Agreement. but relates
specifically, to the extent that i1s possible, to persons whose billing address is in the State of Florida.

4. “Claim” or “Claims” has the same meaning as it has in the Agreement.

5. “Class Action Provisions” means those provisions in the Agreement referring to class

claims, including but not limited to the provisions that state:

(1)  “YOU WILL NOT HAVE THE RIGHT TO PARTICIPATE IN A
REPRESENTATION CAPACITY OR AS A MEMBER OF ANY CLASS
OF CLAIMANTS PERTAINING TO ANY CLAIM SUBJECT TO
ARBITRATION.”

(2)  “There shall be no right or authority for any Claims to be arbitrated on a class
action basis or on bases involving Claims brought in a purported
representative capacity on behalf of the general public, other Cardmembers
or other persons similarly situated”.

6. “Documents” means any document or documents in your custody, possession, or
control, including, but not limited to, any printed, written, records, taped, electronic, graphic.
photographic, or other tangible matter from whatever source, however produced or reproduced.
whether in draft or otherwisc, whether sent or receiver or neither, including the original, all
amendments and addenda and any nonidentical copy (whether different from the original because
of notes made on or attached to such copy or otherwise) of any and all writings, correspondence.
letters, telegrams, telex communications, cables, noies, notations, releases, agreements, contracts,
books, pamphlets, studies, minutes of meetings, recordings, or other memorials of any type of
personal or tclephone conversations, meetings or conferences (including, but not limited to,
telephone bills and long distance charge slips), reports, analyses, evaluations, estimates, projections.

forecasts, receipts, statements, accounts, books of account, diaries, calendars, desk pads, appointment

books, stenographer’s notebooks, transcripts, ledgers, registers, work-sheets, journals, statistical

LAW OFFICES »O2YAXK TROPIN B THROCKMORTYON, P A

CBOD WAZHOVIA FINANT AL CERTER. 200 SOUTH BISCAYNE BOULEVARD, MIAMI, FLORIDA 33:3: - TgL 325)372-1820



Case 1:04-cv-20314-CMA Document 1  Entered on FLSD Docket 02/11/2004 Page 65 of 152

records, cost sheets, summaries, lists, tabulations, digests. cancelled or uncancelled checks or drafts,
vouchers, charge slips, invoices, purchase orders, hotel charges, accountant’s reports, financial
statements, newspapers, periodical or magazine materials, and any material underlying, supporting
or used in the preparation of any documents.

7. “American Express” means the American Express Company and, where applicable,
any predecessors and/or successors in interest, present and former parents, subsidiaries, divisions and
affiliates, and present and former directors, employers, employees, attorneys, agents, other
representatives and all other persons acting under their control or on their behalf.

8. “General Purpose Cards” include credit cards and charge cards.

9. “Credit Cards” means general purpose cards which give borrowers a revolving line -
of credit and let them borrow against it, carrying a balance with an agreed-upon interest rate.

10.  “Charge Cards” means general purpose cards which require a full payment of the
charge by the due date.

11 A “cardholder” is a person or business which has been issued a general purpose card.

12 A “Florida cardholder” is a cardholder whose billing address is in the State of
Flonda

13, A “Potential Florida Cardholder”is a person whe has applied for or is seeking an
American Express General Purpose Card, and who has a Florida billing address.

]‘4. A “foreign currency transaction” is a transaction by a person, as defined herein, using
a general purpose card 1o purchase goods and/or services in a foreign currency.

IS A “foreign currency surcharge” is any fee levied by any Defendants to purchase

goods and/or services in currencies of foreign countries (“foreign currency”)
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16.  “Foreign Currency Provision” means the provision entitled “Transactions Made in
Foreign Currencies” in the Agreement.

17. “You” and “your” mean the defendant responding to these Requests, and, where
applicable, any predecessors and/or successors in interest, present and former parents, subsidiaries,
divisions and affiliates, and present and former directors, employers, employees, attorneys, agents,
other representatives ard all other persons acting under their control or on their behalf.

18.  “Person” means natural persons, preprietorships, public or private corporations,
partnerships, trusts, joint ventures, groups, associations, organizations or other legal entities,
including representatives of any such person or persons.

19.  “Communication” means the transmission, sending and/or receipt of information of
any kind by and/or through any means including, but not limited to speech, writings, language
(computer, foreign or otherwise), computer electronics of any kind (including, but not limited to “e-
mail”’), magnetic tape, videotape. photographs, graphs, symbols, signs, magnetic and/or optical disks,
“floppy disks,” compact discs, CD-ROM discs, sound, radio and/or video signals,
telecommunication, telephone, teletype, facsimile, telegram, microfilm, microfiche, photographic
film of all type and/or other media of any kind. The term “communication” also includes, without
limitation, ail “documenis” (as defined herein) and all inquiries, discussions, conversations,
negotiations, agreements, understandings, meetings, notices, requests, responses, demands,
compl.air‘;ts, and/or press, publicity or trade releases.

20.  “Meeting,” “meet,” or “met” means any assembly, convocation, encounter, or
contemporaneous presence of two or more persons for any purpose, whether planned or not planned,

arranged or scheduled in advance during which a communication of any kind occurred and shall
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include, but not limited to, formal gatherings, conversations, video conferences, and telephone calls.

21, “Marketung” or “market” means all activities involved in the distribution of a product
including, without limitation, advertising, locating and contacting prospective customers, attempting
to sell, making sales presentations, selling, preparing and submitting bids, shipping products,

servicing customers and the supervision and management of the same.

22. Words used in the plural include the singular, and words used in the singular include
the plural.
23, The words “and” and “or” shall be used interchangeably and interpreted in the most

inclusive manner possible.

24 The requests for admissions encompass all terms of Rule 1.370 of the Florida Rules
of Civil Procedure, and the Defendants are reminded that, “when good faith requires that a party
qualify an answer or deny only part of the matter of which an admission is requested, the party shall
specify so much of it as is true and qualify or deny the remainder.” Fla. R. Civ. P. 1.370(a).

II. RELEVANT TIME PERIOD

Unless otherwise indicated, these requests relate to the period between January 1, 1998 and
the present (the “relevant time period”). Your responses should reflect information for that entire
period.

III. REQUESTS FOR ADMISSIONS

! American Express has not allowed any Florida Cardholders to modify the terms of
the Agreement
2. American Express has not allowed any Florida Cardholders to modify the Arbitration

Provision of the Agieement.
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3. American Express has not allowed any Florida Cardholders to modify the Class
Action Provisions of the Agreement.

4 American Express has not allowed any Florida Cardholders to modify the Foreign
Currency Provision.

5. American Express has not allowed any Potential Florida Cardholders to modify the
terms of the Agreement.

6. American Express has not allowed any Potential Florida Cardholders to modify the
Arbitration Provision of the Agreement.

7. American Express has not allowed any Potential Florida Cardholders to modify the
Class Action Provisions of the Agreement.

8. American Express has not allowed any Potential Florida Cardholders to modify the
Foreign Currency Provision of the Agreement.

S. American Express has not allowed any Florida Cardholders to negotiate the terms of
the Agreement

10.  American Express has not allowed any Florida Cardholders to negotiate the
Arbitration Provision of the Agreement.

11. American Express has not allowed any Florida Cardholders to negotiate the Class
Action Provisions of the Agreement.

12 American Express has not allowed any Florida Cardholders to negotiate the Foreign
Currency Provision of the Agreement.

13. American Express has not allowed any Potential Florida Cardholders to negotiate the

terms of the Agreement
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14. American Express has not allowed any Potential Florida Cardholders to negotiate the
Arbitration Provision of the Agreement

15. American Express has not allowed any Potential Florida Cardholders to negotiate the
Class Action Provisions of the Agreement.

16. American Express has not allowed any Potential Florida Cardholders to negotiate the
Foreign Currency Provision of the Agreement.

17. American Express has not issued a Credit Card to a Florida Cardholder who refused
to agree to any provision in the Agreement.

18. American Express has not issued a Credit Card to a Florida Cardholder who refused
to agree to the Arbitration Provision in the Agreement.

19. American Express has not issued a Credit Card to a Florida Cardholder who refused
to agree to the Class Action Provisions of the Agreement.

20 American Express has not issued a Credit Card to a Florida Cardholder who refused
to agree to the Foreign Currency Provision of the Agreement.

21 American Express has not issued a Charge Card to a Florida Cardholder who refused
to agree to any provision in the Agreement.

22 American Express has not issued a Charge Card to a Florida Cardholder who refused
to agree to the Arbitration Provision in the Agreement.

?3. American Express has not issued a Charge Card to a Florida Cardholder who refused
to agree to the Class Action Provisions of the Agreement.

24, American Express has not issued a Charge Card to a Florida Cardholder who refused

to agree to the Foreign Currency Provision of the Agreement.
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25, All Credit Cards issued by American Express in Florida contained the Arbitration
Provision in the Agreement.
26.  All Credit Cards issued by American Express in Florida contained the Class Action
Provisions in the Agreement.
27.  All Credit Cards issued by American Express in Florida contained the Foreign
Currency Provision in the Agreement.
28 All Charge Cards issued by American Express in Florida contained the Arbitration
Provision in the Agreement.
29, All Charge Cards 1ssued by American Express in Florida contained the Class Action
Provisions in the Agreement.
30, Al Charge Cards issued by American Express in Florida contained the Foreign
Currency Provision in the Agreement.
Respectfully submitted this 22 day of October, 2003
KOZYAK TROPIN & THROCKMORTON, P.A.
200 South Biscayne Boulevard, Suite 2800

Miami, Florida 33131
Telephone: (305) 372-1800/Facsimile: (305) 372-3508

Addm M. Moskowitz, FBN: 984280
Thomas A. Tucker Ronzetti, FBN: 965723
John Gravante, IlI, FBN: 617113

GARWIN, BRONZAFT, GERSTEIN & FISHER, LLP
Bruce E Gerstein, Esq.

Kevin Landau, ksq.

1501 Broadway, Room 1416

New York, New York 10036

LAW OFFICES FOZYAK TROPIN & THROCKMORTON, P A,
2BOO WA HOVIA FINARCIAL CENTER 2CC ST oTr BISCAYNE BOULEVAKD. MIAMI, FLORIDA 33131 « TEL 3051 372-1800



' Case 1:04-cv-20314-CMA Document 1 Entered on FLSD Docket 02/11/2004 Page 71 of 152

CERTIFICATE OF SERVICE

WE HEREBY CERTIFY that a trueand correct copy of the above and foregoing was mailed
by regular U.S. Mail to: Richard Simring, Esq., Stroock & Stroock & Lavan LLP, 200 South

Biscayne Boulevard, 3160 Wachovia Financial Center, Miami, Florida 33131-2385 on this 3_‘7_4“day

5, WZ\

[2d

of October, 2003.

3224/101°230848.2

LAW OFFICES KOZYAK TROPIN & THROCKMORTON, P A.
2800 WACHOVIA FINANCIAL CENTER, 200 SOUTH BISCAYNE BOULEVARD, MiAMI. FLORIDA 33131 - TEL (325 372-1800



' Case 1:04-cv-20314-CMA Document 1 Entered on FLSD Docket 02/11/2004 Page 72 of 152

IN THE CIRCUIT COURT OF THE 11TH
JUDICIAL CIRCUIT. IN AND FOR
MIAMI DADE COUNTY, FLORIDA

CIVIL DIVISION
CASE NO. 03-19365 CA 09

EDWARD LIPUMA and RAFAEL A.
BERGOLLA, on Behalf of Themselves and
All Others Similarly Situated and on Behalf of
the General Public,

Plaintiffs, [f_,ﬁ:?i‘ TN S
AMERICAN EXPRESS COMPANY, a New York !
Corporation, AMERICAN EXPRESS TRAVEL K \,‘i"“’/
RELATED SERVICES COMPANY, INC,, a New York , \ \SL Q%
Corporation and AMERICAN EXPRESS CENTURION ’Y\/GO?V 9 '& o
BANK, a New York Corporation, R QQ\ \ Q.ega.?
Q?\ ﬂ(ﬁc'b po*
Defendants. / o c\)“do
ANSWER

Defendants American Express Company (“AEC”), American Express Travel Related
Services Company, Inc. (“AETRS”), and American Express Centurion Bank ("AECB”’)
(collectively, “Defendants”) hereby answer the Complaint dated August 19, 2003 (the
“Complaint™) filed herein by plaintiffs Edward Lipuma (“Lipuma’) and Rafael A. Bergolla
(“Bergolla™) (collectively, “Plaintiffs”), on behalf of themselves and purportedly on behalf of all

others similarly situated and the general public, as follows:'

1. Answering Paragraph 1 of the Complaint, Defendants admit that Plaintiffs purport
to file this action on behalf of themiselves and purporicdly on behalf of all vilic shnilaily situated

persons, although Dcfendants deny that class action treatment is appropriate in this action.

l The defendants will be moving to compel arbitration, and by filing this answer the defendants do

not waive their rights to so move.
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2. Answering Paragraph 2 of the Complaint, Defendants allege that, in connection
with charges incurred by American Express cardmembers with American Express cards in
foreign currencies, AETRS and AECB convert such charges into U.S. dollars on the date it is
processed by AETRS, AECB or their agents at rates set by AETRS and/or AECB based on an
interbank, tourist or (where required by law) official rate, increased by 1% to 2%, which rate
may vary from rates in effect on the date of the transactions. Defendants further allege that the
currency conversion described above is expressly disclosed in the Cardmember Agreements that
are forwarded to American Express cardmembers with their American Express cards and that set
forth the terms and conditions governing the cardmembers’ use of their cards. Defendants
further allege that the currency conversion described above is neither disclosed in, nor required
to be disclosed in, periodic billing statements, applications or solicitations. Except as expressly
alleged herein, Defendants deny the allegations contained in Paragraph 2 of the Complaint.

3. Answering Paragraph 3 of the Complaint, Defendants deny the allegations
contained therein.

4. Answering Paragraph 4 of the Complaint, Defendants admit that Plaintiffs purport
to establish venue in Miami-Dade County (the “County”). Defendants deny that AEC is “‘doing
business” in the State of Florida and that any cause of action accrued in the County. Defendants
admit that AETRS and AECB issue credit cards to residents of the County and acquire
transactions from merchants in the County. Except as expressly admitted herein, Defendants

' ST o R
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5. Answering Paragraph 5 of the Complaint, Defendants lack knowledge or
information sufficient to form a belief as to the truth of the allegations therein and on that basis
deny such allegations.

6. Answering Paragraph 6 of the Complaint, Defendants admit that AEC is a New
York Corporation. Except as expressly admitted herein, Defendants deny the allegations
contained in Paragraph 6 of the Complaint.

7. Answering Paragraph 7 of the Complaint, Defendants admit the allegations
contained therein.

8. Answering Paragraph 8 of the Complaint, Defendants allege that AECB, a wholly
owned subsidiary of AEC, is a Utah industrial loan corporation doing business in the State of
Florida and the County of Miami-Dade. Except as expressly alleged herein, Defendants deny the
allegations contained in Paragraph 8 of the Complaint.

9. Answering Paragraph 9 of the Complaint, Defendants deny the allegations
contained therein.

10.  Answering Paragraph 10 of the Complaint, Defendants allege that AETRS and
AECB issue credit and charge cards to the general public, including citizens of the State of
Florida, and that AETRS directly or indirectly contracts with merchants worldwide to accept
American Express cards. Except as expressly alleged herein, Defendants deny the allegations
contained in Paragraph 10 of the Complaint.

hn (T lactet TYA A
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AECB issuc various credit and charge card products with varying payment options. Except as
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expressly alleged herein, Defendants deny the allegations contained in Paragraph 11 of the
Complaint.

12. Answering Paragraphs 12, 13 and 14 of the Complaint, Defendants allege that
different written materials are utilized to promote various, valuable services provided to
cardmembers of AETRS and AECB, which materials speak for themselves. Except as expressly
alleged herein, Defendants deny the allegations contained in Paragraphs 12, 13 and 14 of the
Complaint.

13. Answering Paragraph 15 of the Complaint, Defendants deny the allegations
contatned therein.

14. Answering Paragraph 16 of the Complaint, Defendants allege that American
Express cardmembers making charges in foreign currencies are not required to furnish any
foreign currency to the merchant, but rather, can remit payment to AETRS or AECB in U.S.
dollars subject to the currency conversion expressly disclosed in American Express cardmember
agreements. Except as expressly alleged herein, Defendants deny the allegations contained in
Paragraph 16 of the Complaint.

15. Answering Paragraph 17 of the Complaint, Defendants allege that AETRS, AECB
or their agents convert American Express card charges made in foreign currencies to U.S. dollars
based on the currency conversion expressly disclosed in American Express cardmember

agrecments, which currency conversion rate is favorable to American Express cardmembers.

the Complaint.

STHOOCR & STHOOCK & DAVAN LEP « MIAME © NEW YORK * LOS ANGELES
AN MOV BENANCIND CENTER, 2 s Tl BISOATSNE BIVD L, SUITE 304D MEAMI, FL O JIIII-422]

Thl 0 oon 333 o, BN a8 T, MMk LAk



Case 1:04-cv-20314-CMA Document 1  Entered on FLSD Docket 02/11/2004 Page 76 of 152

CASE NO. 03-19365 CA 09

16.  Answering Paragraph 18 of the Complaint, Defendants deny the allegations
contained therein.

17. Answering Paragraph 19 of the Complaint, Defendants allege that various
advertisements and applications are utilized to solicit potential cardmembers for AETRS and
AECB and that such advertisements and applications contain various required disclosures, which
do not include the currency conversion that is expressly disclosed in American Express
cardmember agreements. Except as expressly alleged herein, Defendants deny the allegations
contained in Paragraph 19 of the Complaint.

18. Answeri'ng Paragraph 20 of the Complaint, Defendants allege that the federal
Truth in Lending Act speaks for itself. Defendants deny the remaining allegations contained in
Paragraph 20 of the Complaint.

19.  Answering Paragraph 21 ofthe Complaint, Defendants allege that the “currency
converter” set forth on www.americanexpress.com speaks for itself. Except as expressly alleged
herein, Defendants deny the allegations contained in Paragraph 21 of the Complaint.

20. Answering Paragraph 22 ofthe Complaint, Defendants allege that AETRS and
AECB expressly disclose the currency conversion of foreign charges in American Express
cardmember agreements. Except as expressly alleged herein, Defendants deny the allegations
contained in Paragraph 22 of the Complaint.

21.  Answering Paragraph 23 of the Complaint, Defendants allege that cardmembers

1 thair Armaor
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Express cards. Defendants further allege that potential cardmembers of American Express have

other options in the marketplace to obtain a credit or charge card and have the option of rejecting
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American Express cards. Except as expressly alleged herein, Defendants deny the allegations
contained in Paragraph 23 of the Complaint.

22, Answering Paragraphs 24, 25 and 26 of the Complaint, Defendants deny the
allegations contained therein.

23.  Answering Paragraph 27 of the Complaint, Defendants allege that American
Express cardmember agreements contain valid and enforceable arbitration agreements governed
by the Federal Arbitration Act. Except as expressly alleged herein, Defendants deny the
allegations contained in Paragraph 27 of the Complaint, including without limitation the
allegations that Defendants utilize “legal remedies limitations” in American Express cardmember
agrcements.

24.  Answering Paragraphs 28 and 29 of the Complaint, Defendants deny the
allegations contained therein.

25. Answering Paragraphs 30 and 31 of the Complaint, Defendants lack knowledge or
information sufficient to form a belief as to the truth of the allegations therein because the copy
of the Complaint served upon Defendants is missing page 10 and on that basis denies such
allegations. If appropriate, Defendants will serve an amended Answer upon being served with a
copy of page 10 of the Complaint.

26. Answering Paragraphs 32, 33, 34, 35, 36, 37 and 38 of the Complaint, Defendants
deny the allegations contained therein.

27.  Answerin
herein their responses to Paragraphs 1 through 38 to Plaintiffs’ Complaint as contained in this

Answer.
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28. Answering Paragraph 40 of the Complaint, Defendants allege that the provisions
of the Florida Deceptive and Unfair Trade Practices Act (“FDUTPA”) speak for themselves and
respectfully submit all questions of law to the Court.

29.  Answering Paragraphs 41, 42, 43, 44 and 45 of the Complaint, Defendants deny
the allegations contained therein.

30.  Answering Paragraph 46 of the Complaint, Defendants incorporate by reference
herein their responses to Paragraphs 1 through 45 to Plaintiffs’ Complaint as contained in this
Answer.

31.  Answenng Paragraphs 47 and 48 of the Complaint, Defendants allege tflat
Plaintiffs and other American Express cardmembers have made payments to AETRS and AECB
on their American Express card accounts, including with respect to charges made in foreign
currencies. Except as expressly alleged herein, Defendants deny the allegations contained in
Paragraphs 47 and 48 of the Complaint.

32, Answering Paragraphs 49 and 50 of the Complaint, Defendants deny the
allegations contained therein.

FIRST AFFIRMATIVE DEFENSE
CONTRACTUAL ARBITRATION PURSUANT TO9 U.S.C. §§ 1-16

(To All Causes of Action)
33. Plaintiffs, and the persons they purport to represent, are bound by arbitration
agreements included in American Express cardmember agreements that require arbitration on an
individual basis of any disputes related to their accounts. Defendants fully intend to assert their

rights thereunder, and expressly reserve their right to do so.
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SECOND AFFIRMATIVE DEFENSE
FAILURE TO STATE A CAUSE OF ACTION

(To All Causes of Action)
34. The Complaint, and each causc of action alleged therein, fails to state a cause of

action against Defendants.

THIRD AFFIRMATIVE DEFENSE
STATUTE OF LIMITATIONS

(To All Causes of Action)
35.  Plamtiffs’ causes of action against Defendants, as set forth in the Complaint, are
barred by the applicable statutes of limitation.

FOURTH AFFIRMATIVE DEFENSE
LACHES

(To All Causes of Action)
36. Plaintiffs, or any person they purport to represent, unreasonably delayed taking
action in connection with the claims alleged in the Complaint, causing substantial prejudice to
Defendants, and any claims therefore are barred by the doctrine of laches.

FIFTH AFFIRMATIVE DEFENSE
GOOD FAITH/REASONABLE COMMERCIAL STANDARDS

(To All Causes of Action)
37.  Defendants at all times acted in good faith and in accordance with reasonable

commercial standards, thus precluding any recovery by Plaintiffs, or any person they purport to

renrecent acainct NDafandante
represent, agamnst Leiengants.
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SIXTH AFFIRMATIVE DEFENSE
FAILURE TO MITIGATE

(To All Causes of Action)
38. Although Defendants deny that Plaintiffs, or any person they purport to represent,
have suffered any damages, to the extent that any damages have been suffered, Plaintiffs, or any
person they purport to represent, have failed to mitigate those damages.

SEVENTH AFFIRMATIVE DEFENSE
ESTOPPEL

(To All Causes of Action)
39. By reason of the course of conduct of Plaintiffs, or any person they purport to
represent, in connection with the claims alleged in the Complaint, Plaintiffs, or any person they
purport to represent, are estopped from obtaining the relief sought, or any relief whatsoever.

EIGHTH AFFIRMATIVE DEFENSE
WAIVER

(To All Causes of Action)
40. Plaintiffs” Complaint, and each purported cause of action therein, is barred by the
conduct, actions and inactions of Plaintitts, or any person they purport to represent, which
constitute a waiver of any rights Plaintiffs, or any person they purport to represent, might have in

relation to such claims.

NINTH AFFIRMATIVE DEFENSE
INDEPENDENT, INTERVENING CONDUCT

(Ta All Caunses of Action)
41.  Any damage sustained by Plaintiffs, or any person they purport to represent, was

the direct and proximate result of the independent, intervening, negligent and unlawful conduct
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of independent third parties or their agents, and not any act or omission on the part of

Defendants.
TENTH AFFIRMATIVE DEFENSE
COMPARATIVE/CONTRIBUTORY NEGLIGENCE
(To All Causes of Action)
42, Defendants are not legally responsible with respect to the restitution,

disgorgement and/or damages that may be claimed by Plaintiffs, or any person they purport to
represent, as a result of the matters alleged in the Complaint. However, if Defendants found to
be legally responsible in any manner, then Defendants allege that their legal responsibilities are
not the sole and proximate cause of the harm to Plaintiffs, or any person they purport to
represent, and the amount awarded, if any, is to be apportioned in accordance with the fault and
legal responsibility of all parties, persons and entities, or the agents, servants and employees of
such parties, persons and entities, who contributed to and/or caused said harm, according to
proof presented at the time of trial.

ELEVENTH AFFIRMATIVE DEFENSE
SETOFF

(To All Causes of Action)
43. By reason of the course of conduct of Plaintiffs, or any person they purport to
represent, in connection with the claims alleged in the Complaint, Defendants are entitled to a

setoff with respect to all of the matters alleged in the Complaint.

10
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TWELFTH AFFIRMATIVE DEFENSE
UNCLEAN HANDS

(To All Causes of Action)
44.  The Complaint, and each purported cause of action therein, is barred by the

doctrine of unclean hands.

THIRTEENTH AFFIRMATIVE DEFENSE
CONSENT

(To All Causes of Action)
45. Plaintiffs, or any person they purport to represent, consented to, and acquiesced
" in, Defendants’ purport;ad conduct, including by agreeing to the terms of their cardmember
agreements, thus barring recovery on the Complaint, and each purported cause of action therein.

FOURTEENTH AFFIRMATIVE DEFENSE
RATIFICATION

(To All Causes of Action)
46. The Complaint, and each purported cause of action therein, is barred by the
conduct, actions and inactions of Plaintiffs, or any person they purport to represent, under the

doctrine of ratification.

FIFTEENTH AFFIRMATIVE DEFENSE
FEDERAL PREEMPTION

(To All Causes Of Action)

47.  The Complaint, and each purported cause of action therein against Defendants, 1s

11
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CASE NO. 03-19365 CA 09

SIXTEENTH AFFIRMATIVE DEFENSE
IMPROPER CLASS ACTION

(To All Causes Of Action)
48. This action is not properly brought as a class action in that, among other things,
Plaintiffs are not proper class representatives, common questions of fact and law do not
predominate, Plaintiffs’ claims are not typical of the claims of the purported class and a class

action is not superior to other available methods for the fair and efficient adjudication of this

controversy.
SEVENTEENTH AFFIRMATIVE DEFENSE
ADEQUATE REMEDIES AT LAW
(To All Causes Of Action)
49. The Complaint’s prayers for equitable relief are barred because Plaintiffs and/or

the persons on whose behalf they purport to bring this action has or have adequate remedies at

law.

EIGHTEENTH AFFIRMATIVE DEFENSE
CHOICE OF LAW

(To All Causes Of Action)
50.  Plaintiffs’ claims, which are based solely on Florida law, are barred by the choice-
of-law provisions contained in the respective agreements between AETRS and/or AECB, on the

one hand, and Plaintiffs and/or the persons they purport to represent, on the other.

12
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CASE NO. 03-19365 CA 09

NINETEENTH AFFIRMATIVE DEFENSE
INAPPLICABLITY OF FDUTPA

(To The First Cause Of Action)
51.  To the extent Plaintiffs’ claims, or the claims of those persons they purport to
represent, are not based on consumer transactions, Plaintiffs’ claims are barred under the
FDUTPA.

TWENTIETH AFFIRMATIVE DEFENSE
NO VIOLATION OF THE TRUTH-IN-LENDING ACT

(To All Causes of Action)

52.  The allegations in the Complaint do not constitute a violation of .the federal Truth-
in-Lending Act, 15 U.S.C. Section 1601, et seq., and therefore Defendants’ alleged conduct was
not unlawful.

WHEREFORE, Defendants demand:

(D that the Court issue an Order compelling Plaintiffs to arbitration on an
individual basis and staying this action; or
(2)  judgment dismissing the complaint with prejudice and granting all further

relief that the Court deems just and proper.

13
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CASE NO. 03-19365 CA 09

JURY TRIAL DEMAND

In the event this Court does not compel Plaintiffs to arbitrate their claims on an individual basis,
Defendants demand a trial by jury on all issues so triable.
Dated: October 15, 2003 Respectfully submitted,

STROOCK & STROOCK & LAVAN LLP
Attorneys for Defendants

200 South Biscayne Boulevard

3160 Wachovia Financial Center

Miami, Florida 33131-5323
Telephone: (305) 358-9900
Facsimile: £(305) 789-9302

ichard B. Simring
Florida Bar No. 890571
rsimring@stroock.com
Richard E. Landman
Florida Bar No. 149713
rlandman@stroock.com

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing was served by
e .‘—
facsimile and U.S. mail this l $ day of October, 2003, on Thomas A. Tucker Ronzetti, Esq.,
Kozyak Tropin & Throckmorton, P.A., Counsel for Plaintiffs, 200 South Biscayne Boulevard,

Suite 2800, Miami, FL 33131; and Bruce E. Gerstein, Esq., Garwin, Bronzaft, Gerstein &

Fisher, LLP, Co-Counsel for Plaintiffs, 1501 Broadway, W 1416, New , NY 10036.
%

rd B. Simring

SSL-M1A) 30104301

14

STROOCK & STROOCK & "AVAN LLP = MIASMI « NLA YORK - £0§ ANGELES
AN DA BRSNS PR CESNTER, XL Bl AYNE B SR 50 MEAME, BL 33L3I-85323

Tee o 3ys oy, UGy s T, L, At TR e s



-

" Case 1:04-cv-20314-CMA Document 1  Entered on FLSD Docket 02/11/2004 Page 86 of 152

£
£

IN THE CIRCUIT COURT OF THE
11th JUDICIAL CIRCUIT IN AND
FOR MIAMI-DADE COUNTY,

FLORIDA
EDWARD LIPUMA and RAFAEL A.
BERGOLLA. on Behalf of Themselves CASE NO: 03-19365 CA 09
and All Others Similarly Situated and
on Bchalf of the General Public, CLASS REPRESENTATION
Plaintiff,
V.

AMERICAN EXPRESS COMPANY. a New
York Corporation, AMERICAN EXPRESS
TRAVEL RELATED SERVICES, INC..a -
New York Corporation and AMERICAN
EXPRESS CENTURION BANK, a New
York Corporation,

Defendants.

PLAINTIFFS’ REPLY TO DEFENDANTS’ AFFIRMATIVE DEFENSES

Plaintiffs, through undersigned counsel and pursuant to Florida Rule of Civil Procedure
1.100(a), reply to the Defendants’ affirmative defenses as follows:

1. Replying to Defendants” First Affirmative Defense, Plaintiffs allege that they are not
bound by the arbitration provisions in the American Express cardmember agreements because those
provisions arc unconscionable and unenforceable.

2. Replying to Defendants’ Thirteenth Affirmative Defense, Plaintiffs allege that they
did not consent to or acquiesce in Defendants’ conduct, despite the provisions in cardmember

agreements, because such conduct is deceptive and unfair as more fully described in the Complaint.

324101 23114 )

LAW OFFICES KOZYAK TROPIN & THROCKMORTON, P.A.

28O0 WACHOVIA FINANCIAL CENTER,. 202 SOUTH BISCAYNE BOULEVARD. MIAMI FLCRIDA 33131 « TEL (3051372 1800
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Respectfully submitted this 24 Zday of October. 2003.

KOZYAK TROPIN & THROCKMORTON, P.A.
200 South Biscayne Boulevard, Suite 2800

Miami, Florida 33131

Telephone: (305) 372-1800/Facsimile: (305) 372-3508

By: WL <

Ada#M. Moskowitz, FBN: 984280
Thomas A. Tucker Ronzetti, FBN: 965723
John Gravante, III, FBN 617113

GARWIN, BRONZAFT, GERSTEIN & FISHER, LLP
Bruce E. Gerstein, Esq.

Kevin Landau, Esq.

1501 Broadway, Room 1416

New York, New York 10036

CERTIFICATE OF SERVICE

WE HEREBY CERTIFY that atrue and correct copy of the above and foregoing was mailed
by regular U.S. Mail to: Richard Simring, Esq., Stroock & Stroock & Lavan LLP, 200 South
Biscayne Boulevard, 3160 Wachovia Financial Center, Miami, Florida 33131-2385 on this2/% day

of October, 2003.
By: '///Z“(\*"“-

Jo}ﬁl/Gravante, 1

3224901 251214

LAW OFFICES KOZYAX TROPIN & THROCKMORTON. P A,
280C WACHOVIA FINANT AL CENTER, 22052 .7TH BISCAYNE BOULEVARD, MIAM, FLORIDA 33131 - TEL '39S%)372-i800



" Case 1:04-cv-20314-CMA Document 1 Entered on FLSD Docket 02/11/2004 Page 88 of 152

IN THE CIRCUIT COURT OF THE 11TH
JUDICIAL CIRCUIT, IN AND FOR
MIAMI-DADE COUNTY, FLORIDA

EDWARD LIPUMA and RAFAEL A.

BERGOLLA, on Behalf of Themselves CASE NO: 03-19365 CA 09

and All Others Similarly Situated and

on Behalf of the General Public, CLASS REPRESENTATION
Plaintiff,

V.

AMERICAN EXPRESS COMPANY, a
New York Corporation, AMERICAN
EXPRESS TRAVEL RELATED
SERVICES COMPANY, INC,, a New York
Corporation and AMERICAN

EXPRESS CENTURION BANK, a New
York Corporation,

Defendants.

PLAINTIFFS’ FIRST NOTICE OF TAKING
CORPORATE REPRESENTATIVE DEPOSITION (VIDEOTAPED)

PLEASE TAKE NOTICE that the undersigned, counsel for the Plaintiffs, will take the
videotaped deposition of those persons designated by Defendant, American Express Travel Related
Services Company, Inc, pursuant to Florida Rule of Civil Procedure 1.310(b)(6), to testify regarding
the matters defined and stated below, at the following date, time and place.

DATE AND TIME: November 10, 2003, at 10:00 a.m.

PLACE FOR DEPOSITION: Kozyak, Tropin & Throckmorton, P.A.
200 South Biscayne Boulevard
2800 First Union Financial Center
Miami, Florida 33131

The deposition will take place upon oral examination before Cook Reporting, a notary public,

or some other officer duly authorized by law to take depositions  The deposition will continue from

LAW OFFICES *OQZYAK TROPIN B THROCHKMORTON, P.A.
2800 WACHOVIA FINANTIAL CENTER, 200 SOUTH BISCAYNE BOULEVARD, MIAM) FLORIDA 33131 « TEL. (30S! 372-1800
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day to dayv until completed. The deposition will be videotaped, and is being taken for the purpose
of discovery, for use at trial, or both of the foregoing, or for such other purposes as are permitted
under the applicable and governing rules.

Definitions

A “Agreement” means “The Fidelity American Express® Cardmember Agreement
American Express Cardmembership,” a copy of which is attached.

B. “Arbitration Provision” means the provision entitled “*Arbitration” in the Agreement.

C. “Cardmember” has the same meaning as 1t has in the Agreement, but relates
specifically, to the extent that is possible, to persons whose billing address is in the
State of Flonda.

D. “Claim” or “*Claims” has the same meaning as it has in the Agreement.

E “Class Action Provisions” means those provisions in the Agreement referring to class
claims, including but not limited to the provisions that state:

(1 "YOU WILL NOT HAVE THE RIGHT TO PARTICIPATE IN A
REPRESENTATIVE CAPACITY OR AS A MEMBER OF ANY CLASS
OF CLAIMANTS PERTAINING TO ANY CLAIM SUBJECT TO
ARBITRATION.”

(2)  “There shall be no right or authority for any Claims to be arbitrated on a
class action basis or on bases involving Claims brought in a purported
representative capacity on behalf of the general public, other Cardmembers
or other persons similarly situated”.

F. “Foreign Currency Surcharge” is any fee levied by you to purchase goods and/or
services in currencies of foreign countries,

G “You" or “vour” refers to Defendant, American Express Travel Related Services
Company, Inc, and its legal successors or predecessors.

Matters on_Which Examination is Requested

Plaintifts request that you produce the person or persons designated by you to have the most

knowledge concerning the following matters

2

LAN OFFICES *O2Z2YAK TROPIN & THROCKMORTON, P A
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1 The manner in which notice of the Agreement’s terms, including the Arbitration
Provision and the Class Action Provisions, is provided to consumers in Florida.

2. Your policies concerning a Florida cardholder’s or prospective Florida cardholder’s
ability to negotiate or modify the terms of the Agreement, including the Arbitration
Provision and the Class Action Provisions.

3. Your policies concerning your ability to negotiate or modify the terms of the
Agreement,

4. The meaning, intent, policies, and goals regarding the Arbitration Provision.

5. The meaning, intent, policies, and goals regarding the Class Action Provisions.

6. The nature and amounts of any Claims, by Florida cardholders and otherwise,
regarding a Foreign Currency Surcharge.

7. The nature and number of arbitrations, by Florida cardholders and otherwise, that

have occurred regarding a Foreign Currency Surcharge.
Respectfully submitted this /S day of October, 2003.

KOZYAK TROPIN & THROCKMORTON, P.A.
200 South Biscayne Boulevard, Suite 2800

Miami, Florida 33131

Telephone: (305) 372-1800/Facsimile. (30G3) 372-3508

By:

Adam M. Moskowitz, FBN: 984280
Thomas A. Tucker Ronzetti. FBN: 965723

GARWIN, BRONZAFT, GERSTEIN & FISHER, LLP
Bruce E. Gerstein, Esq.

Kevin Landau, Esq.

501 Broadway, Room 1416

New York, New York 10036

LAN OFFICES XOZYAX TROPIN & THROCKMORTON, P.A
2BOO WACHODVIA FINANTIAL CENTER, 200 SOUTH BISCAYNE BOULEVARD, ™iami FLOR'DA 33'3 - TEL '325:-372-1800
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CERTIFICATE OF SERVICE

WE HEREBY CERTIFY that a true and correct copy of the above and foregoing was sent
via facsimile transmission and U.S. Mail to: Richard E. Simring. Esq., Stroock & Stroock & Lavan
LLP, 200 South Biscayne Boulevard, 3160 Wachovia Financial Center, Miami, Florida 33131-2385

on this L}_ day of October, 2003. /\’W

3224101 229151.1

LAW OFFICES KO2YAK TRCPIN & TRROCKMDRTOMN, P A,
2800 WACHOVIA FINANCIAL CENTER, 200 SOUTH BISCAYNE BOULEYARD, MIAMI FLOR!DA 32313: + TEL (30S)372-1800
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The Fidelity American Express® Cardmember Agreement
American Express Cardmembership

Please roaa tmis Agrecmant tnarou 1y PRCaLSE w18n o, o5 1o
s or use the dmencan Evoress {33 inchadis
o renlacemant Cards issuad o vy ROIGSIAGE
this daroament Vou have resen o0 i enleren ivic a o,
Agreament with Fidelity Srokerage Services LLC icgeihe
with its attinates “Figdarg 7 nn4 rave recanved T2 mater 2
('i[nch/,wmu Tha Fieting £ titho “ArcopntTs T
ofters vou o direet ik o )nu Adocount When ol s

you will have access to vour Colleried Balance o v aur &2
Tollacte) falarce’ mo s ety core Account o
iFanplicable margin lose v@lug oy 2ur Arcount Tmig amns .
QUes nYLINCIUge 3Ny Liseltied SECunily Hades & panding
1r3an3actions (o g . checks wntten on the Accoun: dobit car:
purchases, erc l (ha( havz not yo! been pasted 10, our Aciol!

fhis Agreement covers giactronic tund transfers that ariss
friom your use of the Uard 16 purchase gaods ans services
and to obtain cash throuahs the Eepress Cash Program offe-=-
by Amencan Faprass Cerrunne Bank or s affitiates the
“Pragram”} The words “2ther nptions” reter 12 alortronic
nayment transfer gptions andsnr otber cash go:
Fypiess Travelers (henis arcess whieh Arer 57 Eproge

\
TN

mdy male avalable b tune to "rne
LE yOu 27kec Ut troemue tha [ e agcenr L3 Aree e
vouare the Basic Canlronper M ibe Aropont 52

Lecount, of yiu wish ¢ 4 tite ansther pesser o dunes. o -
Lrcount. you may 1eaue.” shdt we issue Carge o e A
to such other person. It we dn, thuse persons ate cailed
Adchtional Cardmembers The term "Card” ref=i5 1o the
Amencan Express Care ssued 1¢ yow and ait o7 2 Amer iz
Express Cards issued tc 4 ceas yaur Account

Using the Card

We welcome you to use the Card 16 purchase gocds and
services from establishments accepting the Card and 10 oniz .
cash from your Account at authorzed locations n this
Agreement, both purchases and cash transacticre are referrez
10 as charges or transactions Where permitied, ysu may ks 2202
to abtain Travelers Cheques. Gift Cheques. fore:gn currency anv!
other payment pradurts with your Account We well be repa-
from your Arconnt after the end of pach manthly hilhing cyeie tor
ali Card purchase transactions charged to your Card duning
monthly biiling cycle We will be repaid on a dariv hasis fa
rash and cash substitutes obtained with your Cars

You are responsthle for paying a!' amounts charged with o
Card by either you or any Additional Cardmember, which
nctude, without Imitation. purchases, amounts guarantes:
by use of the Card. and all fees associated with use of tiz
Card. You are also respars:ble fur paying all teansactions
where you or an Additional Cardmember showed an inter >
incur a charge, even ff you have ng' signed a cha-ge form =+
presented the Card
You may not permit any other persan to use the Dard 1s5ues 0
you. Howeve:, you are responsihle for payment of all charges
made with Cards issued on your Account, even i you have et
someone else use the Card You agree to notidy us at once +f
the Card is lost or stolen or you suspect your Account 1s 22 =7
used without your permesion

In connection with purchase transactions, you agree 10 use it
Card only for legitimate purchases of goods of sersces ar not
for the purpose of obtarning cash from an estabhishment ur s
we have authorized the establishment 1o provicie access ‘o
funds n your Account Where permitted, you may be able 15
obtain Travelers Cheques. Gift Cheques, tareign currency ard
UL Payilent PIoducts with your ACCount vve will not be
responsible if any establishment refuses to honor the Care o
for any ather problem you may have with suck estabhishmen:
You may return a purchase to an establishment accepting tre
Card tor eredit 1o your Account, 1f that establishmeant pgrmite
such returns hut not for a cash retund Remerher that o5 2=
the United States, retures are usua'ly more resiricted

»

Fach charge 15 evaluate-t in hight of yonr sprnding and payman:
panterns on all your Cards and othes elationshice s
aur affihates, tha f‘ollr'r'd Batanze available ir g Aeoe
less the amaount of any Card ttacsactions which ©ave e
suthorized by us bt whuch have rot yet baee Lot and .

sepenence wth ther coeditors We reserve e cnhe 1 2ae
any tequest Bt authe nz n fo g oee for o
1y al50 e st b eyl andnee grnn b gt pe L e

eoarn

You should not charge purchases 12 the Card, or use the Card
1o rea.sst cash, in excess of the Collected Balance availahle n
your Azgount Hf you 02 ma<e charges or request cash in excess
ot the Tallected Halance available in your Account, the amount
of sucr 2xcess will be immediaiely due and payable to us.

If you provide authorization to @ merchant to bili charges on
a recurng basis tn your Card {"Recurring Chargels]”), and

it rerscement Card has been issued to you (because, for
examp'e, your Card has been lost, stolen, canceled. upgraded
or renew2d), then we may provide such merchant with your
current Card status, Card number, and/or expiration date in
order tu permit the merchant to continue to bill the Recurring
Charge i< your current Card until you satisfy us and the
merchant that you have withdrawn yaur authorization.

Additional Cards

Additiona! Cardmembers do nat have a contractual retationship
with us Any Additional Card may be canceled by you or us.
Adritiona! Cards issued or your Account must be used in 3
manne” consistent with this Agreement. You also authorize us
to disc.ss the status o charges with Additional Cardmembers.
We mav. at our discretan, pursue Additional Cardmembers for
payment of their own charges if you fail to pay those charges.

Annual Fees

The a--al Basic Card foe for the fdehity Amencan Express
Planne. = Card” 1s $320 (usually $395) as tong as you maintain
your Az:ount. The annual fee tor each additional Fidelity
American Express Platinum Card” 1s $175 The fee for each
adinineal Gold Card 1s pard for by Fidelity as long as you main-
tan yo.r Account {usually $45) The annual fee for each Card is
increacas by $5f the address of the Account is outside the U S

Renewa! of Cards and Cancellation

The Cz-< wall be vahid within the time perind embossed on the
il rssue you renewal or replacement Cards before
ant Card expires and we vall continue to do so until
your Ao aant of your relahionsiip with us 1s canceled. We will
il re~= sl fees for Card annuaity at the rates then in effect
We .. revoke your gt to use the Card at any time We can
hether or not yau Fave nreached the Agreement and
'ng you notce “owe rovcke the Card and you have
“hed this Aqreemant ae vall refund a portion of any
annue’ ard fee uper requzst We may adwise estabhshments
o7 the Caert thar sne e gsund to you has been

It we cance! *he Ca- or 1t expires, you may no

n it and you must retuen ot to us or, If we request, 1o
shment that accepts the Card,

In adc * <o 10 any other achions we may lake under this
Agreasont any Carg may Yo suso2nded of canceled at our

not hesz

snie ¢izretion for ary reason. subject to apphcable law, at
any =z veth or wethou! cause ad without giving you notice
Any <ot action on cur pant will ngt cancel your obligation to

pay ¢ eirange fur the piyment of the amounts due us under
this &2 22ment 25 1 etfect ' the tme of such canceliation
510N

O 3UTT3

Monthly Statements
Transaz* gns will be r2tiected on e monthly staternent for your
Arcoun: Me will not sent you a separate transaction statement

Payments

Wew nenfy Fidelity each day of any cash transactions made
with 17e Card At the end of each menthly titling cycle. we will
notfy *=am ot the amount o purchases made with the Card
(1umq Bt rnumhly b H»ng cycle un.'hng that day Once fidehty

ror e h rrmatian roe e .H ane n( e

‘u e

hmvi', i y(mr /\Lrnum in an 4nmunl which equals your
auttashng charges as of that day Fidehty will abtain the
funds {2 from your Account, by rederming the core account
whien o authorize us 1 pay for your Card transactions and
speone snould these sourees oregs msutficient from your
margs sty by e centng e Card vou suthonze us to
notity T oehity oF tansacinns made with your Card and

auties s felity o tensfae fueds from yous Acenunt o repay
et e fannartar, ¥ meaeve the nght to process
ctae sttty Oy transeettieg the amnunt of the check,
the te s nuanber 2onaet poace and check senal nomber
Loy ank I we e to undge teg ophion, by submitting
e T e 4,00 Areeican Express to o miniate
i et e mount Pheanse meter 1

et mere eamialots dotnp

Stibject 1o applicatie law, we reserve the nght to apply your
payments and credits to your outstanding talance, and othe:
fees or charges i any order at our discretion.

Late Fees

if the assets in your Account are not suthcient 1o pay for all
Card transactions, and you do not place suffictent tunds in your
Account to cover such transactions by the 1ast day of the next
billing cycle. we will open an account {“"Reserve Account™) for
you 1 an amount equal to the total of al! outstanding charges
un your Card that remain unpaid at the end of that tilling cycie
The amount will be immediately due to us at the time we
establish your Aeserve Account

If such amounts owed to us remain unpaid on the closing dates
of three consecutive bilhng cycles and thereafter, on each
closing date that such amount due remains unpaid, we may
assess a fee of the greater of $30 or 2 9% of tne celinquent
amount {lowa $15; Puerto Rico $0).

Upon demand. you must pay us for amounts owed to us in your
Reserve Account, in U.S currency, with a draht or a check
drawnon a U.S bank and payable in U.S doltars, or witha
negotiable mstrument payable in U'S doilars and ciearable
thr0ugh the U.S banking system or with an electronic payment
devece clearable thruugh the U.S banking sysiem If we decide
12 accept payment made in some other form, your payment wilt
not be credited untl it 1s converted into cne of the forms
described in the previous sentence. We may charge you any
costs we Incur 1n converting your payment. You may not pay us
with a check drawn on a line of credit that we have issued to
yOu pursuant to a separate agreement with us or any of our
attihates untess we have authorized you to do so If any
rayment made on your Reserve Account is not honored for its
tull amount. we may charge your Reserve Account $29, unless
etherwise provided by applicable law.
VWe may accept late payments, partial payments or any
payments marked as being payment in full o7 as being settle-
ment of any dispute without losing any of our nghts under this
Ayreement or under the law. If we accept such payments, this
does not mean we agree to change this Agreement in any way

You agree to pay all court costs plus attorney s fees of 15% of
the then unpard balance if we must reter veur Reserve Account
1o b dttorngy who 1s not our ermployee, subject to the law of
your yunsdiction

Transactions Made in Foreign Currencies

Ii you mitate a transaction in a foreign currency, 1t will be
corvented into U S. dolfars on the date 1t 1s processed by us or
out agents at a rate set by us based on an interbank, tounst
or (where requirad by law) official rate, increased in each
instance by up to 2% lhis rate may ditter from rates in etfect
on the date of your transactions Transactions converted by
establishiments (such as arrhines) will be billed at the rates
such establishinents use

Bcnefits and Services

Subject o the law ot your junisdiction, we reserve the right to
add. modify or de'ete any beneht or service offered with the
Card at any tme without notice o you

Instirance

If you use the Card 1o pay insurance premiums, you give us
permission to pay thuse prermums for you when due You
agree to repay us according to the terms of this Agreement.
‘fau must tell ys in wnting 1f you no longer wish us to pay any
premiums tor you 1f your account 1s canceled. we will stop
naving those precmiums for vou

Arhitration
Tiis Arbiteation Provision sets torth the circumstances and
porcedures under which Claims (as defined below) may be
artnteated instead of litigated in court
Aoonned n the Arbstiation Provision, the tern “Clain™ means
any clain, disgute 0r controversy between you and us ansing
from: or relating to the Cardmember Agreemant [the
'Arum-mwn"] any related or poor anreement that you may
e had with i, o the relationshinsg resoteng from the
wnent o any Hnor anreement ncluding rhe vahdity,
wt s eabaity aoeope ¢Ees Arntzation Prozsion, the
faeament g 3, prant agreement "Gl incdudes clmms of
g hind and net e ncluding Sut ot hemed to initial
swrpaens et slans aed e nacty claims and
wrar iatentional

s

Lo bope ennteant et e g



wCase. 104y 2031:4-CMAr Bocument do-Entered on FLSD Docket 0214 1RO 4 Page 93 c_af-~152av

“Claim™ 15 to be gven the broadest possible meaning and
includes. by way of example and v.ithout limitation, any claim.
dispute or controversy that anises from or relates to (a) the
related or prior agreement, o: any balances on the Account, (b)
adve-tsements, pramotions or oral or written statements
relaiez 1o the Account. goods or services financed under the
Account or the terms of financing (¢} the benefits and services
relatec to Cardmembership (including free benefit programs.
enrgliment services and rewards programs). and {d) your
apphication for the Account We shal' not elect 1o use arbitration
under the Arbitration Provision for any individual Claim that you
property tile and pursue in a sma!! claims court of your state or
municipality so long as the Claim 1s pending only in that court.
Any Claim shal! be resolved upon the election by you or us, by
arbitration pursuant to this Arbstration Pravision and the code of
procedures of the national arbitration organization 1o which the
Claim is reterred in ettect at the tme the Claim s filed Claims
shall be referred to either the National Arbitration Forum
{"NAF"}, JAMS/Endispute {*JAMS”). or the American Arbitration
Association {"AAA”), as selected by the party electing to use
arbitration |f a selection by us of ane of these organizations is
unacceptable to you, you shall have the right within 30 days
atter you receive natice of our election to select either of the
organizations listed 10 serva @y arbirator administrator For a
copy of ihe procedures. to file a Claim or for other infarmation
about these organizations, contact them as follows
» The NAF at P() Box 50191, Minneapolis MN 55404, phone

1-800-474-2371, wehsite at waw arhitration-forym com
* JAMS at 1920 Main Street. Sunte 300, Los Angeles. CA

82514, phone 1800 448 1660 waohaite www jamsagr com
e AAA ar 335 Madison Avenue, New York, NY 10017;

website: www adr org.
IF ARBITRATION IS CHOSEN BY ANY PARTY WITH RESPECT
TO A CLAIM. NEITHER YOU MNOR WE WILL HAVE THE RIGHT
70 UITIGATE THAT CLAIM IN COURT DR HAVE A JURY TRIAL
ON THAT CLAIN, OR TO ENGAGE IM PRE-ARBITRATION
DISCOVERY EXCEPT AS PROVIDED FOR IN THE CODE OF
PROCZDURES OF THE NAF JAMS OB AAA. AS APPLICABLE
FURTHZR, YOU WILL NOT HAVE THE RIGHT T0 PARTICIPATE IN
A REPRZSENTATIVE CAPACITY (R AS A MEMBER OF ANY
CLASS OF CLAIMANTS PERTAINING TO ANY CLAIM SUBJECT
70 A=BITRATION EXCEPT AS SET FORTH BELOW, THE
ARBITRATOR'S DECISION WILL BE FINAL AND BINDING NOTE
THAT QTHER RIGHTS THAT YOU WOULD HAVE IF YOU WENT
10 CRURT MAY ALSO NOT RF AVA' ABLE IN ARBITRATION
Thare shall be no nght ar authonty tor any Claims to he
artutratad on a class action basis of on bases nvalang Clams
brought n g purported representate e capacity on beha't of the
genaral gublic, other Cardmembers o other persons similarly
situa'ad. provided however, that the claimant’s individual Claim
woulz e subject to this Aitytratinn Provision Furthermore.
Claims broughs by or against a Ca- Imemberts) of one Aczount
may rot be joined or consnlidated i the arbitration vath Claims
brougn: by or against any other Cardmember(s) of any ctner
Account. unless otherwise agreed 1o n wnting by ail parties
Any arbitration heaning that you aitend shall take place i the
tederal judicial distnict of your resicence At your written
reques’. we will consider in good farth making a temperary
advance of ali o7 part of the filing, adinistrative and/sr haaring
tees fur any Claim you initiate as t2 which you o we seek
arbitration At the conclusion of te arhitration, the arbitrator
wilt decide who will ultimately be r2sponsible for paying the
fiting. administrative and/or heanng fees in connection with the
arbrratcn For any Claims you in:t:2te against us as 1o which
ethe: vou or we have elected to cse artitration, we will be
respensinle 1o reunburse you for fiing. administrative and/or
heanng fees you incur, including tor any appeal, if and to the
exten: such fees exceed the amount they would have been (such
amnnt o ho Aatarmenerd by tha s tusearne bt th Claim had haon
breugh! in the state or federal court which is closest to your
hilling edrress and would have jursdiction over the Claim

This Arhitration Proviston 15 made porsuant 1o @ ransact:on
nvolzing interstate commerce. and shall be governed by the
Franeg' Artwtration Act, U ST Sentinns 1.16. a5 1t may be
amerced (the "TAA") The aritrator snall apply app'icabte
substantive [aw consistent with the FAA and apphcatie
statures of innitahons ang sriall teiie Cauns of poolege
recerrzed at law and, at the tmeiy reguest of ether gacty,
shian provide a bref witten exslznanan of the baus for e
o In cunduching the adnteatan proceeding the artetrator
tapoly the frderal or 850 27 te rules of ol prececore
shevtence Inaddhinn T ot partien ooty to
e Lann ,Ju!, B e Dotle grne oty Moy
SThE el Ut g 0f e rantt
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objections to the arivatar witn @ copy 01 e opjections
provided to the requesing narty. wirthin fifteen {15} days of the
tequesting party’s notice ine granting or derial of either
party’s request will be i the sole discretion of the arbitrator
wha shall notity the parties of his/her decision within twenty
120} days of the objecting carty's subnussion. Judgment upon
the award rendered by tre arhitrator may be entered in any
court having jurisdiction The arbitrator’s decision will be final
and tinding. except for ary right of appeal provided by the
FAA and/or if the amount of the award exceeds $100,000,

any party can appeal that award to a three-arbitrator panel
administered by the NAF JAMS or AAA as applicable, which
shall reconsider de ngve any aspect of the initial award
requested by the appealing party The appealing party shall
have thirty (30} days from the date of entry of the wntten
arbitration award to noti'y the arbittatiun organization that it 1s
exercising the right of appeal. The appeal shall be filed with
the arbitration organqat:on in the form of a dated writing. The
arbitration organization will then notify the other party that the
award has been appealed The arbitration organization will
appoint a three-arbitrator panel who will conduct an arbitration
pursuant to its code of procedures and issue its decision
within one hundred and twenty {120) days of the date of the
appellant’s written notice. The decision of the panel shall be by
majority vote and shall be final and binding. The costs of such
an appeal will be borne by the appealing party regardless of
the outcome of the apreai

As used in the Arbitration Provision, the terms “we” and “us”
shall for all purposes mean American Express Travel Related
Services Company, Inc | American Express Centurion Bank, as
apphicable, all of ther pasents, wholly or majenty owned
subsiduaries, affiliates. licensees, predecessors, successors.
assigns, and any purchaser of your Reserve Account; and all of
their agents, employees. directors and representatives. In
addition, "we” or “us” shall mean any third party providing
any product, service or benefit in connection with the Card
{including, but not limited to credit bureaus, merchants wha
honor the Card 15sued tc access an Account, third parties who
provide or participate in f-ee benefit programs, enrollment
services and sewards preg:ams, cregit nsurance companies,
debt callectors and alt of therr agents, employees, directors
and representatives) f. 223 only if, such third party is named
as a co-defendant with us :n a Claim assened by you. As
solely used in this Artvirztion Provision, the terms “you™ or
“yours” shall mean al! r2-50ns or entities approved by us to
use the Card. including Eut not imited to, all persons or
entiies contractually osigated under the Agreement or any
pior agreement yoy mav have had with us and all Additional
Cardmembers

This Arbutration Frovisicr. shall survive termination of your
Account as well as voluniary payment of the debt in full by you,
any legal proceeding by ¢ to collect a debt owed by you, any
bankruptcy by you ard a-. sale by us of any debt ansing from
your Reserve Account I any portion of this Arbiteation Provision
15 deemed invalid o7 uranisrceable under any law or statute,
consistent with the FAA 1t shall not invalidate the remaining
portions of this Arbitratics Provision, the Agreement or any
prior agreement yoy may have had with us, each of which shall
be enforceable ngurdlafs cf such invahidity In the event of a
conthet ar inconsistenc Setween the NAF Code and this
Arbitration Prowsion. th:s Arbutration Provision shall govern

Note for California Residents

This Arbitration Provisign shall not apply to you unless and
until you use the Card a*ier we notify you in wniting that it is
apphcable in Calitorma

Privacy

Consumer Reports - Yo authorize us and our atfiliates to
make whatever credit invzstigations we deem appropriate and
1t ohtain and avehange any infaemation we may eeceive from
CONSUMEr reports anc ¢iner Sources

We may ask consumer cezarting agences for consuimer reports
of your credit ustary Uren tequest, we will tell you whether a
CONSUMET 1epOrt wiss i 'u‘_'S!L'd and the name and address of
the agency that furnishe:

information concermng yu: Card may be furnished by us o
consumer reporting ansne as. banks or other creditors i any
statement we senc ya: eeeaams ungpaid for one billing cycle,
adverse credit informar e may appear on your consumer
repart and the consue renans of any Addional
Cartnembers on your ! Hyou believe information we: have
futnrshed about your Lot i a consumer 12poring agency 1s
nacrurate you shous &0t 1o us a1 Amencan Express Credit
Barega Hnn PO Bo © Rt Lauderdale, FL 32379 7811 ard
vint Dty the opeat T gy beheve 1 inaccarate

Sy e subiniued
10 @ credit reporting agency ﬂ you fau o fiiill the terms of
your Agreement

Infarmation Provided te AL ates and Aawoting Partnars — We
may exchange any information we recerv2 ahout you with our
atfiliates, including any credit or other *+’ormation we may
obtain from your apphcation of consume: raponts You may direct
us not to share with our affihates and subsidiznies centain credit
mformation {other than transaction or expanignce information)
about you or any Additional Cardmember(s) by writing to us at:
American Express, PO. Box 7852, Ft Laugerdale, FL 33329
Please include your Card number and indicate if your request
applies to any Additional Cardmembersi as well We may aiso
exchange information abou? you with cur marketing partners.

Telephone Monitoring - From time to time we may monitor
telephone calls between us 1o assure the quality of our
customer service

Mailing Lists — We may use information you have provided to us
on your imtial application and in surveys, information derived
from how you use the Card and informatian from external
sources, including consumer reports, for marketing activities
{including mailing lists), by us and our a*fiiiates We may share
rransaction or experience information about you, and information
from your apphication, with our marketing partners. If at any time
you wish to have your name and address removed trom such
lists, please call 1-800-297-8378 For Cardmembers who use
our website piease reter ta gur Customer Interet Privacy
Statement al www americanexpress com to learn how to
inform us of your preferences regarding ¢-mail offers trom
Amercan Express

Use of Card a1 Federal Government Azencies - Amencan
Express has entered into contracts which enable the Card to
be accepted at certain federal govemment agencies and
departments ("Agencies™} As with Card transactions at
commercial establishments. when you choose to use your
Card at an Agency certain Charge information 1s necessarily
collected by Amencan Express Charge information from Card
transactions at Agencies may be used for processing Charges
and payments. billing and coliections activiies and mav be
aggregated for reporting. analysis an¢ marketing activiuies.
Additionat routing uses of Charge infcration by Agencies are
published pertedically in the Federa! F2g:ster

I authorize Fidehty to relcase certain 2ccount intormation to
American Express for the purpnse of aporaving Card
transactions This information includes. but1s not hrited to,
your tota! Collected Balance

For $250.000 coverage, the Rewards ius Gold Card. and the
extendrd payment account offered ir. coniunction with the
forenoing, 1ssued by Amenican Express

Cregitreport refpe iy vy [Tt

Changing This Agreement - Assignment

We may change the terms of or adc ~2w terms to this
Agreement at any time. including, but n=t imited 1<, changes
which aftert existing halances in accoriance with asphicable
laws We mnay also assign Centurion Aczounts and our rights
under this Agreement to our affiliates or o some other entity
at gny time

Applicable Law
This Agreement is governed by the laws of the State of
Utah and applicable federal law.

Note for Ohio Residents

The Ohio laws against discriminatior: reuiee that all creditors
make credit equally avmlable to all cred wworthy cusiomers,
and that credit reporling agencies me ~iain separale credit
histories on each indivicua’ upon req :est The Otio Cwil Rights
Commssion admimsters comphiance «in this law

Agranment Between Cardmember and
American Express Travel Related
Services Company, Inc. Concerning
Electronic Fund Transfer Services

creen?

Ar: eloctzome tond tansfer indor tne Lreement inciudes all
prchase trasnactions usng the Car and any transter of fund-,
whizh 1 anitiater theon g a electrun 7 toringl, @ telephone,
o Lot o nagnets tsse tor the eose of awthonaing a
arof coed.d ty your Accunt Are - onen fund transter s
AMEN YL e N0 e st @i O 2epnsits
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Progran: oitered by American txpress (the Program ). Your
Card wll enable you to purchase merchandise and services
and abtain cash from Automated Teller Machines ("ATMs™}
operated by any bank or financial institution that participates
in the Program, and to obtain American Express Travelers
Cheques {“Cheques”] and cash, where available. directly from
American Express Dispensers. Participating in the Program
may a'so enable you to obtain cash and/or Cheques lincluding
at times Amenican Express Gift Cheques) through other means
that we may make available. Such Automated Telier Machines
and American Express Dispensers are hereinafter referred to
as Machines, and a transaction made with the Card at a
Machine or through other available means is hereinafter
referred to as a transaction. The Program may also enable
you 1o participate in other options

Personal Identification Number

In connection with your participation in the Program, we have
issued to you or allowed you to choose your own Personal
Identification Number ("PIN"} Each time you wish to obtain
cash or Cheques at a Machine, you must supply your PIN and
use or present the Card. To ensure that no unauthorized
transactions are made under the Program. you should take all
reasonable precautions to prevent any other person from
learning your PIN or using the Card. For example, never keep
any material containing your PIN attached to or with the Card.
Other options may or may not require the use of a PIN.

Limit on the Frequency or Amounts of Elcctronic

Fund Transfers

Each charge to your Card is evaluated in light of your spending
and payment patterns on all your Cards and other relationships
with us and our affiliates, the assets available in your Account
less the amount of any Card transactions which have been
authorized by us, but which have not yet been paid, your
experience with other creditors, and your personal resources
known to us. We reserve the right to deny any request for
authorization for a charge for any reason We may also request
additional information from you at any time

Purchases above certain amounts and transactions in cash or
cash substitutes made by use of your Card require our prior
approval Our prior approval may be required in the other cir-
cumstances as well These approvals ate called authorizations
We may limit the number of authorizations we will give on any
one cay At times when our authonization system is not fully
waorking, we may not be able to give our approval for large
transactions, even though they would not exceed the assets
and credit available in your Account. These restrictions are for
secunty reasons which we cannot explain in detail.

The L:m:t on the amaunt of rash and/or Cheques which you
and your Additional Cardmembers may obtain from Machines
during any 30-day period under the Program is $10.000 for the
fide!ity American [xpress Platinum Card Other limits may

be imngsed at our discretion based upon the status of your
Account Also, the hank operating an ATM may impose its
own umits and, for secunty reasons, the bank or other
prov:cers of funds may have additonal limits on the number
or amcunt of transactions.

Payment for Cash or Cheques

Each ume you use your Card to obtain cash or to purchase
Trave'ers Cheques, you authorize us or our agent to draw a
check or draft or initiate an automated clearing house (“ACH")
ot denository transter check {"DTC”) detut in your name on
your Azcount. payable 10 us or tu our agent. tn the amount of
the transaction. The amount of the transaction shall be the
amount of cash ynu have received and/or the face value of
the Cheques. phus any apphcable fees or charges The fees or
charges are disclosed in the section of the Agreement entitled
“Other Fees ™ We will present this check, draft, ACH or DTC
10 Ficehty for payment immediately

Other Fees

Excet for Machine transactions. there 15 no transaction fee for
any etectromic fund transter Cardmembers may be charged a
$1 50 tee tor each Machine transaction Machine withdrawals
will be deducted daily from your Account and may be subjected
1o otner fees and mits Any Accnunt whiuch maintains more
than $500).000 in assets or Accounts coded as Prernium or
Private Access will not be charged the $1 50 Machine fee. Any
Account which maintains bebaeen $100.000 and $500.000 in
issets waill recenve up o three (3} free Machine transactions
per ca'rendar month, and will he charged the $1 50 fee for each
trarsatbon thereafter All ather Accounts will be charged the
€150 Mytune transaction tee Arcount assets are calculated
ranr souiness Gag and free Maching transactions are extended
1, count the tollosnng day Accaunt, which do not
e e Sated Ancosot halaneee gy he chayrged the

)pOﬂS!DIE 10r Macintig ives Uil soiudUins hidy asd
i1 use of Machines in therr netwark Far Cheque \ransal nom.
the fee applicable to purchase of Cheques shall be 1% of the
tace vatue of the Cheques {ir your billing currency) The
Cheque fee is waived fur Fidelity Amencan Express Piatinum
Card members

It your Card is considered in default for any reason and is
canceled, and you request remstatement, we may charge a
re-upening fee of $25 if such request is honored

Fareign Currency Transactions

if you initiate a transaction n a foreign currency, it will be
converted into U S. dollars on the date it was processed by
us o1 our agents at a rate set by us based on an interbank.
tourist or (where required by law} official rate, increased in
each instance by up to 2% This rate may ditfer from rates in
effect on the date of your transaction. Express Cash
transactions in foreign curtencies cunverted by unaffiliated
banks or other third parties will be billed at the rates such
banks or other third parties use.

Travelers Cheque Refunds

You agree that if you obtain or use Cheques, your right to

receive a refund or replacement 1f those Cheques are lost or

stolen shall be subject 1o alf of the conditions listed below:

* You have signed the Cheques in the upper left carner in
permanent ink;

= You have not signed the Cheques in the lower left corner;

 You have not given the Cheques te another person or

company to hold or to keep, as part of a confidence game;

You have not used the Cheques in violation of any law,

including as part of an illega! bet. game of chance or other

prohibited action;

Your Cheques have not been taken by court order or by

government action,

You immediately notify us of the loss or theft of the

Cheques;

You report all facts of the loss or theft to us and also to the

police if we ask you to;

You inform us of the senia! numbers of the lost o stolen

Cheques and the place and date of purchase;

You complete our refund forms and provide us with

acceptable proof of your identity;

You give us all reasonabie information and help requested 13

make a complete invesiigation of the lass or thef

We reserve the nght to nvestigate the circumstances of any

loss or theft

We cannot stop payment on or refuse to pay any Cheques.

Written Records of Transactions

You will recerve a receipt at the time of each transaction at a
Machine desciibing the transaction In addition, Fidehity will
send you @ monthly statement show:ng the status of your
Account, all transactrons, and any charges that were imposec
We will not send you a separate transaction statement

Liability for Unauthorized Transactions and Advisabhility
of Prompt Reporting

Telt us AT ONCE if you believe the Card or your PIN has been
lost, stolen or used withoir: your pesmission. Telephoning is the
best way of minimizing possible losses We will not hold you
liable for any unauthoruzed transaction which occurs after you
notify us of a loss, theft or possible unauthorized use of the
Card or your PIN In any event, even if you fail to notify us, you:
hability for any unauthonized transaction or series of related
unauthorized transactions shall not exceed $50

It you beheve the Card or your PIN has been lost or stolen or
that someone has transferred or may transter money from you-
Account without permission call

1 800 528-4800
1-910 333 3211 [outside U S )

anytime, of wrte

Amencan Express Credn Oepartment

PO Bux 53830

Phoemix, Arizona 850/2 3831

Outaide the United States. you may alsn contart any Amenica
txpress Trave! Service locat:on 16 report a loss or theft of the
Card or your PIN

Our Liability for Improper Transactions or Payments
I a transaction 15 not comaieted a4 yoo have directed of of
we: o not compiete a trarefe: 1o or feam your Account on
terw in the coreect amoun® s 2all e Lable for your sk
or darmages
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It through ne fault of ours. you ds nat have enough money
i your Account to cemplate the transactions,
If the funds m your Accrunt are subject to legal process or
nther pacumbrance rosicting the transaction;

If the Maching or gther iocation where you are making the
transact:on does nct have 2nough cash or Chegues.

if the Machine was not werang properly and you knew about
the breaxdown when you started making the transaction;

If circumstances beyond our control {such as fire or flood)
prevent the transaction, despite reasonabie precautions
that we have taken; or

any other exceptions stated in this Agreement

Business Day
For purposes of this Agreement, our business days are Monday
through Friday. Holidays are not included

Disclosure of Account Information to Third Parties

To protect your privacy, we will not disclose any information

about your Program transactions to any person, except as

follows

. 85 necessary to complete transaction;

_to verify the existence and condition of the Card Account
for a third party, such as a financial institution or credit
bureau {or, for Massachusetts residents, a consumer report-
ing agency as defined in chapter 93 of the Massachusetts
General Laws);
to comply with government agency or court orders;

10 our empioyees, duditors, service providers, attorneys, or
collection agents in the course of their duties;

1o persons authorized by law in the course of their official
duties, or

& if you give us your written permission

No—

B oW

w

How to Contact Us
if for any reason you wish to contact us about your participation
in the Ping:am. of atout transactions relating to the Program,
write or cali us as follows
Address  American Express Travel Related Services Company, Inc.
Express Cash Ogerations
PO Box 237815
Ft lauderdale. FL 33329-7815
Telephane  1.800-CASH-NOW 24 hours a day. seven days a week
for guestions about the Card or transactions relating to the
Card, wrte or call us as fallows

Lddress  Amencan Exoress Centunon Bank
¢/a Customer Service
PJ Box 7814
Fv Lauderdale. FL 33329-7814
Telephone  1-800-350-0486

In Case of Errors or Questions about Your Transactions
Al quest:ons about transacticrs relating to the Card. or your
participation in the Program_ must be directed to us and not to
fidelity where you have you: Account We are responsible for
the Card and for resolving any errors in transactions made
with the Card

We wit ngt send you a pencdic statement Listing the
transactions that you make using the Card The transactions
will appear only gn the statement issued by Fidelity. Save the
receipts you are given when you use the Card and check them
against ine Account statement you recewe from Fidelity. If you
have any guestions atou: cre of these transactions, write of
call us at the number or address given above as soon as you
can if you think your statement or receipt is wrong or if you
need more information about a transaction listed on your
statemant or receipt We must hear from you no later than 60
days after the FIRST Acceunt statement on which the problem
or error appeared

1 Tell us your name and your Account number.

2 Describe the error of the transaction you are unsure abiout,
and expian as cleary 25 you £an why you helieve it is an
w110 Oi why you need more informauon

7 Tell us the dollar amaunt of the suspected error

tolly we may rengiee that you send us your

days*®

Wynutehun o
LOMNTENT O uesiinn i wiltng wthin ten business
from the ¢ e you nutifies us
Wk wak crrane whethes ar ecror oncurred within ten
adrer we tear fomoyuy and will correct any
v howevet we may take
2o noeslant f ot involves @
pitode ing initerd States o @
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anmher type of transaction, we may take up 10 45 days to
investigate. In the case of a transaction involving an Account
withiin 30 days of the first deposit into the Account, we will
determine whether an error occurred within 20 business days®
atter we hear from you and correct any crror promptly f we
need more time, however, we may take up to 90 days to
investigate such a complaint or question **

If we decide that there was no error. we will send you a written
explanation within three husiness days after we finish our
investigation. You may ask for copies of the documents that we
used in our investigation. If we determine that there was an
errar, we will send you a notice informing you that the error has
been corrected and that the corrections will be reflected on
your next Account statement,

In certain cases, at our discretion, we may instruct Fidelity to
provisionally recredit your Account while we conduct our
investigation. If we do so, we may redebit your Account if we
find that the provisional credit was inappropriate. We will then
notify you when we will redebit your Account and the amount to
be redebited. You should make certain that your Account has
sufficient funds to cover this debit. If it does not, we have the
right to collect the amount from you in accordance with this
Agreement

Termination

We, or any bank or financial institution participating in the
Program, may add or remove any or all Machiries or extend or
limit the services provided at any location without notifying

you beforehand. In addition, we may discontinue the Program at
any tme. We may also revoke your night to participate in the
Program, but it we do, we will give you written notice of such
revocation. You may terminate your participation in the Program
but you must do so by writing ta us at the address disclosed in
the Section of this Agreement entitled “How to Contact Us.”
Your right to participate in the Program will also be terminated if
the Card Account 1s canceled for any reason, or if your participa-
tion in the Program is inactive for 18 consecutive months or
more. For security reasons, once your Express Cash access has
reached an inactive status, your enroliment information will be
removed from our records. Your participation in the Program also
depends upon the Card Account remaining in good standing

AMERICAN EXPRESS
TRAVEL RELATED SERVICES COMPANY. INC

F

Alfred F. Kelly, Jr, President, Cansumer Card Services Group

Note for Massachusetts Residents

Genera! Disclosure Statement. Any documentation provided
to you which indicates that an electronic funds transfer was
made shal! be admissible as evidenee of such transter and
shall constitute prima facie proof that such transter was made

The nitiation by you of certain electronic fund transters from
your Account will, except as otherwise pravided in this
Agreement, effectively ehminate your ability 1o stop payment
of the transfer

Unless otherwise provided in this Agreement, you may
not stop payment of electronic fund transfers; therefore,
you should not employ electronic access for purchases
or services unless you are satisfied that you will not
need to stop payment.

Optional Limit on Obtaining Cash. You have the option to
request that we mit the tota! amount of cash that you may
obtain from ATMs in a single day to $50 1f you elect this
option we will take all reasunable steps 10 comply wath your
fogust.

For Your Safety When Using an ATM, Please Observe
the following:

It the ATM you are: using 1s insade a binlding, close the entry
duor cumpletely upon entenng Individuals who have a
leqitimate need 10 gan access to an AIM should have a card
There may be occasions when non-authorzed users gain access
to an ATM machine that are beyond an indwidual’s control

Put withidrawn cash or Travelers Cheyues i a secure place
betore stepping away from the ATM Be aware of your
surroundings 1t you believe you are being watched o
tollowed, cancel your transaction, then ge to a welt-populated
area If necestary, call the fonal police

Cr. not write your PIN nutnte on or near e Carrd U nct give:
yont PIN number 1o aynne el I cane of an smmer ey Gl 311

w0 Comact Us.

Note: Activity 1s being reccrded by ~-2den cameras at

ATM locatians in New Yok City 3~ G as required by local

regulations

* For Massachuysetts tesidents ten c2-2ndar days

** For Massachusetts residents, the nvestigation period is
45 days and the Account will be crvisionally recredited

Premium Global Assist
{Formerly Travel Emergency
Assnstance)

Description

The emergency services herem deszrbed are provided to all
United States Platinum Card® membars Fidelity American
Express Platinum Card® members, anc The Centurion™ Card
members, including additional Platinum Card® members,
Fidelity American Express Platnum Card® members, and The
Centunon®™ Card members with a Card on an Account that has
not heen suspended or canceled. who are traveling on a trip of
nunety (90} days or less, and 100 miles or more from the Card
member’s Amertcan Express U S Hilling address. Additionally,
coverage is extended to each of the fallowing members of the
Card member’s family who are traveling with the Card member:
the Card member's spouse, dependen: children under the age
of 23. and children under the age of 26 who are enrolled in
sehool on @ fuit- tune basis

Note: Coverage extends to Family A'2mbers of Platinum Card®,
Fidelty American Express Plaunum Cerd™, and The Centurion
Card supplzmentary Accounts Provision of services is subject
to venfication of coverage eligibiity.

Access

Access to the services herein described can be made 24 hours
a day by means of the following" washin the United States and
Canada, via tall-free telephone ca!l tc 1-800-345-AMEX
{1-8B00-345-2539), from outside the .n-ted States and Canada
v1a 3 collect telephone call to 1-715-343-7979 or via fax to
1.715-345-1219

Services

Pramium Glzbal Assist (PGA) shall prowide, at no cost except

as specificaliy noted herein, the f5llowing emergency services

to covered Card members and therr “zmily Members.

A Pre-Tug nf srmanan s avarlabie o -2 covered Card member
Informat:cn will include the weatne report for many
destinatons. exchange rates, an¢ nformation concerning
customs, inoculations and visa reguements.

8 Fmergency Information will be rov Zed via telephone by a
PGA Designated Physician o Assis:znce Coordinator on
the PGA Statt. when the Card mzmer s unable to get
assistarce locally Informanon w I inciude the names. local
addressas and loca’ telephone ro—oars of the nearest
Medical Service Provider, such as *2spitals and Clinics,
Attorneys. o other providers of émergency services such as
US consulates or embassies, or 2—ernican Express® Travel
Service Locations*® as approprate and as dictated by the
resources available 1n each coun or location. Wherever
possible such mtarmation will be crovided on two or mare
efnergency services providers Ne guarantee 1s made as to
the quality of the emergency service provided, and the hinal
selection of the provider, and ary 13k, shall be the sole
responshility of the Card member

. Medicat Transpont and fvacuaticr v+ be provided, at no
cost. to the covered Card member o- Family Member, to
another, more appropriate Medica’ facility, when the covered
Card memter or Family Member 1s :nder the care of a local
Muerical Service provider or Faciity and when the PGA-
Designated Physician, in consultat.en with the local Medical
Service Provider or Facility, determines that such transport 1s
medically necessary and advisatre ue to 1nadeguacy of local
facihities Card memters will bi e.zzuated to the closest
adeguate medical facibty as detzrmined by Amenican
Fapress thgiility for medical trasspertis contingent upon
the covered Card member or Farme, Member not 1) traveling
against presician’s advice or 2i tre.wing with @ pre-existing

arknes, lineg acury®* 6 3 eling 1 seek medical
veatment Lacisiors made by e 7 5A Oengnated Physician
ant the e’ Medeal Seevice Prosoier as tg 1) the medical
nendd ot puyoatiny Sacspontatos and/or repatniaton
serace, 20the merns and’ne o7 of any transportation,
treadi sy’ a nment ant ol s 2t T udm personnel to
T Y 4 the ceiention of the

~ethieg! Ancisiens
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dotermining the need for such services Very Important:
Ary risks and costc 137 medical tansport nat authorized
and arranged through the PGA Program are solely the
respenstility of the Carg member and such costs wiil not
he reimhursed PGS does not cover medical expenses {with
the exception of cost incurted during the transport) nor
transpuriation of personal passessions including luggage.
0} Medical Assessment, Coordination and Monitoring of
Treatment of the covered Card member or Family Member
will continue, by all reasonable means, where medically
adwvisable. untii the Card member or Family Member is
released from treatment or is sent home. These steps will
include an imtial follow up by the PGA-Designated Physician
with the local Medical Service Prowider or Facility to discuss
the prehiminary diagnosis and evaluate the recommended
treatment, and a contact by the PGA-Designated Physician
or Coardinator with the local Medical Service Provider or
Facility, and/or the Card member, as frequently as every other
day throughout the hospital treatment period to monitar
the Card member’s or Family Member’s progress for the
purpese of determining the adequacy and necessity of the
treatment being provided.
Minimize the Card member’s Financial Inconvenience in an
Emergency as follows

1 When the Card member has indicated to the PGA
Adminisirative Cooidinator that he/she has health insur-
ance that would cover the services in question, the
Admimistrative Courdinator on Staff will first ask the local
Medical Service Provider or Facility 1o bili the Card mem-
ber's insurance company and, if the local Medical Service
Providar or Facility is unwilling 10 do that. ask them to bilf
the Card member directly, rather than requiring the Card
member to pay on site.

. When a local Madical Service Provider or Facility refuses

to provide needed medical services to a covered Card

member or Family Member without being guaranteed an
advanced payment for such services. the PGA Program
will. witn the Card member's authorization, endeavor to
ohtain such payment from the Card member's family or
other individuals indicated by the Card member, or, with
the authorization of the Card member, will guarantee such

nayment and, if necessary. advance such payment up to 3

It of U S. $5.000 and charge the Card member's Account

for the payment amount. subject to charge authorization by

Amernican Express

It necessary. the PGA Program will endeavor to secure and

properly post hail bonds. where available. the bonding cost

to bie born by the Card member.

F Qther Emergency Transportation Services will be provided to

covered Card members in @ medical emergency.

1 1i a Card member 1s travehing alone or with a child 16
years old or younger, or if a traveling companion who is
not @ Faraly Member has been required to leave the
Card member, the PGA Program will arrange and pay for
roundtrtp, economy-class transportation for @ member of
the Card mumber's family to travel to the place of treat-
ment1if 1t1s reasonably anticipated that the covered Card
member will be hospitalized for ten (10) consecutive days
or more The PGA Program will not be responsible for the
¢cost of the Family Member's meals or accommodations.

If the children covered under the PGA Program, who are
16 years old or younger. are left unattended at the time of
the Card membes's injury or sickness, the PGA Program
will arrange and pay for one way ecunomy-class trans-
portation to return them to their principal residence.
[Any additional costs are the responsibility of the Card
member ) Should 1t be necessary for an attendant to
arcomnany the chiddren. the PGA Program will make
arrangements for a qualified escort to accompany the
child:en at no cost to the Card member
It & deciman 15 made 10 evacuate a Card member to another
Mudical Service Facility, the PGA Program will arrange and
pay for one-way. BCONOMY class. transportation for one
uther coversd family Member traveling with the Card
member 10 the Card member’s principal residence. provided
that the othe: Farndy Pember's ticket has become invalid
a4 aresult of tne Cord mmbier's iliness of injury
f; Frnergency Meosage Transmussion will be made through
tha baet abonrty of e PGA Program on behalf of and at the

teues’ of te ',viv of nprerdt Card member o the Card

o e tte farety next of bin, and a reasonable
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. In Lase of Death of a covered Carc member ¢r Zzmily Memzs-
wihile traveling, the PGA Piogram w.l" provide t=2 necessary

administrative services to effect the tansportas = of the

mortal remarns of the covered ind~iZual back to sre Card

member’s principle place of residence or place =i bunial,

whichever 1s closer, and will pay all administratine and trans-

portation expenses, and. subject to "GAS appra.a’. the cost of

a coffin or other encaserment of tha remains suitaSie for trave!
Note: The above Services may be limited or preven:ed by Act
of God. war, civil cummotion, labor aisputes. unavailability of
goods or services, or refusal of permission by local authorities
If you have questions about the Premwm Globa! Assist
Frogram, please call the Customer Service number on the
back of your Card.

Important Instructions
* Always have your Account number ready wher. calling PGA

* Please note that the PGA must arrange ali medica! and
covered Family Member's transportation. PGA will not
reimburse you for expenses you incur on your own.

* Whenever possible, call collect from overseas In some
countries, long distance calls may mq_uive OpEr3tN assistance
and collect calls may not be possible in some countnes

* When dialing direct. give a phone number and exact locatior
(hotel, city, street, etc.) where you can be redched.

Does not apply to New York State residents

Travel Service Locations of Amzncan Fxpress Tavel
Related Services Company, Inc 1ts affiliates and
representalives worldwide

°** A pre-existing sickness, itlness. or njury 15 any medical
condition that has manifested i'sclf. become acute, or
was being treated in the 60-da; period inmeciately prio:
fo the start of a trip.

Return Protection

Program Description

Return Protection offers you quarait-d praduct szt.sfaction ¢
designated items purchased entireiy «h an eljiie Americar
Express Card If you try to return a e jrated rzm within 90
days from the date of purchase anu e merchars won't take
back, American Fxpress will refun - full nure> 10 price, oz
1o $300 per vtem. excluding shipping a:d handhrg and up to a
maximum of $1.000 annually per Cardmember Accoumt

How to File a Return Protection Reguest
Ouice you have venfied that the merchant will nz* sccept the
designated rtem, call 1-800-297-8019 wittun 99 ¢zvs of the
purchiase cate to notify us of your regunst Witk 33 days frc—
the dute of your initial call, we neeg 1o receive the inliowing
* Onginal store receip?
* American Express Card record of charge
* Any other iterns deemed reasonabiz by us to £I5CE58

your request
Once your request has been approved you will te nstructed to
send the purchased item to us within 30 days Piease keep ¢
record of your shipping statement, 3z you will need 1o provide
pruot of shipping in the event that voy: dewgnatzs tems are
not received You are responsible tor <he shuppirg and handting
charges for the tem The refund - ug to $300 pe” rem and up
1o a maxitnum of $1,000 per Cardimen b per yeo: — will be
renmbursed 10 you

Limitations
Purchases must be made in the Unite States and tkarged in
tull on your Card A refund will nat be pad o, on tre date we
recewe your Heturn Protection Bequest, or on the 2ate of would-
e payment. any amount on your Card Account 1 25t due for
one or tnore billing cyclels) or your Card o canceise Retunds ac
himited to $300 per dewignated item ard $1.000 ar nually per
Cardmernber Account. The item mus' ve in ke cew” condition
(not visibily used ut worny sid woworie: g order 1 e slgibie. A
item is eligible 1f it may not be returmned by the Casimember 1o
the imerchant from whnch it was ongirally purchased Any ner:
purchiased fromea merchant that bias i e tabiisbee seoyem/
sabsfaction guarantee program which v greater tar or equal
o the terms of Retun Protection, anc Leavides, ¢
clan, wall not be ehgible for a Petars ®iecnon
Product rebiites dicoust, or money fetoed foe
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183 bung plants;
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HET RO ENS 238 vd 2 ilems,
cnnsumable o penis! - Iimred e spans (such
as perfume. lignt hulbs. rar recharg2ab.2 Sattenes), jewelry
including. bt act imited 1, lease gems. pracious stones,
metals, anc paarls). waiches: services ang additional costs
such as insiailation charges, warianhes shipping, or
memberships:. rare and precious ¢oins: used, altered, rebuilt
and refurbisted rtems. custom-butlt items, celfular phones;
Dagers; compact discs, digital video gises. mini discs; audio-
tapes; videotapes. compuler software, Tirmware {such as
onsole games, Nwtendo. etc ). maps; books of any kind; health
care items {such as blood pressure machines and diabetes
equipment). formial wear, tickets of any wind, motorized vehicles
{such as cars. trucks. matorcycles. hoats. or airplanes) and
their parts. land and buildings. lirearms, ammunition: negotiable
instruments {such as promissory notes. siamps and travelers
checks), cash and its equwvalent: and tems permanently affixed
to home, office, vehicles. etc. {such as garage door openers,
car alarms)
It you have any questinns regarding a Return Protection
Request or th2 Return Protection program, please call our
Customer Service Department at 1-800-297-8019

amsngle oo iurd i ITd e

<En_t-'gei'rédu7@h

CUwC Ll

allerems w

‘®bcket 02714/ 2004 o

Best Value Guarantee

Program Description

Best Value Guarantee ensures thai you pay the lowest price
available on covered items purchased entirely with your
eiigible Amencan Exprass Carg

Simply use the Card as you normally would, wherever
American Express Cards are welcome If within 60 days, you
see an wdentical item to the one you purchased with the Card
advertised in print (1 e . newspaper. magazine, periodical,
journal, or store fiyer) at a lower price than you originally paid,
call 1-800-557-8317 to inttiate a request for a refund You
will then be asked to send the dated advertisement, the store
recept and your recard of charge to us within 90 days of your
purchase Price comparisons which are found on the Internet
Jo not quahty ender this program We wilt gladly honor your
request for a refune on @ savings of $10 or more

Once your resuest s aoproved we'll reimaurse the price
ditference <o vou - up to §250 per item excluding taxes. ship-
ming. and hardhng and hmited to one refund request per item
vurchased

Limitiations
Pyrchases must be made in the United States and charged
wifull on your Amencan Express Card A refund will not be
padif e tbe date of yor request or on the date of would-be
payment, an, amgunt on your Card Account s past due for
cne or more bithng cycle(s) or your Card Account is canceled.
Tefunds are | mited 10 $250 per item and $1,000 annually per
Card Accou
Argentical vems defined as an item tnat s exactly equal
and alike in every way This includes. but 1s not hmited to,
the brand name, model number, matenials. workmanship and
any associgted warranty with that item Any items that are
purchased fror a store that already has an established lowest
price guaranine progran will not be covered under Best Value
Suaraniee Store odverusenents which reference a discount
on gl items ¢r types of items do not quality For exampie.
An advertinement statng "All store marchandise is 40% off”
15 ngt eligible under this program ltems which are sold as an
nclusive spec.al offer. such as. but not mited to, 8 “kit,”
“parkage dea’” or "bundled item” are not eligible For
radmple an advert sement which offers a camcorder with a
“ree tnpud and carrying case 1s not eligibie under this program.
Rebate and coupon offers are not eligible ltems which have
been returned to the merchant are nut eligible for coverage.
tarnet nree cneinaes g rofor 10 arvy and all alectronic com.
mutcations whase source ncludes butss not hmited to
websites, eleciron mal, promotiona! fazsiniles, or other
Jitnbation networks Thas program does not apply to any
advertisements dated before your purchase or more than 60
Says after your purchase You are enditied 1o one refund
equest et duneg this imetame
ltems not covered are: ammals and lving plants, one-of-a-king
st (inchudin antgues, anwark and furs) liented quantity
Aemms ateme Wat the sdvertisement sites can be purchased
arthocash ong demorsization tems going-ogt of -business
sale aterny Tdecontieged” cemy, consumable or penshable
Samg wath omeres Bleospans (such a5 bot not itmited to.
sedune L e e angeatio: Lalenes), jewelty

g bt oo el o funte s, precious stones,

; st e wer e o addihonal costs

el an e,
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Isuch 3s installation charges, warranties. shipping, taxes, of
@960t dbyotuit
s retutlished items, cellularphones; pagers; tickets of any
kind. travelers checks; motorized vehicles {such as cars, trucks,
inatorcycles, boats, or airplanes) and their parts; land and
buildings. negatiable instruments {such as promissory notes);
cash and its equivalent.

If you have any questions regarding the Best Value Guarantee
program, please call our Customer Service Department at
1-800-557-8317.

Note: Best Value Guarantee is currently not available to
International Dollar Accounts with addresses in the continental
US., Puerto Rico, or the U.S. Virgin Isiands,
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IN THE CIRCUIT COURT OF  |HE
ELEVENTH JUDICIAL CIRCUIT. IN AND
FOR MIAMI-DADE COUNTY. FLLORIDA

ELDWARD LIPUMA and RAFALL A.

BERGOLI.A, on Behalf of Themselves CASE NO: 03-19365 CA 09

and All Others Similarly Situated and

on Behalf of the General Public, CLASS REPRESENTATION
Plaintiff,

V.

AMERICAN EXPRESS COMPANY. a New
York Corporation. AMERICAN EXPRESS
TRAVEL RELATED SERVICES COMPANY'.
INC., a New York Corporation and AMERICAN
EXPRESS CENTURION BANK. a New

York Corporation,

Defendants.,
/

PLAINTIFFS’ FIRST REQUEST FOR PRODUCTION

Plaintffs, by and through undersigned counsel and pursuant to Rule 1.350(a) of the Florida
Rules of Civil Procedure, request that Defendants produce and make available for inspection and
duplication. all documents and things specitied herein which are in the possession. custody or control
of said Defendants and their agent(s) or attorney(s). as they are Kept in their usual course of business.
or organized and labeled to correspond with the categortes in this request. within thirty (30) days at
the offices of the undersigned.

[. DEFINITIONS

I “Agreement” means “The Fidelity Amenican Express® Cardmember Agreement

Amcerican Express Cardmembership.”™ a copy of which is attached.

LAW OFFICES KOZYAK TROPIN & THROCKMORTON, P.A.

2800 WACHOVIA FINANCIAL CENTER, 200 SOUTH BISCAYNE BOULEVARD. MIAMI, FLORIDA 33i3i + TEL 13051372-1800
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2 “Arbitration Provision™ means the provisionentitled “Arbitration™ in the Agreement.
KN “Cardmember™ has the same meaning as it has in the Agreement. but relates

specifically. to the extent that is possible. to persons whose billing address 1s 1n the State of Florida.

4. “Claim™ or “Claims™ has the same meaning as it has in the Agreement.
S “Class Action Provisions™ means those provisions in the Agreementreferring to class

clamms, including but not limited to the provisions that state:

(H “YOU WILL NOT HAVE THE RIGHT TO PARTICIPATE IN A
REPRESENTATION CAPACITY OR AS A MEMBER OF ANY C1.ASS
OF CLAIMANTS PERTAINING TO ANY CLAIM SUBIECT TO
ARBITRATION.”

(2) “There shall be no right or authority for any Claims to be arbitrated on a class
action basis or on bases involving Claims brought in a purported
representative capacity on behalf of the general public. other Cardmembers
or other persons similarly situated™.

6 “Documents™ means any document or documients in vour custody. possession. or
control. including. but not limited to. any printed. written. records. taped. electronic. graphic.
photographic. or other tangible matter from whatever source. however produced or reproduced.
whether m draft or otherwise. whether sent or receiver or neither. including the original, all
amendiments and addenda and any nonidentical copy (whether different from the original because

as. correspondence.

<

ol notes made on or attached to such copy or otherwise) of any and all writin
letters, telegrams. telex communications, cables. notes. notations. releases. agreements, contracts,
books, pamphlets, studics, minutes of meetings. recordings, or other memorials of any type of
personal or telephone conversations. meetings or conferences (including. but not limited to.
telephone bills and long distance charge slips). reports. analy ses, evaluations, estimates. projections.

forecasts, receipts, statements. accounts. booksof account. diaries. calendars. desk pads. appointment

LAW OFFICES FOZYAX TROPIN & THROCKMORTON, P .A.
2B00 WACHOVIA FINANCIAL CENTER, 200 SCuUT~ BISCAYNE BOULEVARD, MIAMI, FLORIDA 33131 - TEL 1305)2372-1800
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books. stenographer’s notebooks, transeripis. leduers. registers, work-sheets. :iuurnuls. statistical
records. cost sheets. summaries. lists, tabulations. dicests. cancelled or uncancelled checks or drafts.
vouchers. charge slips. invoices. purchase orders. hotel charges. accountant’s reports. financial
statements. newspapers. periodical or magazine materials, and any material underlying. supporting
or used in the preparation of any documents.

7. “American Express” means the American Express Company and. where applicable.
any predecessors and/or successors ininterest, present and former parents, subsidiaries. divisions and
affiliates. and present and former directors. emplovers. employees. attorneys. agents. other

representatives and all other persons acting under their control or on their behalf.

8. “General Purpose Cards™ include credit cards and charge cards.
9. “Credit Cards™ means gencral purpose cards which aive borrowers a revolving line

of credit and let them borrow against it. carrving a balance with an agreed-upon interest rate.
10, “Charge Cards™ means general purpose cards which require a tull payvment of the

charge by the due date.

I A cardholder™ s a person or business which has been issued t general purpose card.
2 A Hornda cardholder™ is a cardholder whose billing address is in the State of Flonda.

I3 A foreign currency transaction” 1s a transaction by a person. as defined herem. using
agenceral purpose card to purchase goods and/or services m a foreign currency.

14. A foreign curreney surcharge ™ is any fee levied by any Defendants to purchase goods
and/or services in currencies of foreign countries (“foreign currency ™).

s “You™ and “vour” mean the defendant responding to these Requests. and. where

applicable, any predecessors and’or successors i interest, present and former parents. subsidiaries.

r

LAW OFFICES KO2YAX TROPIN & THROCKMORTON, P.A.
2800 WACHOVIA FINANCIAL CENTER, 200 SOUTH BISCAYNE BOULEVARD. MIAM(, FLORIDA 33131 - TEL 1305)372-1800
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divisions and aftiliates. and present and former directors. cmiployers. emplovees. attorney s, agents,
other representatives and all other persons acting under their control or on their behalt,

10. “Person” means natural persons. proprictorships. public or private corporations.
partnerships. trusts, joint ventures, groups, associations. organizations or other legal entities.
including representatives of any such person or persons.

17. “Communication”™ means the transmission, sending and/or receipt of information of
any Kind by and/or through any means including. but not limited to speech. writings. language
(computer. foreizn or otherwise), computer electronics ofany kind (including. but not limited o ~e-
mail”). magnetic tape. videotape. photographs, graphs, symbols. signs, magnetic an\.i oroptical disks,
“floppy disks.” compact  discs. CD-ROM  discs. sound, radio and/or video <ignals,
telecommunication, telephone. teletype, facsimile. telegram. microfilm. microfiche. photozraphic
film ot all type and/or other media of any kind. The term “communication™ also includes. without
lmitation. all “documents™ (as delined herein) and all inquiries. discussions. conversations.
necotiations, agrecments, understandings. meetings. notices,  requests. respenses. demands.
complaints, and ‘or press. publicity or trade releases.

I8, “Mecting.” "meet,” or “met” means any assembly. convocation. encounter. or
contemporancous presence of two ormore persons for any purpose. whether planned or not planned.
arranged or scheduled in advance during which a communication of any kind occurred and shall
mclude. butnot limited o, formal gatherings, conversations., video conferences. and telephone calls.

19, “Marketing”™ or market” means all activities involved in the distribution of a product
including. without limitation, advertising, locating and contacting prospective customers, attempting

to sell making sales presentations. selling, preparing and submitting bids. shipping products.

LAW OFFICES KOZYAK TROPIN & THROCKMORTON, P.A.
2800 WACHOVIA FINANCIAL CENTER, 200 SOUTH BISCAYNE BOULEVARD, MiaMI, FLORIDA 33131 - TEL 1305 372-1800
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servicing custoners and the supervision and management of the same.

20. Words used in the plural include the singular. and words used n the singular include
the plural.

21 The words “and™ and “or™ shall be used interchangeably and interpreted in the most
inclusive manner possible.

II. INSTRUCTIONS

1. All documents shall be produced in the order they are kept in the ordinary course of
business. and shall be produced in their original folders. binders. covers or containers, or facsimile
thereof.

2 These requests relate to all documents which are in your possession. custody or
control.

3. You shall produce the original of cach document described below or if the original
1s not i your custody, then a copy thereofl and in any event. all non-identical copies which differ
from the ortginal or from the other copies produced for any reason. including. but not limited to. the
making of notes thereon.

4. [f production of documents is withheld on the ground of privilege. as to cach such
withheld document provide the following mtormation no later than the first date on which

documents are produced:

(1 which privilege is claimed:
(2) a precise statement of the tacts upon which said claim of privilege is based:
(3) the following information deseribing cach purportedly privileged document:
1. [1s nature. ¢ g . avrcement. letter. memorandum. tape. ete.,
3

LAW OFFICES HOZYAK TROPIN & THROCKMORTON, P.A.
2800 WACHOVIA FINANCIAL CENTER, 200 SOUTH BISCAYNE BOULEYARD, MIAM( FLORIDA 33131 - TEL.(305!12372-1800
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il. The date 1s was prepared:

. The date it bears:

v, The date 1t was sent:

0 ['he date 1t was received:

VI The 1dentity of the person preparing it;

vil.  The identity of the person sending it:

viil.  The identity of each person to whom it was sent or was to have been

sent, mcluding all addresses and all recipients of copies; and

IX. A statement as to whom cach identified person represented or
purported to represent at all relevant imes; and

d. adescription of the place where each copy of that document is kept. including

the title or description of the file in which said document may be found and the location of such file.

4. Documents shall be produced in such fashion as to identity the department. branch

or office in whose possession they were located and. where applicable, the natural person in whosc
possesston they were found and the business address of cach document’s custodian(s).

5. Whenever a document is not produced in full or is produced in redacted form. so

mndicate on the document and state with particularity the reasons or reasons it is not being produced

m full and deseribe with particularity those portions of the document which are not being produced.

0. I o document responsive to these requests was at any time i your possession.

custody or control but is no longer available for production. as to cach such document state the

tollowing information:

Al Whether the document 1s missing or lost:
13. Whether the document has been destroved.,
O
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C. Whether the document has been translerred or delin crcd~lo another person
and if so. at whose request:
D. Whether the document has been otherwise disposed ot and
I-. The circumstances surrounding the disposition ot the document and the date
of 1ts disposition.
3. No document request shall be construed to include individual transactional
documents. unless otherwise specified.

[1I. RELEVANT TIME PERIOD

U nless otherwise indicated. these requests relate to the period between January 1. 1998 and
the present (the “relevant time period”). Your responses should retlect information for that entire
period. Where vour responses relate to only a portion of that period. indicate the date or dates to
which your response relates.

IV, REQUESTS FORTHE PRODUCTION OF DOCUMENTS AND THINGS
RIEQUESTNO. 1.

Documents sufficient to identify the job descriptions and identities ol all persons whose
duties nclude supervisory or policy-making responsibilities relating to any foreign currency
surcharge.

REQUENT NO. 2

Al documents., recardiess of date. relating to any mecting of your Board of Directors.
npcl'ulinns commitiee(s). sccuril_\' committee(s). executive comnuittee(s), or any other
committeets). sub-committees. working groups or any other group during which any foreign

currency surcharge was discussed. reviewed or referenced, including but not limited to all

LAW OFFICES KOZYAR TROPIN & THROCKMORTON, P.A.
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meeting notes. agendas. presentations. summaries and or minutes. including all supporting
matertals referenced in such documents,

JUEST NQO. 3:

All documents. regardless of date. created during the period that any foreign currency
surcharge has been levied on cardholders. refating to your policies with respect to foreign
currency transactions by your cardholders, includimg but not limited to the creation and
imposition of any related fees and/or charges.

REQUESTNO. 4.

All documents concerning your decision to create and impose your foreign currency
surcharge.
REOULEST NO. 3¢

All documents, regardless of date, which identity or discuss any agreement regarding
your forergn currency surcharge.
REQUEST NO. 6:

Documents sufficient to identifv the date on which you commenced charging vour
cardholders a foreign currency surcharge.
REQUEST NO. 7:

All documents relating to any meeting concermng the decision to impose and the
implementation of yvour foreign currency surcharge.

REOQUESTNO, §:
Documents sufticient to identify the manner in which vou notified and or intormed any of

vour cardholders of vour impaosition of bank foreign curreney surcharge.

LAW OFFICES KOZYAK TROPIN & THROCKMORTON. P.A
2B00 WACHOVIA FINANCIAL CENTER, 200 SOUTH BISCAYNE BOULEVARD, M. AMI, FLORIDA 33131 - TEL 1305 372-1800
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REQUESTNO. 9:

All documents which identity or deseribe vour policies and procedures governing any
foreign currency surcharge.

REQUEST NO. 10:

Without regard to date. all documents which identify or relate to any complaints and/or
criticisms made to you by any Florida cardholders about any foreign currency surcharge.
REQUEST NO. 11:

All documents which identify or desceribe your policies and procedures governing any
forcign currency surcharge transactions, including the conversion of foreign currency into United
States dollars.

REQUEST NO., 12:

Documents sufficient to idenuty your policies and procedures concerning the settlement
and payment or credit to vou ol vour toreign currency surcharge.
REQUESTNO. 135:

All documents. not otherwise responsive to any other request. relating to your policices
concerning vour foreign curreney surcharge.
REQUIESTNO. 14:

All documents which identifv or relate to any complaints and/or crticisms made to vou
by any of your Ilorida cardholders about vour foreign currency surcharge.
REQUESTNO. 15:

AlF documents. not otherwise responsive to any other request. relating to any

comumunications between vou and any person. other than a cardholder, concerning any foreign

LAW OFFICES KOZYAK TROPIN & THROCKMORTON, P.A.
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currency surcharge.
RIEQUEST NO. 16

Documents sufficient to identify any promotional. marketing and/or advertising materials
that disclose the foreign currency surcharge, including but not limited to letters. brochures.
advertisements. newsletters. solicitations. disclosure statements or similar documents.

REQUEST NO. 17;

Al documents which identify, deseribe or refer to any and all agreements you have with
third parties concerning the authorization. processing. settlement. billing. management and/or
review of foreign currency transactions.

REOQUEST NO. 18:

Documents sufficient to demonstrate the processing of a foreign currency transaction.
RIFOUEST NO.19:

Al documents which identity or describe vour policies concerning the conversion ot a
monetary amount i a foreign currencey into LS. dollars for the purpose of authorizing.
processing. settling. billing. managing and’or reviewing a foretgn currency transaction.
REQUEST NO, 20:

Documents suftictent to idenuty all costs incurred by you relating to foreign currency
trunsactions by vour cardholders which are in addition to any costs incurred by you i processing
a transaction i the United States.

RIEQUEST NO. 21
Documents sufficient to identify the costs incurred by vou relating to the preventon

and‘or occurrence of fraud in foreign curreney transactions, including but not limited to any

10
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fosses suttered by you.
REQUEST NO. 22:

Documents sufficient to identify the interchange rate or any other fee (other than the
foreign currency surcharge) charged and/or paid by vou on foreign currency transactions.
REQUEST NQ. 23:

All of your annual and five-year plans which relate to or address vour credit card
operations tor the period from January 1, 1998 to the present.

REQUESTNQ. 24:

All documents. including but not limited to all reports, reviews. evaluations. audits.
investigations. studies, forecasts, memoranda, correspondence. data compilations and ‘or other
similar documents. relating 1o any research or other analvses conducted by or prepared for vou
(by consultunts or anyvone else) to determine:

iy The number of cardholder foreign currency transactions. including the geographic
location of such foreign currency transactions:

b. The dollar volume of cardholder foreign currency transactions. including the
dollur:
volume organized by geographic location of such foreign currency transactions: and

C. The gross revenue and profits derived from cardholder foreign currency
transactions.

REOQUESTNO, 25:
Al documents. including but not limited to all reports, reviews, evatuations. audits.

mvestications, studies, forecasts, memoranda, correspondence, data compilations and or other

LAW OFFICES KOZYAK TROPIN & THROCKMORTON. P A,
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similar documents. relating o any research or other analyses conducted by or prepared for yvou
(by consultants or anvone else) to determine:
a. The number of Florida cardholder toreign currency transactions:

location of such forcign currency transactions:

b. The dollar volume of Florida cardholder foreign currency transactions, and
C. The gross revenue and profits derived from Florida cardholder forcign currency

transactions. including the amount of gross revenue organized by geographic location of such
forergn currency transactions.

REQULEST NQ. 26:

FFor each year of the relevant time period. documents sufficient to identify your gross
revenue. operating profit and net profit margins atter all costs. except interest. taxes. depreciation

and amortization. for the following:

a. Your foreign currency surcharge:

b. Late fees:

C. Over limit fees: and

d. Any other tee charged to cardholders.

REOQUEST NO. 27:

All documents, including but not Timited 1 all reports. reviews. evaluations, audits.
mvestigations, studies and’or similar documents. relating to any rescarch or other analyses
prepared by Profit Technologies Corporation coneerning the foreign currency surcharge.
REQUEST NO. 28:

All documents. not otherwise responsive to any other request, relating to any research or

(2
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other analyses prepared by any outside accounung. auditing or consulting firm. or any other
person. concerning any foreign currency surcharge, including but not limited to all reports.
reviews, evaluations. audits. investications. studies and/or other similar documents.

REQUEST NO. 29:

All documents which identity or describe your policies relating to the pricing or other
mcthods used for determining the amount of any toreign currency surcharge levied on
cardholders.

RIFQUIEST NO. 30

Without regard to date. documents sutticient to identify your policy or policies during the
period that any foreign currency surcharge has been levied on cardholders. with respect to the
retention of documents. including. without limitation. any data stored in computer readable form.
REOQUEST NO. 31

All documents received. served or filed by vou in any case in which a toretgn curreney
surcharge was at issue.

REOQUEST NO. 32

Documents suthicient 1o idenuly the computer systems you use to store. conpose.
distribute or route electronic mail.
REQUEST NO. 33

Documents sufficient to identity and describe all non-program files and computer svstems
you use 1o record. store. compute. analyze or retrieve any information referring to or relating to

the assessment of any foreign currency surcharge.

(V¥
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REFQUEST NO. 34

For each computer system identified in response to the proceeding two Requests.
documents sufficient to identify cach person who adiministers that system.
REQUEST NQO. 35

Each form of cardholder agreement containing a foreign currency surcharge.
REQUEST NO. 56:

All documents requested to be identified in, or used to answer, Plaintitts™ First Set of
[nterrogatories.
REQUESTNO. 37:

Documents describing the way that the Agreement is provided to consumers 1 Florida.
REQUIEST NO. 38:

Al documents describing your policies concerning a Cardmember’s or prospective
Cardmember’s ability to negotiate or modify the terms of the Agreement.
REQUEST NO. 39

Documents describing yvour policies concerning your ability to negotiate or modify the
terms of the Agreement.
REQUENT NO. 40:

Al documents describing or relating to the meanimg. intent. policies. and goals recarding
the Arbitration Proviston.
REQUEST NO. 41:

All documents describing or relating to the meaning. intent. policics. and goals regarding

the Class Action Provisions.
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REOQUTEST NO. 42:

All documents describing or relating to the nature and amounts of any claims recarding a
forcign cuwrrency surcharge.
REFEQUEST NO. 43:

All documents relating to any arbitrations that have occurred regarding a forcign currency
surcharge.

REQUEST NO. 44:

All documents relating to any court cascs that have occurred regarding a forcign currency
surcharge.

REQUEST NO. 45:

All documents relating to vour policies with respect to (a) imposing fees. late charges or

surcharges on cardholders, and (b) informing cardholders of such fecs. charges or surcharges.

Respecttully submitted this ‘)_'_5_‘ day of September 2003,

KOZYAK TROPIN & THROCKMORTON, P.A.
200 South Biscayne Boulevard. Suite 2800

Miami. Florida 33131

Telephone: (303) 372-180Q/Facsimile: (303) 372-3308

By: k

] /\dm’n?M. Moskowitz. FBN: 084280
Thomas A. Tucker Ronzetti. FBN: 9637235

GARWIN, BRONZAFT, GERSTEIN & FISHER, LLP
risen 10 (Goarctare 1200,

R S e AR Py :.l\.l.

Kevin Landau, Fsq.

1501 Broadway. Room 1416

New York. New York 10036
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LAW OFFICES KOZYAK TROPIN & THROCKMORTON, P.A

280D WACHOVIA FINANCIAL CENTER, 200 SOUTH BISCAYNE BOULEVARD, MIAMI. FLORIDA 33131 » TEL (305 372-1800



" Case 1:04-cv-20314-CMA Document1l Entered on FLSD Docket 02/11/2004 Page 112 of 152

CERTIFICATE OF SERVICE
WE HEREBY CERTIFY that a true and correet copy of the above and foregoing was
matled by regular U.S. Mail to: Richard Simiring. Esq.. Stroock & Stroock & Lavan LLP. 200
South Biscayne Boulevard, 3160 Wachovia Financial Center, Miami. Florida 33131-2385 on this

3_3_ day of September, 2003.

RESEIR LI IS DA S

16
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IN TIHE CIRCUIT COURT O THE
ELEVENTHIJUDICIAL CIRCUIT. IN AND
FOR MIAMI-DADE COUNTY. FLORIDA

EDWARD LIPUMA and RAFAEL A.

BERGOLLA. on Behalf of Themselves CASE NO: 03-19365 CA 09

and All Others Similarly Situated and

on Behall of the General Public. CLASS REPRESENTATION
Plainuff,

v,

AMERICAN EXPRESS COMPANY. a New
York Corporation. AMERICAN EXPRESS
TRAVEL RELATED SERVICES COMPANY,
INC., a New York Corporation and AMERICAN
EXPRESS CENTURION BANK. a New

York Corporation,

Defendants.

PLAINTIFFS' FIRST SET OF INTERROGATORIES

Plamntiffs hereby propound their First Sct of Interrogatories to Defendants to he answered
under oath within (30) thirty days in accordance with Rule 1.340 of the FFlorida Rules of Civil
Procedure.

Respectfully submitted this _}_i_ day of September 2003.

KOZYAK TROPIN & THROCKMORTON, P.A.
200 South Biscayne Boulevard. Suite 2800

Miami, Florida 33131

Telephone: (305) 372-1800/Facsimile: (305) 372-3508

\ '
By: _ \ - \\
Adam M. Moskowitz, FIIN: 984280
Thomas A. Tucker Ronzetti, FBBN: 963723

LAW OFFICES KO2ZYAK TROPIN & THROCKMORTON, P.A.
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I. DEFINITIONS OF TERMS AND INSTRLQTI(_).\'S'

Plaintifts meorporate by reference. asif fully set forth herein. the Definitions and [nstructions
as set forth in Plaintifts™ First Request for the Production of Documents.

As an additional instruction. whenever in these Interrogatories there isa request to "identify.”
"please identify” or "set forth the identity” of an individual. state with respect to such individual: (1)
his name: (2) his current busimess and home addresses. or. if they cannot be ascertained. his last
known business and home addresses; (3) his current emplover and his current position or title. or.

if that cannot be ascertained. his last known emplover and his last known position or title.

I. RELEVANT TIME PERIOD

Unless otherwise indicated. these interrogatories relate to the period between January 1. 1998
through the present (the “relevant ime period™). Your responses should retlect information for that
entire pertod. Where your responses relate to only a portion of that period. indicate the date or dates

to which your response relates.

LAW OFFICES KOZYAK TROPIN & THROCKMORTON, P A.
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HI. INTERROGATORIES

INTERROGATORY NO. 1:

Explain the circumstances where an American Express cardholder is assessed a foreign

currency SUl'CthI‘gE.

‘ad
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INTERROGATORY NO. 2:

Explain how you determine and calculate the amount of a foreign currency surcharee Please

provide an example of such a calculation. identifying all variables.

LAW OFFICES KOZYAK TROPIN & THROCKMORTON, P .A.
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INTERROGATORY NO. 3:

Explain cach circumstance when you notify an American Express cardholder about being

assessed a foreign currency surcharge, and describe in detail how vou notilv the cardholder.

LAW OFFICES KOZYAK TROPIN & THROCKMORTON, P A,
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INTERROGATORY NO. 4

State how much American Express has assessed in foreign currency surcharges from I'lorida

cardholders, month by month. from January 1. 1998 to the present.

LAW OFFICES NOZYAK TROPIN & THROCKMORYON, P.A.
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INTERROGATORY NO. 3¢

Foreach of the past § vears. state the number of Florida cardholders wha have been assessed

a foreign currency surcharge.

LAW OFFICES KOZYAK TROPIN & THROCKMORTON, P A.
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INTERROGATORY NO. 6:

Identify each of your current and former officers, directors. employces or agents huving any
policy-making responsibilities for any foreign currency surcharge assessed upon any American

Fxpress cardholder. and for each state the time period that person held that job position.

LAW OFFICES ROZYAK TROPIN & THROCKMORTON, P.A.
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INTFRROGATORY NO. 7:
Do vou permit Florida cardholders to modity the written terms of the Aercement” It socstate
each written term you permit Florida cardholders to modify. and identify each Florida cardholder that

has received a modification.
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INTERROGATORY NO. §:

Identity cach Florida cardholder who has made a claim regarding the foreign currency

surcharge.

10
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INTERROGATORY NO. 9.

Identify cach person who contributed any information to answer these interrogatories. and

for cach state the information that person provided.
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L. SWEARUNDERPENALTY OF PERJURY THAT

THE FOREGOING ANSWERS TO INTERROGATORIES ARE TRUE AND CORRECT.

DATED: . 2003.

SIGNATURE

TITLE

NOTARY:

LAW OFFICES KOZYAK TROPIN & THROCKMORTON, P.A.

2800 WACHOVIA FINANCIAL CENTER, 200 SOUTH BISCAYNE BOULEVARD. MIAMI, FLORICA 3313, » TEL '308'372 1820
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true copy of the foregoing was scrved this 3‘_§ day of
September. 2003 on: Richard E. Landman. Esq.. Stroock & Stroock & Lavan LLP. 200 South

Biscayne Boulevard, 3160 Wachovia Financial Center, Miami, Ilorida 33131-2385

-\

Thomas A. Tucker Ronzetti, Esq.

3224101228567 1
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IN THE CIRCUIT COURT OF THE
I1th JUDICIAL CIRCUIT, IN AND FOR
MIAMI-DADE COUNTY, FLORIDA

GENERAL JURISDICTION DIVISION

CASE NO. 03-19365 CA 09

EDWARD LIPUMA and

RAFAEL A. BERGOLLA, on Behalf

of Themselves and All Others Similarly
Situated and on Behalf of the General Public,

Plaintiffs
V.

AMERICAN EXPRESS COMPANY, a

New York Corporation, AMERICAN EXPRESS
TRAVEL RELATED SERVICES, INC,, a

New York Corporation and AMERICAN
EXPRESS CENTURION BANK, a New York
Corporation,

Defendants.

NOTICE OF APPEARANCE

PLEASE TAKE NOTICE that the law firm of Stroock & Stroock & Lavan LLP enters

its appearance as counsel for defendants and requests that copies of all correspondence,

SIROOCK & STROOCK & LAVAN LLP « MIANM{ « NE'X YORK * 103 ANGELES
MACHOVIA FINANCIAL CENTER, 200 SOUTH BISCAYNE BLYD , MUIAMI, FL J3130-2335
TEL J0§5.383.4,22 FAX 306.780.4]02 MWW W SIRNOICK Cnt
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pleadings and any and all documents filed in this action be served upon it at the address listed

below.

STROOCK & STROOCK & LAVAN LLP
Counsel for Defendants

200 South Biscayne Boulevard

3160 Wachovia Financial Center

Miami, Florida 33131-2385

Telephone: (305) 358-9900

Facsimile: (305) 789-9302

By: /éé.«/{ g at—mC:f._
Richard B. Simring

Flonda Bar No. 890571
Rsimring@stroock.com
Richard E. Landman
Florida Bar No. 149713
Rlandman@stroock.com

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing was served by
facsimile and U.S. mail this %day of September, 2003, on Adam M. Moskowitz, Esq. and
Thomas A. Tucker Ronzetti, Esq., Kozyak Tropin & Throckmorton, P.A., 200 South Biscayne
Boulevard, Suite 2800, Miami, FL 33131, Bruce E. Gerstein, Esq. and Kevin Landau, Esq.,
Garwin, Bronzami, Gerstein & Fisher, LLP, 1501 Broadway, Room 1416, New York, NY
10036.

ﬁichard E. Landman

SSL-MIAL J0108730v1

STHOOCK & STROOGCK & LA LER » Vo unt o NEW Y 2k o Ligy ANLCELES
WACHOYIY BINANCIAL GBS TER, 270 5l e Ceob oML MEANME, FL 33131 -2395
TEL 323538 ,, 32 FA% J55 7, ,1 2 A 4k alenanik (0
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IN THE CIRCUIT COURT OF THE
11th JUDICIAL CIRCUIT IN AND
FOR MIAMI-DADE COUNTY,

FLORIDA

EDWARD LIPUMA, on Behalf of Himself CASE NO: 03-19365 CA 09
and All Others Similarly Situated and
on Behalf of the General Public, CLASS REPRESENTATION

Plaintiff,
V.

R a(ﬂ;‘ :

AMERICAN EXPRESS COMPANY, a New IR R
York Corporation, et al. oKW o

Defendants. NOLIR

/ ©

PLAINTIFF RAFAEL BERGOLLA’S
NOTICE OF VOLUNTARY DISMISSAL WITHOUT PREJUDICE

Plaintiff, Rafael Bergolla, through undersigned counsel and pursuant to Florida Rule of Civil
Procedure 1.420(a)(1)(A). hereby voluntary dismisses his claims in this action without prejudice.
Respectfully submitted this {© day of February 2004.

KOZYAK TROPIN & THROCKMORTON, P A
Attorneys for Plaintiff

2800 Wachowvia Financial Center

200 South Biscayne Boulevard

Miami, Florida 33131-2335

Telephone:  (305) 372-1800/Telecopier:(305) 372-3508

By: ‘ . )
Adam M. Moskowitz, FBN: 984280
Thomas A Tucker Ronzetti, FBN: 965723

and

LAW CFFICES KO2ZYAK TROPIN &8 THROCKMORTON, P.A.
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GARWIN, BRONZAFT, GERSTEIN & FISHER, L.L.P.
Bruce E. Gerstein, Esq.

Kevin Landau, Esq.

1501 Broadway - Room 1416

New York, New York 10036

Tel: (212) 398-0055.

Fax:(212) 764-6620

Of Counsel -

BALLON STOLL BADER & NADLER, P.C.
Irving Bizar, Esq.

1450 Broadway, 14" Floor

New York, New York 10018

Tel (212) 575-7900

Fax: (212) 764-5060

CERTIFICATE OF SERVICE

WE HEREBY CERTIFY that a true and correct copy of the above and foregoing was
faxed and mailed by regular U.S. Mail to: Richard Simring, Esq., Stroock & Stroock & Lavan
LLP, 200 South Biscayne Boulevard, 3160 Wachovia Financial Center, Miami, Florida 33131-
2385; and Julia B. Strickland, Esq. and Scott M. Pearson, Esq., Stroock & Stroock & Lavan
LLP, 2029 Century Park East, Floors 16 & 18, Los Angeles, California 90067-3086, on this _/o_

day of February 2004.

3224/101/235465.1

Q8]

LAaw OFFICES KOZYAX TROP:MN & THROCKMORTON, P A

2800 NATHODVIA FINANCIAL CENTER 2006872 UTH B STAYNE 8T __EVARD, MiAMI_ FI ARINA 33132t « TEL (A0S A72 1800



Case 1:04-cv-20314-CMA Document 1

EDWARD LIPUMA, on Behalf of Himself
and All Others Similarly Situated and
on Behalf of the General Public,

Plaintiff,

V.

AMERICAN EXPRESS COMPANY, a New

York Corporation, et al,,

Defendants.
/
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IN THE CIRCUIT COURT OF THE
ELEVENTH JUDICIAL CIRCUIT, IN
AND FOR MIAMI-DADE COUNTY,
FLORIDA

CASE NO: 03-19365 CA 09

CLASS REPRESENTATION

PLAINTIFF’'S NOTICE OF FILING FIRST AMENDED COMPLAINT
AND DEFENDANTS’ CONSENT TO AMENDMENT

Plaintiff, through undersigned counsel and pursuant to Florida Rule of Civil Procedure

1.190(a), hereby files the attached First Amended Complaint and Defendants’ Consent to

Amendment.

Respectfully submitted, this /¢ day of February, 2004

KOZYAK TROPIN & THROCKMORTON, P.A.

Attorneys for Plaintiff
200 South Biscavne Boulevard, Suite 2800

Miami, Florida 33131

Telephone: (305) 372-1800/FEacsimile: (305) 372-3508
By: l ) \
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the above and foregoing was faxed and
mailed by regular U.S. Mail to: Richard Simring, Esq., Stroock & Stroock & Lavan LLP, 200 South
Biscayne Boulevard, 3160 Wachovia Financial Center, Miami, Florida 33131-2385; and Julia B.
Strickland, Esq. and Scott M. Pearson, Esq., Stroock & Stroock & Lavan LLP, 2029 Century Park

East, Floors 16 & 18, Los Angeles, California 90067-3086 on this /¢ day of February, 2004.
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DEFENDANTS’ CONSENT TO AMENDMENT

Pursuant to Florida Rule of Civil Procedure 1.190(a), Defendants consent to the Plaintiffs’
tiling of the First Amended Complaint, on this 7 day of February, 2004.
STROOCK & STROOCK & LAVAN LLP
Attorneys for Defendants

200 South Biscayne Boulevard
3160 Wachovia Financial Center

Miami, Floridaz 31
E: (30 -9900/Ea e+(305)789-9302

Richard E. Landman, FBN 149713

Of counsel:

Julia B. Strickland, Esq.

Scott M. Pearson, Esq.

Stroock & Stroock & Lavan LLP

2029 Century Park East, Floors 16 & 18
Los Angeles, California 90067-3086
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IN THE CIRCUIT COURT OF THE
11th JUDICIAL CIRCUIT IN AND
FOR MIAMI-DADE COUNTY,

FLORIDA
EDWARD LIPUMA, on Behalf of Himself CASE NO: 03-19365 CA 09
and All Others Similarly Situated and
on Behalf of the General Public, CLASS REPRESENTATION -
Pla]ntlﬁ: . O‘T\.\l‘;--;.,..:,l\;..r’\:)“‘*
DA

3 . (Eg

o
AMERICAN EXPRESS COMPANY, a New

-

York Corporation, et al.

Defendants.
/

FIRST AMENDED COMPLAINT

1 Plaintiff, Edward LiPuma, on behalf of himself and all others similarly situated and
on behalf of the general public, by and through his undersigned attorneys, b}ings this action against
defendants American Express Company, American Express Travel Related Services, Inc., and
American Express Centurion Bank (collectively, “American Express™), and hereby alleges the
following

INTRODUCTION AND OVERVIEW
2 This is a civil action seeking restitution, damages, injunctive relief and other relief

<

arising out of the unlawful foreign currency conversion practices of American Express, including
imposing a hidden 2% transaction fee on its cardholders tor purchases of goods v1 seivices which

are denominated in non-U.S. currency. Despite the fact that American Express touts the “global

acceptance” of its cards that “open[] doors for cardholders at millions of establishments .. . around
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e world,” American Express never discloses the existence or amount of this fee (referred to herein
s the “foreign currency transaction fee”) in cardholder billing statements or its applications or
licitations to prospective cardholders. Indeed, American Express actively conceals the foreign
arrency transaction fee from its cardholders by embedding the amount of the fee in the transaction
mount, which is shown on the cardholder’s bill in U S. dollars. Thus, because the 2% fee and the
-ansaction are combined on the cardholder’s bill, there is no indication on the billing statement that
wmerican Express imposes the foreign currency transaction fee. American Express also fails to
dequately disclose the foreign currency conversion rates it applies to transactions.
JURISDICTION AND VENUE
3. This Court has jurisdiction over this action pursuant to Florida Statutes § 26.012.
4 Venue is proper in Miami-Dade County (the “County”) pursuant to Florida Statutes
¥ 47.051. The defendants are foreign corporations doing business in the State of Florida, and
1ationwide. Upon information and belief, the defendants have an agent .or representative in the
County, and the cause of action accrued in the County. The defendants i1ssue credit cards in
substantial numbers to residents of the County and acquire transactions from a substantial number
»f merchants in the County, and have collected a substantial amount of the foreign currency
ransaction fees from cardholders in the County.
PARTIES

5. Plaintiff Edward LiPuma is a resident of the State of Florida and of the County of

laintiff incurred charges in foreign currency transaction fees using his American Express cards

vithin the four years preceding this complaint and was charged by and paid foreign currency

9
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transaction fees to American Express.

6. Defendant American Express Companyv is a New York corporation doing business
in the State of Florida and the County of Miami-Dade. American Express Company has major
operations facilities in South Florida.

7. Defendant American Express Travel Related Services, Inc., a wholly owned
subsidiary of American Express Company, is a New York corporation doing business in the State
of Florida and the County of Miami-Dade.

8. Defendant American Express Centurion Bank, a wholly owned subsidiary of
American Express Company, is a Utah corporation doing business in the State of Florida and the
County of Miami-Dade.

9. At all times mentioned in the complaint, each of the defendants was an agent of each
and every other defendant. In doing the things alleged in this complaint, each defendant was acting
within the course and scope of this agency and was acting with the cc;nsent, permission and
authorization of each of the other defendants.

FACTUAL ALLEGATIONS

10. American Express issues credit and charge cards to the general public. In order to
facilitate its business, American Express contracts with merchants worldwide to recognize American
Express cards as a valid method of payment for their goods and services.

11. An American Express cardholder can use their card to purchase goods and services
in two ways. A cardholder can use the line ot credit extended by American Lxpress or its agent or

agree to pay American Express at a later date, usually determined by receipt of a bill from American

©)
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Express.!

12,

One of American Express’s primary selling points to its members as a benefit of
cardmembership is its global ubiquity. In promotional materials, American Express claims, “no
matter where you go, a network of 1700 offices in 130 countries is there to help.” Similarly,
American Express touts its cards’ “Global Acceptance”, which “opens doors for [cardmembers] at
millions of establishments . . . around the world.”

13. Similarly, American Express actively markets the utility of the card when traveling
abroad. For example, regarding the “Benefits of the Platinum Card”, American Express explains
“You never travel alone with American Express.” “Whether traveling around the world or just
around the corner, your Platinum Card is an essential tool”” Platinum members are entitled to such
benefits as “special privileges and amenities at more than 493 hotels and resorts around the world,”
“discounted overseas cell phone rental”™ and “travel emergency assistance” which can, inter alia,
“quickly refer you to English-speaking medical and legal professionals . . .-érrange for a translator,
put you in contact with the nearest U.S. Embassy or Consulate . . . .”

14, American Express also touts the benefits of its other cards to those who travel
internationally. For example, Green and Gold card holders have access to “Global Assist Plus
Hotline,” “emergency check cashing™ “at more than 1,700 American Express Travel service
locations worldwide,” “Express Cash,” which allows access to a line of credit “24 hours a day at
more than 500,000 ATMs worldwide;” and “emergency card replacement.”

1S, A reasonable American kxpress cardmember wouid believe that use of his card

' The American Express cards referenced in this complaint include both charge cards, e.g.
the green card, gold card, platinum card, and credit cards, e ¢ the blue card and Optima card.
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internationally to, inter alia, pay for his hotel room, meals, and other goods and services, will not
cause him to incur any fee unless he is told otherwise in the card application, solicitations and/or
billing statements. However, this is not the case. American Express imposes a hidden 2% foreign
currency transaction fee on its cardmembers for purchases of goods and services which are
denominated in non-U.S. currency.

16. American Express cards can be used to make purchases in foreign currency without
requiring cardholders to furnish any foreign currency to the merchant. Instead, the cardholder can
remit payment in the U.S. dollar equivalent of the purchase to American Express.

17 On the date a cardholder makes a foreign purchase, American Express converts the
purchase amount from foreign currency into U.S. dollars using an exchange rate which American
Express unilaterally determines and which is not adequately disclosed. After converting the amount
of the foreign charge to U S. dollars, American Express adds a 2% foreign currency transaction fee,
which it embeds in the transaction amount in U.S. dollars where 1t is'i.nvisible to consumers.
Nowhere in the cardholder billing statement does American Express disclose how it selects
conversion rates, the amount of the foreign currency transaction fee, or the fact that it is imposing
such a fee  This hidden foreign currency transaction fee is the only fee that is fixed in the transaction
amount 1n this manner.

18.  The business practice of embedding or hiding the foreign currency transaction fee in
the transaction amount on billing statements misleads consumers as to the existence and amount of
any foreign currency transaction fee because the fee is concealed. American kxpress has the
capability necessary to disclose its currency conversion methodology and the foreign currency

transaction fee on its billing statements The monthly billing statement is the most relevant
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ocument received by cardholders when it comes to communicating the amount of charges imposed
v American Express for the use of the card to purchase goods and services. Consumers expect that
“fees are to be charged for the use of the card, those fees will be disclosed on the billing statements.
‘onsumers are very likely to notice, attend to, comprehend and retain information on billing
tatements which are mailed regularly to cardholders and contain information that consumers know
s important to their economic interests. American Express strips the cardholders of the best
ypportunity to notice and retain information associated with its foreign currency conversion practices
by failing to disclose these practices, including the fee’s existence and or amount of the fee, on
monthly bills. Without such notice, the consumer is likely to believe, among other things, that the
foreign currency transaction fee was the result of variations in exchange rates.

19, Additionally, American Express solicits cardholders and potential cardholders
through numerous advertisements, applications, and direct mailings. While American Express
discloses in these applications and direct mailings applicable charges ana fees that prospective
cardholders may incur when using the card. such as late payment fees up to 2.9%, 3% transaction
fee on “Express Cash™ service transactions, and fees charged by third party service providers
affiliated with the “Global Assist Hotline,” no mention is made of the foreign currency transaction
fee and the methodology for selecting foreign exchange rates. Consumers reviewing solicitations
are likely to focus particular attention on terms relating to costs, charges and fees when comparing
card plans. Consumers often review credit and charge card solicitations when making a decision
whether to apply for a particular card and to compare the advantages and custs uf comipeting ca

products. Consumers would more likely become informed of American Expresses’ foreign currency

conversion practices if they were disclosed on solicitations and applications.
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20. Indeed, Congress, in an amendment to the Truth In Lending Act, requires card issuers
to disclose certain costs of credit in solicitations in what is known as a “Schumer box.” Schumer
boxes provide for the disclosure of purchase transaction fees. The Schumer box would be a logical
place for American Express to disclose the foreign currency transaction fee because that fee is
imposed on each foreign purchase.

21 Moreover, even on its website American Express offers as a “Travel Tool[]” a
“currency converter” which converts U.S. dollars to various foreign currencies using the Interbank
rate. While American Express states that the converter should be used as a “guide only,” cardholders
are instructed to call their “local American Express travel office for the latest rates.” No mention
1s made in the “Travel Tool” that American Express will add on a 2% foreign transaction fee.

22 Multiple disclosures of information to consumers are important to ensuring effective
communication of a particular message. Disclosure of the foreign currency transaction fee in billing
statements, solicitations, and cardholder applications would more likefy succeed In informing
cardholders about foreign currency transaction fees. However, the only time that the cardholder is
notified of the foreign currency transaction fee’s existence or American Express’s Conversion
practices is in fine print in the middle of the lengthy and verbose American Express Cardmember
Agreement.

23, Ttisimportant for consumers to know American Express’ foreign currency conversion
methodology and of the existence and amount of American Express’ foreign currency transaction
fee. The fee directly affects the cost of using an American Express card to purchase goods or services
In a foreign currency The foreign currency transaction fee charged by American Express may be

the most significant fee charged by a consumer when he uses his card to purchase goods and services
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in a foreign currency.

24 American Express misleads its cardholders and potential cardholders by failing to
disclose the foreign currency transaction fee and its foreign currency conversion methodology. The
foreign currency transaction fee is designed and implemented so that the it will be paid by, but
concealed from, American Express cardholders. The foreign currency transaction fee charged to
cardholders by American Express is the only fee which it embeds in the transaction amount and
which is not separately itemized on the billing statement. Concealing the foreign currency
transaction fee and the methodology for selecting foreign exchange rates causes or is likely to cause
injury to consumers and to competition. Consumers cannot make informed decisions without
adequate information about American Express’ foreign currency conversion practices, and American
Express’ business practice of concealing the foreign currency fees and rates deprives consumers of
price information, to their injury and to the injury of the competitive process.

25, There s no social or other benefit to obscuring foreign currency transaction fees by
embedding them, unnoticed, in the billed transaction amount, and certainly no benefit which would
outweigh the injury to consumers and to the competitive process

AMERICAN EXPRESS’ UNCONSCIONABLE LIMITATION
OF REMEDIES IN CARDHOLDER AGREEMENTS

26. In its cardholder agreements, American Express imposes unconscionable limitations
on liability and arbitration provisions (“legal remedies limitations”) in an attempt to eviscerate
consumers’ ability to obtain redress in violation of Florida law, which prohibits the imposition of

such unconscionable terms in contracts.

27. American Express’ legal remedies limitations are unlawful, unconscionable and
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unenforceable as against public policy The legal remedies limitations are procedurally and
substantively unconscionable in scope, operation and effect. Consumers have no meaningful choice
with respect to the legal remedies limitations because they are not presented with them until after
they have applied for the cards. The legal remedies limitations are not set forth on the cards. Rather,
the legal remedies limitations are presented on a take-it-only basis as part of a series of non-
negotiated adhesionary terms in dense policy cardholder agreements that cardholders are unlikely
to read or retain. Thus, the legal remedies limitations are effectively hidden from consumers and are
included 1n pre-determined terms and conditions drafted entirelv bv American Express with no
opportunity for negotiation, modification, or waiver. As a result, consumers have no meaningful
choice with respect to the legal remedies limitations.

28. The legal remedies limitations are also substantively unconscionable. By prohibiting
class and representative actions once American Express compels arbitration, American Express
seeks to eliminate the possibility that a group of its customers might join together to seek relief that
would be impractical for any of them to obtain alone. This is an advantage that inures only to
American Express because American Express would have no need or basis to litigate class claims
against consumers. The potential damages recoverable by any consumer in individual proceedings
are insubstantial in comparison to the costs associated with recovering those damages. No consumer
could attract competent counsel to litigate claims of this magnitude without the availability of the
class action device. The filing fees alone would exceed the damages potentially recoverable by a
consumer 1n an individual lawsuit. Class litigation provides the most economically teasible remedy
for the kind of claim that has been asserted here. The prospect of class litigation ordinarily has some

deterrent effect on a service provider, but such effect would be removed by operation of the
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arbitration provision in the legal remedies limitations. The arbitration provisions and limitations of
damages and remedies set forth in the legal remedies limitations purport to require consumers t.o
arbitrate any disputes if any party, 1.e, American Express, so chooses. The legal remedies
limitations also purport to preclude consumers from joining other disputes in any arbitration and also
preclude any class-wide resolution of the arbitrated dispute. Moreover, American Express can seek
to compel a cardholder to arbitrate even if it has brought a legal proceeding against the cardholder
to collect a debt. In addition, the legal remedies limitations also unfairly purport to vest American
Express with unbridled discretion to change any and all applicable terms and conditions, at any time.
CLASS REPRESENTATION ALLEGATIONS

29.  This action is brought on behalf of Plaintiff individually and, pursuant to Florida Rule
of Civil Procedure 1.220, on behalf of all American Express cardmembers and account holders with
U.S. billing addresses who incurred a charge denominated in a foreign currency, and paid that charge
in U.S. dollars, during the time period between March, 1997 and the present (the “Class”). Excluded
from the Class are (1) American Express and its officers, affiliates, directors, employees and the
immediate family members of its officers, directors and employees, and (2) all cardmembers who
negotiated (or on whose behalf was negotiated) a foreign currency conversion methodology for their
American Express account(s).

30.  This action is properly brought as a class action. This action satisfies the
requirements of Florida Rule of Civil Procedure 1.220(a)(1). The Class is composed of tens of
thousands of persons geographically dispersed throughout the natoy, the joinder of whom in one
action is impracticable The disposition of Plaintiff and Class members’ claims in a class action will

provide substantial benefits to both the parties and the Court. The Class is ascertainable and there
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is a well-defined community of interest in the questions of law or fact alleged since the rights of each
Class member were infringed or violated in a similar fashion based upon defendants’ uniform
conduct. Notice can be provided through records of American Express or by publication, the cost
of which is properly imposed upon defendants. The Class consists of thousands of persons and is
thus so numerous that joinder of all members is impracticable.

31. This action satisfies Florida Rule of Civil Procedure 1.220(a)(2), because the
representative Plaintiff’s claims raise questions of law and of fact common to those raised by each
member of the Class. The questions of law or fact common to the Class predominate over questions
that may affect particular Class members. Such common questions include:

a. whether defendants engaged in 2 common course of conduct that is likely to
deceive Plaintiff, Class members, or the public concerning the foreign

currency transaction fee and the methodology for selecting foreign exchange
rates;

b whether through their practices and the foreign currency transaction fee the
defendants violated the Truth in Lending Act;

c. whether through their practices and the foreign currency transaction fee the
defendants violated the Florida Deceptive and Unfair Trade Practices Act,
and other similar deceptive and unfair trade practices acts to the extent

applicable;

d whether through their practices and the foreign currency transaction fee the
defendants committed a breach of contract with the Class members;

e. whether through their practices and the foreign currency transaction fee the
defendants were unjustly enriched; and

f whether Plaintiff and Class members are entitled to declaratory, injunctive
and other equitable rehef

This action satisfies Florida Rule of Civil Procedure 1.220(a)(3). Plaintiff's claims

|93}
I

are typical of the claims of the members of the Class
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33. This action satisfies Florida Rule of Civil Procedure 1.220(a)(4). Plaintitf will fairly
and adequately protect the interests of the Class in that he has no interest antagonistic to those of the
other Class members. Plaintiff has retained attorneys experienced in class action and complex
litigation, and those attorneys are fully capable of adequately representing the Class.

34.  This action is maintainable as a class action pursuant to Florida Rule of Civil
Procedure 1.220(b)(1)(A), because inconsistent or varying adjudications concerning individual
members of the Class would establish incompatible standards of conduct for the defendants.

35, This action is maintainable as a class action pursuant to Florida Rule of Civil
Procedure 1.220(b)(2), because the defendants have acted on grounds generally applicable to all
Class members, making final injunction and declaratory relief concerning the Class as a whole
appropriate.

36.  This action is maintainable as a class action pursuant to Rule of Civil Procedure
1.220(b)(3) in that common questions of law and fact predominate. A class action is superior to
other available methods for the fair and efficient adjudication of this controversy for at least the
following reasons:

a given the size of individual Class members’ claims and the expense of
litigating those claims, few, if any, Class members could afford to or would
seek legal redress individually for the wrongs defendants committed against
them and absent Class members have no substantial interest in individually
controlling the prosecution of individual actions,

b. this action will promote an orderly and expeditious administration and
adjudication of the Class claims, economies of time and effort and resources
will be fostered and uniformity of decisions will be ensured; and

c. without a class action, Class members will continue to suffer damages, and

defendants’ violations of law will proceed without remedy while defendants
continue to reap and retain the substantial proceeds of their wrongful conduct.
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37. Plaintiff knows of no difficulty that will be encountered in the management of this

litigation that would preclude its maintenance as a class action.

FIRST CAUSE OF ACTION
(For Deceptive and Unfair Trade Practices)

38. Plaintiff incorporates by reference the allegations set forth in the preceding
paragraphs. These claims are brought by the Plaintiff and on behalf of the Class against all
defendants.

39. The Florida Deceptive and Unfair Practices Act, (“FDUTPA”), Florida Statutes §§
501.201-501.213, prohibits deceptive and unfair trade practices. Plaintiffs bring this action based
on FDUTPA and all other deceptive and unfair trade practice acts (“DUTPAs”) in other jurisdictions,
to the extent applicable.

40.  Defendants committed unfair and deceptive business practices by failing to
adequately disclose the existence of the foreign currency transaction fee and the methodology for
selecting foreign exchange rates. Defendants have inserted vague and misleading language into the
Agreements. Defendants have also misled consumers by failing to disclose the foreign currency
transaction fee and other foreign currency conversion practices in advertising, solicitations,
consumers’ monthly statements, or any other periodic statement.

41 Defendants’ unfair and deceptive business acts and practices described herein present
a continuing threat to all consumers and members of the public in that defendants systematically
convert foreign currency transactions, and impose the foreign currency transaction fee in a
misleading manner on millions of consumers depriving them of millions of dollars each year.

42, The legal remedies Iimitations in cardholder agreements are unlawful, unfair and

N
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unenforceable.

43, Defendants’ practice of embedding and concealing the foreign currency transaction
fee by only disclosing its existence in small print, prolix cardholder agreements, and failing to
separately disclose the foreign currency conversion practices including the foreign currency
transaction fee in solicitations and pertodic billing statements, where consumers are most likely to
attend to, notice, or comprehend the fee and other costs of credit, violates FDUTPA, and to the
extent applicable, all other DUTPASs in other jurisdictions. Such conduct is likely to deceive Class
members and the general public as to the rates used to convert foreign currency transactions and the
existence and amount of the foreign currency transaction fee.

44, As a direct and proximate result of the Defendants’ violations, the Plaintiff and the
Class members have suffered losses, and are entitled to their actual damages, as well as costs,
attorney’s fees and other relief.

SECOND CAUSE OF ACTION
(For Unjust Enrichment)

45, Plaintiff incorporates by reference the allegations set forth in paragraphs 1 - 37.
These claims are brought by the Plaintiff and on behalf of the Class against all Defendants.

46.  In paying foreign currency conversion charges, including the foreign currency
transaction fee, the Plaintiff and the Class conferred a benefit upon the Defendants, who have
knowledge of that benefit.

47.  The Defendants have accepted and retained the fees and benefits from their foreign
currency conversion practices.

48 The Defendants have retained the foreign currency transaction fees and the benefits
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of those fees and other foreign currency conversion practices under inequitable circumstances
because, among other reasons detailed above, the foreign currency conversion methodology is not
adequately disclosed and the foreign currency transaction fee is hidden, misleading, and not a
genuine cost caused by exchange rates.

49. As a result of the Defendants’ unjust enrichment, the Plaintiff and the Class are
entitled to a constructive trust upon, or restitution of, all the foreign currency transaction fees paid

and all benefits conferred by those fees (i.e., interest received) and other foreign currency conversion

practices.
THIRD CAUSE OF ACTION
(Violation of the Truth in Lending Act, 15 U.S.C. §§ 1600, ef seq.)
50. Plaintiff incorporates by reference the allegations set forth in paragraphs 1 - 37.

These claims are brought by the Plaintiff and on behalf of the Class against all Defendants.

51 The Defendants are obligated to comply with the disclosure requirements of the Truth
in Lending Act and the regulations promulgated thereunder, including Regulation Z.

52. 15 U.S.C. §1637(c)(1)(A)ii)(IIT) provides that credit and charge card applications
and solicitations shall disclose “any transaction charge imposed in connection with the use of the
card to purchase goods and services.” Regulation Z requires the disclosure of “any transaction
charge imposed for the use of the card for purchases” in applications and solicitations. 12 C.F.R.
§ 226.5a(b)(4).

53. The Defendants have violated the Act and Regulation Z by, among other things,

failing to disclose the foreign currency surcharge and other foreign currency conversion practices in

any of the applications and solicitations provided to consumers.
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54. Regulation Z also requires the Defendants to disclose on cardmembers’ monthly
statements “[tJhe amounts, itemized and identified by type, of any charges other than finance charges
debited to the account during the billing cycle™ 12 C.F.R. § 226.7(h).

55. The Defendants have systematically violated this obligation by failing to inform
cardmembers on their monthly statements that the Defendants impose a 2% foreign currency
conversion fee on all foreign purchases of goods and services and also by failing to disclose other
foreign currency conversion practices.

56. As aresult of the Defendants’ violations of TILA, the Plaintiff and the Class members
have suffered losses, and are entitled to their actual damages, injunctive relief, as well as costs,
attorney’s fees and other relief.

FOURTH CAUSE OF ACTION
(Breach of Contract)

57. Plaintiff incorporates by reference the allegations set forth in paragraphs 1 - 37.
These claims are brought by the Plaintuff on behalf of the Class against all Defendants.

58.  The Plaintiff and Class Members entered into contracts with Defendants. Pursuant
to these contracts, Defendants had a duty to adequately disclose their foreign currency conversion
methodology, including the imposition of the foreign currency transaction fee. Defendants also had
a duty of good faith and fair dealing in their performance of their contractual obligations.
Defendants breached their duties by failing to disclose the fee and rate-setting methodology. As a
result, the Plaintiff and Class Members have suffered damages.

PRAYER FOR RELIEF

59. Plaintiff, on behalf of the general public and on behalf of the Class, prays for
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judgment and relief against Defendants as follows:

(A)  Foran order declaring this a class action,

(B)  For an order declaring the section of American Express cardholder agreements that
purport to limit Defendants’ legal liabilities and the remedies and access to courts of cardholders
unconscionable and void as a mater of law;

(C)  For an order enjoining Defendants from failing adequately to disclose their foreign
currency conversion practices and continuing to engage, use, or employ their practice of charging
and collecting the unconscionable and illegal 2% foreign currency transaction fee;

(D) Fot an order enjoining Defendants from charging any type of foreign currency
transaction fee without providing a clear, obvious, and comprehensive notice that such a fee will be
charged, including notice of such a fee on any monthly statement which includes charges made in
foreign countries;

(E)  Foranorder requiring Defendants to fund a corrective adverﬁsing campaign in order
to remedy Defendants’ wrongful conduct;

(F)  For an order awarding a constructive trust upon and/or restitution of the monies
Defendants wrongfully acquired through their foreign currency conversion practices, including
imposing the unconscionable foreign currency transaction fee on consumers who used the card, plus
a reasonable rate of interest, so as to restore all moneys wrongfully acquired by Defendants’ unfair,
deceptive and unlawful business practices to those affected consumers;

(G)  Forattorney’s fees as allowed by law pursuant to Section 501.2105, Florida Statutes,
and/or equity;

(H)  For interest as prescribed by law;
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(1) For costs of this suit; and

(J) For such other and further relief as the Court deems just, equitable, and proper.
JURY DEMAND

Plaintiffs demand a trial by jury on all issues so triable.

Respectfully submitted this /@ day of February 2004

KOZYAK TROPIN & THROCKMORTON, P.A.
Attorneys for Plaintiff

2800 Wachovia Financial Center

200 South Biscayne Boulevard

Miami, Florida 33131-2335

Telephone:  (305) 372-1800/Telecopier:(305) 372-3508

Byif———}—TF=K:;;£;;§é§‘>'

Adam M. Moskowitz, FBN: 984280
Thomas A. Tucker Ronzetti, FBN: 965723

and

GARWIN, BRONZAFT, GERSTEIN & FISHER, L.L.P.
Bruce E. Gerstein, Esq.

Kevin Landau, Esq.

1501 Broadway - Room 1416

New York, New York 10036

Tel: (212) 398-0055

Fax:(212) 764-6620

Of Counsel -

BALLON STOLL BADER & NADLER, P.C.
Irving Bizar, Esq.

1450 Broadway, 14" Floor

New York, New York 10018

Tel: (212) 575-7900

Fax: (212) 764-5060
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CERTIFICATE OF SERVICE

WE HEREBY CERTIFY that a true and correct copy of the above and foregoing was faxed
and mailed by regular U.S. Mail to: Richard Simring, Esq., Stroock & Stroock & Lavan LLP, 200
South Biscayne Boulevard, 3160 Wachovia Financial Center, Miami, Florida 33131-2385; and Julia
B. Strickland, Esq. and Scott M. Pearson, Esq., Stroock & Stroock & Lavan LLP, 2029 Century Park

East, Floors 16 & 18, Los Angeles, California 90067-3086, on this _fi day of February 2004,
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