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 Mr. Roche’s Annotations Are Work Product and Exempt from Production 
Sysmex has no right to Mr. Roche’s annotations because they are draft reports covered by 

Fed. R. Civ. P 26(b)(4).  As Mr. Roche explained, his annotations are “essentially the beginning 
of . . . [his] reply report.”  (Ex. A at 236:5–12.)  Mr. Roche confirmed that he prepared these notes 
during his review of Dr. Robinson’s opinions so that the information reflected in his notes would 
be later incorporated into his own report. (Id. at 236:16–23 (“I would create a comment next to 
Paragraph 15 or 425 [of Dr. Robinson’s report] and put in the comments that became part of . . . 
the beginning of the rebuttal report.”).)  In fact, Mr. Roche’s testimony establishes that his 
annotations are preliminary drafts of his reply report.  See In re Nat’l Hockey League Players’ 
Concussion Inj. Litig., No. MDL142551SRNJSM, 2017 WL 684444, at *4 (D. Minn. Feb. 21, 
2017) (protecting an annotated bibliography as a draft because an expert created the document and 
included the information in his report); Deangelis v. Corzine, No. 1:11-CV-07866-VM-JCF, 2016 
WL 93862, at *5 (S.D.N.Y. Jan. 7, 2016) (“The documents were prepared not simply to aid [the 
expert] in drafting his report, but rather to form part of the report itself and were in fact included 
in preliminary versions of that report.  They are, in short, drafts of his report.”).  Because drafts 
warrant work product protection “regardless of the form in which the draft[s] [are] recorded,” 
Mr. Roche’s annotations are not discoverable.  Fed. R. Civ. P 26(b)(4). 

Sysmex’s arguments otherwise are untenable for three reasons.  First, Wenk v. O’Reilly, 
No. 2:12-CV-474, 2014 WL 1121920, at *7 (S.D. Ohio Mar. 20, 2014), cited by Sysmex, 
undermines its assertions, as Fed. R. Civ. P.26(b)(4)(B) explicitly states that draft reports need not 
be “so labeled or be in any particular format.”1 Second, BCI has not waived work product 
immunity via the shield and sword doctrine.  The classic shield and sword scenario occurs when a 
party affirmatively discloses a matter protected by privilege to prove a claim or defense while 
simultaneously invoking privilege to prevent discovery into that matter.  Here, Mr. Roche did not 
selectively reveal the substance of his annotations to support a legal issue.  His explanation of the 
existence and purpose of his drafts does not result in waiver.  See Dutch Branch of Streamserve 
Dev, AB v. Exstream Software, LLC, No. 08-343-SLR, 2009 WL 2705932, at *1 (D. Del. Aug. 26, 
2009).  Third, Sysmex has neither shown that the annotations are relevant to any claim or defense 
nor articulated a substantial need or undue hardship.  See Medicines Co. v. Mylan Inc., No. 11-cv-
1285, 2013 WL 2926944, at *5 (N.D. Ill. June 13, 2013).  In fact, Sysmex has not identified any 
specific testimony that it wants to verify.  To the extent that it seeks to confirm that Mr. Roche 
reviewed Dr. Robinson’s report, Mr. Roche’s testimony and reply already provide ample support. 

 Sysmex Is Not Entitled to Reopen Mr. Roche’s Deposition 
Sysmex’s request to reopen Mr. Roche’s deposition should also be denied.  Mr. Roche had 

testified for more than 8 hours in his deposition in this case and for nearly 12 hours in two 
depositions for a co-pending inter partes review (IPR) between the parties, which relates to the 
same subject matter as the present litigation and on which Sysmex has relied in this litigation.  
(Ex. B.)  A re-deposition now is unwarranted, as Sysmex identifies no topic for which it seeks to 
re-depose Mr. Roche.  Mr. Roche has provided meaningful and detailed responses in his 
deposition, in marked contrast with the long-winded and evasive testimony provided by Sysmex’s 
expert, Dr. Robinson.  (Ex. C.)  In any event, Sysmex will likely have an opportunity to depose 
Mr. Roche again after service of a supplemental report.  (D.I. 373.)  No good cause exists to allow 
Sysmex yet another bite of the apple.  See Haskins v. First American Title Ins. Co., No. 10-5044 
(RMB/JS), 2013 WL 5410531, at *6 (D.N.J Sept. 26, 2013). 

 

1 Windowizards, Inc. v. Charter Oak Fire Ins. Co., No. 13-7444, 2015 WL 1402352 (E.D. Pa. 
Mar. 26, 2015), also cited by Sysmex, does not address the protection of notes later incorporated 
into an expert report. 
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Respectfully, 
 
/s/ Melanie K. Sharp 
 
Melanie K. Sharp (No. 2501) 

cc: Counsel of Record, Kelly F. Farnan, Esq. (by e-mail) 
 
28737206.1 
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