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July 13, 2006

C.A. No. 05-590-GMS

Dear Judge Sleet:

Abbott believes it will be helpful, to have the additional time in the case, particularly for
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The parties jointly and respectfully request that the dates for the trial in this case
be continued for four months, with the remaining dates extended correspondingly, subject to the
Court’s schedule and approval. The parties’ request stems from the amended complaint filed by
Abbott on June 27 asserting three new patents, in addition to the four patents originally in suit.
The parties agree that in making this request, they are not in any way prejudicing or waiving
their rights concerning any matters in dispute.

Under the current schedule, the parties’ opening claim construction briefs are due
August 10, answering claim construction briefs are due August 31 and the Markman Hearing is
set for October 24, 2006. Fact discovery ends November 3, 2006; trial is set for October 9, 2007.
(A copy of the Scheduling Order (D.1. 31) signed March 10, 2006 is attached for the Court’s
convenience.) With the recent addition of new patents, Dexcom believes it is necessary, and

completion of the claim construction process in an orderly and efficient manner for the parties
and, we submit, the Court. The additional time would provide Dexcom with sufficient time to
study the new patents in advance of claim construction and, at the same time, the parties agree
that it would be most efficient for claim construction for all patents in the case to proceed on one
schedule. The additional four months would also provide time for the parties to take discovery

related to the newly added patents.
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YOUNG CONAWAY STARGATT & TAYLOR, LLP
The Honorable Gregory M. Sleet

July 13, 2006

Page 2

The parties therefore jointly request a telephonic scheduling conference at the
Court’s earliest convenience to discuss (1) extending the current scheduling order, (2) setting a
new Markman hearing date, and (3) setting a new trial date consistent with the parties’
agreement and the Court’s schedule. The parties are comfortable that if the court grants a new
Markman hearing date and trial date, we will promptly be in a position to submit to Your Honor
a stipulation and amended scheduling order including interim dates separated by intervals similar
to those in the existing scheduling order.

Respegtfully,

MKS:bele
Enclosure

cc: Mary B. Graham, Esquire (by email)
David C. Doyle, Esquire (by email)

DB02:5423505.1 065034.1001
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From: ded_nefreply@ded.uscourts.gov

Sent:  Wednesday, March 08, 2006 6:21 FM

To: ded_ecf@ded.uscourts.gov

Subject: Activity in Case 1:05-cv-00590-GMS Abbott Diabetes Care Inc. v. DexCom Inc. "Letter”

#%x«NOTE TO PUBLIC ACCESS USERS*** You may view the filed documents once without
charge. To avoid later charges, download a copy of each document during this first viewing.

U.S. District Court
District of Delaware
Notice of Electronic Filing

The following transaction was received from Graham, Mary entered on 3/8/2006 at 6:20 PM EST and
filed on 3/8/2006

Case Name: Abbott Diabetes Care Inc. v. DexCom Inc.
Case Number: 1:05-¢v-590
Filer:

Document Number: 31

Docket Text:
Letter to The Honorable Gregory M. Sleet from Mary B. Graham regarding enclosure of proposed

scheduling order and chart of dates. (Attachments: # (1) Text of Proposed Order Scheduling Order# (2)
Exhibit Chart of Dates)(Graham, Mary)

The following document(s) are associated with this transaction:

Document description:Main Document

Original filename:n/a

Electronic document Stamp:

[STAMP dcecfStamp_ID=1079733 196 [Date=3/8/2006] [FileNumber=180819-0]
[9bb5ac0e6e97{9d442db25 1b89662a70502fbe2873657de5fc3b97ca6822b33eb127f
811917cea51aa94144529111 224f82197a2da4074899dac17ac76069397]]

Document description: Text of Proposed Order Scheduling Order

Original filename:n/a

Electronic document Stamp:

[STAMP deecfStamp_ID=1079733196 [Date=3/8/2006] [FileNumber=180819-1]
[279eacc3c73 8f0bc570f9610a07£0705e39b55534a988a5280{077daa62ef747aa34
cc9768bbc8ec28c03£fd0d95a6dbe08d799aal 74862924733 8808fa3d78e]]
Document description: Exhibit Chart of Dates

Original filename:n/a

Electronic document Stamp:

[STAMP dcecfStamp_ID=1079733196 [Date=3/8/2006] [FileNumber=180819-2]
[9845¢9133a3 1bbadb8d948907¢c34cde35f405f359ca2¢c 1ae842fd9ae62aebc2956€90
Af4b36b8e3d0e921ab18642b9d0edd1cd22¢07d5e7ac6231321451 529601]

3/9/2006
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1:05-cv-590 Notice will be electronically mailed to:
Morgan S. Adessa madessa@mofo.com,

David C. Doyle  ddoyle@mofo.com,

Mary B. Graham  mbgefiling@mnat.com

James F. Hurst  jhurst@winston.com

Brian M. Kramer  bkramer@mofo.com,

Stephanie S. McCallum smecallum@winston.com

Page 4 of 14

John W. Shaw  jshaw@ycst.com, corporate@ycst.com; ptorterotot@ycst.com; corpcal @ycst.com

M. Andrew Woodmansee —mawoodmansee@mofo.com,

1:05-cv-590 Notice will be delivered by other means to:

3/9/2006
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Mogrris, Nicuors, ArsuT & TUNNELL LLP

1201 NorTH MARKET STREET
P.O. Box 1347
WiLMINGTON, DELaware 19889-1347

302 658 9200

302 658 3989 Fax
MARY B. GRAHAM
(302) 351-9199
mgraham @mnat.com

March 8, 2006

VIA E-FILING AND HAND DELIVERY

The Honorable Gregory M. Sleet
United States District Court

844 N, King Street

Wilmington, DE 19801

Re:  Abbott Diabetes Care, Inc. v. DexCom, Inc.
C.A. No. 05-590 (GMS)

Dear Judge Sleet:

Enclosed is a proposed form of scheduling order (Exhibit 1) that reflects the dates
set at the scheduling conference, and the further dates agreed to by the parties. For the
convenience of the Court and parties, attached also is a chart reflecting all dates (Exhibit 2).

Respectfully,
5/ Mary B. Grafam (#2256)

Mary B. Graham
MBG/dam
Enclosures
cc:  Dr. Peter T. Dalleo, Clerk (via hand delivery and e-filing)
John W. Shaw, Esquire (via hand delivery and e-filing)
David C. Doyle, Esquire (via facsimile)

James F. Hurst, Esquire
510266
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EXHIBIT A
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

ABBOTT DIABETES CARE, INC,, a
Delaware corporation,

Plaintiff,

DEXCOM, INC., a Delaware corporation,

)
)
)
)
\Z ) C. A.No. 05-590 (GMS)
)
)
)
Defendant. )

)

SCHEDULING ORDER [PATENT]

This __ day of 2006, the Court having conducted a Rule 16
Scheduling Conference pursuant to Local Rule 16.2(b) on February 23, 2006, and the parties
having determined after discussion that the matter cannot be resolved at this juncture by
settlement, voluntary mediation or binding arbitration;

IT IS ORDERED that:

1. Rule 26(a) Initial Disclosures. Unless otherwise agreed to by the parties,
they shall make their initial disclosures pursuant to Federal Rule of Civil Procedure 26(a) on or
before March 14, 2006.

2. Joinder of Other Parties and Amendment of Pleadings. All motions to
join other parties and amend the pleadings shall be filed on or before July 14, 2006.

3. Reliance_Upon_Advice of Counsel. Defendant shall inform plaintiff
whether it intends to rely upon advice of counsel as a defense to willful infringement no later
than two (2) weeks following the Court’s ruling on claim construction. If defendant elects to

rely on advice of counsel as a defense to willful infringement, defendant shall produce any such
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opinions on which defendant intends to rely to plaintiff no later than two (2) weeks following the

Court’s ruling on claim construction.

4. Markman_Claim Construction Hearing. A Markman claim construction

hearing shall be held on October 24, 2006 at 10:00 a.m. The Markman hearing is scheduled for
one day (____ hours with each side having ___ hours). The parties shall exchange lists of
disputed claim terms on or before June 26, 2006, and on July 10, 2006, the parties shall meet and
confer regarding narrowing and reducing the number of claim construction issues. On or before
July 17, 2006, the parties shall submit a Final Joint Claim Chart which shall include citations to
intrinsic evidence. The parties shall exchange opening claim construction briefs on August 3,
2006, and the answering claim construction briefs on August 31, 2006.

5. Discovery. All fact discovery in this case shall be initiated so that it will
be completed on or before November 3, 2006. Expert Discovery in this case shall be initiated so
that it will be completed on or before February 8, 2007. (Opening expert reports on issues as to
whether a party has the burden of proof are to be served by December 1, 2006 and rebuttal expert
reports by January 10, 2007.) The following discovery limits shall applyﬁ 15 fact depositioﬁs
per side; 50 interrogatories (including subparts) per side; and 50 requests for admission per side.

a. Discovery and Scheduling Matters: Should counsel find they are
unable to resolve a discovery or scheduling matter, the party seeking the relief shall contact
chambers at (302) 573-6470 to schedule a telephone conference. Not less than forty-eight hours
prior to the teleconference, via electronic means (CM/ECF), a joint, non-argumentative letter
agenda not to exceed two (2) pages outlining the issue(s) in dispute. A sample letter can be

located on this Court’s website at www.ded.uscourts.gov. Should the Court find further briefing

necessary upon conclusion of the telephone conference, unless otherwise directed, the party
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seeking relief shall file with the Court 2 TWO PAGE LETTER, exclusive of exhibits,

describing the issues in contention. The responding party shall file within five (5) days from the
date of service of the opening letter an answering letter of no more than TWO PAGES. The
party seeking relief may then file a reply letter of no more than TWO PAGES within three (3)
days from the date of service of the answering letter.

6. Confidential Information and Papers Filed Under Seal. Should

counsel find it will be necessary to apply to the Court for a protective order specifying terms and
conditions for the disclosure of confidential information, they should confer and attempt to reach
an agreement on a proposed form of order and submit it to the Court within ten (10) days from
the date of this order. When filing papers under seal, counsel should deliver to the Clerk an
original and two copies of the papers.

If after making a diligent effort the parties are unable to agree on the
contents of the joint proposed protective order, then they shall follow the dispute resolution
process outlined in paragraph 5(a).

7. Settlement Conference. Pursuant to 28 U.S.C. § 636, this matter is

referred to the United States Magistrate for the purpose of exploring the possibility of a
settlement. If the parties agree that the possibility of settlement may be enhanced by such
referral, the parties shall contact United States Magistrate Judge Thynge to schedule a settlement
conference with counsel and the clients.

8. Summary Judgment Motions. Prior to filing any summary judgment
motion, the parties must submit letter briefs seeking permission to file the motion. The opening
letter brief shall be no longer than five (5) pages and shall be filed with the Court no later than

February 15, 2007. Answering letter briefs shall be no longer than five (5) pages and filed with
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the Court no later than March 1, 2007. Reply letter briefs shall be no longer than three (3) pages
and filed with the Court on or before March 8, 2007. The Court shall hold a Status Conference
to hear argument and to determine whether the filing of any motion will be permitted on
March 16, 2007 at 10:00 a.m. Unless the Court directs otherwise, no letter requests to file a
motion for summary judgment may be filed at a time before the dates set forth in
paragraph 8.

9. Case Dispositive Motions. All case dispositive motions and an opening
brief and affidavits, if any, in support of the motion shall be served and filed on or before the
later of April 2, 2007 or two weeks following the Court’s ruling on whether to permit summary
judgment motions. Subsequent briefing will be presented pursuant to the Court’s Local Rules,
unless the parties agree to an alternative briefing schedule. Any such agreement shall be in
writing and filed with the Court for the Court’s approval. Any request for extensions of time as
set forth in this Scheduling Order must be accompanied by an explanation or your request will
be denied.

10.  Applications by Motion. Except as provided in this Scheduling Order or
for matters relating to scheduling, any application to the Court shall be by written motion filed,
via electronic means (CM/ECF). Unless otherwise requested by the Court, counsel shall not
deliver copies of papers or correspondence to Chambers. Any non-dispositive motion should
contain the statement required by Local Rule 7.1.1.

11.  Oral Argument. If the Court believes that oral argument is necessary, the
Court will schedule a hearing Pursuant to District of Delaware Local Rule 7.1.4.

12.  Pretrial Conference. On September 10, 2007, beginning at 10:00 a.m.,

the Court will hold a Pretrial Conference in Chambers with counsel. Unless otherwise ordered
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by the Court, the parties should assume that filing the Joint Pretrial Order (a sample form of

Pretrial Order can be located on this Court’s website at www.ded.uscourts.gov) satisfies the

pretrial disclosure requirement in Federal Rule of Civil Procedure 26(a)(3). Thirty (30) days
before the Joint Proposed Pretrial Order is due, plaintiff’s counsel shall forward to defendant’s
counsel a draft of the pretrial order containing the information plaintiff proposes to include in the
draft. Defendant’s counsel shall, in turn, provide to plaintiffs counsel any comments on the
plaintiff's draft as well as the information defendant proposes to include in the proposed pretrial
order. Motions i limine: No party shall file more than ten (10) motions in limine. Opening
briefs on all motions in limine shall be filed by June 21, 2007. Answering briefs on all motions
in limine shall be filed by July 10, 2007. Reply briefs on all motions in limine shall be filed by
July 17, 2007. Opening and answering briefs shall not exceed five (5) pages and reply briefs
shall not exceed three (3) pages. The parties shall file with the Court the joint proposed final
pretrial order with the information required by the form of Final Pretrial Order which
accompanies this Scheduling Order on or before 5:00 p.m. on August 13, 2007.

13.  Trial. This matter is scheduled for a ten (10) day jury trial beginning at
9:00 a.m. on October 9, 2007.

14.  Scheduling. The parties shall contact Chambers at (302) 573-6470, only
in situations where scheduling relief is sought, and only then when ALL participating counsel are

on the line for purposes of selecting a new date.

UNITED STATES DISTRICT JUDGE

509166
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EXHIBIT B
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ABBOTT V. DEXCOM
C.A. NoO. 05-590 (GMS)

DATES FOR SCHEDULING ORDER

EVENT DATE
Rule 26(a) Disclosures March 14, 2006
Reliance Upon Advice of Counsel Two weeks following Court’s claim

construction ruling

Joinder of Parties and Amendment of Pleadings July 14, 2006
Exchange Lists of Disputed Claim Terms June 26, 2006
Meet and Confer to Narrow Claim Terms July 10, 2006
Final Joint Claim Chart July 17, 2006
(with references to intrinsic evidence)
Opening Claim Construction Briefs August 3, 2006
Answering Claim Construction Briefs - August 31, 2006
Markman Claim Construction Hearing October 24, 2006, 10:00 a.m.
(one day)
Close of Fact Discovery November 3, 2006
Opening Expert Reports December 1, 2006
Rebuttal Expert Reports January 10, 2007
Close of Expert Discovery | February 8, 2007
Summary Judgment Letter Briefs February 15, 2007
Answering Summary Judgment Letter Briefs March 1, 2007
Reply Summary Judgment Letter Briefs March 8, 2007
Hearing re: Permission to Move for Summary March 16, 2007 10:00 a.m.

Judgment
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EVENT DATE
Opening Summary Judgment Papers April 2, 2007, or 2 weeks following
the court’s ruling on whether to
permit summary judgment motions,
whichever is later
Answering Summary Judgment Papers Two weeks following opening
briefs
Reply Summary Judgment Papers One week following answering
briefs
Opening In Limine Papers June 21, 2007
Answering In Limine Papers July 10, 2007
Reply In Limine Papers July 17, 2007
Joint Pre-Trial Order August 13, 2007
Pretrial Conference September 10, 2007 (10:00 a.m.)
Trial Date (10 days) October 9, 2007

509101



