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EXPERT DECLARATION OF YAEL SCHACHER 

I, YAEL SCHACHER, hereby declare pursuant to 28 U.S.C. § 1746: 

BACKGROUND 

1. I am an historian of immigration to the United States and I currently serve as the Director 
for the Americas and Europe at Refugees International, a non-partisan, non-profit 
organization founded in 1979.  

2. I have published peer reviewed academic articles on the history of immigration law and 
policy, a list of which is attached to this declaration as Exhibit A, and have taught 
courses on migration at Georgetown University and other academic institutions.  

3. My specialty is the history of humanitarian immigration statuses, including refugee, 
asylum, and parole status. My academic focus is on the relationship between foreign 
policy and immigration policy, particularly as it relates to humanitarian protection. As 
part of my doctoral (Harvard University Ph.D., 2016) and postdoctoral (University of 
Texas at Austin, 2017-2018) work, I conducted extensive archival research on the 
Executive branch’s use of the statutory parole authority and the evolution of asylum 
policy.  

4. In 2023, I wrote an expert declaration on the history of parole for the intervenors in Texas 
v. Biden, 23-cv-00007 (S.D. Tex. Jun. 20, 2023). In 2024, I served as a subject matter 
expert and researcher for a report about expedited removal for the U.S. Commission for 
International Religious Freedom, an independent, bipartisan U.S. government 
commission created by the 1998 International Religious Freedom Act. United States 
Commission on International Religious Freedom, Barriers to Protection as of 2024: 
Updated Recommendations on Asylum Seekers in Expedited Removal (Feb. 2025). In 
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2025, I wrote a declaration about the history of the implementation of expedited removal 
for the plaintiffs in Make the Road New York v. Noem, 25-cv-00190 (D.D.C. Jun. 10, 
2025). 

5. I have also conducted extensive research into legislative proposals, beginning in 1981 
and ending with the Illegal Immigration Reform and Immigrant Responsibility Act of 
1996 (“IIRIRA”), to create the expedited removal authority at 8 U.S.C. § 1225(b)(1). I 
have been retained by counsel for the Plaintiffs to explain and summarize this legislative 
history. 

6. In preparing this declaration, I have reviewed the following documents:  

A. All proposed bills and Congressional debates between 1981 and 1996 pertaining 
to legislative proposals to create summary removal procedures, whether referred 
to as “expedited exclusion,” “summary exclusion,” or “expedited removal.” 
Except when quoting from original materials, I will refer to these various 
proposals herein as pertaining to “expedited exclusion” or “expedited removal” 
provisions.  

B. Bill files, committee markups, conference negotiations, correspondence, and 
memos in the legislative archives of the National Archives and Records 
Administration regarding legislation that included expedited removal provisions, 
including IIRIRA and the Antiterrorism and Effective Death Penalty Act of 1996 
(“AEDPA”). 

C. Papers at the Loyola University Congressional Archives of Rep. Henry Hyde, 
Chair of the House Judiciary Committee, and notes and memos in the University 
of Wyoming American Heritage Center archival papers of Sen. Alan Simpson, 
Chair of the Subcommittee on Immigration of the Senate Judiciary Committee, 
related to IIRIRA and AEDPA.  

D. Papers at the University of Virginia Arthur J. Morris Law Library Special 
Collections of David Martin, general counsel of the Immigration and 
Naturalization Service (“INS”) during the relevant period, related to parole, 
expedited removal, administrative asylum reforms, and proposed legislation.   

E. The briefs and administrative record in this case, including comments by 
members of Congress regarding the INS rulemaking that followed the enactment 
of IIRIRA.  

SUMMARY OF OPINIONS 

7. Overall, my research shows that in the 15 years from when Congress first began to 
consider creating an expedited removal authority in 1981 to when Congress in 1996 first 
enacted such a provision in AEDPA and then repealed and replaced that provision five 
months later in IIRIRA, Congress never considered that this removal authority would be 
available for people who had come to a port of entry and been inspected and paroled into 
the country. Indeed, bills that included expedited removal provisions also included 
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provisions preserving or providing the ability of people previously paroled into the 
country to adjust status to permanent residence.   

8. Throughout this period, Members of Congress consistently wanted an expedited removal 
authority to be available to apply to specific arriving populations, especially noncitizens 
without proper documents at airports. Many proposals also applied expedited removal to 
noncitizens crossing the land border or arriving by boat at places other than designated 
ports of entry. Some Members of Congress proposed the authority should be used for 
those interdicted in U.S. or international waters and brought to the country or only during 
designated “extraordinary migration situations” when large numbers of migrants were en 
route or seeking entry. Some Members of Congress additionally wanted expedited 
removal to be applicable to noncitizens present in the country who had previously entered 
“illegally” and without inspection. I have not found evidence that members of Congress 
wanted the expedited removal authority to apply to individuals present in the United 
States pursuant to a grant of parole.  

9. Although no legislation creating an expedited removal authority was enacted into law 
until 1996, in that year Congress enacted two such pieces of legislation. The relevant 
provisions contained in AEDPA originated in the House, received little scrutiny 
throughout the legislative process, and were enacted with the legislation in April 1996. 
The relevant provisions contained in IIRIRA—which repealed and replaced the 
provisions enacted five months earlier in AEDPA—were the focus of significant debate 
in both the House and the Senate and among the most extensively negotiated provisions 
during the conference between the two chambers. 

10. The legislative history of both AEDPA and IIRIRA makes clear that in the enacted 
versions of both laws, Members of Congress were focused on making expedited removal 
available for two groups of noncitizens: (1) those who are in the process of physically 
entering the country at a port of entry; and (2) those present in the country who entered 
without inspection. There was no discussion at any time of creating an expedited removal 
authority to be used on parolees. Instead, when the IIRIRA conference committee 
released its report, the provision authorizing the use of expedited removal against 
noncitizens present in the country who entered without inspection now explicitly carved 
out not only noncitizens physically present who have been admitted, but also those who 
have been paroled. 

11. Additionally, although IIRIRA enacted several provisions intended to limit or discourage 
the use of parole, Members of Congress never proposed that people who came into the 
country as a result of being granted parole at a port of entry should be subject to 
expedited removal.  

Expedited Removal Proposals Following Enactment of the Refugee Act of 1980 

12. The history of legislative proposals to establish an expedited removal authority began just 
a few months after the passage of the Refugee Act of 1980 in March 1980. In addition to 
establishing the U.S. Refugee Admissions Program for resettling in the United States 
refugees identified and processed abroad, the legislation also required the Attorney 
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General to establish a procedure to allow noncitizens “physically present in the United 
States or at a land border or port of entry” to apply for asylum. 

13. Before any asylum procedures were established, beginning in mid-April 1980, tens of 
thousands of Cubans were permitted by Fidel Castro to leave from the port of Mariel and 
sail for Florida, frequently on boats that came from Florida to pick them up. This was 
referred to as the Mariel Boatlift. Thousands of Haitians also arrived by boat in Florida in 
the spring and the summer of 1980. The Carter administration examined and processed 
the Cubans and Haitians and used its longstanding parole authority to release many of 
them to relatives and sponsors secured with the help of supportive organizations and 
refugee resettlement agencies. In the Refugee Education Assistance Act (Public Law 96-
422), Congress authorized refugee benefits for Cubans and Haitians who arrived before 
October 10, 1980. 

14. In January 1981, U.S. officials worried about an impending arrival of Haitians newly 
expelled from the Bahamas or additional Cubans setting sail to Florida, as threatened by 
Fidel Castro. There was concern about the time and resources that would be required to 
do case-by-case review of asylum claims (as required under procedures called for in the 
Refugee Act) made by new arrivals placed in exclusion proceedings.  

15. This prompted the first of numerous legislative proposals by administrations and 
members of Congress of both parties to create an expedited exclusion process for 
migrants with fraudulent documents or with no documents at all who were in the process 
of arriving or who had just come into the country at a place that was not a designated port 
of entry. 

16. All of these proposed bills also included provisions authorizing the adjustment of status 
of the Cubans and Haitians who entered in 1980, which indicates that Congress did not 
intend expedited exclusion to be applied to people previously paroled. 

17. In October 1981, identical bills advanced by the Reagan administration containing the 
first expedited exclusion proposal were introduced as S. 1765 and H.R. 4832, the 
“Omnibus Immigration Control Act.” The legislation authorized immigration officers 
during inspection to order noncitizens lacking necessary entry documents to be excluded 
and to “immediately deport[]” such noncitizens who are “arriving in the United States.” 
The legislation authorized various additional powers during an “immigration emergency” 
declared by the president. However, the legislation did not apply the expedited exclusion 
provisions to the Cuban and Haitian nationals who had been paroled into the country in 
1980. Instead, it granted them temporary resident status and authorized the Attorney 
General to adjust their status to lawful permanent residence if they met certain 
requirements. A true and correct copy of the relevant portions of H.R. 4832 is attached as 
Exhibit B. 

18. After debate over the administration’s bill, Rep. Romano Mazzoli and Sen. Alan Simpson 
introduced bills in 1982 that allowed inspectors to exclude noncitizens in the physical act 
of seeking entry to the United States who lacked necessary documents. Rep. Mazzoli’s 
bill, H.R. 7357, amended INA 235(b) to authorize examining officers to exclude without 
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a hearing people “seeking entry” who do not present documentation required to enter the 
United States and do not indicate an intention to apply for asylum. A true and correct 
copy of the relevant portions of H.R. 7357 is attached as Exhibit C. Sen. Simpson’s bill, 
S. 2222, which passed the Senate in 1982, created an expedited exclusion provision only 
“at the port of arrival” for people lacking documents to enter and referred to them as 
“unlawfully seeking entry into the United States.” A true and correct copy of the relevant 
portions of the Senate-passed version of S. 2222 is attached as Exhibit D. Like the 
administration’s bill, both of these bills created a process whereby those previously 
paroled could adjust status “to avoid wasteful use of the Immigration and Naturalization 
Service’s limited enforcement resources.” A true and correct copy of the relevant portion 
of Senate Report 97-485 is attached as Exhibit E. 

19. In the following Congress, Sen. Simpson and Rep. Mazzoli again introduced legislation 
creating expedited exclusion processes. Sen. Simpson’s bill, S. 529, again focused on 
those “at the port of arrival” without documents who were referred to as “unlawfully 
seeking entry.” Rep. Mazzoli’s bill, H.R. 1510, focused again on having the examining 
officer exclude upon inspection and without a hearing those “seeking entry” without 
proper documents. Sen. Simpson described his bill as giving the INS “the ability to react 
to immigration emergencies,” and Rep. Bill McCollum similarly described the need for 
expedited exclusion in Rep. Mazzoli’s bill as “to insure that we have the capacity to 
handle and deal with future Mariel boatlifts.” A true and correct copy of the relevant 
portion of Sen. Simpson’s Floor remarks is attached as Exhibit F and a true and correct 
copy of the relevant portion of Rep. Bill McCollum’s Floor remarks is attached as 
Exhibit G. McCollum, a representative from Florida particularly familiar with the Mariel 
boatlift, also proposed his own legislation at this time to address immigration 
emergencies (H.R. 2304) and speed exclusion proceedings (H.R. 2356); together with 
Sen. Simpson, Rep. McCollum would remain a proponent of the use of expedited 
exclusion for people seeking entry without documents for the next fifteen years. Other 
provisions in S. 529 and H.R. 1510 were designed to prevent a future boatlift by 
including penalties for transporting migrants to the United States who lacked prior 
authorization to enter. They also authorized the appropriation of funds for an 
“immigration emergency fund” should another mass migration event occur. As with the 
administration’s proposal, both bills included provisions granting eligibility for 
adjustment of status to (among others) previously paroled Cubans and Haitians. 

20. The Senate passed Sen. Simpson’s legislation in 1983 and the House passed Rep. 
Mazzoli’s legislation in 1984. The two bills were conferenced but no agreement was 
reached before Congress adjourned. 

21. Congressional efforts to pass expedited exclusion legislation waned in the mid-1980s as 
no new “mass influx” occurred and the Reagan administration invoked executive 
authority to interdict Haitians at sea to prevent their arrival in the United States. The 
Simpson-Mazzoli Immigrant Reform and Control Act of 1986 focused on preventing 
illegal migration through increased funding for inspection and enforcement activities of 
the INS. It also included a “Cuban-Haitian Adjustment” provision allowing the Cubans 
and Haitians paroled into the country in 1980, among others, to apply to adjust to 
permanent resident status. Under the legislation, such parolees would be granted 
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permanent resident status as of January 1, 1982, essentially expediting their path to U.S. 
citizenship. See Pub. L. No. 99-603 § 202 (Nov. 6, 1986). 

22. Congress’s interest in expedited exclusion and quickened asylum adjudication revived 
briefly in 1988 and 1989 due to an increase in the number of mostly Nicaraguans who 
crossed the border without inspection in south Texas in the hopes of traveling to Florida 
and elsewhere to seek asylum. The INS adopted a speeded-up process for handling these 
claims in early 1989 and Rep. Bill McCollum proposed legislation, H.R. 3186, that 
included expedited exclusion provisions similar to those contained in Rep. Mazzoli’s 
legislation that passed the House in 1984. It amended INA 235(b) to provide for the 
exclusion without a hearing of noncitizens seeking entry to the United State who do not 
present the documentation required to obtain entry, lack a basis for legal entry, and do not 
indicate an intention to apply for asylum. 

Renewed Interest in Expedited Removal Provisions, 1992-1994 

23. In the early 1990s, an increase in people arriving at airports without documents, 
sometimes after destroying or discarding them on airplanes, or with fraudulent 
documents, led Sen. Simpson (S. 3214) and Reps. McCollum and Lamar Smith (H.R. 
5780) to introduce legislation creating an expedited exclusion authority for such 
individuals at ports of entry (and eliminate appeals and judicial review of their exclusion) 
if they did not have credible claims for asylum. These bills also included provisions 
enhancing penalties for smuggling. 

24. Interest in legislation of this kind dramatically increased in the wake of the February 
1993 bombing of the World Trade Center, including by one person who had been 
allowed to enter when he claimed he wanted to seek asylum on arrival at John F. 
Kennedy airport in New York. In April 1993, there was a hearing on “Asylum and 
Inspections Reform” in the House Judiciary Committee that discussed expedited 
exclusion as one of several needed legislative responses to the terrorist attack. Several 
members of Congress referred to a March 14 episode of CBS’s 60 Minutes, a transcript 
of which was made part of the Congressional Record. The episode included an interview 
with a New York INS official who estimated that fifty people a day “come through” JFK 
airport without documents or with fraudulent documents—having disposed en route of 
the documents used to get on the plane or having procured fake passports from 
smugglers. The official said that many of these people asked for political asylum upon 
arrival and were released because of lack of detention space. The answer for Rep. 
McCollum and several other Members of Congress was H.R. 1355, the “Exclusion and 
Asylum Reform Amendments of 1993,” introduced on March 16, 1993, which created an 
expedited exclusion process for people seeking entry with fraudulent documents and 
those who claimed asylum but could not pass a credible fear screening. There was a 
similar hearing in the Senate Judiciary Committee in May 1993 regarding a bill Sen. 
Simpson also introduced in March, S. 667, the “Port of Entry Inspections Improvement 
Act of 1993,” which would have created an expedited exclusion process for the same 
people seeking entry at ports.  

Case 1:25-cv-00872-JMC     Document 55-12     Filed 03/03/26     Page 6 of 280



   
 

  7 
 

25. An additional concern raised by Senators at the May 1993 hearing was the need to 
address increased smuggling of Chinese migrants to the United States by boat. Concern 
about this increased further after a ship, the Golden Venture, ran aground off Queens, 
New York in June 1993. On July 1, 1993, Reps. Mazzoli, McCollum, and Chuck 
Schumer introduced H.R. 2602, the “Immigration Enforcement and Asylum Reform Act 
of 1993,” that combined the expedited exclusion of people seeking entry at ports of entry 
without proper documentation and who could not pass a credible fear screening with 
provisions designed to enhance investigations and penalties against smugglers. Rep. 
Mazzoli described this legislation on the House Floor as “keeping people out of the 
United States who are attempting to travel with fraudulent papers” and providing “an 
expedited but fair hearing for those who plead asylum when they reach this shore.” A true 
and correct copy of the relevant portion of Rep. Mazzoli’s Floor remarks is attached as 
Exhibit H. 

26. On July 30, 1993, Sen. Edward Kennedy introduced S. 1333, the “Expedited Exclusion 
and Alien Smuggling Enhanced Penalties Act of 1993,” that applied expedited exclusion 
to those seeking entry at ports with fraudulent documents and those who tried to enter by 
boat and were brought by U.S. authorities to a port of entry for inspection.  This bill was 
supported by the Clinton administration, which wanted a faster way to process migrants 
like those on the Golden Venture and to avoid having the Coast Guard interdict migrants 
without documents and hold them at sea while arrangements were made for their 
repatriation or for a third county to accept them. 

27. In May 1994, Rep. Lamar Smith and several House Republicans included a provision 
about expedited exclusion in a broader bill, H.R. 3860, designed to enhance border 
security, limit access of immigrants to federal benefits, and ensure the deportation of 
noncitizens who committed crimes. But the provision continued to apply only to people 
seeking entry at ports without documents and who could not pass a credible-fear 
screening as in H.R. 2602. 

28. In 1994, both the House and the Senate marked up crime bills that included provisions 
facilitating the detention and deportation of immigrants who served sentences in prisons. 
Section 130010 of the Violent Crime Control and Law Enforcement Act of 1994, which 
became law on September 13, 1994, said that it was the “sense of the Senate” that 
immigration laws be reformed to provide “a procedure for the expeditious exclusion of 
any asylum applicant who arrives at a port of entry with fraudulent documents, or no 
documents, and makes a noncredible claim of asylum.” A true and correct copy of Sec. 
130010 of the Violent Crime Control and Law Enforcement Act of 1994 is attached as 
Exhibit I. People paroled into the country were never mentioned in this or any other 
proposed expedited exclusion provision.   

The 1996 Enactment of Expedited Removal in AEDPA and IIRIRA 

29. In March 1995, the Senate Judiciary Committee held a hearing on S. 269, the “Immigrant 
Control and Financial Responsibility Act of 1995,” a comprehensive immigration reform 
bill introduced by Sen. Simpson in January, as well as a different legislative proposal 
supported by the Clinton administration. As introduced, S. 269 included an expedited 
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exclusion provision for people seeking entry with fraudulent documents or brought to the 
United States after being apprehended at sea. The administration’s proposal supported the 
creation of an expedited exclusion authority at the discretion of the Attorney General 
during extraordinary migration situations. No senator or witness argued that an expedited 
exclusion authority should be available for use against noncitizens paroled into the 
country at ports of entry.  

30. On April 19, 1995, a domestic terrorist attack took place in Oklahoma City, where the 
Alfred P. Murrah Federal Building was bombed.  

31. Over the course of the next year, Congress considered several immigration bills 
(including S. 269) that eventually became IIRIRA, as well as antiterrorism legislation that 
eventually became AEDPA. Both pieces of enacted legislation included expedited 
removal provisions. Exhibit J attached to this declaration accurately reflects and 
summarizes key legislative moments in the 104th Congress leading to the enactment of 
both IIRIRA and AEDPA. 

32. For purposes of clarity, I will discuss the two pieces of legislation separately but will 
highlight points of overlap. It is important to note that, whereas the expedited removal 
provisions were the focus of great attention in the legislation leading to IIRIRA, they 
were not extensively debated at all in the AEDPA process. AEDPA included a provision 
designed to apply expedited removal to people present in the country after having entered 
without inspection and without regard for how long they had already been in the United 
States—a provision that had not previously been considered by any prior Congress and 
was not being considered by those working on the immigration legislation.  

33. In response to the Oklahoma City bombing, the Senate and the House introduced two 
different bills that—once passed by each chamber and conferenced—formed the basis for 
AEDPA. The Senate introduced its antiterrorism legislation in April 1995, S. 735. The 
legislation contained no expedited removal provision. House Judiciary Committee 
Chairman Henry Hyde, however, introduced legislation, H.R. 1710, that contained one 
provision making expedited removal available for noncitizens “seeking entry” into the 
country without documents and another that made people “found in” the country without 
inspection and admission subject to that expedited removal authority. 

34. The House Judiciary Committee held two days of hearings on Chairman Hyde’s 
legislation in June 1995, during which the issue of parole was never once discussed. The 
expedited removal provisions in the bill were discussed briefly by witnesses and were not 
discussed by members of the committee. 

35. The House legislation was then marked up over four days later that month.  During the 
mark-up, Chairman Hyde explained that the expedited removal provision about 
noncitizens “found in” the country without inspection and admission applied to those 
who “evade our border controls,” “succeed in crossing our borders illegally,” and make a 
“stealthy entrance.”  The provision was meant as “an expression of our resolve to end 
incentives to illegal immigration that can be taken advantage of by terrorists.” Chairman 
Hyde and other members were equally clear that the “seeking entry” provision was meant 
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to apply to “people who show up at the airport” without proper documents. Chairman 
Hyde made clear that the goal of the provision was designed to “get control” of the 
situation, especially in New York, where people “get off [the plane] without 
documentation.” A true and correct copy of relevant portions of the H.R. 1710 markup 
transcript is attached as Exhibit K. There was never any discussion during the markup of 
the expedited removal provisions applying to noncitizens physically present in the 
country after having been granted parole at a port of entry. 

36. The House Judiciary Committee report on the antiterrorism bill reiterated that these two 
populations—people without documents “arriving at a port of entry” and people who 
“entered the United States unlawfully”— were the targets of the expedited removal 
provisions in the bill. Regarding the first group, it said people arrive “at airports” with 
fraudulent or no documents and an authority was needed to “return them, as promptly as 
possible, to where they boarded the plane to come here.” The report noted that this 
provision “is based upon legislation approved by the Subcommittee on International Law, 
Immigration, and Refugees during the 103rd Congress.” Regarding the second group, it 
noted that the expedited removal procedure would apply to those who entered unlawfully 
“regardless of the length of time the illegal entrant has been unlawfully present within the 
United States.” A true and correct copy of relevant portions of the House Judiciary 
Committee report on H.R. 1710 is attached as Exhibit M. 

37. When the antiterrorism bill came to the House Floor, there was no debate on the 
expedited removal provisions in the legislation and no discussion of parole. 

38. After the legislation passed the House in March 1996, it was sent for conference with the 
bill passed by the Senate the previous year, S. 735. When the AEDPA conference 
committee issued its report, the House language on expedited removal for those “seeking 
entry” and those “found in” the country without inspection and admission remained 
intact. With respect to the “seeking entry” provision, the conference report included the 
same language found in the House Judiciary Committee report that described the 
provision as applying to “the inspection and exclusion of aliens arriving at a port of 
entry.” With respect to the “found in” provision, the conference report similarly included 
the same language found in the House Judiciary Committee report that described the 
provision as applying to “any alien who has entered the United States unlawfully.” A true 
and correct copy of relevant portions of the AEDPA Conference Committee Report is 
attached as Exhibit N. 

39. On the Senate Floor, Sen. Patrick Leahy attempted to have several immigration-related 
provisions, including the two expedited removal provisions, stripped from the bill by 
sending it back to the conference committee, but his effort failed. At no time during 
Senate Floor consideration did any senator describe the expedited removal provisions in 
AEDPA as applying to or being designed to apply to noncitizens who had been paroled 
into the country. A true and correct copy of relevant portions of the Senate Floor debate 
is attached as Exhibit O. 

40. AEDPA quickly passed both the Senate and the House and was signed into law on April 
24, 1996. But as explained below, before either of the expedited removal provisions in 
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AEDPA could take effect, they were repealed in IIRIRA and replaced with similar but 
materially different expedited removal provisions that made it even clearer what 
populations the provisions were designed to reach (and what populations, including 
people previously paroled, were meant to be out of the provisions’ reach). 

41. Unlike the expedited removal provisions that were enacted in AEDPA after receiving 
little scrutiny throughout the process, the expedited removal provisions that were being 
considered in the House and Senate immigration bills underwent significant debate and 
discussion. The bill passed by the House, the bill reported out of the Senate Judiciary 
Committee, and the bill passed by the Senate all contained different expedited removal 
provisions from each other and from the language ultimately enacted in AEDPA. But at 
no point during the process—and consistent with the 15 years of legislative history that 
preceded it—was there any discussion of creating a statutory authorization of expedited 
removal to be used against noncitizens who had already been paroled into the country at a 
port of entry.  

42. As mentioned above in paragraph 29, the Senate immigration bill, S. 269, initially only 
made expedited removal available for noncitizens lacking entry documents at ports of 
entry and those brought to the country following interdiction. Before the legislation went 
to the Senate Immigration Subcommittee for markup, bill sponsor Sen. Simpson received 
a memorandum from his staff proposing that the bill be amended to make the authority 
available for “all aliens who entered the U.S. without INS inspection and who have been 
in the U.S. for less than 2 years.” The memorandum explained that this would “place an 
alien who has tried to sneak across the border in a position no more favorable than the 
alien with no documents or fraudulent documents who has presented himself for 
inspection.” Sen. Simpson noted his agreement with the proposal on the memorandum. A 
true and correct copy of the May 16, 1995 memorandum is attached as Exhibit P.  

43. When the Subcommittee marked up the legislation the following month, Sen. Simpson 
explained on June 14, 1995: “The purpose of expedited exclusion is just that, to 
accelerate the exclusion of those who would abuse our hospitality and generosity through 
surreptitious entry, document fraud, and by making fraudulent and wholly frivolous 
asylum claims.” A true and correct copy of the relevant portion of the Subcommittee 
markup transcript is attached as Exhibit Q. 

44. When the legislation was marked up in the full Judiciary Committee on March 14, 1996, 
Sen. Simpson explained that expedited exclusion was designed to get at an issue that he 
had been troubled by since 1993, namely noncitizens coming to the country by airplane 
using fraudulent documents provided by smugglers and destroyed en route. “You board a 
plane . . . flush [the document] down the john [i.e., toilet] on the plane, step off the plane, 
and claim asylum at the port of entry. The problem is a very serious one many of us saw 
dramatically depicted on 60 Minutes.” Later in the markup, Senator John Kyl of Arizona 
suggested expedited exclusion and screening for credible fear should apply to large 
groups of people who were being smuggled across the border who then seek asylum. A 
true and correct copy of the relevant portion of the full Committee markup transcript is 
attached as Exhibit R. 
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45. On March 21, 1996, at the end of the Senate Judiciary Committee’s markup, the bill as 
amended was ordered to be reported as S. 1664, a new piece of legislation introduced by 
Committee Chairman Orrin Hatch. S. 1664 subjected to expedited removal four 
categories of people: (1) those entering without documents or with false documents at 
ports of entry; (2) those who entered without inspection and have not been present for 
two years; (3) those brought to the United States following interdiction; and (4) those 
arriving during an Attorney General-declared extraordinary migration situation. A true 
and correct copy of relevant portions of the Senate Judiciary Committee report on S. 
1664 is attached as Exhibit BB. (The “extraordinary migration situation” provision was 
previously introduced by Sen. Kennedy in a bill, S. 754, supported by the Clinton 
administration, which authorized expedited removal when the imminent arrival of 
noncitizens exceeded the capacity for their inspection and examination.) At no point 
during the markup did any senator indicate that noncitizens paroled into the country at a 
port of entry would be subject to expedited exclusion under any of these four categories. 

46. On April 16, 1996, the day after the Senate brought S. 1664 to the Floor and the day the 
AEDPA conference report was to be considered on the Senate Floor, the INS wrote to 
Dick Day, a senior staffer for Sen. Simpson, regarding “INS issues” with the AEDPA 
legislation. One of the INS’s concerns involved the provision in the legislation making 
noncitizens “found in” the country without inspection and admission subject to expedited 
removal without any time limit. The INS explained that “Obtaining expedited exclusion 
authority is critically important to our ability to deal with organized alien smuggling and 
fraud at our ports of entry . . . While we agree that aliens who have never been admitted 
should be subject to exclusion, we believe the ordinary exclusion procedures are more 
appropriate to address issues typically involved in the case of an alien who has been in 
the United States for some time.” A true and correct copy of the April 16, 1996, facsimile 
from the INS to Dick Day is attached as Exhibit S. 

47. After Sen. Leahy was unsuccessful on the Senate Floor at removing from AEDPA the 
expedited removal provisions, see ¶ 39, he and Sen. Mike DeWine successfully amended 
S. 1664’s expedited removal provision to make it only available in extraordinary 
migration situations as designated by the Attorney General based on “the numbers or 
circumstances of aliens en route to or arriving in the United States, by land, sea, or air.” 
The May 1, 1996, debate between Senators Leahy and Simpson over the Leahy-DeWine 
amendment reveals that there was consensus among those who supported broader use of 
expedited removal (Simpson) and those who opposed its use in almost all circumstances 
(Leahy) that the population the provision was directed at was noncitizens attempting to 
come into the country with fraudulent documents. Sen. Simpson referred to such targets 
of expedited removal as people who “have presented themselves for inspection with 
fraudulent documents” and Sen. Leahy as “people coming in with false passports fleeing 
persecution.” A true and correct copy of the relevant portions of the Senate Floor debate 
on S. 1664 is attached as Exhibit T. 

48. Meanwhile, the House Judiciary Committee’s work on its immigration bill began shortly 
after the Committee completed its work on the antiterrorism bill. In fact, during markup 
of the antiterrorism bill, some members expressed concerns that the immigration 
provisions in the bill—including the expedited removal provisions—did not belong in the 
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legislation. Chairman Hyde acknowledged that work was underway in the immigration 
subcommittee on immigration legislation and that a bill would soon be introduced by 
Rep. Lamar Smith, who was not present. See Exh. K.  

49. Two days after markup, Rep. Smith introduced H.R. 1915, the “Immigration in the 
National Interest Act of 1995,” which included an expedited removal provision for 
noncitizens “arriving in the United States (whether or not at a port of entry)” who lacked 
entry documents. The Immigration Subcommittee held a hearing about H.R. 1915 in late 
June and received testimony from a Clinton administration witness who said that the 
migration of large numbers of Cubans to Florida by boat the previous year demonstrated 
the need for a prompt exclusion procedure. Similar to the position the administration took 
in March 1995 during the Senate Judiciary Committee hearing on S. 269, the 
administration expressed its preference that such an authority be made available only at 
the discretion of the Attorney General during extraordinary migration situations so as to 
make best use of  agency resources; legislation reflecting the administration’s preference 
had been included in another bill, H.R. 1929. Following the conclusion of the 
Subcommittee markup of H.R. 1710, a new bill was introduced on August 4, 1995 as 
H.R. 2202 that incorporated the language of the earlier bill’s expedited removal 
provision. 

50. The House Judiciary Committee markup debates for H.R. 2202, which occurred in 
September and October 1995, confirm that the bill’s proponents understood the expedited 
removal provision as applying to people in the process of physically coming into the 
country without valid documents; none of the members suggested during markup that 
expedited removal was applicable to people who had been inspected and paroled. During 
the markup, Rep. Smith made it clear that the provision authorizing expedited removal of 
noncitizens “arriving in” the country without necessary documents was focused on those 
arriving at airports without documents and who could not pass a credible fear screening. 
On September 20, Rep. Smith explained that expedited removal was designed to return 
“as promptly as possible to where they boarded the plane to come here” those without 
valid entry documents who had no fear of persecution. A true and correct copy of the 
relevant portion of the full Committee markup transcript of H.R. 2202 for September 20, 
1995, is attached as Exhibit U. On October 24, speaking in opposition to an amendment 
to allow immigration judges to review credible fear denials, Rep. Smith said that a 
streamlined processed was needed to expeditiously remove those who “arrive in the 
United States with no valid entry documents” and that it was impossible to “make 
immigration judges available in . . . a short time at each airport.” A true and correct copy 
of the relevant portions of the full Committee markup transcript of H.R. 2202 for October 
24, 1995, is attached as Exhibit V. 

51. The House Judiciary Committee completed its consideration of the bill in late October 
1995 and issued its Committee Report in March 1996. According to the report, the 
legislation was addressing the contribution of smugglers to the problem of illegal 
immigration—including smuggling not only by boat but via circuitous routes through 
other countries and onward travel either by air or unauthorized crossing of the land 
border—and the “abuse” of asylum procedures by those “smuggled aliens” who “arrive 
in the United States . . . with no valid entry documents.” The report said that the 
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expedited exclusion provision was meant to address “arriving aliens” who lack or present 
fraudulent documents upon inspection by an immigration officer and was based on the 
legislation of the previous Congress. The provision “was necessary,” the report said, 
“because thousands of aliens arrive in the U.S. at airports each year without valid 
documents and attempt to illegally enter the U.S.” If they don’t claim to be U.S. nationals 
or to have a fear of persecution, they should be returned “as promptly as possible, to 
where they boarded the plane to come here.” A true and correct copy of the relevant 
portions of the House Judiciary Committee report on H.R. 2202 is attached as Exhibit 
CC.  

52. The version of the legislation passed by the House later that month contained the same 
“is arriving in the United States” language pertaining to expedited removal that was in the 
version considered by the House Judiciary Committee. During the three days of debate on 
the House Floor regarding the legislation, there was no discussion of applying the 
expedited removal provisions to people previously paroled into the country at a port of 
entry. The discussion of parole was instead focused on support for permitting a group of 
Hungarian and Polish nationals who were paroled into the country over a two-year period 
to adjust status and on various provisions in the bill limiting parole that were entirely 
unrelated to the expedited removal provisions in the bill. 

53. As the House passed its immigration bill in March 1996 and the Senate passed its 
immigration bill in early May 1996, the legislation was ready to be referred to a 
conference committee to reconcile differences between the two bills. 

54. Many of the differences between the House and Senate bills were resolved by staff and 
with little involvement of Members of Congress themselves. But the details of the 
expedited removal provisions (not only for whom expedited removal would be available 
but also questions of the fear screening standard, judicial review, etc.) were among the 
most closely scrutinized by key members of the House and Senate.  

55. On May 31, the Department of Justice provided its official views on the legislation and 
expressed support for the Senate-passed version, with certain modifications, of the 
expedited exclusion provision because it provided sufficient flexibility to use the 
authority when needed for people attempting to come into the country at ports of entry 
without proper documents. The Department wrote that “Expedited exclusion authority is 
critically important to our ability to deal with organized alien smuggling and fraud at our 
ports of entry.” A true and correct copy of the letter from Deputy Attorney General Jamie 
S. Gorelick to Sen. Simpson, May 31, 1996, is attached as Exhibit W. 

56. Memos from Senate and House staffers in June and July of 1996 explained proposals by 
Chairman Hatch and Rep. Smith to come to an agreement on the expedited removal 
provision during the conference. People who had been paroled into the country after 
inspection were never mentioned in these memos as a population potentially subject to 
expedited removal. 

57. One memo dated June 25, 1996, was provided to Sen. Simpson in advance of the first 
meeting of Republican conferees on the immigration bill and it described the scope of the 
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various expedited exclusion proposals on the table. The memo noted that although the 
Senate-passed bill authorized expedited exclusion only for “extraordinary migration 
situations,” the bills reported out of the Senate Judiciary Committee and the House-
passed bill both covered “aliens arriving at a port of entry with no or fraudulent 
documents.” A true and correct copy of the memorandum from Dick Day to Sen. 
Simpson, June 25, 1996, is attached as Exhibit X. 

58. Sen. Hatch originally proposed having expedited removal apply in extraordinary 
migration situations and for those interdicted at sea and brought to the United States. But 
a July 9, 1996, memo from his staffer, Mark Disler, to Rep. Smith’s staffer, Cordia 
Strom, said “Senator Hatch is willing to have broad coverage under an expedited 
exclusion procedure, so long as there is adequate protection against erroneous decisions 
to exclude persons genuinely deserving of asylum . . . . That is why the [credible fear] 
standard, the nature of administrative review including a meaningful appeal, and some 
judicial check on INS’s implementation are important.” A true and correct copy of the 
memorandum from Mark Disler to Cordia Strom, July 9, 1996, is attached as Exhibit Y. 

59. In another memo dated June 26, 1996, and revised July 24, 1996, Sen. Simpson’s staffer 
reviewed the different populations covered in the enacted version of AEDPA and various 
immigration proposals on the table. The Senate Judiciary Committee’s reported bill 
covered “aliens arriving at a port of entry with fraudulent or no documents (the situation 
publicized by “60 Minutes”); noncitizens interdicted at sea; “extraordinary migration 
situations” as determined by the Attorney General; and “‘EWIs’ (aliens who have entered 
without inspection)” who cannot establish two years of continuous presence. Because of 
Sen. Leahy’s successful amendment on the Senate Floor, the Senate-passed bill covered 
only extraordinary migration situation cases. The House-passed bill covered the 
“fraudulent or no document cases” involving noncitizens arriving at a port of entry and 
interdiction cases. And Sen. Hatch and Rep. Smith were negotiating within those 
parameters. As enacted, AEDPA would make “all EWIs, not just those in the U.S. less 
than two years” subject to expedited exclusion.” A true and correct copy of the 
memorandum from Chip to Sen. Simpson, June 26, 1996, revised July 25, 1996, is 
attached as Exhibit Z. 

60. In early July, the negotiation positions of Sen. Hatch and Rep. Smith were clear. The 
most important concerns for Sen. Hatch were lowering the credible fear standard, having 
immigration judge review for negative credible fear determinations, and discretionary 
(rather than mandatory) use of all expedited removal. Sen. Hatch also wanted additional 
review for people seeking entry who claimed to have lawful immigration status. Rep. 
Smith wanted a higher credible fear standard, review of negative credible fear 
determinations by a supervisory asylum officer, discretionary use of expedited removal 
only for those found in the country in the two years after entering without inspection, and 
expedited exclusion applied to anyone seeking entry without proper documents.  

61. In mid-July, Sen. Simpson was called in to broker a deal between Rep. Smith and Sen. 
Hatch, but his position on expedited exclusion aligned with Rep. Smith. In advance of an 
anticipated meeting regarding the issues holding up agreement on the bill, Sen. 
Simpson’s staff prepared talking points on expedited exclusion noting that Congress had 
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almost passed an expedited exclusion bill in the 1980s. “If we had expedited exclusion on 
the books, the spectacle at JFK airport so vividly portrayed on 60 Minutes would have 
been quickly stemmed. The Chinese on the Golden Venture in New York Harbor could 
have been quickly processed with those having a credible fear of persecution receiving a 
full asylum hearing and the others swiftly returned to their homeland.” A true and correct 
copy of these talking points is attached as Exhibit AA. 

62. By the end of August a compromise had been reached on several provisions – i.e., limited 
immigration judge reviews of negative credible fear determinations, a low fear standard 
that also evaluated credibility, and giving the Attorney General discretionary authority to 
use expedited removal for those who entered without inspection who have been in the 
U.S. for less than two years. Nowhere in the archives about the conference negotiation 
about what became IIRIRA is there any mention of people paroled into the United States 
being subject to expedited removal.  

63. The IIRIRA conference committee filed its report on September 24, 1996. The first 
purpose of the legislation described in the report’s Joint Explanatory Statement is to 
“improve deterrence of illegal immigration to the United States.” The conference report 
describes expedited removal as applying to “arriving alien[s]” determined upon 
examination to be inadmissible for having fraudulent or no entry document, except that 
the provision shall not apply to  “an alien arriving by air who is a national of a Western 
Hemisphere nation with which the United States does not have diplomatic relations.” The 
conference report additionally describes the Attorney General’s authority to apply the 
expedited removal provision to certain noncitizens who “ha[ve] not been paroled or 
admitted into the United States.” The conference report explains that the purpose of these 
provisions is “to expedite the removal from the United States of aliens who indisputably 
have no authorization to be admitted to the United States.” A true and correct copy of 
relevant portions of the IIRIRA Conference Committee Report is attached as Exhibit L. 
IIRIRA was passed by Congress as part of an omnibus spending bill and was signed into 
law on September 30, 1996. 

64. To recap, whereas the language of the expedited removal authority enacted in AEDPA 
received little scrutiny, the language of the provision in IIRIRA was the subject of 
significant attention in both the House and the Senate and throughout the conference 
committee. Different versions of the provision were contained in the versions passed by 
the House of Representatives, the version reported to the Senate by the Senate Judiciary 
Committee, and the version passed by the Senate. For each of these versions and just as 
was the case since 1981, Members of Congress were clear about what specific groups 
would be exposed to expedited removal, and at no point—not in the years preceding the 
104th Congress, not in the legislative effort that matured into AEDPA, and not in the 
markups, floor consideration, and conference negotiations on IIRIRA—was there ever a 
single mention by anyone that expedited removal would be available for use against 
people who had come to a port of entry, presented themselves for inspection, and been 
paroled into the country.  

65. Other groups were clearly considered and included in the version of IIRIRA enacted into 
law (i.e., those without proper documents (1) in the process of arriving at ports of entry or 
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(2) within the country who entered without inspection). Others were included in different 
ways than originally proposed (e.g., noncitizens encountered while attempting to come 
into the country between ports of entry who would have been included in the House-
passed bill’s language applying to those arriving “whether or not at a port of entry” could 
in the enacted legislation be designated for expedited removal as noncitizens physically 
present without having been admitted or paroled). Others were considered and discarded 
(e.g., making expedited removal available during designated extraordinary migration 
situations and using expedited removal against noncitizens who have lived in the country 
for more than two years after entering without inspection, the latter of which would have 
been subjected to expedited exclusion under AEDPA had that provision taken effect).  

66. Noncitizens physically present in the country after having been granted parole at a port of 
entry were never considered targets for expedited removal, and the first time in all of this 
15-year history that they came up is in the version of IIRIRA reported out of the 
conference committee in the provision that explicitly carves them out of exposure to 
expedited removal as people present in the country—the provision that had consistently 
been described and understood as having been designed for people who entered 
“illegally.” 

Efforts to Limit or Discourage the Use of Parole Have Always Been Distinct From 
Efforts to Create an Expedited Removal Authority 

67. As enacted, IIRIRA was a huge piece of legislation that touched many different parts of 
immigration law. Separate from the efforts to remake immigration enforcement and, 
among other things, create an expedited removal authority, Congress enacted several 
provisions addressing specific concerns related to the use of the parole authority. 

68. Congressional efforts to guide the Executive’s exercise of the parole authority were not 
new. In 1980, Congress replaced the conditional entry of refugees with a process for the 
admission of refugees and also amended the statute to limit the authority to parole 
refugees into the country rather than admitting them absent “compelling reasons in the 
public interest.” 8 U.S.C. 1182(d)(5)(B). Legislation was proposed but not enacted in 
1994 (H.R. 4934) and 1995 (H.R. 1697) to limit how many people and who could be 
paroled and the eligibility of parolees for work authorization or adjustment of status.  

69. In the 104th Congress (1995-1996), some Members were concerned that parole was 
being used to allow large groups of noncitizens who may not have had a path to 
permanent legal status to remain in the United States for long periods. During the Senate 
Judiciary Committee hearing on S. 269 at the beginning of the Congress, for instance, in 
addition to discussing the expedited exclusion provisions in the legislation and in the 
Clinton administration’s proposal, senators and witnesses also discussed reforms to the 
parole authority. These topics were treated as entirely separate subjects, and no one 
proposed that expedited exclusion should be available for use against noncitizens in the 
country pursuant to a grant of parole.  

70. Congress attempted to address certain concerns about parole in IIRIRA by enacting a 
provision that limits future immigration because of the presence of long-term parolees. 
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As enacted, Section 603 of the legislation required that nearly all long-term parolees who 
have yet to become lawful permanent residents be counted against annual numerical caps 
on family-sponsored immigration, thereby reducing the available number of family-based 
visas from a particular country by the same number of its nationals who are long-term 
parolees in the United States. 

71. In the final legislation, Congress in IIRIRA also mandated annual reporting to Congress 
on the Executive’s use of parole and replaced the “emergent reasons or for reasons 
deemed strictly in the public interest” language that had been in the parole criteria since 
1952 with “urgent humanitarian reasons or significant public benefit.” Whereas the 
version of the legislation reported out of the House Judiciary Committee would have 
significantly constrained the parole authority by narrowly defining key terms, the enacted 
version of the legislation left the new terms undefined and therefore up to interpretation 
by the Executive. 

72. Notably, as the House- and Senate-passed immigration bills were conferenced, these 
reforms to the parole authority were not discussed by conferees until mid-September 
1996, after a compromise on expedited removal had been reached. 

73. Importantly, at no point during the legislative proposals regarding parole beginning in the 
wake of the enactment of the Refugee Act or coming up to and including enactment of 
IIRIRA was there any proposal to subject—or even discussion about subjecting—
noncitizens paroled into the country to expedited removal provisions. There was no 
conversation about using the expedited removal authority to facilitate the expeditious 
removal of people who previously had been paroled into the country. And there was no 
discussion about amending the parole statute to describe parolees as “arriving” or any 
variant thereof. 

74. Rather, throughout this period—and even in IIRIRA itself—Congress regularly continued 
to enact legislation allowing such individuals physically present in the country pursuant 
to parole to adjust status to lawful permanent residence. The version of the immigration 
reform bill reported out of the House Judiciary Committee, for instance, which contained 
more significant constraints on the Executive’s use of its parole authority than were 
passed by the House or enacted in IIRIRA, contained a section permitting Hungarian and 
Polish nationals paroled into the country over a two-year period to adjust to lawful 
permanent resident status. The enacted legislation similarly permitted Hungarian and 
Polish parolees to adjust status and recognized the continuing ability of Cuban parolees to 
adjust status pursuant to the Cuban Adjustment Act. 

1997 Rulemaking 

75. The Administrative record produced by Defendants for Legacy INS 1788-96, Inspection 
and Expedited Removal of Aliens; Detention and Removal of Aliens; Conduct of 
Removal Proceedings (the 1997 rulemaking that included the regulatory definition of 
“arriving alien”) consists entirely of public comments submitted on the 1997 notice of 
proposed rulemaking and the interim rule to implement IIRIRA.  
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76. Comments submitted by members of Congress in response to the agency’s proposed 
IIRIRA rulemaking underscore that their intention in authorizing expedited removal for 
noncitizens “arriving in the United States” was to have expedited removal be used for 
people literally arriving in the United States. For example, in his comments submitted in 
response to the proposed regulation and the interim rule, Rep. Lamar Smith indicated that 
expedited removal was intended for “arriving” people “in the process of physical entry,” 
including “attempting to enter, at the point of entry, or just having made an entry,” and 
including those apprehended “very recently” after arrival and in “close proximity” to the 
border. See AA-REG-00686 (attached as Ex. T to Declaration of Hillary Li (“Li Decl.”)); 
AA-REG-00635 (Li Decl., Ex. U). Senator Kennedy’s two comments (one joined by Sen. 
Wellstone) discuss the expedited removal system only with respect to noncitizens in 
secondary inspection at ports of entry. See AA-REG-00327-329 (Li Decl., Ex. Z); AA-
REG-00895-897 (Li Decl., Ex. R). In his comment, Senator Spencer Abraham requested 
that the agency, in implementing expedited removal, give noncitizens arriving at ports of 
entry who request asylum sufficient time to prepare for their credible fear interviews. See 
AA-REG-01147 (Li Decl., Ex. S). 

77. Overall, the public comments received in response to both the notice of proposed 
rulemaking and the interim rule indicate that nearly everyone who commented thought 
the definition of arriving alien and the expedited removal provision was applicable to 
people in the process of arriving and not to those present in the United States pursuant to 
a grant of parole.  

I declare under penalty of perjury that the foregoing is true and correct to the best of my 
knowledge. 

Executed March 2, 2026, in Washington, D.C.  

            

      ____________________________  

Yael Schacher 
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May 18, 1983 CONGRESSIONAL RECORD-SENATE
Chile a waiver on some of its economic tar-
gets on the expectation Chile will be able to
comply with the program later this year.

[From the Washington Post, May 11, 1983]
BETHESDA BROKER CHARGED WITH ILLEGAL

SALE OF ARMS
(By Michael Isikoff)

A Bethesda firm that serves as a broker in
the international arms market has been in-
dicted by a federal grand jury on charges of
selling military equipment to the Chilean
government in violation of U.S. export laws.

The 21-count indictment against United
Aviations Industries Inc. and its two princi-
pal officers were said by federal officials to
be part of a broader investigation into ef-
forts by the regime of Gen. Augusto Pino-
chet to circumvent an American arms em-
bargo imposed in 1976 after reports of wide-
spread human rights abuses there and Chil-
ean complicity in the murder of Orlando Le-
telier, the country's former ambassador to
the United States.

The indictment charges that United Avia-
tionF President Robert Poisson of Chevy
Chase and Vice President Anthony Villa of
Oxon Hill conspired with two members of
the Chilean naval mission in Washington to
disguise the shipment of parts for torpe-
does, launchers, depth charges, guns and
sonar equipment. The shipments were "des-
tined for the Chilean navy," according to
the indictment handed up Monday by a
grand jury in Norfolk.

Alfred Swersky, lawyer for United Avia-
tions and Poisson, said yesterday that the
Chilean government "is and was a custom-
er" of the company, but said that his clients
have violated no laws. Bryan P. Gettings, a
lawyer for Villa, said his client also denied
wrongdoing.

He estimated that the total value of the
arms shipments was not more than $50,000.
"This is not about a high technology drain
to the Russians," Gettings said, "This is
peanuts."

Jerry Friedlander, a Washington lawyer
for the Chilean government, said his client
would have no comment until it has an op-
portunity to review the charges. The two
Chilean navy officers, Capt. Jorege Acuna
and Cmdr. Douglas Ashcroft, both of whom
had headed the naval mission's purchasing
department, were named as unindicted co-
conspirators. Both are in Chile, Friedlander
said.

United Aviations was described by
Swersky and others yesterday as a small
international arms broker that arranges
sales between foreign government purchas-
ers and U.S. weapons suppliers. Swersky
said the firm consisted of only five em-
ployes, "three of whom are relatives." In ad-
dition to Poisson and Villa, he said, the em-
ployes include Villa's wife, Villa's daughter
and a secretary.

The investigation into United Aviations
grew out of Operations Exodus, a Reagan
administration program to crack down on
the illegal export of critical technology,
principally to the Soviet Union and its
allies. Recently, officials said, the Customs
Service and other agencies involved in
Exodus have turned up evidence of Chilean
arms purchases.

Late last year. the U.S. attorney's office in
Alexandria seized documents relating to
Chilean weapons shipments after searching
the offices of the Chilean air force mission,
which was renting space from an exporting
firm in Arlington, officials said yesterday.

The indictment outlines a complicated
series of alleged transactions by United

Aviations and the Chileans intended to dis-
guise prohibited weapons shipments that
were executed through a variety of suppli-
ers, exporters and middlemen. The alleged
purchases were begun by the two Chilean
navy officers in February 1977, shortly after
the embargo went into effect, and continued
until July 1982, according to the indictment.

Because the military items were banned
by State Department for export to Chile,
the indictment charges that United Avia-
tions furnished false or misleading informa-
tion about the shipments on export declara-
tions.

The indictment specified how one such
shipment allegedly occurred. United Avia-
tions ordered a $25,000 purchase of sonar
equipment from the Ford Aerospoace and
Communications Corp. in Norfolk on May 5,
1981. The cargo was shipped from Norfolk
to a Northern Virginia exporting firm. It
was seized by customs officials at John F.
Kennedy International Airport in New York
while being loaded onto a Lan-Chile Air
cargo plane on May 27, 1982. The sonar
parts had been listed on shipping docu-
ments as aircraft parts.

(Also contributing to this article was
Washington Post staff writer Al Kamen.)

U.S. SENATE,
Washington, D.C., May 4, 1983.

Hon. DONALD T. REGAN,
Secretary of the Treasury,
Washington, D.C.

DEAR SECRETARY REGAN: We are deeply
concerned over reports that the Administra-
tion is considering granting Chile a $400
million bridge loan from the Exchange Sta-
bilization Fund, or helping to organize an
emergency loan to the Chilean regime
through international institutions. This
credit would be applied against interest
owed by Chile on foreign loans which are
currently the subject of rescheduling nego-
tiations with creditor banks.

As you know, U.S. military and economic
assistance to Chile was originally curtailed
in the International Security Assistance and
Arms Export Control Act of 1976. The
International Security and Development
Cooperation Act of 1981 continues to pro-
hibit security assistance to Chile until the
President has certified to Congress that (1)
the Government of Chile has made signifi-
cant progress in complying with interna-
tionally recognized principles of human
rights; (2) the Government of Chile is not
aiding or abetting international terrorism;
and (3) the Government of Chile has taken
appropriate steps to bring to justice by all
legal means available those indicted by a
United States grand jury in connection with
the murders of Orlando Letelier and Ronni
Moffitt in Washington, D.C. in 1976.

It is the clear intention of Congress that
any major change in our assistance relation-
ship with Chile should be approached with
full Congressional cooperation.

There has been no significant change in
the situation in Chile since those laws were
enacted. Rather than making the progress
which Congress had sought to encourage,
the human rights situation in Chile has con-
tinued to deteriorate. The Chilean Commis-
sion on Human Rights reports that 1982 was
the worst recent year in Chile, with nearly
twice as many political arrests as occurred
during 1981. Nearly 40,000 Chileans remain
in exile abroad, and arbitrary detention, tor-
ture. internal exile and banishment remain
common practices.

The regime in power in Santiago was
found by a U.S. Federal District Court in

1979 to be responsible for the Letelier-Mof-
fitt terrorist murders on the streets of
Washington. The court ordered the Pino-
chet Government to pay the Letelier and
Moffitt families $5 million in damages, a
judgment which the Chilean regime contin-
ues to ignore. Administration spokesmen
have acknowledged in public testimony that
the Government of Chile has failed to inves-
tigate fully or prosecute those implicated in
these assassinations.

In our view, it would be a travesty of jus-
tice for the United States to offer a $400
million bailout to the Pinochet regime-or
to the private bankers who stepped in to
support that repressive regime when U.S.
aid was denied.

Such a bailout would also violate both the
spirit and the letter of U.S. law, including
the specific legislation on Chile enacted by
Congress, and explicit provisions of the For-
eign Assistance Act (Sections 116 and 502B),
which make clear that U.S. assistance shall
not be extended to countries which have a
consistent pattern of human rights viola-
tions.

In addition, we believe that any such bail-
out would violate the clear criteria in the
law before utilizing the Exchange Stabiliza-
tion Fund.

For these reasons, we oppose any such
bridge loan to Chile, and we urge the admin-
istration to reject it.

We would appreciate receiving full infor-
mation on the status of this reported U.S.
loan, together with your assurances that no
credit of this magnitude will be authorized
without full consultations, in advance, with
the Congress.

Sincerely,
EDWARD M. KENNEDY.
WILLIAM PROXMIRE.

CONCLUSION OF MORNING
BUSINESS

The PRESIDING OFFICER. Is
there further morning business? If
not, morning business is closed

IMMIGRATION REFORM AND
CONTROL ACT OF 1983

The PRESIDING OFFICER. The
clerk will now report the unfinished
business.

The assistant legislative clerk read
as follows:

A bill (S. 529) to revise and reform the Im-
migation and Nationality Act, and for other
purposes.

The Senate resumed consideration
of S. 529.

AMENDMENT NO. 1210

The PRESIDING OFFICER. The
pending question is the Kennedy
amendment No. 1210.

Mr. SIMPSON. Mr. President, I ask
unanimous consent that the pending
Kennedy amendment be laid aside
subject to bringing it forward at the
time my colleague returns to the floor;
that we now under the time agreement
proceed to the consideration of the
amendment of Senator HUMPHREY.

The PRESIDING OFFICER. With-
out objection, it is so ordered.
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torney General".
Mr. KENNEDY. Mr. President, we

are getting close to the time of pas-
sage, but I welcome the opportunity
on this final item to have worked very
closely with the Senator from Wyo-
ming and also the Senator from Michi-
gan, the Senator from Colorado, and
others who have been very much con-
cerned about the whole issue of judi-
cial review.

May we have order, Mr. President?
The PRESIDING OFFICER. The

Senate will be in order.
Mr. KENNEDY. Mr. President, I will

briefly spell out what is currently in
the Senate bill and where the House
of Representatives is on the same
issue, and what compromise has been
made in the working group that draft-
ed the amendment before us. I under-
stand that it is now acceptable to the
manager of the bill.

The original bill S. 2222 last year,
had a structure for administrative law
judges as asylum judges and a Presi-
dentially appointed U.S. Immigration
Board. No provision was made for a
review of the Board's decision.

The House bill kept that structure
and superimposed on top of it the ap-
peals to the Federal Circuit Court of
Appeals.

The pending Senate bill changed the
structure to immigration judges with
the Attorney General appointing Im-
migration Board. Judicial review con-
tinues to be limited. Only if the Attor-
ney General certifies a case is his
modification then reviewable by a
court of appeals. The Senate has a 9-
member board and the House a 6-
member board.

The compromise amendment I am
offering goes with the Senate bill.
However, the Attorney General's certi-
fication is eliminated and there is pro-
vision for judicial review to the circuit
court of appeals.

The Senate bill deletes the statutory
habeas corpus review in the district
court, but the House bill specifically
retains it and says habeas corpus peti-
tions may be brought individually or
on a multiple-party basis in Federal
circuit courts of appeals. The compro-
mise amendment deletes statutory
habeas corpus review.

However, we do provide for a limited
judicial review in asylum cases. The
court is limited in its review only to,
first, whether the jurisdiction of the
administrative law judge or Board was
properly exercised; second, whether
the asylum determination was in ac-
cordance with applicable laws and reg-
ulations; third, the constitutionality of
the laws and regulations pursuant to
the determination; and, fourth, wheth-
er the decision was arbitrary or capri-
cious.

That is the compromise.
So we have retained both the consti-

tutional habeas corpus and a limited

statutory habeas corpus provision.
What we have done is follow the ad-
ministrative provisions that are in the
Senate bill, but established the House
provisions on judicial review. It seems
to me, Mr. President, that this is a
very important adjustment to what is
in the legislation now, and it seems to
me to achieve the basic kinds of pro-
tections which we are interested in
protecting.

On the issue of the habeas corpus, in
many instances we are talking about
decisions of life or death, where an in-
dividual may be deported back to parts
of the world where his life may very
well be threatened. So this whole issue
is of enormous importance and conse-
quence. It deserves the consideration
of this body.

I welcomed during the work of the
subcommittee and the full committee,
and particularly in the past several
days, both the continued cooperation
of the chairman of the committee and
the Justice Department and the vari-
ous Senators who share these con-
cerns-and there are many on both
sides of the aisle-and who have
helped to reach this compromise.

I will be glad to go into greater
detail. I have tried to make the legisla-
tive history concise and precise on this
particular issue, but I will welcome
further explanation within the time
limit.

As I have described it, I am hopeful
this amendment can be adopted.

Mr. SIMPSON. Mr. President, this
has been a very knotty problem with
regard to the entire reform issue. It is
the area of judicial review.

Senator KENNEDY had a viewpoint
which included the use of administra-
tive law judges and some other proce-
dures which were originally unaccept-
able. In the long course of negotia-
tions we now have come to this situa-
tion which is where we have a full, up-
front type of hearing, cross-examina-
tion, open or closed, right to counsel,
administrative hearings, administra-
tive appeals. We stay with the Senate
language on summary exclusion mat-
ters. We stay with the language on
habeas corpus. We have adjusted the
review process. The amendment still
gives control of the adjudication pro-
cedure within the Department of Jus-
tice. That is what we were seeking.
That Department will have the ability
to react to immigration emergencies
through this procedure.

There will be a limited judicial
review of asylum cases, and there will
be judicial review of deportation and
exclusion cases.

I think it is an appropriate amend-
ment. The system will certainly be
more workable than it is now.

I ask unanimous consent to enter
into the RECORD a most extraordinary
docket review of an actual case which
proceeded from a person admitted as a
visitor to the United States on August

24, 1974, who brought over his fiance
and two children, U.S. citizens, were
born. That case now, 8 years later, is
at the status of petition for review
filed with the U.S. Court of Appeals
for the First Circuit.

That is what happens in asylum
cases. That is what happens when we
learn how to use the systems. I want
that in the RECORD. I think all Sena-
tors would be interested in that.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[No. 82-1829]
UNITED STATES COURT OF APPEALS FOR THE

FIRST CIRCUIT
(Thomas Le Blanc and Marie Margaret Le

Blanc, Petitioners v. Immigration and Natu-
ralization Service, Respondent. Petition for
Review of an Order of the Board of Immi-
gration Appeals-Brief for Respondent.)

Date and events.
Aug. 24, 1974: Thomas Le Blanc admitted

as a visitor to the United States until 9-10-
74. (A.R. 228).

June 15, 1975: Margaret Le Blanc, nee
Commodore admitted as a visitor to the
United States until 6-20-75. (A.R. 230).

Oct. 25, 1975: Petitioners marry. (A.R. 53).
Dec. 12, 1975: Thompson Sonel Le Blanc is

born. (A.R. 223).
Jan. 19, 1978: Petitioners Reported to INS.
Feb. 19, 1978: Petitioners granted until

such date to depart voluntarily.
Mar. 19, 1978: Petitioners granted until

such date to depart voluntarily. (A.R. 228).
Mar. 28, 1978: Petitioners failed to depart.

Order to Show Cause (OSC) issued.
Apr. 12, 1978: Deportation hearing

opened. Hearing continued upon Petition-
ers' request. (A.R. 239).

Apr. 25, 1978: Deportation hearing recon-
vened. Petitioners conceded allegations in
OSC, requested and were granted 75 days to
depart voluntarily. (A.R. 234).

July 8, 1978: Petitioners requested and
were granted until such a date to depart vol-
untarily from the United States.

Oct. 8, 1978: Petitioners requested and
were granted until such a date to depart vol-
untarily from the United States.

Jan. 20, 1979: Petitioners requested and
were granted until such a date to depart vol-
untarily from the United States.

Apr. 1, 1979: Petitioners requested and
were granted until such a date to depart vol-
untarily from the United States.

May 24, 1979: Petitioners requested and
were granted until such a date to depart vol-
untarily from the United States.

June 1, 1979: Petitioners requested and
were granted until such a date to depart vol-
untarily from the United States.

July 23, 1979: Christopher Thomas Le
Blanc is born. (A.R. 51).

Sept. 1, 1979: Petitioners requested and
were granted until such a date to depart vol-
untarily from the United States.

Oct. 5, 1979: 1-166 issued (Notice to report
to INS for deportation).

Oct. 15, 1979: Deportation notice cancelled
due to hurricane in Dominica. Thirty (30)
day extension granted until 11-15-79.

Jan. 25, 1980: Motion to Reconsider and
Reopen and to Stay Deportation Proceed-
ings filed with Immigration Court. (A.R.
223).

Feb. 22, 1980: INS' opposition to motion is
filed (A.R. 225).
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age facilities, and of clarifying the cir-
cumstance under which collective-bar-
gaining agreements may be rejected in
cases under chapter 11, and for other
purposes, and agree to the conference
requested by the Senate.

The SPEAKER. The question is on
the motion offered by the gentleman
from Kentucky [Mr. MAZZOL].

The motion was agreed to.
The SPEAKER. The Chair appoints

the following conferees: Messrs.
RODINO, KASTENMEIER, EDWARDS of
California, SEIBERLING, HUGHES,
SYNAR, GLICKMAN, MORRISON of Con-
necticut, FISH, MOORHEAD, KINDNESS,
and SAWYER.

CONTINUATION OF TRANSITION
PROVISIONS OF BANKRUPTCY
ACT

Mr. MAZZOLI. Mr. Speaker, I ask
unanimous consent to take from the
Speaker's table the Senate bill (S.
2776) to continue the transition provi-
sions of the Bankruptcy Act until
June 27, 1984, and for other purposes,
and ask for its immediate consider-
ation in the House.

The Clerk read the title of the
Senate bill.

The SPEAKER. Is there objection
to the request of the gentleman from
Kentucky?

Mr. FISH. Mr. Speaker, reserving
the right to object, this is the fourth
extension of the transitional period,
but it is the very first to be enacted in
an atmosphere of positive hope for
resolution of our bankruptcy problems
in the immediate future. That is why
the extension is for a mere 7 days.
Many of our colleagues in the past
have said, "No more extensions," when
we passed the lengthy ones on May 24,
April 26, and March 30. I hope that
they will consider giving the Congress
the benefit of the doubt this one more
time. The stakes are very high as we
go into conference on H.R. 5174, the
omnibus bankruptcy bill on which the
other body has now acted. If we fail to
achieve agreement by June 27, I an-
ticipate that the transition period will
be extended well into next year, and
all of those who have advanced their
bankruptcy interests thus far will
have to commence all over again in
the 99th Congress, a prospect I am
sure few of us relish.

I wonder if the chairman of the sub-
committee could, on behalf of Chair-
man RODINO, give us some assurances
that we will be acting with diligence
and dispatch to achieve this 7-day
deadline in the conference.

Mr. MAZZOLI. If the gentleman will
yield under his reservation of objec-
tion, on behalf of the distinguished
chairman of our full committee, I can
assure the gentleman that this 7 days
which our bill provides will give the
conferees an opportunity to, in a posi-
tive atmosphere, as the gentleman has

correctly characterized it, seek a final
agreement and some final solution to
this nettlesome problem which has
dragged on for the better part of, I
guess, 2 years. So I can certainly
assure the gentleman, who will be a
conferee and involved in it actively,
that the gentleman from New Jersey,
our chairman (Mr. RODINo], wants
this to be the very last extension and
that these conferees will be able to
work out a compromise, and then we
will have a chance to vote on it.

Mr. FISH. The chairman is giving
me assurance, on behalf of the chair-
man of the full committee, that he ex-
pects this conference and he will do
his best to see that this conference
within this limited time does resolve
this issue and it is not extended into
next year?

Mr. MAZZOLI. Simply stated, the
gentleman from Kentucky will re-
spond yes.

Mr. FISH. I thank the gentleman,
and I withdraw my reservation of ob-
jection, Mr. Speaker.

The SPEAKER. Is there objection
to the request of the gentleman from
Kentucky?

There was no objection.
The Clerk read the Senate bill, as

follows:
S. 2776

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled, That (a)
section 402 of the Act entitled "An Act to
establish a uniform law on the subject of
Bankruptcies" (Public Law 95-598) is
amended in subsections (b) and (e) by strik-
ing out "June 21, 1984" each place it ap-
pears and inserting in lieu thereof "June 28,
1984".

(b) Section 404 of such Act is amended in
subsections (a) and (b) by striking out "June
20, 1984" each place it appears and inserting
in lieu thereof "June 27, 1984".

(c) Section 406 of such Act is amended by
striking out "June 20, 1984" each place it
appears and inserting in lieu thereof "June
27. 1984".

(d) Section 409 of such Act is amended
by-

(1) striking out "June 21, 1984" each place
it appears and inserting in lieu thereof
"June 28, 1984": and

(2) striking out "June 20, 1984" each place
it appears and inserting in lieu thereof
"June 27, 1984".

SEC. 2. The term of office of any bank-
ruptcy judge who was serving on June 20,
1984, and of any bankruptcy judge who is
serving on the date of the enactment of this
Act is extended to and shall expire on June
27, 1984.

SEC. 3. (a) Section 8339 (n) of title 5,
United States Code, is amended by striking
out "June 21, 1984" and inserting in lieu
thereof "June 28, 1984".

(b) Section 8331 (22) of title 5, United
States Code, is amended by striking out
"June 20, 1984" and inserting in lieu thereof
"June 27, 1984".

The Senate bill was ordered to be
read a third time, was read the third
time, and passed, and a motion to re-
consider was laid on the table.

IMMIGRATION REFORM AND
CONTROL ACT OF 1963

The SPEAKER. Pursuant to House
Resolution 519 and rule XXIII, the
Chair declares the House in the Com-
mittee of the Whole House on the
State of the Union for the further
consideration of the bill, H.R. 1510.

0 1030

IN THE COMMITTEE OF THE WHOLE

Accordingly the House resolved
itself into the Committee of the
Whole House on the State of the
Union for the further consideration of
the bill (H.R. 1510) to revise and
reform the Immigration and National-
ity Act, and for other purposes, with
Mr. NATCHER in the chair.

The Clerk read the title of the bill.
The CHAIRMAN. When the Com-

mittee of the Whole rose on Tuesday,
June 19, the amendment in the nature
of a substitute recommended by the
Committee on the Judiciary was con-
sidered as an original bill for the pur-
pose of amendment which is only sub-
ject to amendment by the amend-
ments made in order pursuant to
House Resolution 519.

AMENDMENT NO. 58 OFFERED BY MR. MINETA

The CHAIRMAN. Amendment No.
58 is in order at this time.

Does the gentleman from California
[Mr. MINETA] desire to offer Amend-
ment No. 58?

Mr. MINETA. Yes, I do, Mr. Chair-
man.

The CHAIRMAN. The Clerk will
designate the amendment.

The text of the amendment is as fol-
lows:

Amendment No. 58 offered by Mr.
MINETA: Page 97, strike out line 21 and all
that follows through page 98, line 18, and
insert in lieu thereof the following:

"(d)(1) There shall be no administrative or
judicial review of a determination respect-
ing an application for adjustment of status
under this section except in accordance with
this subsection.

"(2) An alien whose application for adjust-
ment of status under this section is denied is
entitled to a de novo hearing with respect to
such application if a notice of request for
such hearing is made within a reasonable
time (of not less than thirty days, as estab-
lished by the Attorney General) of the date
of the notice of the denial. Only one such de
novo hearing may be requested with respect
to any alien. The hearing shall be conducted
before an administrative law judge in ac-
cordance with the requirements of section
554 of title 5, United States Code, and rules
of the United States Immigration Board es-
tablished under section 107.

"(3)(A) If such a hearing is timely request-
ed. any further administrative or judicial
review (whether in a deportation proceeding
or otherwise) of the determination on the
application for adjustment shall be based
solely upon the administrative record upon
which the order is based and the adminis-
trative law judge's findings of fact, if sup-
ported by substantial evidence on the record
considered as a whole, shall be conclusive.
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egory which fits the rationale the gen-
tleman has stated that this is a Feder-
al responsibility. It just does not apply
to refugees and nonimmigrants be-
cause those people come here lawfully
and it is all agreed to under our ceil-
ings and under our laws.

The CHAIRMAN. The time of the
gentleman from New York [Mr. SCHU-
MER] has again expired.

(On request of Mr. FISH and by
unanimous consent, Mr. SCHUMER was
allowed to proceed for 2 additional
minutes.)

Mr. SCHUMER. I thank the gentle-
man from New York. We had talked
about the various changes that he had
mentioned, the gentleman from New
York and the gentleman from Ken-
tucky, and we have come up with lan-
guage that we think meets all of our
agreements, and I would just like to
read if for the record. Because of the
rule, we cannot amend this amend-
ment on the floor, but given that the
complete language is in the Senate
bill, given that the gentleman from
New York and the gentleman from
Kentucky have given their assurance
that they will fight for this in confer-
ence and that the Senator from Wyo-
ming has also seen the language of
this amendment and reports it to be
favorable, I would withdraw the
amendment after getting the concur-
rence of the gentlemen from New
York and Kentucky that this is the
language that we will work for in the
Senate conference.

I would just like to read the Senate
language, the language here. It would
be the same section, section (d):

Subject to the amounts provided in ad-
vance in appropriation acts, the Attorney
General shall reimburse a State and a local
Jurisdiction in a State for 100 per centum of
the costs incurred by such State or jurisdic-
tion for the detention or imprisonment of
any illegal alien convicted of a felony.

Does that language meet with the
gentleman's approval?

Mr. FISH. That narrowed language
does meet my objection and I will do
my best to see that survives the con-
ference.

Mr. MAZZOLI. Mr. Chairman, will
the gentleman yield?

Mr. SCHUMER. I yield to the gen-
tleman from Kentucky.

Mr. MAZZOLI. I thank the gentle-
man for yielding.

Mr. Chairman, while I have not been
privy to the entire conversation, the
gentleman from Kentucky and the
gentleman from New York have talked
repeatedly over the last several days
and I am satisfied with the explana-
tion on this side. That sounds like a
good handling.

The CHAIRMAN. Does the gentle-
man from New York [Mr. SCHUMER]
ask unanimous consent to withdraw
his amendment?

Mr. SCHUMER. The gentleman

from New York asks such unanimous
consent, Mr. Chairman.

The CHAIRMAN. Is there objection
to the request of the gentleman from
New York?

There was no objection.
Mr. OTTINGER. Mr. Chairman, I

ask unanimous consent to speak out of
order for 5 minutes.

The CHAIRMAN. Is there objection
to the request of the gentleman from
New York?

There was no objection.
Mr. OTTINGER. Mr. Chairman, I

take this time to advise the Commit-
tee, since there will not be time for
debate once we go back in the House,
that when the Committee rises and we
do go back in the House, I am going to
ask for a separate vote on the amend-
ment offered by the gentleman from
Florida [Mr. McCOLLUM], that was
passed earlier.

I think that amendment is particu-
larly disadvantageous to the country,
and unfortunate. It removed all class
actions on behalf of those people
whom the Immigration Service seeks
to deport, and that is the only effec-
tive means by which refugees from re-
pression overseas have to address their
grievances effectively.

Refugees who seek asylum are repre-
sented by volunteer groups with very
limited resources, and if they have to
bring each one of these cases individ-
ually, it would be an impossible task.
Furthermore, to have each asylum
case brought individually would be a
tremendous burden on our courts and
a wasteful expenditure of public
funds.

Second, the McCollum amendment
gave arbitrary powers to the Immigra-
tion and Naturalization Service border
guards to make determinations with
respect to the legitimacy of refugees'
requests for consideration under our
laws with respect to being granted
asylum. Those border guards are in no
way equipped to be able to do that.
The existing law provides that deter-
mination be made by an administra-
tive judge.

Third, the McCollum amendment
vastly restricted judicial review of asy-
lum cases that are brought before the
courts.

The chairman of the subcommittee,
the chairman of the full committee,
the ranking minority member, all op-
posed the McCollum amendment
when it was offered. I think there was
a good deal of confusion in the com-
mittee because the committee had just
voted to support an amendment that I
had offered that would have prevent-
ed the constriction of class actions to
merely constitutional cases. So the
committee had expressed itself as
being in favor of class actions and
then this broader amendment by the
gentleman from Florida [Mr. McCOL-
LUMI was offered and was passed, I
think without full examination by the
committee.

I strongly urge that the committee
defeat the McCollum amendment. It
only prevailed by 16 votes, and upon
reconsideration and full explanation
of this amendment, I hope that it will
be defeated when it is brought up in
the full House of Representatives.

0 1530
(By unanimous consent, Mr. McCoL-

LUM was allowed to speak out of
order.)

Mr. McCOLLUM. Mr. Chairman, I
have requested unanimous consent to
speak out of order to respond to the
gentleman.

Mr. Chairman, a few days ago, we
debated what the gentleman has just
brought up on the floor of this House
and we had a vigorous debate and we
had a vote on it in which the majority
of this body voted to support the
McCollum amendment, which would
toughen and make workable the sum-
mary exclusion provisions that are in
this bill.

I would like to briefly take the time
of the body, since it appears it is going
to be brought up for a revote, that is
what the gentleman said, when the
House rises and goes into the full
House, or the committee rises, I
should say, I would like to bring the
Members up to date and remind them
of what that vote was about and per-
haps remind some of them why they
voted for the McCollum amendment.

We have two different possible ave-
nues that are taken when the Govern-
ment questions the right of an alien to
remain in this country and attempts to
have him removed. One of them is
called exclusion and the other is called
deportation.

With respect to summary exclusion,
the McCollum amendment does not
touch on deportation. Deportation as
such or the deportation process deals
with somebody who has managed to
get his foot on the shore, walk up the
beach and then later be apprehended.
It may be 1 day later, it may 1 week
later, or it may be several years later.
There is a long standing process under
the laws that now exist on the books
for deportation. We also have a proce-
dure called exclusion which is de-
signed to handle those cases where
people are apprehended, as they cross
our border or attempt to cross our
border by the immigration officers and
the border patrol.

Those folks are people who have
never been in this country, but they
have attempted to come here. They
are very much apparent in my State of
Florida and were those in many cases
who came in during the Cuban Mariel
boatlift a few years ago that many of
you may remember. They crossed the
borders. They were apprehended as
they began crossing. They had not
really gotten on our shores.

Under those conditions, the Govern-
ment uses a process called exclusion.
There are certain things that are han-
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died a little differently for exclusion
than they are for deportation, and
they should be; but under the current
laws that exist, only those who are
stowaways on boats and those who are
stowaways on planes and alien crew-
men who jump ships can be handled in
what is known as a summary fashion.

The McCollum amendment, as
passed, advocates and allows for the
processes to work that were intended
in this bill and were crafted originally
in the original Simpson-Mazzoli bill on
summary exclusion to allow the Immi-
gration Service when somebody comes
in, like getting off a boat at the shore-
line setting foot on our shores, to
allow the Immigration Service to ap-
prehend them while they are still on
the beach and have an Immigration
officer query them about: First, do
they have any documents that would
give them color to be here rightfully;
second, do they have a claim for politi-
cal asylum, and if they do have the
documents or they do have a claim for
political asylum; or third, if they have
any other basis for being here that
they claim, then they are brought into
the process. If they have any docu-
ments or any claim for asylum, they
are brought into the process and they
are given a right to hearings before an
administrative law judge. But under
the bill, before the McCollum amend-
ment was adopted, there were rights
given to an alien to have an adminis-
trative law judge hearing even if the
alien had no documents and no claim
for asylum. There was an extra step, a
procedure given where these people
would have to be warned or given their
rights to counsel and be told that
there could be a redetermination by
an administrative law judge if they did
not agree with this decision, even
though they had been checked already
by the Immigration Service, even
though they have not set foot on our
shores, but are just beginning the
process of trying to cross our border,
and even though they had no docu-
ments, no claim to asylum, and no
other basis for coming into the United
States.

What my amendment did and what I
urge the Members to protect, what my
amendment did was to say that that
second step does not have to be taken,
that somebody who has not crossed
our borders yet, is just in the process
of being apprehended, should be treat-
ed as he would be treated if he came
to a consul's office across the seas
somewhere or if he were a stowaway
or if he were an alien jumping ship
and summarily excluded.

In other words, to insure that we
have the capacity to handle and deal
with future Mariel boatlifts, we need
to have effective and workable sum-
mary exclusion. It does not deny any-
body any rights. It simply makes for
uniformity out of a condition that has
existed for many years and many of us

thought existed all along, but appar-
ently has not.

Mr. LUNGREN. Mr. Chairman, will
the gentleman yield?

Mr. McCOLLUM. I will be glad to
yield to the gentleman from Califor-
nia.

Mr. LUNGREN. Mr. Chairman, I
just want to make it very clear that
what we will be revoting on, will be a
vote that we already had several days
ago that was passed. The gentleman's
amendment was passed by a recorded
vote and that will be the subject of the
vote, as the gentleman has explained
it, not the McCollum amendment that
had to do with legalization. This has
nothing to do with that section of the
bill.

Mr. McCOLLUM. That is right.
Mr. LUNGREN. It is something that

we fully debated several days ago and
decided by a recorded vote and has
nothing to do with anything that we
have really discussed today, except for
the discussion in the last 10 minutes.

I hope that is clear to everybody
when we go back into the full House.

Mr. McCOLLUM. Mr. Chairman, I
thank the gentleman and reclaiming
my time for 1 minute, the amendment
had two other features in it. One of
those features dealt with class actions.
It struck the right for folks to bring
class actions in exclusion, deportation,
and asylum matters under our immi-
gration laws. The gentleman is raising
this again and I debated it at some
length at the time.

The CHAIRMAN. The time of the
gentleman from Florida has expired.

(At the request of Mr. OTTINGER, and
by unanimous consent, Mr. McCOLLUM
was allowed to proceed for 2 additional
minutes.)

Mr. OTTINGER. Mr. Chairman, will
the gentleman yield?

Mr. McCOLLUM. In a moment, if I
might finish this.

There is a procedure for habeas
corpus and multiple party actions for
habeas corpus in the bill, and class
action suits under these conditions
and circumstances are simply not nec-
essary. They are redundant and they
add a delay in the process of asylum
claims that have clogged up our courts
and immigration hearings process in
Florida and across the country. Now
we have over 170,000 of them pending.
We only had 3,800 of that type of
claim back in 1978, just a few years
ago; so we really need a streamline of
the process that the adjudication sec-
tion does and to further streamline
was the purpose of that portion of my
amendment.

The last thing that the amendment
did was remove the automatic stay of
kicking somebody out of the country
that attaches when appealing an ex-
clusion order, again protecting that
automatic stay for deportation.

What this does is avoid some of
many frivolous procedures that can be
brought up to delay the process by

those who want to simply stop the
processes and clog up our system and
use this for the purpose of delay.

It still allows them to seek and get a
stay if the judge, in his discretion,
wants to give it.

So all I have done is try to stream-
line in this amendment the whole
process to insure that we do not have
another Mariel boatlift type of situa-
tion and be able to handle it if it ever
were to arise again in the future, and
to have a summary exclusion that is
really workable and an asylum exclu-
sion and deportation system that is
workable.

The CHAIRMAN. The time of the
gentleman from Florida has expired.

Mr. OTTINGER. Mr. Chairman, I
ask unanimous consent that the gen-
tleman may proceed for 1 additional
minute.

The CHAIRMAN. Is there objection
to the request of the gentleman from
New York?

Mr. MAZZOLI. Reserving the right
to object, Mr. Chairman, this is the
last time the gentleman from Ken-
tucky will permit any extensions. The
gentleman from Kentucky, hereafter,
will object to unanimous-consent re-
quests for time.

We must move the bill along. I will
not, however, object to this.

Mr. Chairman, I withdraw my reser-
vation of objection.

The CHAIRMAN. Is there objection
to the request of the gentleman from
New York [Mr. OTTINGER] that the
gentleman from Florida may proceed
for 1 additional minute?

There was no objection.
Mr. OTTINGER. Mr. Chairman, will

the gentleman yield?
Mr. McCOLLUM. I yield to the gen-

tleman from New York.
Mr. OTTINGER. Mr. Chairman,

there is one thing that I think is very
important to clarify and that is the
impression the gentleman left was
that all three of these provisions only
applied with respect to exclusions.

The border guards are given what I
consider to be an arbitrary right of ex-
clusion, but the amendment's prohibi-
tion of class-action suits does apply to
deportation actions. The elimination
of the authorization for class actions
that the gentleman has provided does
apply both to exclusions and to depor-
tation actions, and in the latter in-
stance, particularly, it will do incalcu-
lable harm to the refugees whose lives
may be at stake in deportation pro-
ceedings.

Mr. McCOLLUM. It applies, if I may
reclaim my time, to the asylum proce-
dures which could conceivably be
under either exclusion or deportation
because they are claiming to be refu-
gees or maybe just aliens who have
been apprehended either inside our
borders or trying to cross the borders.
It also applies to any and all other ex-
clusion and deportation matters. Class
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actions would be totally barred in all
these immigration matters.

However, the amendment primarily
deals with summary exclusion and
that is critical. It also deals with the
area that the gentleman is talking
about, which is the asylum exclusion
and deportation speedup.

If we are going to streamline this bill
and allow summary exclusion to work,
if we are going to allow asylum proce-
dures to work and not have the delays
and the frivolous procedures that we
have had in the past, I urge my col-
leagues to revote for the McCollum
amendment, as they did a few days
ago when it comes up again, when the
committee rises.

I hope they have listened to this
summary debate and will check the
REcoRD to see how they voted before,
because they will see that a sizable
majority voted with me to sustain this
improvement in the adjudication and
summary exclusion area to make it
streamlined and workable.

Mr. SMITH of Iowa. Mr. Chairman,
I move to strike the requisite number
of words.

The CHAIRMAN. Without objec-
tion, the gentleman from Iowa [Mr.
SMITH] is recognized for 5 minutes.

There was no objection.
Mr. SMITH of Iowa. Mr. Chairman,

before we move on to amendment No.
66, I want to give a little word of cau-
tion about amendment No. 65 which
was withdrawn.
. Now, the language they agreed to
consider in conference is vastly better
than the wording originally presented;
however, it still includes felonies com-
mitted under State law. We are talking
about a State determining what is a
felony and then if they are convicted
under the State law, the Federal Gov-
ernment is going to pay for their in-
carceration and the State determines
how long they will remain incarcerat-
ed at 100 percent Federal cost.

Right now there are 5,000 such
felons in prison. That would cost $65
million per year.

Now, I could not help but notice
that some of those who supported the
proposal so strongly are the same ones
who voted a few days ago for a 4-per-
cent cut for law enforcement for the
country over, including programs
where the Federal Government helps
or reimburses State and local govern-
ments.

Now, it is inconsistent to add $65
million to this authorization bill and
then cut them $65 million in the fund-
ing bill.

0 1540

A lot of those programs that were
cut by 4 percent were programs that
provide money to State and local com-
munities. So I want to add a word of
caution that supporting such a provi-
sion does not mean someone has found
a new store where candy is free.

Mr. O'BRIEN. Mr. Chairman, will
the gentleman yield?

Mr. SMITH of Iowa. I yield to the
gentleman from Illinois.

Mr. O'BRIEN. I thank the gentle-
man for yielding.

Mr. Chairman, as the House knows,
the gentleman from Iowa [Mr. SMITH]
is chairman of our Subcommittee on
Appropriations that deals with the im-
migration and naturalization appro-
priation and I, as ranking member, be-
lieve every word he said is correct. And
I speak in support of his remarks.

Mr. SMITH of Iowa. I thank the
gentleman.

Mr. Chairman, so what such a provi-
sion would do is to add, if it is funded,
$65 million to the Federal law enforce-
ment appropriations. Now, those who
support this authorization should be
prepared to support it when the ap-
propriations bill comes up and do not
vote for another one of those amend-
ments to cut the grants to States for
law enforcement under programs al-
ready in being.

Mr. MAZZOLI. Mr. Chairman, will
the gentleman yield?

Mr. SMITH of Iowa. I yield to the
gentleman from Kentucky.

Mr. MAZZOLI. I thank the gentle-
man for yielding.

Mr. Chairman, I could not agree
more with what the gentleman has
said. The gentleman from Iowa [Mr.
SMITH], has just been an outstanding
leader for the proposition that the Im-
migration and Naturalization Service
needs adequate money. He has la-
bored, and my friend from Illinois
[Mr. O'BRIEN] the ranking minority
member, the same way, labored might-
ily to bring forth a bill which had $20
million for the recommendations of
this subcommittee by way of authori-
zation only to see the ignominy of a 4-
percent across-the-board cut which
not only does not have the $20 million
now but now we are even below the
original recommendation.

So I agree 100 percent, if we are
going to do something we have to pay
the bill.

Mr. SMITH of Iowa. I thank the
gentleman from Kentucky.

The CHAIRMAN. Amendment No.
66 is in order at this time.

Does the gentleman from California
[Mr. LUNGREN] desire to offer amend-
ment No. 66?

Mr. LUNGREN. No. Mr. Chairman,
I do not.

Mr. EDWARDS of California. Mr.
Chairman, the gentleman from Cali-
fornia [Mr. LUNGREN] has withdrawn
amendment No. 66. If he had offered
it, I would have opposed it. It would
have substituted block grants for Fed-
eral reimbursement for the costs of le-
galization.

Immigration decisions are made at
the Federal level. The financial ramifi-
cations of those decisions cannot in
good conscience be passed to State and

local governments who are suffering
their own budgetary difficulties in this
troubled economy. Because cost pro-
jections for legalization are based on
conflicting data and varying assump-
tions, none of which have been vali-
dated, there simply is no way of pre-
dicting what costs will incur from the
legalization program. I am the author
of the current reimbursement provi-
sion in the bill which was designed to
hold the State and local governments
harmless for a limited period of time-
fiscal year 1984 and the following 3
years-if costs should incur.

By maintaining the current lan-
guage, we can demonstrate the good-
faith concern of the Congress for the
fiscal integrity of the States, counties,
and municipalities. If there are no sig-
nificant costs for programs of public
assistance as a result of legalization,
there will be no substantial financial
burden under the current language for
the Federal Government.

If significant costs do result, the cur-
rent language in the bill guards
against a unilateral imposition on our
partners in federalism of financial bur-
dens which they have no way to pre-
dict and over which they have no con-
trol.

It must be emphasized that no one
knows what the costs of legalization.
will be, either for the Federal Govern-
ment or for State and local govern-
ments. I have attempted to have some
good-faith estimates developed by var-
ious groups, and I can personally
vouch that it is like asking for the pro-
verbial number of angels capable of
dancing on the head of a pin.

The Department of Health and
Human Services and the Office of
Management and Budget both did cost
estimates. The high estimate was 800
percent higher than the low esti-
mate-quite an extraordinary range!

The point that needs to be made
here is not how high a cost figure can
be developed in order to scare the day-
lights out of everyone. The point is
just this: There is great disagreement
on the basic assumptions that were
used to develop the various figures. No
one knows how low or how high the
cost will be. Under the Lungren
amendment, the risk is removed from
the Federal Government, where it be-
longs, and is placed on State and local
governments, where it does not belong.

The legalization program as report-
ed by the Judiciary Committee would
make newly legalized aliens ineligible
for most Federal programs. But, they
will remain eligible for cash assistance,
medical assistance, and other services
offered by States and localities to resi-
dents living in their domain. Many
States have equal protection clauses in
their States constitutions that prevent
the State from treating different resi-
dents differently. And, we all remem-
ber that, when the State of Texas re-
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1 

AEDPA / IIRIRA Timeline 

Date AEDPA-Related Events IIRIRA-Related Events 

House of 
Representatives 

Senate House of 
Representatives 

Senate 

1/24/95    Introduction of S. 269, the 
“Immigrant Control and 
Financial Responsibility 
Act of 1995” 

3/14/95    Senate Judiciary 
Committee hearing on 
S. 269 

4/6/95 House Judiciary 
Committee hearing on 
“International 
Terrorism: Threats and 
Responses” 

   

4/19/95 Oklahoma City Bombing 

4/27/95  Introduction of S. 
735, the 
“Comprehensive 
Terrorism Prevention 
Act of 1995” 

  

5/25/95 Introduction of H.R. 
1710, the 
“Comprehensive 
Antiterrorism Act of 
1995” 

   

5/27 – 
6/7/95 

 Senate Floor 
consideration and 
passage of S. 735 

  

6/8/95    Senate Immigration 
Subcommittee markup of 
S. 269 

6/12 – 
6/13/95 

House Judiciary 
Committee hearings 
on H.R. 1710 

   

6/14/95    Senate Immigration 
Subcommittee markup of 
S. 269 
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2 

Date AEDPA-Related Events IIRIRA-Related Events 

House of 
Representatives 

Senate House of 
Representatives 

Senate 

6/14 – 
6/16/95 

House Judiciary 
Committee markup of 
H.R. 1710 

   

6/20/95 House Judiciary 
Committee markup of 
H.R. 1710 

   

6/22/95   Introduction of H.R. 1915, 
the “Immigration in the 
National Interest Act of 
1995” 

 

6/29/95   House Immigration 
Subcommittee hearing on 
H.R. 1915 

 

7/13/95   House Immigration 
Subcommittee markup of 
H.R. 1915 

 

7/17 – 
7/20/95 

  House Immigration 
Subcommittee markup of 
H.R. 1915 

 

8/4/95   Introduction of H.R. 2202. 
the “Immigration Control 
and Financial 
Responsibility Act of 
1996” with relevant text 
of H.R. 1915 

 

9/19 – 
10/24/95 

  House Judiciary 
Committee markup of 
H.R. 2202 

 

12/5/95 House Judiciary 
Committee files its 
committee report on 
H.R. 1710, H. Rept. 
104-383 (1995) and 
H.R. 2703 is 
introduced with the 
reported version of 
H.R. 1710 
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3 

Date AEDPA-Related Events IIRIRA-Related Events 

House of 
Representatives 

Senate House of 
Representatives 

Senate 

2/29/96    Senate Judiciary 
Committee markup of S. 
269 

3/4/96   House Judiciary 
Committee files its 
committee report on H.R. 
2202, H. Rept. 104-469 
(1996) 

 

3/7/96    Senate Judiciary 
Committee markup of S. 
269 

3/13 – 
3/14/96 

House Floor 
consideration of H.R. 
2703 and passage as S. 
735 

  Senate Judiciary 
Committee markup of S. 
269 

3/19 – 
3/21/96 

  House Floor consideration 
and passage of H.R. 2202 

 

3/20 – 
3/21/96 

   Senate Judiciary 
Committee markup of S. 
269 and vote to report bill 
as S. 1664 

4/10/96    Senate Judiciary 
Committee files its 
committee report on S. 
1664, S. Rept. 104-249 
(1996) 

4/15/96 Conference 
Committee files H.R. 
Conf. Rept. 104-518 
(1996) for S. 735, the 
“Antiterrorism and 
Effective Death 
Penalty Act of 1996” 

   

4/15 – 
4/16/96 

   Senate Floor 
consideration of S. 1664 
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Date AEDPA-Related Events IIRIRA-Related Events 

House of 
Representatives 

Senate House of 
Representatives 

Senate 

4/16 – 
4/17/96 

 Senate Floor 
consideration and 
adoption of the 
conference report for 
S. 735 

  

4/18/96 House Floor 
consideration and 
adoption of the 
conference report for 
S. 735 

   

4/24/96 AEDPA signed into law   

4/24 – 
5/2/96 

  Senate Floor 
consideration of S. 1664 
and passage as H.R. 2202 

9/24/96 Conference Committee 
files H.R. Conf. Rep. No. 
104-828 (1996) for H.R. 
2202, the “Illegal 
Immigration Reform and 
Immigrant Responsibility 
Act of 1996” 

 

9/25/96 House Floor consideration 
and adoption of the 
conference report for H.R. 
2202 

 

9/28/96 House passes H.R. 3610, 
the “Omnibus 
Consolidated 
Appropriations Act, 
1997,” containing the 
conference report version 
of H.R. 2202  

 

9/30/96  Senate passes H.R. 3610; 
IIRIRA signed into law 
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AEDPA / IIRIRA 1995 Timeline
AEDPA-related events IIRIRA-related events

House Immigration Subcommittee (“HIS”)
House Judiciary Committee (“HJC”)
Senate Immigration Subcommittee (“SIS”)
Senate Judiciary  Committee (“SJC”)

Jan. Feb. Mar. Apr. May June Sep. Oct. Nov. Dec.

Apr. 19:
Oklahoma City Bombing

Apr. 27:
Intro of 
S. 735

May 25:
Intro of 

H.R. 1710

June 20:
HJC markup 
of H.R. 1710

Dec. 5:
HJC files H.R. 1710 

committee report and H.R. 
2703 introduced with HJC-
reported text of H.R. 1710

May 27 – June 7:
Senate Floor 

consideration and 
passage of S. 735

June 14 – 16:
HJC markup 
of  H.R. 1710

Mar. 14:
SJC hearing 

on S. 269

June 8:
SIS markup 

of S. 269

June 14:
SIS markup 

of S. 269

June 22:
Intro of 

H.R. 1915

July 13:
HIS markup 
of  H.R.1915

Aug 4:
Intro of H.R. 
2202 with 

relevant text 
of H.R. 1915

Apr. 6:
HJC hearing on 
“Int’l Terrorism: 

Threats and 
Responses”

Sep. 19 – Oct. 24:
HJC markup 
of  H.R. 2202

June 12 – 13:
HJC 

hearings on 
H.R. 1710

Jan. 24:
Intro of 
S. 269

July Aug.

July 17 – 20:
HIS markup 
of  H.R.1915

July 13:
HIS hearing 

on  H.R.1915
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AEDPA / IIRIRA 1996 Timeline
AEDPA-related events IIRIRA-related events

House Immigration Subcommittee (“HIS”)
House Judiciary Committee (“HJC”)
Senate Immigration Subcommittee (“SIS”)
Senate Judiciary  Committee (“SJC”)

Jan. Feb. May Aug. Sep. Oct. Nov.

Feb. 29:
SJC markup 

of S. 269

Mar. 7:
SJC markup 

of  S. 269

Mar. 13 – 14:
SJC markup 

of S. 269

Mar. 13 – 14:
House Floor 

consideration and 
passage of H.R. 
2703 as S. 735

Mar. 20 – 21:
SJC markup of 

S. 269 and 
vote to report 
bill as S. 1664

Apr. 10:
SJC files 
S. 1664 

committee 
report

Apr. 15:
S. 735 

Conference 
Report filed

Apr. 15 – 16:
Senate Floor 
consideration 

S. 1664

Apr. 16  – 17:
Senate Floor 

consideration and 
passage of S. 735

Apr. 24:
AEDPA signed 

into law

Apr. 24 – May 2:
Senate Floor 

consideration and 
passage of S. 

1664 as H.R. 2202

Sep. 24:
H.R. 2202 

Conference 
Report

filed

Sep. 25:
House Floor 
consideration 
and passage 
of H.R. 2202

Sep. 30:
Senate consideration 

and final of H.R. 
3610; IIRIRA signed 

into law

Mar. June July Dec.

Mar. 4:
HJC files 
H.R. 2202 
committee 

report

Apr.

Mar. 19 – 21:
House Floor 
consideration 

and passage of 
H.R. 2202

Sep. 28:
House consideration 
and passage of H.R. 
3610 containing H.R. 

2202 text

Apr. 18:
House Floor 
consideration 
and passage 

of S. 735
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27–298

104TH CONGRESS REPORT" !HOUSE OF REPRESENTATIVES2d Session 104–828

ILLEGAL IMMIGRATION REFORM AND IMMIGRANT
RESPONSIBILITY ACT OF 1996

SEPTEMBER 24, 1996.—Ordered to be printed

Mr. HYDE, from the committee of conference,
submitted the following

CONFERENCE REPORT

[To accompany H.R. 2202]

The committee of conference on the disagreeing votes of the
two Houses on the amendment of the Senate to the bill (H.R. 2202)
to amend the Immigration and Nationality Act to improve deter-
rence of illegal immigration to the United States by increasing bor-
der patrol and investigative personnel, by increasing penalties for
alien smuggling and for document fraud, by reforming exclusion
and deportation law and procedures, by improving the verification
system for the eligibility for employment, and through other meas-
ures, to reform the legal immigration system and facilitate legal
entries into the United States, and for other purposes, having met,
after full and free conference, have agreed to recommend and do
recommend to their respective Houses as follows:

That the House recede from its disagreement to the amend-
ment of the Senate and agree to the same with an amendment as
follows:

In lieu of the matter proposed to be inserted by the Senate
amendment, insert the following:
SECTION 1. SHORT TITLE; AMENDMENTS TO IMMIGRATION AND NA-

TIONALITY ACT; APPLICATION OF DEFINITIONS OF SUCH
ACT; TABLE OF CONTENTS; SEVERABILITY.

(a) SHORT TITLE.—This Act may be cited as the ‘‘Illegal Immi-
gration Reform and Immigrant Responsibility Act of 1996’’.

(b) AMENDMENTS TO IMMIGRATION AND NATIONALITY ACT.—Ex-
cept as otherwise specifically provided—

(1) whenever in this Act an amendment or repeal is ex-
pressed as the amendment or repeal of a section or other provi-
sion, the reference shall be considered to be made to that section
or provision in the Immigration and Nationality Act; and
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(199)

JOINT EXPLANATORY STATEMENT OF THE COMMITTEE OF
CONFERENCE

The managers on the part of the House and the Senate at the
conference on the disagreeing votes of the two Houses on the
amendment of the Senate to the bill (H.R. 2202) to amend the Im-
migration and Nationality Act to improve deterrence of illegal im-
migration to the United States by increasing border patrol and in-
vestigative personnel, by increasing penalties for alien smuggling
and for document fraud, by reforming exclusion and deportation
law and procedures, by improving the verification system for eligi-
bility for employment, and through other measures, to reform the
legal immigration system and facilitate legal entries into the Unit-
ed States, and for other purposes, submit the following joint state-
ment to the House and the Senate in explanation of the effect of
the action agreed upon by the managers and recommended in the
accompanying conference report:

The Senate amendment struck all of the House bill after the
enacting clause and inserted a substitute text.

The House recedes from its disagreement to the amendment of
the Senate with an amendment that is a substitute for the House
bill and the Senate amendment. The differences between the House
bill, the Senate amendment, and the substitute agreed to in con-
ference are noted below, except for clerical corrections, conforming
changes made necessary by agreements reached by the conferees,
and minor drafting and clerical changes.

TITLE I—IMPROVEMENTS TO BORDER CONTROL, FACILITATION OF
LEGAL ENTRY, AND INTERIOR ENFORCEMENT

SUBTITLE A—IMPROVED ENFORCEMENT AT THE BORDER

Section 101—House recedes to sections 101 (a) and (b) of the
Senate amendment, with modifications, and the Senate recedes to
House section 101(c) with modifications. This section increases the
number of Border Patrol agents by 1000 per year from FY 1997
through 2001. It further provides that the Attorney General, in
each fiscal year from 1997 through 2001, may increase by 300 the
number of support personnel for the Border Patrol. The additional
border patrol agents are to be deployed in sectors along the border
in proportion to the level of illegal crossings of the border in such
sectors. Border Patrol resources should be used primarily at the
border to deter illegal crossings and to apprehend at the earliest
possible juncture those who have made such crossings. This section
also requires the forward deployment of Border Patrol agents to
provide a visible deterrent to illegal immigration, and includes the
requirement in Senate amendment section 109 regarding the pres-
ervation of immigration enforcement functions in interior areas.
The managers intend that for purposes of this section, border sec-
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who is the spouse or son or daughter of a United States citizen or
lawful permanent resident, and the refusal of admission to the
alien would cause extreme hardship to that citizen or lawfully resi-
dent spouse or parent.

This subsection also provides that an alien who has been
present unlawfully in the United States for more than 1 year or
has been ordered removed from the United States, and who subse-
quently enters or attempts to enter the United States without
being lawfully admitted, is permanently barred from admission.
Such an alien may be admitted not earlier than 10 years after the
alien’s last departure from the United States, but only if the Attor-
ney General gives prior consent to the alien’s reapplying for admis-
sion.

Section 301(c)—Senate recedes to House section 301(b), with
modifications. This subsection states that an alien who is present
in the U.S. without being admitted or paroled, or who has arrived
in the U.S. at any time or place other than as designated by the
Attorney General, is inadmissible. This ground of inadmissibility
shall not apply if: (I) the alien qualifies for immigrant status as the
spouse or child of a United States citizen or lawful permanent resi-
dent; (II) the alien or the alien’s child has been battered or subject
to extreme cruelty; and (III) there was a substantial connection be-
tween the cruelty or battery and the alien’s unlawful entry into the
United States. As a matter of transition, the requirements under
(II) and (III) shall not apply if the alien establishes that he or she
first entered the United States prior to the effective date of Title
III of this legislation, as set forth in section 309(a). This subsection
also provides that an alien who without reasonable cause fails to
attend or remain in attendance at any proceeding regarding the
alien’s removal from the United States is barred from admission for
5 years.

Section 301(d)—Senate recedes to House section 301(g), which
makes a number of conforming references regarding the change in
nomenclature in INA section 212(a) from ‘‘excludable’’ to ‘‘inadmis-
sible.’’ Subparagraph (B) of INA section 241(a)(1) (entry without in-
spection) will be amended to state that an alien present in the
United States in violation of law is deportable. The current cat-
egory of persons who are deportable because they have made an
entry without inspection will, under the amendments made by sec-
tion 301(c) of this bill, instead be considered inadmissible under re-
vised paragraph (6)(A) of subsection 212(a).

Section 302—Senate recedes to House section 302, with modi-
fications. This section will amend INA section 235, regarding the
inspection of aliens arriving in the U.S. New section 235(a) pro-
vides that an alien present in the United States who has not been
admitted to the U.S., or who arrives in the United States, (whether
or not at a designated port of arrival and including an alien who
is brought to the United States after having been interdicted in
international or United States waters), shall be deemed an appli-
cant for admission.

An arriving alien who is a stowaway is not eligible to apply for
admission or to be admitted and shall be ordered removed upon in-
spection by an immigration officer. A stowaway shall not be eligible
to apply for asylum in the United States unless the stowaway es-
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tablishes a credible fear of persecution pursuant to the expedited
review process in section 235(b)(1).

Aliens seeking admission, readmission, or transit through the
United States shall be inspected by an immigration officer, who
shall have the same authority to take statements and receive evi-
dence as under current INA section 235. An alien applying for ad-
mission may, at the discretion of the Attorney General, be per-
mitted to withdraw the application for admission and depart imme-
diately from the United States.

New section 235(b) establishes new procedures for the inspec-
tion and in some cases removal of aliens arriving in the United
States.

Expedited Removal of Arriving Aliens: New paragraph (b)(1)
provides that if an examining immigration officer determines that
an arriving alien is inadmissible under section 212(a)(6)(C) (fraud
or misrepresentation) or 212(a)(7) (lack of valid documents), the of-
ficer shall order the alien removed without further hearing or re-
view, unless the alien states a fear of persecution or an intention
to apply for asylum. This provision shall not apply to an alien ar-
riving by air who is a national of a Western Hemisphere nation
with which the United States does not have diplomatic relations.
The provisions also may be applied, in the sole and unreviewable
discretion of the Attorney General, to an alien who has not been
paroled or admitted into the United States and who cannot affirm-
atively show to an immigration officer that he or she has been con-
tinuously present in the United States for a period of 2 years im-
mediately prior to the date of the officer’s determination. The pur-
pose of these provisions is to expedite the removal from the United
States of aliens who indisputably have no authorization to be ad-
mitted to the United States, while providing an opportunity for
such an alien who claims asylum to have the merits of his or her
claim promptly assessed by officers with full professional training
in adjudicating asylum claims.

An alien who states a fear of persecution or an intention to
apply for asylum shall be referred for interview by an asylum offi-
cer, who is an immigration officer who has had professional train-
ing in asylum law, country conditions, and interview techniques
comparable to that provided to full-time adjudicators of asylum ap-
plications. The officer shall be, for purposes of determinations made
under this section, under the supervision of an immigration officer
with similar training and substantial experience in adjudicating
asylum applications. If the officer finds that the alien has a credi-
ble fear of persecution, the alien shall be detained for further con-
sideration of the application for asylum under normal non-expe-
dited removal proceedings. If the alien does not meet this standard
and, if the alien requests administrative review, the officer’s deci-
sion is upheld by an immigration judge, the alien will be ordered
removed. To the maximum extent practicable, review by the immi-
gration judge shall be completed within 24 hours, but in no case
shall such review take longer than 7 days. Throughout this process
of administrative review, the alien shall be detained by the INS.
An alien may consult with a person of his or her choosing before
the interview, at no expense to the Government and without unrea-
sonably delaying the interview. A ‘‘credible fear of persecution’’
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means that there is a significant possibility, taking into account
the credibility of the statements made by the alien in support of
the alien’s claim and such other facts as are known to the officer,
that the alien could establish eligibility for asylum.

There is no other administrative review of a removal order en-
tered under this paragraph, but an alien claiming under penalty of
perjury to be lawfully admitted for permanent residence, or to have
been admitted as a refugee or granted asylum, shall be entitled to
administrative review of such an order as the Attorney General
shall provide by regulation. An alien ordered removed under this
paragraph may not make a collateral attack against the order in
a prosecution under section 275(a) (illegal entry) or 276 (illegal re-
entry).

The availability of judicial review is described below in the ex-
planation of section 306 of this Act.

New paragraph (b)(2) provides that an alien determined to be
inadmissible by an immigration officer (other than an alien subject
to removal under paragraph (b)(1), or an alien crewman or stow-
away) shall be referred for a hearing before an immigration judge
under new section 240.

Subsection (c) restates the provisions of current INA section
235(c) regarding the removal of aliens arriving in the United States
who are inadmissible on national security grounds. This subsection
is not intended to apply in the case of aliens who are inadmissible
under new section 212(a)(6)(A) because they are already present in
the United States without having been admitted or paroled. Such
aliens could, however, be subject to the special removal procedures
provided in Subtitle B of this Title.

New subsection (d) restates provisions currently in INA section
235(a) authorizing immigration officers to search conveyances, ad-
minister oaths, and receive evidence, and to issue subpoenas en-
forceable in a United States district court.

Section 303—Senate recedes to House section 303, with modi-
fications. This section amends INA section 236, as described in the
next paragraphs below. (The provisions in current section 236 re-
garding hearings on the exclusion of aliens are reflected in new sec-
tion 240, as amended by section 304 of this report.)

New section 236(a) restates the current provisions in section
242(a)(1) regarding the authority of the Attorney General to arrest,
detain, and release on bond an alien who is not lawfully in the
United States. (The current authority in section 242(a) for a court
in habeas corpus proceedings to review the conditions of detention
or release pending the determination of the alien’s inadmissibility
or deportability is not retained.) The minimum bond for an alien
released pending removal proceedings is raised from $500 to $1500.
New section 236(b) restates the current provisions in section
242(a)(1) that the Attorney General may at any time revoke an
alien’s bond or parole.

New section 236(c) provides that the Attorney General must
detain an alien who is inadmissible under section 212(a)(2) or de-
portable under new section 237(a)(2). This requirement does not
apply to an alien deportable under section 237(a)(2)(A)(i) on the
basis of an offense for which the alien has not been sentenced to
at least 1 year in prison. This detention mandate applies whenever
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104TH CONGRESS REPORT
" !HOUSE OF REPRESENTATIVES1st Session 104–383

COMPREHENSIVE ANTITERRORISM ACT OF 1995

DECEMBER 5, 1995.—Committed to the Committee of the Whole House on the State
of the Union and ordered to be printed

Mr. HYDE, from the Committee on the Judiciary,
submitted the following

R E P O R T

together with

DISSENTING VIEWS

[To accompany H.R. 1710]

[Including cost estimate of the Congressional Budget Office]

The Committee on the Judiciary, to whom was referred the bill
(H.R. 1710) to combat terrorism, having considered the same, re-
port favorably thereon with an amendment and recommend that
the bill as amended do pass.
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3 The Supreme Court has stated that permanent legal resident aliens enjoy a greater liberty
interest than other classes of aliens in remaining in the United States, see Landon v. Plasencia,
459 U.S. 21, 34 (1982); Mathews v. Eldridge, 424 U.S. 319, 333 (1979); see also Rafeedie v. Im-
migration and Naturalization Service, 880 F.2d 506, 520, 522 (D.C. Cir. 1989). In light of this,
additional procedural protections are supplied for those particular aliens facing deportation
under this special procedure. For those individuals, a special attorney will be selected from a
panel of attorneys who have been given security clearances by the government. The attorney
will be appointed by the presiding judge. The special attorney will have an opportunity to review
all of the classified information and to challenge the veracity and reliability of the classified in-
formation supporting the terrorist allegation. The appointment of the special attorney will bene-
fit the court in its determination of the truth of the underlying allegations informing its decision
of whether or not to deport the foreign national. The legal permanent resident alien also benefits
from this additional process because he is given an opportunity to have the classified facts chal-
lenged by cross-examination. He can be secure in the knowledge that he will not suffer deporta-
tion without having the evidence against him directly confronted by the special attorney.

information is provided to the United States by a foreign govern-
ment, or by an individual who fears for his life, the government is
prevented from removing the terrorist or potential terrorist from
the United States. This is true no matter how credible and reliable
the classified information that the foreign national is, in fact, a ter-
rorist.

Thus, the provisions contained in Title VI will allow the govern-
ment, for deportation purposes only, to utilize the classified infor-
mation against foreign nationals alleged to be terrorists. That find-
ing must be made by a U.S. district court judge. Before the judge
can order the alien’s deportation, the judge must find that there is
clear and convincing reliable evidence supporting the terrorist alle-
gation.3

Title VI, section 621, also establishes an expedited asylum proce-
dure for those individuals who arrive in the United States without
proper immigration documents and fail to demonstrate a credible
fear of persecution in their countries of origin. This provision would
assist in discouraging alien terrorists from seeking asylum in the
United States.

Section 623 of title VI subjects illegal aliens to exclusion from the
United States following an administrative adjudication where the
alien is found to have unlawfully entered the United States. Once
such a finding is made, the alien will be subject to expulsion, sub-
ject only to administrative review of the exclusion order and habeas
corpus protections. This type of expedited expulsion procedure will
apply regardless of the length of time the illegal entrant has been
unlawfully present within the United States. The provision recog-
nizes that there is an obvious and fundamental difference between
aliens, who entered the United States lawfully and later become
deportable, and those whose initial entry was wholly illegal.

Title VII authorizes funding for the Federal Bureau of Investiga-
tion to hire additional personnel to support law enforcement efforts
aimed at terrorist activity. These provisions also would authorize
the establishment of a domestic counterterrorism center and fi-
nance other additional costs associated with preventive efforts by
federal law enforcement to interdict future terrorist crimes.

Section 702 proposes a civil monetary penalty surcharge as a
means of funding essential technologies so that law enforcement
will be provided with an on-going capability to engage in legitimate
electronic surveillance. With the dawn of digital telecommuni-
cations technologies, the effectiveness of this law enforcement tool
is jeopardized. In the 103rd Congress, the ‘‘Digital Telephony Act’’
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Under these provisions, an alien will be inadmissible if the alien
is a representative of a terrorist organization or a member of an
organization that the alien knew or should have know was a terror-
ist organization. This distinction is intended to ensure that aliens
who are most active as directors, officers, commanders, or spokes-
persons for terrorist organizations are strictly barred from entering
the United States. An alien who is merely a member of a terrorist
organization will be considered under a slightly less strict standard
that incorporates a scienter requirement that the alien knew or
should have known that the organization is terrorist in nature.
Thus, an alien innocent of involvement with or knowledge of terror-
ist activity on the part of an organization of which he or she was
merely a member would not necessarily be inadmissible to the
United States.

An organization will be considered ‘‘terrorist’’ for purposes of
these provisions only if it has been designated as such by the Sec-
retary of State after consultation with the Attorney General, and
after consultation with the Committees on the Judiciary of the
House of Representatives and the Senate. It is important to stress
that only foreign organizations and subsidiary foreign groups that
have engaged in, or are engaging in, terrorist activity (as that term
is currently defined in the INA) and whose acts pose a threat to
the national security of the United States, can be so designated.
The designation is subject to judicial review upon its being made
public and, by law, may be removed by Congress.

Subtitle B of H.R. 1710 provides for the expedited exclusion of
aliens who arrive seeking entry into the United States without
valid entry documents. Section 621 provides that an arriving alien
can be denied entry into the United States by an immigration offi-
cer because of misrepresentation, use of fraudulent documents, or
lack of any documents. The alien may be ordered removed without
a hearing before an immigration judge, and without administrative
or judicial review. This provision is based upon legislation ap-
proved by the Subcommittee on International Law, Immigration,
and Refugees during the 103rd Congress.

This provision is necessary because thousands of aliens arrive in
the United States at airports each year without valid documents to
enter the United States Unless such aliens claim to be U.S. nation-
als, or state a fear of persecution, there is no requirement under
the Constitution or international treaty to do anything other than
return them, as promptly as possible, to where they boarded the
plane to come here. Neither international law nor the Due Process
Clause of the Fifth Amendment require that such aliens be given
a hearing before an immigration judge or a right to appeal.

Section 621 also requires that an alien subject to expedited re-
moval who claims persecution or otherwise indicates a desire to
apply for asylum be interviewed by an asylum officer to determine
if the alien has a ‘‘credible fear’’ of persecution. A ‘‘credible fear’’
is established if the alien is more likely than not telling the truth,
and if there is a reasonable probability that the alien will meet the
definition of refugee and otherwise qualify for asylum. This stand-
ard, therefore, is lower than the ‘‘well-founded fear’’ standard need-
ed to ultimately be granted asylum in the United States—the arriv-
ing alien need only show a probability that he will meet the well-
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founded fear standard. The credible fear standard is designed to
weed out non-meritorious cases so that only applicants with a like-
lihood of success will proceed to the regular asylum process. If the
alien meets this threshold, the alien is permitted to remain in the
U.S. to receive a full adjudication of the asylum claim—the same
as any other alien in the United States.

Under this system, there should be no danger that an alien with
a genuine asylum claim will be returned to persecution. The initial
screening, which should take place in the form of a confidential
interview, will focus on two questions: is the alien telling the truth;
and does the alien have some characteristic that would qualify the
alien as a refugee. As in other cases, the asylum officer should at-
tempt to elicit all facts relevant to the applicant’s claim. It is not
unreasonable to expect the applicant to be truthful in such an
interview. Nor is it unreasonable to expect that, in the case of a
person genuinely fleeing persecution, that the interview will yield
sufficient facts to determine that the alien has a reasonable likeli-
hood of being successful in the full asylum process.

Section 621 permits the interview itself to be carried out by a
full-time INS asylum officer, or by an INS inspector or other official
who has received the complete training provided to full-time asy-
lum officers and has reasonable access to country condition reports
and other resources that are used by asylum officers to assess the
credibility and foundation of asylum claims.

TAGGANTS

H.R. 1710’s deterrent approach to fighting terrorism is not lim-
ited to immigration reforms and the previously discussed investiga-
tive techniques and tools. Deterrence, with respect to the creation
of explosives through the use of common agricultural fertilizers and
the use of commercially manufactured explosives in criminal activi-
ties, is also an important element of this measure. The Committee
considered the proposal which would have required the inclusion of
tracer element taggants to commercially manufactured explosives,
and considered whether it is feasible to make fertilizer products
inert without negating their utility.

Section 305 calls for a thorough study of these issues in order to
fully understand the consequences of including tracer element
taggants in commercially manufactured explosives or mandating
the insertion of a particular chemical compound in commonly used
fertilizer before a specific course of action is taken. It was deter-
mined that Congress ought to be fully informed as to the means
and methods available to effectively address these issues. The Com-
mittee recognizes the impact any legislation in this area would
have on the explosives manufacturing industry, as well as on the
sand, glass, silica, and building materials industry. The Committee
was careful not to overreact to a problem that might be solved an-
other way, especially in light of today’s advancing technology. The
purpose of section 305 is to examine whether there are ways to de-
tect the existence of the presence of an explosive before the explo-
sion; to identify and trace explosives and precursor chemicals fol-
lowing a criminal act of bombing; and to determine whether there
is a way to make common chemicals available to the public, such
as ammonium nitrate (a common fertilizer available to the public),
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wise not in accordance with the law, lacking substantial support in
the administrative record taken as a whole or is classified informa-
tion * * * contrary to constitutional right, power, privilege, or im-
munity, or not in accord with the procedures required by law.’’

This section also adds a new clause (v) to section 212(a)(3)(B), de-
fining ‘‘representative’’ to include an officer, official, or spokesman
of the organization and any person who directs, counsels, com-
mands, or induces the organization to engage in terrorist activity.
The determination of the Secretary of State or Attorney General
than an alien is a representative of a terrorist organization is also
subject to judicial review. The extent of judicial review con-
templated here is limited to the record established by the Immigra-
tion and Naturalization Service (INS), and includes any and all
classified information available to the INS in making its designa-
tion. Appellate review of this designation is also limited and shall
be based upon the substantial evidence rule.

Sec. 612. Denial of asylum to alien terrorists
This section amends section 208 to provide that an alien may not

be granted asylum if the alien is excludable under the provisions
of section 212(a), or deportable under the provisions of section
241(a) relating to alien terrorists.

Sec. 613. Denial of other relief for alien terrorists
This section amends sections 243(h)(2) (withholding of deporta-

tion), 244(a) (suspension of deportation), 244(e)(2) (voluntary depar-
ture), 245(c) (adjustment of status), and 249(d) (registry) to provide
that an alien who is deportable under section 241(a)(4)(B) is not el-
igible for these forms of relief.

Subtitle B—Expedited Exclusion

Sec. 621. Inspection and exclusion by immigration officers
This section amends section 235(b), regarding the inspection and

exclusion of aliens arriving at a port of entry. New section 235(b)(1)
provides that if an examining immigration officer determines that
an alien is inadmissible under section 212(a)(6)(C) (fraud or mis-
representation) or 212(a)(7) (lack of valid documents), the officer
may order the alien removed without further hearing or review.

An alien who states a fear of persecution, or wishes to apply for
asylum, will be referred for interview by an asylum officer. If the
officer finds that the alien has a credible fear of persecution, the
alien shall be detained for further consideration of the application
for asylum. If the alien does not meet this standard, and the offi-
cer’s decision is upheld by a supervisory asylum officer, the alien
will be ordered removed. An alien may consult with a person of his
or her choosing before the interview, at no expense to the Govern-
ment and without delaying the interview. A ‘‘credible fear of perse-
cution’’ means that it is more likely than not that the alien is tell-
ing the truth and the alien has a reasonable possibility of estab-
lishing eligibility for asylum. The Attorney General is required to
write and promulgate regulations for these procedures consistent
with the intent of this provision.
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There is no administrative review of a removal order entered into
under this paragraph, but an alien claiming under penalty of per-
jury to be lawfully admitted for permanent residence shall be enti-
tled to administrative review of such an order. An alien ordered re-
moved under this paragraph may not make a collateral attack
against the order in a prosecution under section 275(a) (illegal
entry) or 276 (illegal reentry).

New section 235(b)(2) provides that an alien who is not clearly
and beyond a doubt entitled to enter (other than an alien subject
to removal under paragraph (b)(1), or an alien crewman or stow-
away) shall be detained for a hearing before a special inquiry offi-
cer (immigration judge).

Sec. 622. Judicial review
Subsection (a) of this section amends section 106 of the INA to

add a new subsection (e). Subsection (e) precludes judicial review,
subject to the provisions of paragraph (e)(2), of a decision to ex-
clude an alien from entry under the expedited exclusion provisions
of new section 235(b)(1). Paragraph (e)(2) allows for habeas corpus
review limited to the issues of whether the petitioner is an alien
(provided the alien makes a non-frivolous claim of U.S. nationality),
whether the alien was ordered specially excluded pursuant to sec-
tion 235(b)(1)(A), and whether the petitioner is a lawful permanent
resident alien entitled to judicial review according to section
235(b)(1)(e)(i).

A reviewing court may not order any relief other than to require
that the alien receive an exclusion hearing pursuant to section 236,
or a determination in accordance with section 235(c) (special proce-
dures for aliens excludable on national security grounds) or section
273(d) (procedures for stowaways).

Subsection (b) of this section amends section 235 of the INA by
adding a new subsection (d), which precludes collateral attack in
an action for assessment of penalties for improper entry or re-entry
under section 275 or 276 of the validity of an order of exclusion,
special exclusion, or deportation made under section 235, 236, or
242 of the INA.

Sec. 623. Exclusion of aliens who have not been inspected and ad-
mitted

This section amends section 241 of the INA by adding a new sub-
section (d). Subsection (d) provides that an alien present in the
United States, who has not been admitted after inspection in ac-
cordance with section 235 of the INA, is deemed to be seeking
entry and admission and shall be subject to examination and exclu-
sion in accordance with Chapter 4 of Title II of the INA. Such an
alien must be provided the opportunity to establish that he or she
has been lawfully admitted to the United States.

This section by operation of law, returns ‘‘to the border’’ any
alien who has entered the United States unlawfully, regardless of
the duration of his or her presence in the United States. The Com-
mittee expects that such aliens will be subject to the procedures for
examination and exclusion of arriving aliens set forth in sections
235 and 236 of the INA, and that the alien will have the oppor-
tunity to prove his claim of legal entry. As long as this opportunity
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is provided, however, the Committee believes that the alien can
and should be subject to expedited exclusion and removal from the
United States. There ought to be no constitutional impediment to
the expedited removal from the United States of an alien who has
entered the United States illegally. The fact that an alien has suc-
cessfully evaded requirements for lawful entry should not provide
that alien with an entitlement to procedural protections and relief
(other than the opportunity to contest the allegation of illegal
entry) that are not available to an alien who seeks entry through
the normal admissions process.

Subtitle C—Improved Information and Processing

PART 1—IMMIGRATION PROCEDURES

Sec. 631. Access to certain confidential INS files through court order
Subsection (a) amends section 245(A)(c)(5) of the INA by redesig-

nating Subparagraphs (A) through (C) and by adding a new sub-
paragraph (C) to permit the Attorney General to make an applica-
tion to a Federal judge, and for such Federal judge to authorize dis-
closure of information in an application for legalization for the fol-
lowing purposes: to identify an alien believed to be dead or severely
incapacitated; or for criminal law enforcement purposes if the al-
leged criminal activity occurred after the legalization application
was filed and involves terrorist activity, is a crime prosecutable as
an aggravated felony (without regard to length of sentence), or
poses an immediate risk to life or national security.

Subsection (b) makes parallel amendments to the confidentiality
provisions in section 210(b) (Special Agricultural Worker Program).

The purpose of this section is to amend the provisions in sections
210 and 245A protecting the confidentiality of applications for le-
galization and to ensure that information contained in such appli-
cations would not be used for purposes of immigration law enforce-
ment. A limited waiver of such confidentiality, subject to prior ap-
proval by a federal judge, is appropriate in order to identify an
alien who is dead or severely incapacitated, or if the alien is al-
leged to have committed a serious criminal offense after the date
of the application. Disclosure in these limited circumstances will
not undermine the initial policy of confidentiality. An alien filing
for legalization did not have a reasonable expectation, under the
laws existing at that time, that information in his or her applica-
tion could not be used for the purpose of identifying that alien for
compelling circumstances, unrelated to immigration enforcement,
that would arise after the filing of the application. The government
interest in securing such information is compelling, and the re-
quirement of judicial approval will further ensure that the legiti-
mate confidentiality rights of legalization applicants are protected.

Sec. 632. Waiver authority concerning notice of denial of application
for visas

This section amends section 212(b) of the INA to permit the Sec-
retary of State to waive the requirement that the alien be provided
notice of the reasons for denial, in the case of an alien denied a
visa by a consular officer on the basis of the exclusion grounds in
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21 See Kwong Hai Chew v. Colding, 344 U.S. 590 (1953) (INS could not subject returning per-
manent resident alien to ‘‘summary exclusion’’ based on secret evidence); Rafeedie v. INS, 795
F. Supp. 13 (D.D.C. 1992) (INS attempt to expel a permanent resident alien on the basis of un-
disclosed classified information held to be unconstitutional).

22 Matthews v. Diaz, 426 U.S. 67, 77 (1976).
23 American-Arab Anti-Discrimination Committee v. Reno No. 94–55405, 1995 U.S. App.

LEXIS 31415, *1, *42 (9th Cir., Nov. 8, 1995) (per curiam).
24 Id. at *52, *62.
25 Id. at *61.
26 U.S. ex rel. Knauff v. Shaughnessy, 338 U.S. 537 (1950).
27 Id. at 551.
28 Rafeedie v. INS, 880 F.2d 506, 516 (D.C. Cir. 1989).

of the Constitution’s due process clause, and cannot be deported on
the basis of evidence not disclosed to them.21 In the 1976 case of
Matthews v. Diaz, the Court wrote:

There are literally millions of aliens within the jurisdic-
tion of the United States. The Fifth Amendment as well as
the Fourteenth Amendment, protects every one of these
persons from deprivations of life, liberty, or property with-
out due process of law. Even one whose presence in this
country is unlawful, involuntary, or transitory is entitled
to that constitutional protection.22

Only last month in Arab-American Anti-Discrimination Commit-
tee v. Reno,23 the Ninth Circuit reaffirmed this principle when it
found that ‘‘[a]liens who reside in this country are entitled to full
due process protections’’ and noted that ‘‘the very foundation of the
adversary process assumes the use of undisclosed information will
violate due process * * * ’’ 24 The Court acknowledged that while
‘‘not all of the rights of criminal defendants are applicable in the
civil context, the procedural due process notice and hearing re-
quirements have ‘ancient roots’ in the rights to confrontation and
cross-examination’’ and should be fully provided for in deportation
proceedings.25

Although we have previously allowed the use of secret evidence
to exclude aliens who have not yet entered this country, our experi-
ence with such procedures highlights the dangers present in deny-
ing any party due process. In the infamous case U.S. ex rel. Knauff
v. Shaughnessy,26 secret evidence was used to exclude from the
United States the German wife of a U.S. citizen who had fled to
England when Hitler came to power. In his dissenting opinion, Jus-
tice Jackson argued, ‘‘[t]he plea that evidence of guilt must be se-
cret is abhorrent to free men, because it provides a cloak for the
malevolent, the misinformed, the meddlesome, and the corrupt to
play the role of informer undetected and uncorrected.’’ 27 In a sub-
sequent hearing necessitated by public outrage over the denial of
Mrs. Knauff’s visa it was learned that the ‘‘confidential source’’ of-
fering the secret evidence was a jilted lover. When the Immigration
and Naturalization Service sought to use secret evidence to expel
an alien several years ago, the D.C. Circuit likened the alien’s posi-
tion to that of ‘‘Joseph K. in The Trial,’’ finding that ‘‘[i]t is difficult
to imagine how even someone innocent of all wrongdoing could
meet such a burden.’’ 28

H.R. 1710 also includes a number of additional immigration law
amendments which bear little if any relationship to the problem of
terrorism. For example, section 621 of the bill eliminates alien ex-
clusion hearings and grants low level immigration officers at air-
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29 Pursuant to the ‘‘entry doctrine’’ aliens who have effected entry, rather than being detained
at the border, are subject to more formal deportation proceedings protected by Fifth Amendment
due process rights. See, e.g., Leng May Ma v. Barber, 357 U.S. 185, 188 (1958); Shaughnessy
v. United States ex rel. Mezei, 345 U.S. 206, 215 (1953); Kaplan v. Tod, 267 U.S. 228, 230 (1925).
However, any effort to strip away these rights from aliens who have developed ties in the United
States, even where they have entered without documentation may well be unconstitutional. See
Landon v. Plasencia, 459 U.S. 21, 33 (1982); Rosenberg v. Fleuti, 374 U.S. 449, 460 (1963);
Kwong Hai Chew v. Colding, 344 U.S. 590, 596 (1953).

30 These files were made confidential as part of an effort to encourage aliens to come forward
and register for general amnesty pursuant to the Immigration Reform and Control Act of 1986.
Immigration Reform and Control Act of 1986, Pub. L. No. 99–603 (1986).

31 See H.R. 2202, 104th Cong., 1st Sess. (1995) (ordered reported by the House Judiciary
Comm. on Oct. 24, 1995).

32 18 U.S.C. 2510 et seq.
33 Wiretap Report for the Period January 1, 1994 to December 31, 1994, Administrative Office

of the United States Courts, at 21 (Apr. 1995).

ports and other ports of entry non-reviewable authority to exclude
and deport aliens seeking entry without proper documents. The
section also severely limits the review rights of those seeking asy-
lum due to fear of persecution in their homeland. Section 623 seeks
to strip away aliens’ due process rights by creating a legal fiction
treating any alien shown to be present unlawfully to summary ‘‘ex-
clusion’’ (rather than deportation) proceedings.29 Section 631 grants
federal law enforcement officials access to otherwise confidential
immigration files.30 There was little testimony offered at the hear-
ings concerning these provisions, which while unlikely to deter ter-
rorists, will have a profound impact on the lives of many aliens and
their families. Whatever their conceivable merits, we see no reason
to consider these provisions in the context of counterterrorism leg-
islation at a time when separate omnibus immigration legislation
has been ordered reported by the Committee.31

C. Expanded investigatory and search and seizure authority—A
threat to our privacy

Title III of the legislation represents an unprecedented expansion
of the federal government’s authority to intrude upon our privacy.
The bill not only expands the government’s wiretap and electronic
surveillance authority, but authorizes a number of intrusive new
investigatory techniques in cases involving so-called ‘‘foreign coun-
terintelligence investigations.’’ Neither of these expansions is likely
to have any effect on the government’s ability to investigate or
deter terrorist activity.

1. Expanded wiretap and electronic surveillance authority
Section 301 of H.R. 1710 adds twelve new crimes to the list of

offenses that will support a wiretap order under the Electronic
Communications Privacy Act.32 It does so despite the fact that
there has been no showing that any additional authority is needed
or that the FBI has ever failed to obtain a desired wiretap because
a particular predicate offense was not on the list. In fact, it has
been reported that not once since 1988 has the FBI sought elec-
tronic surveillance authority in a case involving bombing, arson, or
firearms.33

Section 306 of the bill creates a ‘‘good faith’’ exception to the
wiretap statute’s exclusionary rule. The current wiretap exclusion-
ary rule is based on the Constitutional requirement that evidence
obtained from an unlawful search may not be introduced as evi-
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104TH CONGRESS REPORT
" !HOUSE OF REPRESENTATIVES2d Session 104–518

TERRORISM PREVENTION ACT

APRIL 15, 1996.—Ordered to be printed

Mr. HYDE, from the committee of conference,
submitted the following

CONFERENCE REPORT

[To accompany S.735]

The committee of conference on the disagreeing votes of the
two Houses on the amendments of the House to the bill (S. 735),
to prevent and punish acts of terrorism, and for other purposes,
having met, after full and free conference, have agreed to rec-
ommend and do recommend to their respective Houses as follows:

That the Senate recede from its disagreement to the amend-
ment of the House to the text of the bill and agree to the same with
an amendment as follows:

In lieu of the matter proposed to be inserted by the House
amendment, insert the following:
SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Antiterrorism and Effective Death
Penalty Act of 1996’’.
SEC. 2. TABLE OF CONTENTS.

The table of contents of this Act is as follows:
Sec. 1. Short title.
Sec. 2. Table of contents.

TITLE I—HABEAS CORPUS REFORM
Sec. 101. Filing deadlines.
Sec. 102. Appeal.
Sec. 103. Amendment of Federal Rules of Appellate Procedure.
Sec. 104. Section 2254 amendments.
Sec. 105. Section 2255 amendments.
Sec. 106. Limits on second or successive applications.
Sec. 107. Death penalty litigation procedures.
Sec. 108. Technical amendment.

TITLE II—JUSTICE FOR VICTIMS

Subtitle A—Mandatory Victim Restitution
Sec. 201. Short title.
Sec. 202. Order of restitution.
Sec. 203. Conditions of probation.
Sec. 204. Mandatory restitution.
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of section 212(a), or deportable under the provisions of section
241(a) relating to alien terrorists.

Section 414—Senate recedes to House amendment section 623.
This section amends section 241 of the INA by adding a new sub-
section (d). Subsection (d) provides that an alien present in the
United States, who has not been admitted after inspection in ac-
cordance with section 235 of the INA, is deemed to be seeking
entry and admission and shall be subject to examination and exclu-
sion in accordance with Chapter 4 of Title II of the INA. Such an
alien must be provided the opportunity to establish that he or she
has been lawfully admitted to the U.S. This section by operation
of law, returns ‘‘to the border’’ any alien who has entered the Unit-
ed States unlawfully, regardless of the duration of his or her pres-
ence in the United States.

Subtitle C—Modifications to Asylum Procedures

Section 421—Senate recedes to House amendment section 611.
This section bars the granting of asylum to an alien excludable as
a terrorist unless the Attorney General determines that the indi-
vidual seeking asylum will not be a danger to the security of the
United States.

Section 422—Senate recedes to House amendment section 621.
This section amends section 235(b), regarding the inspection and
exclusion of aliens arriving at a port of entry. New section 235(b)(1)
provides that if an examining immigration officer determines that
an alien is inadmissible under section 212(a)(6)(C) (fraud or mis-
representation) or 212(a)(7) (lack of valid documents), the officer
may order the alien removed without further hearing or review.

An alien who states a fear of persecution, or wishes to apply
for asylum, will be referred for interview by an asylum officer. If
the officer finds that the alien has a credible fear of persecution,
the alien shall be detained for further consideration of the applica-
tion for asylum. If the alien does not meet this standard, and the
officer’s decision is upheld by a supervisory asylum officer, the
alien will be ordered removed. An alien may consult with a person
of his or her choosing before the interview, at no expense to the
Government and without delaying the interview. A ‘‘credible fear of
persecution’’ means that it is more likely than not that the alien
is telling the truth and the alien has a reasonable possibility of es-
tablishing eligibility for asylum. The Attorney General is required
to write and promulgate regulations for these procedures consistent
with the intent of this provision.

There is no administrative review of a removal order entered
into under this paragraph, but an alien claiming under penalty of
perjury to be lawfully admitted for permanent residence shall be
entitled to administrative review of such an order. An alien ordered
removed under this paragraph may not make a collateral attack
against the order in a prosecution under section 275(a) (illegal
entry) or 276 (illegal reentry).

New section 235(b)(2) provides that an alien who is not clearly
and beyond a doubt entitled to enter (other than an alien subject
to removal under paragraph (b)(1), or an alien crewman or stow-
away) shall be detained for a hearing before a special inquiry offi-
cer (immigration judge).
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Section 423—Senate recedes to House amendment section 622.
Subsection (a) of this section amends section 106 of the INA to add
a new subsection (e). Subsection (e) precludes judicial review, sub-
ject to the provisions of paragraph (e)(2), of a decision to exclude
an alien from entry under the expedited exclusion provisions of
new section 235(b)(1). Paragraph (e)(2) allows for habeas corpus re-
view limited to the issues of whether the petitioner is an alien (pro-
vided the alien makes a non-frivolous claim of U.S. nationality),
whether the alien was ordered specially excluded pursuant to sec-
tion 235(b)(1)(A), and whether the petitioner is a lawful permanent
resident alien entitled to judicial review according to section
235(b)(1)(e)(i).

A reviewing court may not order any relief other than to re-
quire that the alien receive an exclusion hearing pursuant to sec-
tion 236, or a determination in accordance with section 235(c) (spe-
cial procedures for aliens excludable on national security grounds)
or section 273(d) (procedures for stowaways).

Subsection (b) of this section amends section 235 of the INA by
adding a new subsection (d), which precludes collateral attack in
an action for assessment of penalties for improper entry or re-entry
under section 275 or 276 of the validity of an order of exclusion,
special exclusion, or deportation made under section 235, 236, or
242 of the INA.

Subtitle D—Criminal Alien Procedural Improvements

Section 431—Senate recedes to House amendment section 664.
This section shortens the period under which a permanent resident
alien can be considered excludable under certain circumstances.

Section 432—House amendment section 631 recedes to Senate
section 304. This section permits the Immigration and Naturaliza-
tion Service to release certain confidential information on individ-
ual aliens for law enforcement purposes.–

Section 433—Senate recedes to House amendment section 666.
This section expands and clarifies the purpose of the Criminal
Alien Tracking Center established by section 130002 of the Violent
Crime Control and Law Enforcement Act of 1994 (P.L. 103–322).–

Section 434—Senate recedes to House amendment section 667.
This section adds several alien smuggling related crimes to the list
of offenses that are RICO predicates.–

Section 435—Senate recedes to House amendment section 668.
This section adds wiretap authority for the investigation of various
immigration offenses.–

Section 436—Senate recedes to House amendment section 669.
This section clarifies that for purposes of deportability, crimes of
moral turpitude are crimes punishable by imprisonment for a year
or more.–

Section 437—Senate recedes to House amendment section 670.
This section permits deportation proceedings to be conducted tele-
phonically.–

Section 438—Senate recedes to House amendment section 675.
This section directs the development of a program to repatriate to
the interior of a bordering country any alien who has entered the
US illegally 3 or more times.–
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CONGRESSIONAL RECORD — SENATE S3427 April 17, 1996 
faithfully executed the budget enacted 
by the Congress. 

The Library of Congress is a unique 
and treasured institution. It is the 
greatest repository of knowledge in the 
history of the world, and for 196 years 
the Congress of the United States has 
supported and nurtured its develop-
ment. Today the Library faces the 
challenge of providing new electronic 
services to all its constituent groups 
while maintaining its traditional serv-
ices to the Congress and the Nation, all 
in a time of severe fiscal constraint. 

John O. Hemperley was a unique and 
treasured individual. For the past 23 
years, he supported and nurtured the 
Library of Congress in its relationship 
with the Committee on Appropriations. 
He will be sorely missed, not only by 
those who knew and loved him here in 
the Senate and in the Library, but by 
all those who may never have known 
him but who benefit daily from the 
enormous resources the Library pro-
vides. The challenges the Library faces 
will be more daunting without him. 

Mr. President, I know I speak for 
Senator MACK, the chairman of our 
Legislative Branch Appropriations 
Subcommittee, and for all other mem-
bers of the Appropriations Committee, 
and our staff, in expressing our great 
sorrow and extending sincere condo-
lences to John’s wife, Bess Hemperley, 
their children, and grandchildren. And 
may John rest in peace with God. 

f 

CHANGE OF VOTE 
Mr. MOYNIHAN. Mr. President, on 

rollcall vote 50, I voted yea. My inten-
tion was to vote nay. I ask unanimous 
consent that I be permitted to change 
my vote which in no way would change 
the outcome of the vote. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

f 

THE BAD DEBT BOXSCORE 
Mr. HELMS. Mr. President, I have 

mentioned many times that memo-
rable evening in 1972 when the tele-
vision networks reported that I had 
won the Senate race in North Carolina. 

At first, I was stunned because I had 
never been confident that I would be 
the first Republican in history to be 
elected to the U.S. Senate by the peo-
ple of North Carolina. When I got over 
that, I made a commitment to myself 
that I would never fail to see a young 
person, or a group of young people, who 
wanted to see me. 

I have kept that commitment and it 
has proved enormously meaningful to 
me because I have been inspired by the 
estimated 60,000 young people with 
whom I have visited during the 23 years 
I have been in the Senate. 

A large percentage of them have been 
concerned about the total Federal debt 
which recently exceeded $5 trillion. Of 
course, Congress is responsible for cre-
ating this monstrous debt which com-
ing generations will have to pay. 

Mr. President, the young people and I 
almost always discuss the fact that 

under the U.S. Constitution, no Presi-
dent can spend a dime of Federal 
money that has not first been author-
ized and appropriated by both the 
House and Senate of the United States. 

That is why I began making these 
daily reports to the Senate on Feb-
ruary 25, 1992. I decided that it was im-
portant that a daily record be made of 
the precise size of the Federal debt 
which, at the close of business yester-
day, Tuesday, April 16, stood at 
$5,142,250,889,027.95. This amounts to 
$19,430.38 for every man, woman, and 
child in America on a per capita basis. 

The increase in the national debt 
since my report yesterday—which iden-
tified the total Federal debt as of close 
of business on Monday, April 15, 1996— 
shows an increase of more than two bil-
lion dollars $2,239,481,250.00, to be 
exact. That 1-day increase is enough to 
match the money needed by approxi-
mately 332,070 students to pay their 
college tuitions for 4 years. 

f 

CONCLUSION OF MORNING 
BUSINESS 

The PRESIDING OFFICER. Morning 
business is closed. 

f 

TERRORISM PREVENTION ACT— 
CONFERENCE REPORT 

The PRESIDING OFFICER. Under 
the previous order, the Senate will now 
resume consideration of the conference 
report accompanying S. 735, which the 
clerk will report. 

The assistant legislative clerk read 
as follows: 

A conference report to accompany S. 735, 
an act to prevent and punish acts of ter-
rorism and for other purposes. 

The Senate resumed the consider-
ation of the conference report. 

MOTION TO RECOMMIT 

Mr. LEAHY. Mr. President, I move to 
recommit the conference report on the 
bill S. 735 to the committee of con-
ference with instructions to the man-
agers on the part of the Senate to dis-
agree to the conference substitute rec-
ommended by the committee of con-
ference and insist on striking the text 
of section 414 (relating to summary ex-
clusion), section 422 (relating to modi-
fication of asylum procedures) and sec-
tion 423 (relating to preclusion of judi-
cial review) from the conference sub-
stitute. 

The PRESIDING OFFICER. There 
are 30 minutes on the motion, to be 
equally divided. 

Who yields time? 
Mr. LEAHY. Mr. President, I yield 

myself 6 minutes. 
Mr. President, I will ask for the yeas 

and nays on this at the appropriate 
time but, I understand that the distin-
guished chairman of the committee is 
on his way to the floor. I would not 
make such a request until he was on 
the floor. 

I am not taking this action lightly. I 
understand there is a real concern on 

motions to recommit, but this is a 
very, very serious matter. 

I understand the symbolism of trying 
to have this conference report adopted 
by the House on the 1-year anniversary 
of the terrible bombing of the Federal 
building in Oklahoma City and, for 
that matter, the 3-year anniversary of 
the tragic end of the siege near Waco. 
It is one thing to say we want to sched-
ule a resolution or sense of the Con-
gress to coincide with a memorial day 
but here we are talking about a very 
significant piece of legislation. While I 
think that all of us abhor what hap-
pened in Oklahoma—certainly, no sane 
American could take any pleasure in 
what happened in the tragedy in Okla-
homa City—we also have a responsi-
bility as U.S. Senators, no matter 
which party we belong to, to pass the 
best law we can. After all, that is what 
the American people expect. 

The vast majority of Americans are 
opposed to terrorism, terrorism of any 
sort, and they assume that their elect-
ed officials, both Republicans and 
Democrats, are going to pass good anti- 
terrorism legislation. If it takes a day 
or two more to get it right, then let us 
take the day or two more. We are doing 
this for a nation of 250 million Ameri-
cans, a very powerful nation, threat-
ened by terrorism. 

The Senate passed S. 735 on June 6, 
1995, almost a year ago. The House only 
considered its version last month. The 
conference committee apparently met 
a couple of evenings ago, and we were 
handed the conference report yesterday 
with instructions to pass it post haste. 
Having seen almost 10 months elapse 
since the Senate passed this bill, I hope 
we take time to at least to read the 
conference report. And, I dare suggest, 
there are not five Senators in here who 
have even read the conference report or 
have the foggiest notion of what it is 
they are voting on. 

This is what we are talking about. 
We are talking about a bill being 
rushed through here about 
antiterrorism, because we are all 
against terrorists. But I am willing to 
bet my farm in Middlesex, VT, you are 
not going to find 5 to 10 Senators in 
this body who have read every word of 
this conference report. 

In particular, my motion to recom-
mit concerns profound changes to our 
asylum process that were not pre-
viously considered by the Senate in our 
deliberations on antiterrorism last 
year. The provisions I am objecting to 
have nothing to do with preventing ter-
rorism. That is one reason why they 
were not in the antiterrorism bill that 
we considered and passed last summer. 
These provisions were added in the con-
ference. 

They do not have to do with ter-
rorism. I am asking only to strike sec-
tions 414, 422, and 423. These are gen-
eral immigration matters. They should 
be in the immigration bill. They should 
not be in this antiterrorism bill. 

I tried to amend these provisions dur-
ing the Judiciary Committee consider-
ation of the immigration bill. I failed 
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on a tie vote. I circulated a ‘‘Dear Col-
league’’ earlier this week, making 
clear my intention to try to change 
this. These provisions are bad policy. 
They are going to make bad law, and 
they are put in here for the first time 
in a conference report. 

I disagree as well with the habeas 
corpus sections of the conference re-
port, but at least we had the oppor-
tunity to debate and amend those pro-
visions. The asylum rewrite was done 
in the dark of the night and it is being 
forced on us today. I think that is 
wrong. 

Look no further than the front page 
of the New York Times on Monday. 
You see the most recent example of 
why we must not adopt the summary 
exclusion provision in the bill. There is 
an article on the case of Fauziya 
Kasinga and her flight from Togo to 
avoid female genital mutilation. She 
has sought for 2 years to find sanctuary 
in this country, only to be detained, 
tear-gassed, beaten, isolated and 
abused—not in some distant land, but 
the United States of America. The case 
has outraged women and men all over 
this country. 

What you may not know is that the 
conference report that we have before 
us would summarily exclude Ms. 
Kasinga from ever having made an asy-
lum claim, a claim that I hope, based 
on the reported facts, is going to be 
granted without her enduring more suf-
fering. You see she traveled from Ger-
many coming to America, and traveled 
on a false British passport in order to 
escape mutilation in Togo. 

Under the legislation before us, she 
would be out. ‘‘Tough. Go back and get 
mutilated. We do not care. We have a 
law—that none of us ever saw, none of 
us ever debated, none of us ever spent 
time on—that allows for your summary 
exclusion. You are out.’’ 

Fidel Castro’s daughter is another re-
cent example of a refugee who came 
here using a disguise and phony Span-
ish passport to seek asylum. She came 
through Spain. Under the provisions of 
this bill, she might have been turned 
away at the border after a summary 
interview by a low-level immigration 
officer. We all know that there are po-
litical reasons why Fidel Castro’s 
daughter should be granted asylum. 
Under the provisions of the conference 
report before us, slipped into the bill in 
the middle of the night, are barriers 
that could make that impossible. 

I yield myself 2 more minutes. 
In my ‘‘Dear Colleague’’ letter on my 

proposed amendment to these sections 
in the immigration bill and in the addi-
tional views I filed with the committee 
report on the immigration bill I also 
recall victims of the Holocaust and 
their use of false identification pro-
vided by the brave diplomats Raoul 
Wallenberg and Chiune Sugihara dur-
ing World War II. Think of Oskar 
Schindler, think of ‘‘Schindler’s List.’’ 
These are the kind of things that we 
need to consider before adopting this 
conference report. 

My concern is not to defend alien 
smuggling or false documentation or 
terrorists, but to acknowledge that 
there are some circumstances and op-
pressive regimes in the world where, if 
you are going to escape, you may well 
need to rely on false papers. 

It would be ironic if we were to pass 
these provisions on an antiterrorism 
bill that would prohibit victims of ter-
ror, torture, and oppression around the 
world from seeking refuge in this, the 
world’s greatest democracy. 

I hope that the United States will 
not abandon its historic role as a ref-
uge for the oppressed and persecuted. 
Our country is a beacon of hope and 
freedom, let it not be extinguished. Let 
us not abandon our leadership role in 
international human rights. Let us not 
abandon the world’s true refugees, let 
us not restrict the due process that 
protects the people who look to us for 
asylum. Unfortunately, the impact of 
the provisions in this bill would be to 
deny refugees any opportunity to claim 
political asylum and would, instead, 
summarily exclude them from the 
United States and send them back to 
their persecutors without a hearing, 
without due process protections, with-
out assistance to help them describe 
their plight and without judicial re-
view of any kind. 

Sections 421 and 422 of the conference 
report prohibit an asylum claim by ref-
ugees who enter this country with false 
identification. I could understand that 
we might want to consider as poten-
tially relevant factors to an asylum 
claim that the refugee arrived with 
false documents and the route that the 
refugee traveled to get here. But those 
factors should not be dispositive. The 
examples to which I have previously al-
luded indicate that there are times 
when the use of false documentation is 
not something that we would want to 
punish. I fear that the bill goes too far 
and sends the wrong signal by putting 
the burden on the refugee, without 
counsel and in a summary proceeding, 
to establish that the person is the ex-
ception and to create a clear record of 
‘‘credible fear’’ and that it was nec-
essary to present the false document to 
depart from the persecuting country. 

The Committee to Preserve Asylum 
has sent each of us a letter outlining 
the ways in which similar provisions in 
the immigration bill would harm 
human rights and endanger refugees. In 
their April 8 letter supporting the 
Leahy amendment they outline cases 
in which these provisions would have 
been disastrous. 

The U.N. High Commissioner for Ref-
ugees sent our chairman a letter dated 
March 6 objecting to these provisions 
as inconsistent with the 1967 Protocol 
Relating to the Status of Refugees and 
remains critical of the bill. 

The asylum process was reorganized 
and reformed in January 1994. The bill 
fails to take these changes into ac-
count. In fact, in 1995 asylum claims 
decreased greatly and were being time-
ly processed. Only 20 percent were 

granted. Thus, the bill’s provisions are 
a bad solution in search of a problem. 
The INS and Department of Justice re-
port that they have matters in hand. 

The Department of Justice counsels 
that we should allow immigration 
judges rather than asylum officers to 
make these determinations. Under the 
circumstances, I believe that we have 
moved too far too fast and allowed a 
few cases from the distant past to cre-
ate bad law. 

The asylum provisions in the bill 
would place undue burdens on unso-
phisticated refugees who are truly in 
need of sanctuary but may not be able 
to explain their situation to an over-
worked asylum officer. The bill would 
establish summary exclusion proce-
dures and invest low-level immigration 
officers with unprecedented authority 
to deport refugees without allowing 
them a fair opportunity to establish a 
valid claim to asylum. Even before 
being permitted to apply for asylum, 
refugees who flee persecution without 
valid documents, would be met with a 
series of procedural hurdles virtually 
impossible to understand or overcome. 

This is a radical departure from cur-
rent procedures that afford an asylum 
hearing before an immigration judge 
during which an applicant may be rep-
resented by counsel, may cross-exam-
ined and present witnesses, and after 
which review is available by the Board 
of Immigration Appeals. Such hearings 
have been vitally important to refugees 
who may face torture, imprisonment or 
death as a result of an initial, erro-
neous decision by an INS official. In-
deed, human rights organizations have 
documented a number of cases of peo-
ple who were ultimately granted polit-
ical asylum by immigration judges 
after the INS denied their release from 
INS detention for not meeting a ‘‘cred-
ible fear’’ standard. Under the sum-
mary screening proposed in the bill 
conference report, these refugees would 
have been sent back to their persecu-
tors without an opportunity for a hear-
ing. 

Under international law, an indi-
vidual may be denied an opportunity to 
prove an asylum claim only if the 
claim is ‘‘manifestly unfounded.’’ This 
bill would establish a summary screen-
ing mechanism that utilizes a ‘‘cred-
ible fear’’ standard without meaning or 
precedent in international law. These 
summary exclusion provisions have 
been criticized by international human 
rights organizations and the United 
Nations High Commissioner for Refu-
gees. 

Furthermore, the proposed legisla-
tion would deny the Federal courts 
their historic role in overseeing the 
implementation of our immigration 
laws and review of individual adminis-
trative decisions. The bill would allow 
no judicial review whether a person is 
actually excludable. These proposals 
thereby portent a fundamental change 
in the role of our coordinate branches 
of Government and a dangerous prece-
dent. 
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Besides being fundamentally unfair 

to a traumatized and fatigued refugee, 
who would be allowed no assistance 
and no interpreter, the proposed sum-
mary screening process would impose a 
burdensome and costly diversion of INS 
resources. In 1995 for example, only 
3,287 asylum seekers arrived without 
valid documents—hardly the tens of 
thousands purported to justify these 
changes. The bill would require that a 
phalanx of specially trained asylum of-
ficers be created and posted at airports, 
sea ports and other ports of entry 
across the country to be available to 
conduct summary screening at the bor-
der. There is simply no need to divert 
these resources in this way when the 
asylum process has already been 
brought under control. 

There are no exigent circumstances 
that require this Nation to turn its 
back on its traditional role as a refuge 
from oppression and to resort to sum-
mary exclusion processes. Neither the 
Department of Justice nor the INS sup-
port these provisions or believe them 
necessary. 

I urge my colleagues to reject this 
gutting of our asylum laws and support 
the motion to recommit. 

Mr. LEAHY. Mr. President, I suggest 
the absence of a quorum and ask unani-
mous consent that it not be charged to 
my time. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. The clerk 
will call the roll. 

The legislative clerk proceeded to 
call the roll. 

Mr. HATCH. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. HATCH. Mr. President, regarding 
the motion to recommit the conference 
report by the distinguished Senator 
from Vermont, now, look, this bill is a 
tough bipartisan measure. Stated sim-
ply, it is a landmark piece of legisla-
tion. My colleagues on the other side of 
the aisle know it. We have crafted a 
bill that puts the Nation’s interests 
above partisan politics. 

Some of my colleagues however have 
criticized this bill for not being tough 
enough on terrorists. In truth, many 
oppose this bill because it is too tough 
on vicious, convicted murderers—not 
my friend from Vermont, but others. 
My colleagues are aware that this mo-
tion to recommit will not improve the 
bill. Instead, if it passes it will scuttle 
the antiterrorism bill. In other words, 
it will kill it. 

Accordingly, on behalf of Senator 
DOLE and myself, I move to table the 
pending motion and ask for the yeas 
and nays. 

Mr. LEAHY. Mr. President, would the 
Senator withhold just a moment? 

Mr. HATCH. I will be happy to with-
hold. 

Mr. LEAHY. Mr. President, as I un-
derstand it, we are under a time agree-
ment. Such a motion would not be in 
order until—or at least a vote on such 

a motion would not be in order until 
all time is either used or yielded back. 
Am I correct? 

Mr. HATCH. I thought maybe the 
Senator had used his time. 

I withdraw my request. 
The PRESIDING OFFICER. The mo-

tion would not be in order until the 
time is used or yielded back. 

Mr. LEAHY. If the Senator asks 
unanimous consent to make his motion 
to get the yeas and nays on it now, to 
be done at the expiration of time or 
yielding back—— 

Mr. HATCH. We can wait until then. 
Mr. LEAHY. Mr. President, would the 

Senator yield further, on my time? 
Mr. HATCH. I certainly do. 
The PRESIDING OFFICER. The 

Chair recognizes the Senator from 
Vermont. 

Mr. LEAHY. Mr. President, I ask 
unanimous consent that a letter from 
the Committee to Preserve Asylum and 
various attachments in support of my 
amendment, signed by the American 
Friends Service Committee, the Amer-
ican Jewish Committee, Amnesty 
International, Associated Catholic 
Charities of New Orleans, Jesuit Social 
Ministries, Jewish Federation of Met-
ropolitan Chicago, Indian Law Re-
source Center, and a number of others 
in support of my amendment be in-
cluded in the RECORD. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

COMMITTEE TO PRESERVE ASYLUM, 
Washington, DC, April 8, 1996. 

Hon. PATRICK J. LEAHY, 
Russell Senate Office Building, 
Washington, DC. 

DEAR SENATOR LEAHY: We are an ad hoc co-
alition of religious groups, human rights or-
ganizations, concerned physicians, and im-
migration and civil rights advocates that 
have come together to oppose the new bars 
to applying for asylum contained in S. 269. 

The right to seek asylum is an internation-
ally recognized human right, incorporated 
into U.S. law by Congress in the 1980 Refugee 
Act. It protects individuals fleeing persecu-
tion on account of race, religion, nation-
ality, political opinion, or membership in a 
particular social group. Each year the U.S. 
grants asylum to about 8,000 people, less 
than 1% of legal immigrants. The new bars 
to asylum contained in S. 269, the Immigra-
tion Control and Financial Responsibility 
Act, would seriously undermine human 
rights protections for these bona fide refu-
gees. 

The new bars to asylum, found in sections 
133 and 193 of the bill, would give low level 
immigration officers the authority to ex-
clude and deport without a fair hearing refu-
gees who were forced to flee persecution 
without valid travel documents. For reasons 
illustrated in the attached documents, this 
section would effectively deny asylum to 
many human rights victims. It will also cost 
more money. Senator Leahy will offer an 
amendment on the Senate floor that will 
preserve procedural protections for people 
escaping religious and political persecution. 

We urge you to vote for the Leahy amend-
ment. 

Sincerely yours, 
American Civil Liberties Union. 
American Friends Service Committee. 
American Jewish Committee. 
Amigos de los Sobrevivientes. 

Amnesty International. 
Associated Catholic Charities of New Orle-

ans. 
Asylum and Refugee Rights Law Project, 

Washington Lawyers’ Committee for Civil 
Rights and Urban Affairs. 

Ayuda, Inc., Washington, DC. 
Center for Immigrants Rights, Inc. 
Central American Resource Center— 

CARECEN of Washington, DC. 
Central America Political Asylum Project, 

American Friends Service Committee, 
Miami, FL. 

Church World Services Immigration and 
Refugee Program. 

Columban Fathers’ Justice & Peace Office. 
Comité Hispano de Virginia. 
Committee for Humanitarian Assistance to 

Iranian Refugees. 
Committee to Protect Journalists. 
Council of Jewish Federations. 
Dominican Sisters of San Rafael, CA. 
El Centro Hispanoamericano. 
FIRN, Inc. (Foreign-born Information and 

Referral Network). 
Friends Committee on National Legisla-

tion. 
Heartland Alliance for Human Needs & 

Human Rights. 
Hebrew Immigrant Aid Society. 
Hogar Hispano. 
Illinois Coalition for Immigrant and Ref-

ugee Protection. 
Immigrant and Refugee Services of Amer-

ica. 
Immigrant Legal Resource Center. 
Indian Law Resource Center. 
International Institute of Boston. 
International Institute of Los Angeles. 
Jesuit Social Ministries. 
Jewish Federation of Metropolitan Chi-

cago. 
Las Americas Refugee Asylum Project. 
Lawyers Committee for Human Rights. 
Lutheran Immigration and Refugee Serv-

ice. 
Marjorie Kovler Center for the Treatment 

of Survivors of Torture. 
Mennonite Central Committee. 
Minnesota Advocates for Human Rights. 
National Asian Pacific American Legal 

Consortium. 
Network: A National Catholic Social Jus-

tice Lobby. 
North Texas Immigration Coalition. 
Northwest Immigrant Rights Project. 
Peace Workers. 
Physicians for Human Rights. 
Political Asylum/Immigration Representa-

tion Project, Boston College Law School. 
Proyecto Adelante. 
Proyecto San Pablo. 
Robert F. Kennedy Memorial Center for 

Human Rights. 
Sponsors Organized to Assist Refugees, OR. 
Union of Council of Soviet Jews. 
U.S. Committee for Refugees. 
Vietnamese Association of Illinois. 
VIVE, Inc., An Organization for World Ref-

ugees. 

THE NEW BARS TO ASYLUM WOULD RETURN 
HUMAN RIGHTS VICTIMS TO FURTHER PERSE-
CUTION 

VOTE FOR THE LEAHY AMENDMENT 

Sections 133 and 193 of S. 269, the Immigra-
tion Control and Financial Responsibility 
Act, would give low-level immigration offi-
cers the authority to deport back to their 
persecutors refugees who were forced to flee 
persecution without valid travel documents. 
The new bars to asylum would punish people 
whose only means of fleeing repressive gov-
ernments is by using invalid travel docu-
ments. 

Many true refugees are forced to flee perse-
cution without valid travel documents either 
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1 The UNHCR Executive Committee is a group of 
representatives from 50 countries, including the 
United States, that provides policy and guidance to 
UNHCR in the exercise of its refugee protection 
mandate. 

because they do not have time to acquire 
them or because applying for them would 
threaten their lives. 

Under current law, a person who arrives in 
the United States without valid travel docu-
ments and fears persecution in his or her 
home country may go before an immigration 
judge and prove eligibility for asylum. The 
asylum seeker may be represented at the 
hearing at no cost to the government. 

The new bars to asylum would preclude 
such a person from even applying for asylum 
until he or she has proven that he or she has 
a ‘‘credible fear’’ of persecution and used the 
invalid travel documents to flee directly 
from a country where there is a ‘‘significant 
danger’’ of being returned to persecution. 
This all may have to be proven immediately 
after a stressful journey, and without the as-
sistance of counsel or an interpreter, and 
without the involvement of any judicial or 
quasi-judicial officer. 

The new bars and summary procedures are 
problematic for several reasons. 

A ‘‘false papers’’ rule would harm human 
rights victims. By definition, asylum seekers 
frequently fear persecution by the govern-
ment of their home country—the same gov-
ernment that issues travel documents and 
checks identity papers and exit permits at 
the airports and border crossings. It should 
be recalled that the United States has long 
honored Raoul Wallenberg, who saved count-
less lives during the Holocaust by issuing un-
official travel documents so that refugees 
could flee further persecution. 

Meritorious asylum seekers would be re-
turned to persecution. The INS has made se-
rious errors while trying to apply the ‘‘cred-
ible fear’’ test. Under current law, asylum 
seekers who arrive in the U.S. without valid 
travel documents are detained pending their 
hearing unless they prove a ‘‘credible fear’’ 
of persecution in their home country. Human 
rights organizations have documented many 
cases in which people were denied parole 
under this standard, but later were granted 
asylum at their hearing before an immigra-
tion judge. Under the new bars to asylum, 
they would have been returned to persecu-
tion. A summary of some of these case stud-
ies is attached. 

The Department of Justice opposes the 
new bars to asylum. Deputy Attorney Gen-
eral Jamie Gorelick wrote in her February 14 
letter to Judiciary Committee Chairman 
Orrin G. Hatch that the Justice Department 
opposes sections 133/193, noting that ‘‘Absent 
smuggling or an extraordinary migration sit-
uation, we can handle asylum applications 
for excludable aliens under our regular pro-
cedures.’’ 

The new bars would deny protection to ref-
ugees who had to change planes on route to 
the United States. Before being able to apply 
for asylum, a refugee who used false docu-
ments would have to prove that they were 
needed to leave her country or to transit 
through another country. This requirement 
would prejudice both asylum seekers who 
flee countries that do not have direct carrier 
routes to the U.S. and those who must travel 
over land through countries that do not have 
asylum laws, that may be friendly with the 
government they are fleeing, or that are hos-
tile to people of their background or nation-
ality. Refugees from Asian and African coun-
tries in particular face this situation. 

The new bars to asylum are inconsistent 
with U.s. obligations under international law 
and will inevitably lead to errors. The new 
bars lack the minimal procedural safeguards 
to prevent the mistaken return of a genuine 
refugee to certain persecution. The UNHCR 
‘‘fears that many bona fide refugees will be 
returned to countries where their lives or 
freedom will be threatened’’ if the new bars 
to asylum become law. (Letter to Sen. 

Hatch, Chairman Judiciary Cmte, March 6, 
1996). 

VOTE FOR THE LEAHY AMENDMENT 
Bob, a student at the University of Khar-

toum in Sudan, was an active member of the 
Democratic Unionist Party, an anti-govern-
ment organization. After participating in a 
peaceful student protest, he was arrested by 
the Sudanese government. He was detained 
in a 6 by 11 foot cell with 10 other prisoners 
for 2 months. During his imprisonment, he 
was repeatedly interrogated and tortured— 
he was hung by his hands and feet, beaten 
and electrically shocked. As a result of the 
torture, his elbows are permanently de-
formed. He remained active in the demo-
cratic movement after his release from pris-
on. Then, as he was walking to a democratic 
union meeting, he was again arrested and 
imprisoned. A few months later, while he 
was still in prison, he suffered a nervous 
breakdown because of the torture he suf-
fered. He was transferred to a hospital, but 
remained under arrest. Wearing a nurse’s 
uniform that his mother had smuggled into 
the hospital, Bob escaped from imprison-
ment. 

Bob’s colleagues from the democratic 
union smuggled him onto a freighter bound 
for Germany. In Germany, he borrowed an-
other person’s ID card to leave the ship. 
Knowing that the anti-immigration and 
NeoNazi movement in Germany had height-
ened and that it would be impossible to re-
ceive asylum there, Bob flew from Germany 
to the United States. He arrived without a 
passport. When he exited the plane, he imme-
diately told the INS that he wanted to apply 
for asylum. He was placed in detention. Bob 
was not released from detention because the 
INS interviewer determined he did not have 
a ‘‘credible fear’’ of persecution. He was 
granted asylum by an immigration judge. 

Alan, an Indian national, had been per-
secuted in Kashmir because of his religion. 
On several occasions, he and his family 
members were imprisoned and tortured by 
the Indian government. In July 1994 when 
the military police sought to detain him, he 
evaded arrest. A few months later his fam-
ily’s home was bombed. 

Fearing for his life, Alan fled to the United 
States using a false passport. He told the 
INS he wanted asylum immediately. He ex-
plained to the INS officials that he and his 
family had been persecuted by the Indian 
government. The INS officers at the airport 
did not think he was credible. The officials 
verbally abused Alan and denied him food 
and water until he was brought to a deten-
tion center the next day. Alan was not re-
leased from detention because the INS did 
not think he had a credible fear of persecu-
tion even though he presented the INS with 
reports about religious persecution in Kash-
mir. Alan was later granted asylum by an 
immigration judge. 

Sam, a Nigerian national, was an active 
member of a pro-democracy organization 
that was determined to ensure democratic 
elections in Nigeria. Shortly before the elec-
tions, the leader of the democracy organiza-
tion was found murdered, and several mem-
bers were arrested and subsequently dis-
appeared. The State Secret Service went to 
Sam’s house on election day searching for 
him. When Sam learned that the secret serv-
ice was searching for him, he immediately 
went into hiding, afraid that if they found 
him, he too would ‘‘disappear’’ as his col-
leagues had. 

Sam fled to the United States right out of 
hiding. He changed planes in Amsterdam. He 
traveled with a false U.S. passport. He was 
afraid that the Nigerian government would 
arrest him if he tried to leave the country 
with his own identification papers. When he 

arrived in the United States, he immediately 
told the INS that he wanted asylum. He was 
placed in detention. The INS interviewed 
him to determine whether he had a credible 
fear of persecution; the INS concluded that 
he did not. He was granted asylum by a fed-
eral court. 

Mr. LEAHY. Mr. President, I also ask 
unanimous consent that a letter from 
the U.N. High Commissioner for Refu-
gees in support be included in the 
RECORD. 

There being no objection, the letter 
was ordered to be printed in the 
RECORD, as follows: 

UNITED NATIONS, 
HIGH COMMISSIONER FOR REFUGEES, 

Washington, DC, March 19, 1996. 
Re Special Exclusion Provisions of S. 269. 
Hon. PATRICK LEAHY, 
U.S. Senate, 
Washington, DC. 

DEAR SENATOR LEAHY: I wish to express 
UNHCR’s sincere appreciation for your ef-
forts during the 14 March Judiciary Com-
mittee mark-up session to remove the spe-
cial exclusion provisions of S. 269. These pro-
visions, found in Sections 133, 141 and 193 of 
the bill, would almost certainly result in the 
U.S. returning bona fide refugees to coun-
tries where their lives or freedom would be 
threatened. 

As noted in my 6 March letter to Judiciary 
Committee Chairman Orrin Hatch, we offer 
our views regarding S. 269 with the hope that 
you and the other members of the Judiciary 
Committee will seek to adhere to the stand-
ards and principles set forth in the 1967 Pro-
tocol Relating to the Status of Refugees, to 
which the U.S. acceded in 1968. 

In particular, UNHCR is concerned with 
the following special exclusion provisions: 

(1) Lack of due process—Sections 133, 141 
and 193 provide few procedural safeguards to 
ensure that true refugees are not erro-
neously returned to persecution. 

(a) No administrative review—Under Sec-
tion 141, special exclusion orders are not sub-
ject to administrative review (p. IB–4, line 
19). Minimum procedural guidelines for ref-
ugee status determinations specify that an 
applicant should be given a reasonable time 
to appeal for a formal reconsideration of the 
decision. This principle is set forth in 
UNHCR Executive Committee Conclusion 
No. 8 (1977).1 The ‘‘prompt supervisory re-
view’’ provided for in Section 193 (p. IC–36, 
line 12) does not meet these minimum proce-
dural guidelines. 

(b) Limitation on access to counsel—Under 
Section 193, asylum-seekers arriving at US 
ports of entry with false documents or no 
documents are permitted to consult with a 
person of their choosing, only if such con-
sultation does ‘‘not delay the process’’ (p. 
IC–36, line 25). Such a limitation is in viola-
tion of the principle that applicants for asy-
lum should be given the necessary facilities 
for submitting his/her case to the authori-
ties, including the services of a competent 
interpreter and the opportunity to contact a 
representative of UNHCR (UNHCR Executive 
Committee Conclusion No. 8 (1977)). 

(2) Limitation on access to asylum—Sec-
tion 193 provides that individuals presenting 
false or no documents or who are escorted to 
the US from a vessel at sea are not per-
mitted to apply for asylum unless they trav-
eled to the US from a country of claimed 
persecution and that the false document 
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used, if any, was necessary to depart from 
the country of claimed persecution. UNHCR 
requests the US to remove this limitation 
and to adhere to international principles 
which provide as follows: 

(a) ‘‘[A]sylum should not be refused solely 
on the ground that it could be sought from 
another State. Where, however, it appears 
that a person, before requesting asylum, al-
ready has a connexion or close links with an-
other State, he may if it appears fair and 
reasonable be called upon first to request 
asylum from that State’’ (UNHCR Executive 
Committee Conclusion No. 15 (1979) (empha-
sis added)). 

(b) When refugees and asylum-seekers 
move in an irregular manner (without proper 
documentation) from a country where they 
have already found protection, they may be 
returned to that country if, in addition to 
being protected against refoulement (i.e. 
protected against return to a country where 
their lives or freedom would be threatened), 
they are treated in accordance with ‘‘recog-
nized basic human standards’’ (UNHCR Exec-
utive Committee Conclusion No. 58 (1989)). 
UNHCR is prepared to assist in practical ar-
rangement for the readmission and reception 
of such persons, consistent with these inter-
national standards. 

(3) Credible fear standard—Sections 133, 141 
and 193 create a new, heightened threshold 
standard that asylum-seekers must meet be-
fore they are permitted to present their 
claims in a hearing before an immigration 
judge. Under these sections, asylum-seekers 
who are brought or escorted to the US from 
a vessel at sea (Sections 133 and 141), who 
have entered the US without inspection, but 
have not resided in the US for two years or 
more (Section 141), who arrive during an ‘‘ex-
traordinary migration situation’’ (Section 
141) or who arrive at a port of entry with 
false documents or no documents (Section 
193) must first establish a ‘‘credible fear’’ of 
persecution before they are permitted to 
present their claims in an asylum hearing 
before an immigration judge. UNHCR urges 
the adoption of a ‘‘manifestly unfounded’’ or 
‘‘clearly abusive’’ standard which would re-
duce the risk that a bona fide refugee is erro-
neously returned to a country where s/he has 
a well-founded fear of persecution. This 
international standard for expeditious ref-
ugee status determinations is set forth in 
UNHCR Executive Committee Conclusion 
No. 30 (1983). 

We are hopeful that you will support the 
elimination of a deadline for filing asylum 
applications. Failure to submit a request 
within a certain time limit should not lead 
to an asylum request being excluded from 
consideration (UNHCR Executive Committee 
Conclusion No. 15 (1979)). Under this inter-
national principle, the US is obliged to pro-
tect refugees from return to danger regard-
less of whether a filing deadline has been 
met. 

Again, I thank you for your efforts to en-
sure that refugees are protected from return 
to countries of persecution. Please do not 
hesitate to contact my Office if UNHCR may 
be of any further assistance to you, your 
staff or other members of the Committee. 

Sincerely, 
ANNE WILLEM BIJLEVELD, 

Representative. 

Mr. LEAHY. Mr. President, I am not 
in any way trying to derail this bill. I 
am just saying that this is something 
that was tucked into it in the middle of 
the night. Nobody ever had a chance to 
debate it. It is in here. And it is going 
to make it impossible, or nearly impos-
sible, for anyone from Fidel Castro’s 
sister to somebody escaping torture 

and religious persecution to come to 
the United States, if traveling through 
a second country or traveling with a 
false passport to do it. 

That makes no sense. That is not an 
antiterrorist situation. Look at 
‘‘Schindler’s List.’’ Remember Raoul 
Wallenberg. Think about those who es-
caped persecution by using false pass-
ports as a way they could get out of the 
country. They may well have to go 
through an intermediate country to 
get to the greatest nation of freedom 
on Earth. Just because somebody 
slipped these provisions into the con-
ference report, let us not go along with 
it. This is something that should be de-
bated. 

Our own Department of Justice does 
not support these provisions of the bill. 
I think in fact the Justice Department 
reiterated their opposition to them in 
an April 16 letter on similar provisions 
in the immigration bill to the majority 
leader. Deputy Attorney General 
Gorelick wrote us, ‘‘absent smuggling 
or an extraordinary migration situa-
tion, we can handle asylum applica-
tions for excludable aliens under our 
regular procedures.’’ 

I reserve the balance of my time and 
yield to the Senator from Utah. 

Mr. HATCH addressed the Chair. 
The PRESIDING OFFICER. The 

Chair recognizes the Senator from 
Utah. 

Mr. HATCH. Mr. President, I do not 
really have anything more to say other 
than this is a very important piece of 
legislation. It is a key piece of legisla-
tion. It is desired by almost everybody 
who wants to do anything against ter-
rorism. It is effective and strong. Even 
though we acknowledge we do not have 
everything everybody wants in this 
bill, it is a darn good bill that will 
make a real difference. If this motion 
or any motion to recommit passes, this 
bill is dead, it will be killed. So we sim-
ply have to defeat any and all motions 
to recommit. I will move to table the 
amendment at the appropriate time. I 
am prepared to yield back the balance 
of my time on this amendment. 

Mr. BIDEN addressed the Chair. 
The PRESIDING OFFICER. The 

Chair recognizes the Senator from 
Delaware. 

Mr. BIDEN. Mr. President, the Sen-
ator from Utah, the distinguished 
chairman of the committee, keeps ref-
erencing that—— 

The PRESIDING OFFICER. Does the 
Senator from Vermont yield time to 
the Senator from Delaware? 

Mr. LEAHY. Yes. I understand I have 
about 4 minutes. I yield 2 minutes to 
the Senator from Delaware. 

Mr. BIDEN. Mr. President, the Sen-
ator from Utah keeps saying anything 
will kill this bill. That is not true. This 
is not ‘‘kill this bill.’’ If we send this 
back to conference for one or two or 12 
amendments it does not kill this bill. 
Every major bill we had, including the 
crime bill, we sent back to conference 
with instructions—at least on three oc-
casions. This will not kill this bill. 

Some of this has not been well 
thought out. Much of what we left out 
of the bill, I am convinced, on reconsid-
eration by our friends in the House, 
they would change their view. But I 
want to make it clear, I do not believe 
there is any evidence to suggest that 
sending this back to conference with 
specific instructions would kill the 
bill. 

I am prepared, if the chairman and if 
Senator LEAHY is, to yield back. I yield 
the floor. 

Mr. LEAHY addressed the Chair. 
The PRESIDING OFFICER. The 

Chair recognizes the Senator from 
Vermont. 

Mr. LEAHY. Does the Senator from 
California care to speak on this? 

Mrs. BOXER. No. I am waiting for 
the next motion. 

Mr. LEAHY. Mr. President, I thought 
Senator KENNEDY wished to speak on 
this. 

I am ready to yield back the balance 
of my time. 

Mr. HATCH. I am prepared to yield 
back the balance of my time. 

The PRESIDING OFFICER. All time 
has been yielded back. 

Mr. HATCH. Mr. President, I ask 
unanimous consent that the pending 
Leahy motion to recommit be tempo-
rarily set aside with the vote to occur 
on or in relation to the Leahy motion 
after completion of debate on the next 
motion to recommit. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. HATCH. Senators should be 
aware there will be two consecutive 
rollcall votes following completion of 
all debate on the next motion. 

Mr. President, I also ask unanimous 
consent to move to table the Leahy 
amendment and ask for the yeas and 
nays. 

The PRESIDING OFFICER. Is there a 
sufficient second? There appears to be. 

The yeas and nays were ordered. 
Mr. BIDEN addressed the Chair. 
The PRESIDING OFFICER. The 

Chair recognizes the Senator from 
Delaware. 

Mr. BIDEN. Mr. President, for the 
benefit of my colleagues, to review the 
bidding from yesterday, the distin-
guished chairman of the committee 
and I agreed on a unanimous-consent 
proposal that we have one-half hour on 
each of up to as many as 14 motions. I 
doubt there will be that many. But we 
will move them out seriatim here. I see 
my distinguished colleague from Cali-
fornia, Senator BOXER, is on the floor 
prepared to go with her motion, to 
begin to debate her motion. So I would, 
with the permission of the Senator 
from Utah, yield to the Senator from 
California for that purpose. 

I will make one important point, Mr. 
President. At the appropriate time I 
will make the motion. As I understand 
the parliamentary situation, debate 
must be concluded before I make the 
motion, otherwise the motion is sub-
ject to immediately being tabled, 
which I do not think my friend has any 
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Americans to contribute to campaigns and 
to run for office,’’ said a newspaper ad that 
ran in the Minnesota Democrat’s district. 
‘‘The next time you see Rep. David Minge 
ask him this simple question: Why do you 
want more millionaires in Congress?’’ 

NABPAC also is encouraging its members 
to cut off contributions to lawmakers who 
support the bill, and last month sent a 
memorandum to members of Congress en-
closing copies of its ads. ‘‘The plans are to 
aggressively market this in other appro-
priate areas of the country,’’ NABPAC exec-
utive vice president Steven F. Stockmeyer 
said in the memo. 

Three sponsors of the campaign finance 
bill in the House, Reps. Christopher Shays 
(R-Conn.), Martin T. Meehan (D-Mass.) and 
Linda A. Smith (R-Wash.), fired back at 
NABPAC in a letter to its members last 
week, calling the memorandum a ‘‘thinly 
veiled threat to keep members from co-spon-
soring’’ the legislation. 

‘‘[I]ntimidating members into staying off 
of the bill by either subtly or blatantly 
threatening to withhold campaign contribu-
tions is disgraceful and justifies why our leg-
islation is needed,’’ they wrote. ‘‘Frankly, 
these efforts simply inspire us further to try 
to end the system of checkbook lobbying in 
Washington.’’ 

But Shays said yesterday that ‘‘some 
members are [scared] because they don’t 
want to be the enemy of these groups.’’ A 
Common Cause study released last week 
found that NABPAC members gave $106 mil-
lion to current members of Congress from 
1985 to 1995. 

In addition to abolishing PACs, the cam-
paign finance bill, sponsored in the Senate 
by Sens. John McCain (R-Ariz.), Russell 
Feingold (D-Wis.) and Fred D. Thompson (R- 
Tenn.), would set voluntary state-by-state 
spending limits and, for those who agree to 
the limits, require television stations to 
offer 30 minutes of free time in evening hours 
and cut rates for other advertising before 
primary and general elections. 

Critics contend that abolishing PACs 
would diminish the ability of average citi-
zens to join together to have their voices 
head and would increase the influence of 
wealthy citizens. 

Mr. FEINGOLD. Mr. President, what 
this article is about is a reaction to the 
effort that Senator MCCAIN and I and 
others have been preparing to try to 
change our Nation’s campaign financ-
ing system. There are those who have 
indicated that the effort will go no-
where because it is already too late in 
the 104th Congress, and that it is just 
going to go the way of all other cam-
paign finance reform efforts in the 
past. 

Frankly, Mr. President, this article 
gives me heart. It is eloquent testi-
mony to the reason why we have got to 
have campaign finance reform in this 
country and why we need it now. What 
happened yesterday was, according to 
the article, an unusual alliance of 
unions, businesses, and liberal-conserv-
ative groups trying to defeat campaign 
finance legislation that would abolish 
political action committees and other 
restrictions on election spending, got 
together, all together, to try to kill the 
McCain-Feingold bill. It included 
groups such as the AFL–CIO, the NEA, 
National Association of Letter Car-
riers, the National Association of Busi-
ness Political Action Committees, Cato 
Institute, Conservative Caucus, Ameri-

cans for Tax Reform, EMILY’s List— 
you name it—National Association of 
Broadcasters, the American Dental As-
sociation. This was a gathering of all 
the special interests in Washington, 
even before we have had the bill come 
up, saying, ‘‘Let’s kill it before it has a 
chance to live.’’ 

The reason it gives me heart, Mr. 
President, really, there are two rea-
sons. First of all, if this bill is not 
going anywhere, what are they worried 
about? Why are they coming together, 
as they so infrequently do, to kill a 
piece of legislation that is the first bi-
partisan effort in 10 years in this body 
to try to do something about the out-
rageous amount of money that is spent 
on campaigns and the outrageous influ-
ence that this community, Wash-
ington, has on the entire political proc-
ess in this country? 

I recall when I ran for the U.S. Sen-
ate, I might talk to somebody from the 
labor community or to an independent 
banker, and they would say, ‘‘Gee, we 
think you are a pretty good candidate, 
but first I have to check with Wash-
ington to see if I can support you.’’ 
That is how the current system works. 
You have to check in with Washington 
first. I think that gives way too much 
power to this town and way too much 
power to these special interests that 
want to kill campaign finance reform 
in this Congress. 

It gives me heart that there is con-
cern. It also gives me heart that they 
are drawing attention to the fact. In 
fact, this article is eloquent testimony 
to what is really going on in this coun-
try. There is too much money in this 
town; there is too much money in these 
elections. What they are trying to do, 
Ann McBride of Common Cause pointed 
out, is to preserve the status quo, the 
meeting of labor and business coming 
together and agreeing on the one thing 
they can agree on, which is maintain-
ing the status quo and their ability to 
use money to buy outcomes on Capitol 
Hill. 

What our bipartisan effort is about is 
returning the power back to the people 
in their own home States, to let them 
have more influence over elections 
than the special interests that run this 
town. We will join this issue on the 
floor, and we will fight these special in-
terests head on, regardless of their new 
coalitions. 

Mr. President, I simply indicate we 
are prepared, as I did a couple of days 
ago along with other Senators, we are 
prepared to offer this as an amendment 
to a bill in the near future, or if the 
leadership sees it this way, to bring 
this up as separate legislation. The 
time is drawing near for campaign fi-
nance reform. 

I thank the Chair. I yield the floor. 
f 

IMMIGRATION CONTROL AND FI-
NANCIAL RESPONSIBILITY ACT 
OF 1996 

The Senate continued with consider-
ation of the bill. 

AMENDMENT NO. 3780 TO AMENDMENT NO. 3743 
(Purpose: To provide minimum safeguards in 

expedited exclusion procedure to prevent 
returning bona fide refugees to their perse-
cutors) 
Mr. LEAHY. Mr. President, I send an 

amendment to the desk. 
The PRESIDING OFFICER. The 

clerk will report. 
The legislative clerk read as follows: 
The Senator from Vermont [Mr. LEAHY], 

for himself, Mr. DEWINE, Mr. HATFIELD, and 
Mr. KERRY, proposes an amendment num-
bered 3780 to amendment No. 3743. 

Mr. LEAHY. Mr. President, I ask 
unanimous consent reading of the 
amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 
Strike sections 131 and 132. 
Strike section 141 and insert the following: 

SEC. 141. SPECIAL EXCLUSION IN EXTRAOR-
DINARY MIGRATION SITUATIONS. 

(a) IN GENERAL.—The Immigration and Na-
tionality Act is amended by adding after sec-
tion 236 (8 U.S.C. 1226) the following new sec-
tion: 

‘‘SPECIAL EXCLUSION IN EXTRAORDINARY 
MIGRATION SITUATIONS 

‘‘SEC. 236A. (a) IN GENERAL.— 
‘‘(1) Notwithstanding the provisions of sec-

tions 235(b) and 236, and subject to sub-
section (c), if the Attorney General deter-
mines that the numbers or circumstances of 
aliens en route to or arriving in the United 
States, by land, sea, or air, present an ex-
traordinary migration situation, the Attor-
ney General may, without referral to a spe-
cial inquiry officer, order the exclusion and 
deportation of any alien who is found to be 
excludable under section 212(a) (6)(C) or (7). 

‘‘(2) As used in this section, the term ‘ex-
traordinary migration situation’ means the 
arrival or imminent arrival in the United 
States or its territorial waters of aliens who 
by their numbers or circumstances substan-
tially exceed the capacity of the inspection 
and examination of such aliens. 

‘‘(3) Subject to paragraph (4), the deter-
mination whether there exists an extraor-
dinary migration situation within the mean-
ing of paragraphs (1) and (2) is committed to 
the sole and exclusive discretion of the At-
torney General. 

‘‘(4) The provisions of this subsection may 
be invoked under paragraph (1) for a period 
not to exceed 90 days, unless within such 90- 
day period or extension thereof, the Attor-
ney General determines, after consultation 
with the Committees on the Judiciary of the 
Senate and the House of Representatives, 
that an extraordinary migration situation 
continues to warrant such procedures re-
maining in effect for an additional 90-day pe-
riod. 

‘‘(5) No alien may be ordered specially ex-
cluded under paragraph (1) if— 

‘‘(A) such alien is eligible to seek asylum 
under section 208; and 

‘‘(B) the Attorney General determines, in 
the procedure described in subsection (b), 
that such alien has a credible fear of persecu-
tion on account of race, religion, nation-
ality, membership in a particular social 
group or political opinion in the country of 
such person’s nationality, or in the case of a 
person having no nationality, the country in 
which such person last habitually resided. 

‘‘(6) A special exclusion order entered in 
accordance with the provisions of this sec-
tion is not subject to administrative review 
other than as provided in this section, except 
that the Attorney General shall provide by 
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regulation for a prompt administrative re-
view of such an order against an applicant 
who claims under oath, or as permitted 
under penalty of perjury under section 1746 
of title 28, United States Code, after having 
been warned of the penalties for falsely mak-
ing such claim under such conditions, to 
have been, and appears to have been, law-
fully admitted for permanent residence. 

‘‘(7) A special exclusion order entered in 
accordance with the provisions of this sec-
tion shall have the same effect as if the alien 
had been ordered excluded and deported pur-
suant to section 236. 

‘‘(8) Nothing in this subsection shall be 
construed as requiring an inquiry before a 
special inquiry officer in the case of an alien 
crewman. 

‘‘(b) PROCEDURE FOR USING SPECIAL EXCLU-
SION.—(1) When the Attorney General has de-
termined pursuant to this section that an ex-
traordinary migration situation exists and 
an alien subject to special exclusion under 
such section has indicated a desire to apply 
for asylum or withholding of deportation 
under section 243(h) or has indicated a fear of 
persecution upon return, the immigration of-
ficer shall refer the matter to an asylum offi-
cer. 

‘‘(2) Such asylum officer shall interview 
the alien to determine whether the alien has 
a credible fear of persecution (or of return to 
persecution) in or from the country of such 
alien’s nationality, or in the case of a person 
having no nationality, the country in which 
such alien last habitually resided. 

‘‘(3) The Attorney General shall provide in-
formation concerning the procedures de-
scribed in this section to any alien who is 
subject to such provisions. The alien may 
consult with or be represented by a person or 
persons of the alien’s choosing according to 
regulations prescribed by the Attorney Gen-
eral. Such consultation and representation 
shall be at no expense to the Government 
and shall not unreasonably delay the proc-
ess. 

‘‘(4) The application for asylum or with-
holding of deportation of an alien who has 
been determined under the procedure de-
scribed in paragraph (2) to have a credible 
fear of persecution shall be determined in 
due course by a special inquiry officer during 
a hearing on the exclusion of such alien. 

‘‘(5) If the officer determines that the alien 
does not have a credible fear of persecution 
in (or of return to persecution from) the 
country or countries referred to in paragraph 
(2), the alien may be specially excluded and 
deported in accordance with this section. 

‘‘(6) The Attorney General shall provide by 
regulation for a single level of administra-
tive appellate review of a special exclusion 
order entered in accordance with the provi-
sions of this section. 

‘‘(7) As used in this section, the term ‘asy-
lum officer’ means an immigration officer 
who— 

‘‘(A) has had extensive professional train-
ing in country conditions, asylum law, and 
interview techniques; 

‘‘(B) has had at least one year of experi-
ence adjudicating affirmative asylum appli-
cations of aliens who are not in special ex-
clusion proceedings; and 

‘‘(C) is supervised by an officer who meets 
the qualifications described in subpara-
graphs (A) and (B). 

‘‘(8) As used in this section, the term ‘cred-
ible fear of persecution’ means that, in light 
of statements and evidence produced by the 
alien in support of the alien’s claim, and of 
such other facts as are known to the officer 
about country conditions, a claim by the 
alien that the alien is eligible for asylum 
under section 208 would not be manifestly 
unfounded. 

‘‘(c) ALIENS FLEEING ONGOING ARMED CON-
FLICT, TORTURE, SYSTEMATIC PERSECUTION, 

AND OTHER DEPRIVATIONS OF HUMAN 
RIGHTS.—Notwithstanding any other provi-
sion of this section, the Attorney General 
may, in the Attorney General’s discretion, 
proceed in accordance with section 236 with 
regard to any alien fleeing from a country 
where— 

‘‘(1) the government (or a group within the 
country that the government is unable or 
unwilling to control) engages in— 

‘‘(A) torture or other cruel, inhuman, or 
degrading treatment or punishment; 

‘‘(B) prolonged arbitrary detention without 
charges or trial; 

‘‘(C) abduction, forced disappearance or 
clandestine detention; or 

‘‘(D) systematic persecution; or 
‘‘(2) an ongoing armed conflict or other ex-

traordinary conditions would pose a serious 
threat to the alien’s personal safety.’’. 

(b) CONFORMING AMENDMENTS.—(1)(A) Sec-
tion 235(b) of the Immigration and Nation-
ality Act (8 U.S.C. 1225b) is amended to read 
as follows: 

‘‘(b) Every alien (other than an alien crew-
man), and except as otherwise provided in 
subsection (c) of this section and in section 
273(d), who may not appear to the examining 
officer at the port of arrival to be clearly and 
beyond a doubt entitled to land shall be de-
tained for further inquiry to be conducted by 
a special inquiry officer. The decision of the 
examining immigration officer, if favorable 
to the admission of any alien, shall be sub-
ject to challenge by any other immigration 
officer and such challenge shall operate to 
take the alien, whose privilege to land is so 
challenged, before a special inquiry officer.’’. 

(B) Section 237(a) of the Immigration and 
Nationality Act (8 U.S.C. 1227a) is amended— 

(i) in the second sentence of paragraph (1), 
by striking ‘‘Subject to section 235(b)(1), de-
portation’’ and inserting ‘‘Deportation’’; and 

(ii) in the first sentence of paragraph (2), 
by striking ‘‘Subject to section (b)(1), if’’ and 
inserting ‘‘If’’. 

(2)(A) Section 106 of the Immigration and 
Nationality Act (8 U.S.C. 1105a) is amended— 

(i) by striking subsection (e); and 
(ii) by amending the section heading to 

read as follows: ‘‘JUDICIAL REVIEW OF ORDERS 
OF DEPORTATION AND EXCLUSION’’. 

(B) Section 235(d) (8 U.S.C. 1225d) is re-
pealed. 

(C) The item relating to section 106 in the 
table of contents of the Immigration and Na-
tionality Act is amended to read as follows: 
‘‘106. Judicial review of orders of deportation 

and exclusion.’’. 
(3) Section 241(d) (8 U.S.C. 1251d) is re-

pealed. 
In section 142, strike the new section 106(f) 

of the Immigration and Nationality Act (8 
U.S.C. 1105f). 

Strike section 193. 
On page 178, line 8, strike ‘‘and subject to 

subsection (b),’’. 
Strike section 198(b). 

Mr. LEAHY. Mr. President, this 
amendment is offered on behalf of my-
self, the distinguished Presiding Offi-
cer, the distinguished senior Senator 
from Oregon [Mr. HATFIELD], and the 
distinguished Senator from Massachu-
setts [Mr. KERRY]. 

I offer this amendment to the provi-
sions in the bill that I believe gut our 
asylum law. This is not just my opin-
ion but is the opinion of at editorial 
boards from newspapers that normally 
do not agree with each other. 

Let me first refer to the editorial in 
The Washington Times yesterday. It 
says: 

In their rush to pass an anti-terrorism bill, 
lawmakers perhaps unwillingly and unneces-

sarily restricted the present rights of per-
sons seeking asylum in this country to es-
cape political or religious persecution in 
their own countries. Such persons used to 
get a hearing before an immigration judge. 
Now they can be sent home without a hear-
ing or judicial review. Lawmakers should re-
store procedural protections for asylum- 
seekers. 

Then the Washington Post, in an-
other editorial today, speaks of the 
antiterrorism law being revisited and 
says, again, that this amendment 
should be supported. 

I ask unanimous consent to have 
printed in the RECORD those two edi-
torials. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 
[From the Washington Times, Apr. 30, 1996] 
IMMIGRANTS AND OTHER ORDINARY PEOPLE 
The story goes that Texas Sen. Phil 

Gramm was attending a National Republican 
Senatorial Committee meeting with political 
supporters a few years ago when a woman 
rose and asked an awkward question. ‘‘Sen. 
Gramm,’’ she said, ‘‘why do all the people 
here talk funny?’’ As it happened, about 80 
percent of those supporters were first-gen-
eration Americans—immigrants—and Mr. 
Gramm says you could hear the collective 
gulp from the room about 100 miles away. 
His answer? ‘‘Ma’am, ’cause this is Amer-
ica.’’ 

He elaborated on that answer in memo-
rable remarks to the Senate last week. ‘‘If 
we ever get to the point where we do not 
have a few citizens who talk funny, if we 
ever get to the point where we do not have a 
new infusion of energy and a new spark to 
the American dream, then the American 
dream is going to start to die. It is not going 
to fade, and it is not going to die on my 
watch in the U.S. Senate.’’ 

No doubt in part because of his emotional 
speech, the Senate last week defeated legis-
lation that would have effectively limited 
immigration. But the chamber is not done 
with this issue. If you want to see just how 
far some lawmakers would go to restrict peo-
ple who, as Mr. Gramm puts it, talk funny, 
then consider some of the immigration legis-
lation up for a vote as early as this week. 

Perhaps the most controversial issue in-
volves so-called demonstration projects in-
tended to test the use of verification systems 
for workers in this country. The idea is that 
if the government could just figure out how 
to keep illegal immigrants from working 
then fewer would come here in the first 
place. Presto, no more illegal immigration. 

This editorial page has said from the be-
ginning of this debate that it sees nothing 
wrong with a person’s coming here to work. 
As the quotable Mr. Gramm put the matter 
the other day, ‘‘We have room in America for 
people who come with their sleeves rolled up, 
ready to go to work. But we do not have 
room for people who come with their hand 
out.’’ Exactly right. 

Laying the groundwork for a national 
identification system, as the demonstration 
projects do, sets a terrible precedent. What 
has this country come to that it would re-
quire aspiring workers to get permission 
from the government before they can roll up 
their sleeves and get to work? Work is not an 
entitlement to be disbursed by the politi-
cally powerful for the benefit of the politi-
cally favored. Nor is it something to be 
trusted to some distant federal worker. 

Even if one assumes the government can 
manage a national ID system, how is it going 
to match the ID with the worker? With fin-
gerprints? With blood and tissue samples? 

VerDate Aug 31 2005 05:57 Jun 21, 2008 Jkt 041999 PO 00000 Frm 00010 Fmt 4624 Sfmt 0634 J:\ODA16\1996_F~1\S01MY6.REC S01MY6m
m

ah
er

 o
n 

M
IK

E
T

E
M

P
 w

ith
 S

O
C

IA
L 

S
E

C
U

R
IT

Y
 N

U
M

B
E

R
S

Case 1:25-cv-00872-JMC     Document 55-12     Filed 03/03/26     Page 189 of 280



CONGRESSIONAL RECORD — SENATE S4459 May 1, 1996 
That’s the sort of treatment ordinarily re-
served for criminals, not mere workers. 

There’s one other thing to keep in mind 
when senators take up immigration reform. 
In their rush to pass an anti-terrorism bill, 
lawmakers perhaps unwittingly and unneces-
sarily restricted the present rights of per-
sons seeking asylum in this country to es-
cape political or religious persecution in 
their own countries. Such persons used to 
get a hearing before an immigration judge. 
Now they can be sent home without a hear-
ing or judicial review. Lawmakers should re-
store procedural protections for asylum- 
seekers. 

There’s room here for workers. There’s 
room here for people who genuinely need 
asylum. ‘‘America is not a great and power-
ful country because the most brilliant and 
talented people in the world came to live 
here,’’ said Mr. Gramm. ‘‘America is a great 
and powerful country because it was here 
that ordinary people like you and me have 
had more opportunity and more freedom 
than any other people who have ever lived on 
the face of the Earth. And with that oppor-
tunity and with that freedom, ordinary peo-
ple like us have been able to do extraor-
dinary things.’’ 

[From the Washington Post, May 1, 1996] 
THE TERRORISM LAW REVISITED 

Think back about 10 days to the 
celebratory pictures of the president signing 
the terrorism bill. That measure, deeply 
flawed by provisions restricting habeas cor-
pus, allowing the use of secret evidence at 
deportation proceedings and providing for 
summary exclusion of asylum-seekers, was 
hailed as a vital bulwark protecting Ameri-
cans against international terrorists. In the 
rush to pass that legislation by April 19, the 
first anniversary of the Oklahoma City 
bombing, scant attention was paid to Sen. 
Patrick Leahy, who pointed out some of 
these flaws. But this week, when the 
Vermont Democrat seeks to use the pending 
immigration bill to repeal one of them, the 
administration is on his side. 

Every year, thousands of individuals arrive 
in this country seeking asylum from perse-
cution. Until recently, this process was sub-
ject to a lot of abuse. Claimants were admit-
ted, given a work permit and released with 
the understanding that they would show up 
some time in the distant future (there were 
terrible backlogs then) for a hearing. Most of 
them simply disappeared into the general 
population and were never heard from again. 
But the Immigration and Naturalization 
Service (INS) instituted reforms early in 
1994—streamlining procedures, withholding 
work permits and keeping many claimants 
in custody until their hearings—which have 
reduced the problem substantially. The sys-
tem now in place works well, and both the 
Justice Department and the INS say there is 
no need for change. 

But in the rush ‘‘to combat terrorism’’ 
Congress passed, and the president signed, 
new restrictions that create a presumption 
that anyone seeking asylum who enters with 
false documents, or has traveled through 
other countries to get here, does not have a 
valid claim. In these cases, the claimant 
would have to make his case to an immigra-
tion officer on site, without any guarantee 
that he can be represented by a lawyer or 
even have an interpreter. If he does not per-
suade this official, he can be returned to his 
own country summarily without further 
hearing before an immigration judge or re-
view by the Board of Immigration Appeals. 

It is fair to suspect anyone who enters the 
country with a false passport, or who has left 
a place of safety in Western Europe, for ex-
ample, to ask for asylum here. But sus-

picions need to be proved. It should surprise 
no one that persecuted people might not be 
able to apply for passports in their own 
countries, or might have to use a false name 
to get out. And a two-hour layover in Ger-
many or France on a long flight to freedom 
shouldn’t disqualify an applicant for asylum. 
Sen. Leahy’s effort, which has the backing of 
the people charged with enforcing the immi-
gration laws, should be supported. 

Mr. LEAHY. Now, we should be clear 
what the provisions of the bill do and 
what they and our amendment do not 
concern. These are not provisions that 
cover alien terrorists. It is safe to say 
that there is not a single Member of 
this body who wants to allow alien ter-
rorists into our midst. That is not a 
partisan issue; every single Member of 
this body is against terrorists. We can 
accept that as a point of fact. 

There are a number of other provi-
sions in the antiterrorism law that the 
President signed last week that cover 
the exclusion of those affiliated with 
foreign terrorist organizations. They 
forbid the grant of asylum to alien ter-
rorists. 

We are not seeking to defend alien 
smuggling or false documentation used 
for that purpose. That is already a 
crime. Senators DEWINE, HATFIELD, 
KERRY, and I totally agree on that. 

But we know that there are some cir-
cumstances and there are some oppres-
sive regimes in the world from which 
escape may well entail the use of false 
papers. We want to make sure that we 
do not create barriers to true refugees 
and those deserving asylum, and pre-
vent them from making an application 
for asylum. 

Let me give an example, using first a 
hypothetical and then go to some real 
examples. You are in a country with an 
oppressive regime. You are in a coun-
try where you are being persecuted for 
your religious beliefs or your political 
beliefs. In fact, you may even face 
death for your religious beliefs or your 
belief in democracy. You know that the 
arm of that government is out to get 
you. These are not cases of just para-
noia; they may already have gone and 
killed members of your family for simi-
lar beliefs. You look at the one great 
beacon of freedom: the United States of 
America. You figure, ‘‘How do I get 
there?’’ 

Now, you are facing the possibility of 
a death penalty for your religious be-
liefs. Do you think you could walk 
down to the government that is out to 
kill you for those religious beliefs and 
say, ‘‘Could I please have a passport? 
Here is my name and address. And, by 
the way, I want to book passage, I want 
a visa and I want to go directly to the 
United States.’’ 

We all know what would happen in a 
case like that. The realty of the situa-
tion is that people in those cir-
cumstances are probably going to get a 
forged or a false passport. They are not 
going to go on a flight that will go di-
rectly to the United States because 
that is something the government may 
be watching. They are going to go to 
another country—maybe a neighboring 

country, maybe two or three coun-
tries—and then make it to the United 
States. 

Under the immigration law that is 
before us, once they got here, because 
they used false passports and went 
through other countries, they are prob-
ably going to be summarily sent back. 
Summarily being sent back is in an 
equal amount of time to the summary 
execution or imprisonment that they 
face when they arrive back in their 
home country. 

Now, let us be realistic. The Justice 
Department does not want these provi-
sions and has not requested them. They 
were not recommended by the Jordan 
Commission. The Department has told 
us that they want a type of standby au-
thority in case of immigration emer-
gency, similar to what I have proposed 
in this amendment. 

Think of some of the history of this 
country. Fidel Castro’s daughter came 
to this country and was granted asy-
lum, for appropriate reasons, and, of 
course, with great political fanfare. 
But Fidel Castro’s daughter did not fly 
directly to the United States with a 
passport bearing her name. She took a 
false passport, she went to Spain, and 
then came here. Under this new law, we 
would likely have said, ‘‘Sorry, you are 
out.’’ 

The most recent and famous example 
of why we must not adopt the summary 
exclusion provisions of this bill is, of 
course, the case of Fauziya Kasinga 
and her flight from Togo to avoid fe-
male genital mutilation. We first 
talked about that case here in the Sen-
ate a couple of weeks ago. 

There have been two extremely posi-
tive developments since then. First, 
the INS filed a brief with the Board of 
Immigration Appeals, arguing—I be-
lieve for the first time—that the fear of 
female genital mutilation should 
present a sufficient cause to seek asy-
lum in the United States. 

I do not think there should have been 
any question about this. If there is any 
doubt, we should amend this bill or law 
without hesitation to ensure that 
flight from such practices are covered 
by our asylum policies, as the Senator 
from Nevada [Mr. REID] has already 
suggested. 

Second, last Thursday, April 25, after 
more than a year in detention under 
conditions that subjected her to unnec-
essary hardship, Ms. Kasinga was fi-
nally released by INS to await deter-
mination by the Board on her asylum 
application. 

Her case was first reported on the 
front page of the April 15 New York 
Times by Celia Dugger. Both she and 
her newspaper deserve a great deal of 
credit for bringing this to our atten-
tion. 

Ms. Kasinga has sought for 2 years to 
find sanctuary in this country, only to 
be detained, tear-gassed, beaten, iso-
lated and abused. 

Well, now we all realize how bad this 
is. It is something that should outrage 
men and women alike. I believe it does 
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outrage men and women in this coun-
try. 

Unfortunately, one thing has not 
changed yet, that is the provision I am 
seeking to amend in this bill. The pro-
visions in the bill would still sum-
marily exclude Ms. Kasinga, and others 
like her, from ever making an asylum 
claim. She traveled through Germany 
on a false British passport in order to 
escape mutilation in Togo. Under the 
bill before us, she would be subjected to 
summary exclusion at the border with-
out judicial review. 

In fact, does anybody in this body be-
lieve that an immigration officer at 
her point of entry would, as a matter of 
first impression, have agreed with her 
claim that fear of female genital muti-
lation was a proper ground to seek asy-
lum? 

We should, instead, restore protec-
tions in our laws to protect her ability 
to get a fair opportunity to be heard. 

On April 19, Anthony Lewis wrote a 
column for the New York Times that 
captured the essence of this issue. In 
his column, he notes, ‘‘The asylum pro-
visions effectively impose the absurd 
presumption that anyone who flees a 
country without proper papers is not a 
genuine refugee.’’ As Mr. Lewis puts it, 
‘‘Political asylum is one saving grace 
in a world of too much political bru-
tality. Why should Americans want to 
undermine the asylum concept?’’ In-
deed. 

This is what has always distin-
guished the United States in our 200 
years of constitutional history—200 
years as a Nation protecting democ-
racy and individual freedoms and 
rights more than any other country in 
existence. No wonder people seek asy-
lum in the United States. No wonder 
people facing religious persecution, or 
political persecution, or physical perse-
cution, look to the United States, 
knowing that we are the symbol of 
freedom. But that symbol would be tar-
nished if we were to close our doors. 

Mr. President, in Mr. Lewis’ column, 
he wrote: ‘‘The Senate will in fact have 
another chance to consider the issue 
when it takes up the immigration 
bill.’’ 

I ask unanimous consent that a copy 
of Mr. Lewis’ column be printed in the 
RECORD. 

There being no objection, the article 
was ordered to be printed in the 
RECORD, as follows: 

[From the New York Times, Apr. 19, 1996] 
SLAMMING THE DOOR 
(By Anthony Lewis) 

BOSTON.—The case of 19–year–old Fauzlya 
Kasinga, who says she fled her native Togo 
to avoid the rite of female genital mutila-
tion, has aroused much sympathy. She ar-
rived at Newark Airport in 1994, told officials 
she was using someone else’s passport, 
sought asylum, was turned down and has 
been held in prison ever since. The Board of 
Immigration Appeals will hear her appeal on 
May 2. 

But in future we are not likely to know 
about desperate people like Ms. Kasinga. If 
their pleas for asylum are turned down by a 
low-level U.S. immigration officer, they will 

not be allowed to appeal—and review by the 
courts will be barred. They will be sent back 
at once to the land where they face persecu-
tion. 

This extraordinary change in our law is 
part of the counter-terrorism bill awaiting 
President Clinton’s signature. It is not di-
rected at terrorists. It applies to anyone 
seeking asylum who arrives here with false 
documents or none—the situation of many 
people fleeing persecution. 

The issue raised in Fauzlya Kasinga’s case, 
female genital mutilation, is an important 
one: Does that cruel practice come within 
the grounds for asylum? But the new sum-
mary process of exclusion will affect many 
more people seeking asylum for traditional 
reasons: the man fleeing a Nigerian Govern-
ment that executed his political colleagues, 
for example, or the Vietnamese who escaped 
from a re-education camp. 

The asylum provisions effectively impose 
the absurd presumption that anyone who 
flees a country without proper papers is not 
a genuine refugee. By that test Fidel Cas-
tro’s daughter was not a true refugee be-
cause she fled Cuba with a false passport. 
Nor were Jews who fled the Nazis without 
papers. 

Political refugees are not the only losers. 
The bill trashes the American tradition of 
courts as the arbiters of law and guarantors 
of freedom. I have seen a good deal of nas-
tiness in the work of Congress over the 
years, but I do not remember such detailed 
and gratuitous cruelty. 

The bill gives virtually final authority to 
immigration officers at 300 ports of entry to 
this country. Each is directed to interview 
people seeking asylum and exclude them if 
he finds that they do not have ‘‘a credible 
fear of persection.’’ That phrase is unknown 
to international law. 

The officer’s summary decision is subject 
only to ‘‘Immediate review by a supervisory 
office at the port.’’ The bill prohibits further 
administrative review, and it says, ‘‘no court 
shall have jurisdiction’’ to review summary 
denials of asylum or to hear any challenge to 
the new process. (Our present system for 
handling asylum applications works effi-
ciently, so there is no administrative need 
for change.) 

Stripping away the protection of the 
courts may be the most alarming feature of 
the legislation. It is reminiscent of the pe-
riod after the Civil War, when a Congress 
bent on punishing the South took away the 
jurisdiction of the Supreme Court to con-
sider cases that radical Republicans thought 
the Court would decide against their desires. 

Political asylum is one saving grace in a 
world of too much political brutality. Why 
should Americans want to undermine the 
asylum concept? And why should a bill sup-
posedly aimed at terrorists be used as a vehi-
cle to keep the victims of official terrorism 
from finding refuge? 

Why should senators as decent as Orrin 
Hatch, chairman of the Judiciary Com-
mittee, stand still for such harshness? The 
asylum restrictions originated in the House 
and were kept in the bill by conferees, so the 
Senate was presented with a fait accompli. A 
motion by Senator Patrick Leahy to send 
the terrorism bill back to conference on that 
issue failed, 61 to 38. 

President Clinton has been so eager for an 
anti-terrorism bill that he is not likely to 
veto this one, over the asylum sections any 
more than over the gutting of habeas corpus. 
But he could call on Congress to reconsider 
the attack on political asylum. 

The Senate will in fact have another 
chance to consider the issue when it takes up 
the immigration bill, which has in it a simi-
lar provision for summary exclusion of asy-
lum-seekers. On reflection, Senator Hatch 

and other’s should see the threat to victims 
of persecution and to our tradition of law. 

Mr. LEAHY. Mr. President, I have an 
editorial by the New York Times, enti-
tled, ‘‘Not So Harsh on Refugees.’’ I 
ask unanimous consent that it be 
printed in the RECORD. 

There being no objection, the article 
was ordered to be printed in the 
RECORD, as follows: 

[From the New York Times, Apr. 22, 1996] 
NOT SO HARSH ON REFUGEES 

The ordeal of a young woman from Togo 
who came to America to avoid the practice 
of female genital mutilation should give 
members of Congress pause before they ap-
prove any further limitations on the rights 
of refugees seeking sanctuary in the United 
States. As detailed last week by Celia 
Dugger of The Times, Fauziya Kasinga was 
detained for months before she obtained a 
hearing, and she was strip-searched and held 
with convicted criminals. Shamefully, the 
anti-terrorism bill just passed by Congress 
and immigration bills still pending could 
subject many more refugees to similar treat-
ment. 

Ms. Kasinga’s case involves female genital 
mutilation, a common practice in some two 
dozen African nations that involves cutting 
off portions of a young woman’s genitals, 
often without anesthesia. 

Ms. Kasinga fled Togo in 1994 to avoid mu-
tilation after losing her status as a member 
of a privileged family. Her determination to 
avoid the practice could have subjected her 
to harsh treatment had she stayed, or if she 
is forced to return home. She may have a 
reasonable claim for asylum on the basis of 
membership in a social group vulnerable to 
persecution in her homeland. 

But when Ms. Kasinga landed at Newark 
Airport in December 1994, seeking asylum 
with a phony passport, she was immediately 
detained. Under the law, people who have 
credible claims for asylum and family mem-
bers already living in the United States can 
be released, pending a hearing. Ms. Kasinga 
has a cousin in the Washington area, but she 
was kept in custody anyway. After being 
held for months at a New Jersey detention 
center, Ms. Kasinga was transferred to a 
Pennsylvania prison and housed with con-
victed criminals. 

Ms. Kasinga fared no better in court, where 
an immigration judge denied her claim. The 
Board of Immigration Appeals will hear her 
case in May. 

If some members of Congress had their 
way, Ms. Kasinga would have been returned 
to Togo long ago. Under an immigration bill 
passed by the House, but now held up in the 
Senate, anyone attempting to enter the 
country without proper documents would 
only be entitled to a one-hour interview with 
an asylum officer. Denial of an asylum claim 
would be subject to review by a supervisor, 
but not by any other administrative or judi-
cial body. These provisions, similar to ones 
in the anti-terrorism bill, would deny a fair 
hearing to many asylum seekers. 

The House immigration bill also calls for 
detention of any asylum seeker who is await-
ing a hearing, even when a credible claim has 
been presented. That could subject more 
would-be refugees to the harsh treatment 
suffered by Ms. Kasinga. 

Senator Patrick Leahy of Vermont plans 
to offer an amendment that would not only 
override the harsh exclusion provisions in 
the immigration bill but also supersede the 
same provisions in the anti-terrorism bill. 
Congress should follow his lead. 

Mr. LEAHY. It is hard to think of a 
time when you find the New York 
Times, the Washington Post, and the 
Washington Times all agreeing on an 
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issue. But this is, as I said before, not 
an issue of political ideology, it is an 
issue of simple justice. It is an issue 
that reflect what is best in this coun-
try, what is the best in us as Ameri-
cans. 

In fact, it would be hard to think of 
a better example of how unworkable 
this provision is—the one in the bill 
that we seek to correct—than a woman 
who joined me at a press conference 
yesterday. Two years ago, she fled 
Peru. She had been horribly treated 
and threatened by rebel guerrillas 
there. She came to this country with-
out proper documents. She was able to 
convince an immigration judge after 
an opportunity for a fair hearing that 
she would suffer persecution if she re-
turned home. 

Yesterday, I asked her to tell about 
her experience. Less than two sen-
tences into her story, as the memories 
of what she had put up with 2 years ago 
played back, she broke down crying. 
Her case has been very well-docu-
mented. She was able to establish a 
basis for asylum. But now, 2 years 
later, the memories are so strong that, 
emotionally, she was unable to talk 
with us about it. 

Can you imagine if the provisions in 
this bill had been the law and she got 
to the border, and an INS officer said, 
‘‘Quick, tell me why you should stay 
here. What is going on? Why should 
you stay here?’’ This woman, who was 
unable to talk about it 2 years later 
after having been granted asylum, 
what would she have done, how would 
she have established her case? The an-
swer would have been, ‘‘Well, obvi-
ously, you are not establishing the nec-
essary criteria. You did not come here 
with a proper passport, so you are 
going back. Come back when you get a 
proper passport.’’ What would she have 
gone back to? 

Fortunately, instead of being sent 
back summarily to the hands of her 
abusers, she had a chance to be heard 
before a judge. 

Mr. President, I am sure there are 
others who wish to speak. I will have 
more to say about this. 

Mr. President, I withhold my time. 
Mr. SIMPSON. Mr. President, there 

is no one I enjoy and regard more high-
ly than my friend from Vermont. He 
and I have, fortunately, been on the 
same side of more issues than ever on 
opposite sides. I find him a fast and 
true friend whom I enjoy very, very 
much. When he speaks, he speaks with 
genuine clarity and authenticity about 
something in which he deeply believes. 

Let me be so very clear here. We are, 
as the Senator from Vermont said, not 
talking about an antiterrorism bill. 
There was an amendment on the 
antiterrorism bill which passed the 
Senate by a vote of 61 to 38 which is, in 
many cases, quite similar to this meas-
ure. It had to do with exclusion and 
summary proceedings. We are not 
speaking of that. What we are talking 
about is the bill itself, and Senator 
LEAHY is intending to strike—we are 

not talking about female genital muti-
lation, we are not talking about ter-
rorism; we are talking about the immi-
gration laws of the United States. The 
bill as it stands before you has section 
131, which is a new ground for exclu-
sion of aliens, for aliens using docu-
ments fraudulently. That would be 
stricken by the Senator’s amendment. 
There is a section 132 which is a limita-
tion on withholding of deportation re-
lief for aliens excludable for using doc-
uments fraudulently. There is a provi-
sion for summary exclusion. That 
would substitute a similar procedure 
for only situations which would be de-
scribed as an extraordinary migration 
situation and not for other cir-
cumstances of the bill. 

So, I speak against the amendment 
for these reasons. The committee’s bill 
provision, which is in the version we 
are addressing now on the new ground 
of exclusion relating to document 
fraud, on summary exclusion, and on 
asylum applications, three things 
there—new ground, summary exclu-
sion, and asylum application by those 
who have attempted to enter the U.S. 
with fraudulent documents—will great-
ly reduce the ability of aliens to unlaw-
fully enter this country and then re-
main here for years through use, or 
misuse, of various administrative and 
judicial proceedings and appeals. It is 
almost what we would refer to as an 
overuse of due process. 

These people in the past—this is 
what we are trying to correct—often 
receive more due process than a U.S. 
citizen receives. For example, the pro-
visions relating to asylum and with-
holding of deportation will help the 
United States deal promptly and fairly 
with a very common scenario. Here is 
the scenario. For every example that 
touches our hearts—and this floor is 
filled with stories that touch our 
hearts; we will hear many of them 
today—for each one I get to tell an-
other one. Here is a story that will not 
touch your heart. 

A young person with no obligation to 
family, or anything else, who has de-
cided to take off from his country to 
seek the promised land, and that is 
us—here is the common scenario used 
by those who would abuse the compas-
sion of the American people. This is 
why the American people suffer com-
passion fatique. This is what gives rise 
to proposition 187’s. This is what gives 
rise to the continual polls saying 70 to 
80 percent of these people should be ex-
cluded and so on—not excluded, but in-
deed that we should do something with 
both illegal and legal immigration. 

The scenario is this: The young per-
son with no family, no spouse over 
there in the country they are leaving, 
no children, no parents perhaps, maybe 
an orphan, whatever—they board the 
plane with documents. Then they give 
them back to the smuggler on the 
plane who is with them, or else flush 
them down the toilet of the aircraft. 
Some have eaten them. Then they 
come to the United States, and at the 
U.S. port of entry they claim asylum. 

Many of us saw this so dramatically 
in the ‘‘60 Minutes’’ presentation. We 
are going to talk about dramatic 
things, where the alien without the 
document said the magic words. The 
magic words in any language, or their 
own, is, ‘‘I want asylum. I want to 
claim asylum,’’ just as the smuggler 
instructed him or her to say. You need 
to know only one word when you are 
there, ‘‘asylum.’’ The program of ‘‘60 
Minutes’’ ended with the alien going 
forward out of the door of JFK, suit-
case in hand with a rolling cart to dis-
appear into America probably never to 
be heard from again because he is cer-
tainly going to tear up any notice to 
appear at some future time. 

Mr. LEAHY. Mr. President, will the 
Senator yield? 

Mr. SIMPSON. If I could finish my 
remarks, I would—I yield for a ques-
tion. Yes. 

Mr. LEAHY. One question: Is it not 
under the new procedures, when they 
ask for asylum, would they not be held 
in detention until a preliminary deter-
mination has been made about false 
documents? 

Mr. SIMPSON. Mr. President, much 
of this is being relieved by the simple 
procedure of detention facilities. When 
those detention facilities are avail-
able—and we have provided signifi-
cantly more money for detention fa-
cilities—we find that these things are 
going to be glimmering in more cases. 
But I wanted to cite it indeed. 

Mr. President, I want to emphasize 
that the bill provides very clearly an 
opportunity for every single person, 
every single person without docu-
ments, or with fraudulent documents— 
please hear this—fraudulent documents 
or proper documents allow every per-
son to seek asylum. A specially trained 
asylum officer will hear his or her case. 
This is the key. I want my friend from 
Vermont to share with me in the de-
bate as we do this, which he will in 
fairness. A specially trained asylum of-
ficer will hear his or her case, and if 
the alien is found to have a ‘‘credible 
fear of persecution,’’ he or she will be 
provided a full—full—asylum hearing. 
However, if he or she does not have 
such a credible claim, he or she will be 
subject to the summary exclusion pro-
cedures as will all persons who enter 
without documents or with fraudulent 
documents. 

There is discussion about persons not 
being permitted to apply for asylum if 
they do not travel directly from the 
country in which they allegedly have a 
fear of persecution. This is always a 
difficult situation because we find peo-
ple who will leave the country where 
they are being persecuted legitimately, 
or, if they are just simply using an in-
appropriate way to get here, they will 
go to one, or two, or three other coun-
tries all of which might be democ-
racies, all of which would be free coun-
tries, all of which would be giving the 
precious refuge of a refugee or an 
aslyee. The only difference between a 
refugee and an aslyee is a refugee is 
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over in the home country and an aslyee 
is here. They are absolutely the same. 
But the term is used ‘‘aslyee’’ when 
they are here, and ‘‘refugee’’ when they 
are there. 

So the United States cannot be ex-
pected to provide asylum. I am not 
talking about asylum. I am talking 
about people who are fleeing persecu-
tion or have a well-founded fear of per-
secution based on race, religion, na-
tional origin, or membership in a so-
cial or political organization. That is 
an aslyee. That is a refugee. That is 
the definition under the law of the 
United States of America and the 
United Nations. We will always provide 
asylum. 

There are some great asylee-receiv-
ing countries in the world. Two of 
them have completely revised their 
asylum laws because of the absolute 
gimmickry that is taking place. One is 
my native land, my original native 
land, Holland, the most open country 
in the world, a country that gave sol-
ace and comfort to fleeing Jews 500 
years ago and to those fleeing Nazi 
Germany. They have now changed 
their asylum laws the same as we are 
doing in order to avoid gimmickry. The 
other country is Germany. After the 
war, the horror of the war, and the im-
print of the Nazis upon the German 
people, who were appalled—I believe 
this because I lived among them for 2 
years—appalled at the Nazi regime, 
real Germans are appalled by that. 

They realized that, because of what 
they had done during the war, they 
made the broadest, most extensive asy-
lum laws in the world because they had 
to; people were watching them after 
the war. And being the most generous 
country, they have had now to simply 
shut down the process because of gim-
mickry. 

So it is important to know that those 
who come from a safe country where 
they could have obtained asylum—nor-
mally someone who is fleeing, I mean 
fleeing in terror of their lives, with the 
dogs and the soldiers and the arms 
coming at them—they stop where it is 
safe to do so, not select or choose leav-
ing one or more safe countries in order 
to enter the United States or another 
country for which he or she has a per-
sonal preference. And the ultimate per-
sonal preference is always the United 
States of America. 

Mr. President, I do want to point out, 
however, that the Attorney General 
will have the discretion to waive, under 
my proposal, under extraordinary cir-
cumstances this requirement of direct 
travel to the United States. 

I wish to conclude by saying a few 
words about the summary exclusion 
procedure in general. The present sys-
tem is vulnerable to mass migration 
and other extraordinary situations and 
to persons who exploit the numerous 
levels of administrative and judicial re-
view to stay in this country for years 
even though they have surreptitiously 
entered or sought to enter this country 
or have presented themselves for in-

spection with fraudulent documents or 
no documents and such individuals 
have no grounds for being in the United 
States of America except the possi-
bility of asylum. 

The bill’s summary exclusion proce-
dures provide a method for the Attor-
ney General to significantly reduce 
this problem while still giving aliens a 
reasonable opportunity to seek asylum 
or withholding of deportation because 
of a fear of persecution for race, reli-
gion or one of the statutory or treaty 
grounds. And subject to the credible 
fear asylum procedure I have already 
described, an immigration officer can 
order an alien who has entered without 
documents or with fraudulent docu-
ments to be removed from the United 
States without bringing the alien be-
fore the immigration judge or the 
Board of Immigration Appeals. Only 
limited judicial review would be avail-
able. It would be limited to a habeas 
corpus proceeding devoted to no more 
than three issues: 

First, Whether the individual is an 
alien or if he or she claims to be a U.S. 
citizen; 

Second, Whether the individual was 
in fact specially excluded; 

Third, Whether the individual has 
proven that he or she is a lawful per-
manent resident. 

The court could order no relief other 
than the full exclusion hearings. 

Finally, let me conclude, at least for 
this moment, and I hope we will con-
tinue toward a result here. We are 
talking here of immigration, and cer-
tainly there has been a reference to fe-
male genital mutilation. That is a very 
serious issue. I certainly concur totally 
as to the horror of that, and who could 
not? Certainly any compassionate per-
son could not. 

My colleague from Nevada, Senator 
HARRY REID, noted that Canada had 
made female genital mutilation a 
ground of asylum 3 years ago and had 
only two persons apply since that time. 
My information from the Canadian 
Embassy is a bit different, and I hope 
my colleagues will hear this. All of us 
admit that this is a hideous, barbaric 
thing. I understand, first, that this mu-
tilation is not by itself grounds for a 
grant of asylum. This is our Canadian 
neighbors. But it is merely one of sev-
eral factors to be considered in deter-
mining whether the applicant qualifies 
under the definition of a refugee. 

Second—I think we must hear this— 
I understand that as victims of mutila-
tion have come to Canada, they have 
brought their relatives along with 
them, or the relatives at least followed 
later. In any case, the result now has 
been that the practice of female gen-
ital mutilation has become a growing 
legal and criminal problem in Canada. 
It has now been imported into Canada, 
and one or more Provinces plan to 
make it a criminal offense. Police cur-
rently have to prosecute it under the 
assault statute, I say to my friend from 
Vermont, who has been a prosecutor, 
as I have, on the lower levels. 

In other words, we have a situation 
where Canada has found that the vic-
tims end up being joined by the per-
petrators. That fact suggests as well 
that we may be dealing here with a cul-
tural practice—and that is exactly 
what we are dealing with, ladies and 
gentlemen, a cultural practice—and 
perhaps not a practice of official gov-
ernment-sanctioned persecution. This 
is going to be a real debate in the com-
ing times because we in this body talk 
continually about respect of other cul-
tures—cultures of the native American 
in my State, cultures of other ethnic 
groups, cultures of Hispanic-Ameri-
cans, cultures of African-Americans. 

The best practice is not to create 
some per se ground of asylum but do 
just as we do in all asylum and refugee 
determinations, and that is consider 
each one of them on a case-by-case 
basis. That is what we must do. 

So, again, we get into these situa-
tions by our remarkable strength and 
our remarkable weakness, which is our 
compassion, and then we get the blend 
of emotion, fear, guilt, and racism and 
blend that in, and we do erratic things 
in immigration reform, or we would 
not be doing what we are doing in these 
last days. The reason this is so dif-
ficult, you will be on one side or the 
other and you say: ‘‘How can we do 
this? Why can’t we do this? How can 
this be? How did I vote this way? How 
can I get out of this thicket? ’’ 

The reason is, you are going to stay 
right in it because this is about Amer-
ica. It is about America, and America 
is a very complex place, thank God. We 
still have one thing that binds us, or 
several—a common flag, a common 
language, and a public culture. When 
we break it all down into individual 
cultures, Balkanize these great States 
that were fought so hard for in this 
Chamber to unite and to unite in the 
great melting pot, we do a disservice. 

We are about to pass what many in 
this body will describe as a tough ille-
gal immigration bill, and it will be, 
and it will pass, whatever form it is. 
Win or lose your amendments, forget 
it. It is an accomplishment that we 
will proudly reflect to our constitu-
ents. But remember this: We take in 
more asylees than all the rest of the 
countries on Earth, total. We take in 
more refugees than all the rest of the 
countries on Earth, total. We take in 
more immigrants than all the rest of 
the countries on Earth, total, period. 

Finally—you have all heard that a 
thousand times—and it is very impor-
tant to someone listening, wherever 
these words fall, this bill explicitly 
provides that this special exclusion 
procedure does not apply if the alien 
has a credible fear of persecution on 
one of the required grounds—race, reli-
gion, membership in national organiza-
tion, and so on. Therefore, nearly the 
entire argument of the Senator from 
Vermont, my friend, vests on the inad-
equacy of the procedure provided in the 
bill to determine whether an alien has 
a credible fear of persecution—that is 
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the intent of the Senator from 
Vermont, saying it is inadequate. 

Let me read the standard that would 
be used by the specially trained asylum 
officers to determine whether an appli-
cant for asylum has a credible fear of 
persecution and therefore should re-
ceive a full—full—asylum hearing and 
not be subject to the special exclusion. 
I cite the language in section 193 on 
page 173 of the bill, lines 6 through 14, 
saying: 

As used in this section, the term ‘‘credible 
fear of persecution’’ means that (A) there is 
a substantial likelihood— 

‘‘Substantial likelihood’’ that is, 
that the statements made by the alien in 
support of the alien’s claim are true, and (B) 
there is a significant possibility in light of 
such statements and of country conditions— 

Which will be determined by the 
State Department, 
that the alien could establish eligibility as a 
refugee within the meaning of section 
101(a)(42)(A). 

That is what this bill provides. It is 
not some swift or harsh provision. And 
this bill does not gut our asylum laws. 
The bill’s provisions bring some sense 
and effectiveness to our asylum laws. 
These are laws that have been effec-
tively gimmicked over the years be-
cause 400,000 backlogged asylum cases 
can well attest to that. 

As my friend from Vermont says, if a 
person is fleeing for his life because of 
religious beliefs and must use forged 
papers and travel through several 
countries to get here under the bill 
that person will be summarily sent 
back—it is not so. If such a person ar-
rives under the provisions of the bill he 
or she would get a hearing before a spe-
cially trained asylum officer. And if he 
or she had a credible fear of persecu-
tion, and there was a substantial likeli-
hood the facts are true, as I have just 
cited, he or she will be permitted to re-
main in the United States and have a 
full asylum hearing when he or she is 
prepared and ready, with counsel. 

So, I yield at this time. 
The PRESIDING OFFICER (Mr. 

THOMAS). The Senator from Vermont. 
Mr. LEAHY. Mr. President, I just 

want to make sure my colleagues un-
derstand the Senator from Wyoming 
and I have a longstanding friendship 
and affection and respect for each 
other, but we do look at this somewhat 
differently. 

To begin with, regarding the vote on 
the anti-terrorism bill, while the issue 
may appear similar, the procedural sit-
uation was much different. There my 
motion would have required a recom-
mitting of the whole conference report, 
a great burden to overcome. 

As a matter of fact, I had a number 
of Senators come up to me and say, 
‘‘Why do you not do this on the immi-
gration bill? We will have a lot easier 
time voting for you on the immigra-
tion bill.’’ Well, God bless you all, you 
will now have a chance to vote with me 
on the immigration bill. 

In addition, that motion did not in-
clude the creation of authority for the 

Attorney General to declare a special 
migration situation of immigration 
emergency. The amendment I offer 
today includes such provisions. 

Further, when we talk about the peo-
ple coming in with false passports flee-
ing persecution, they do not get a hear-
ing under the bill. They get an inter-
view. They get an interview by who-
ever is there at the border, and they 
can get kicked out right then and 
there. It is cruel, it is fundamentally 
unfair to a traumatized and fatigued 
refugee, who would be allowed no as-
sistance and no interpreter, to treat 
them so summarily. 

The kind of screening process pro-
vided in the bill will mean an invest-
ment of enormous resources for a spe-
cial screening that we do not need. We 
would be requiring extra resources to 
do an ineffectual job. 

In 1995, for example, after our asylum 
processes were reformed, we had only 
3,287 asylum seekers who arrived with-
out valid documents. They could be 
handled through the normal process. 
They do not have to be bounced out fol-
lowing some truncated and confusing 
interview. As we have heard, these peo-
ple have faced such traumatic experi-
ences. They are not likely to be pre-
pared to respond when hit with that 
first, all important interview. 

We reformed, in 1994 and 1995, our 
asylum processes. The Justice Depart-
ment can handle it very well under my 
amendment. 

Do not confuse illegal immigrants 
with refugees. 

This bill would establish summary 
exclusion procedures for refugees seek-
ing to claim asylum. It would give low- 
level immigration officers unprece-
dented authority to deport refugees 
without allowing them a fair oppor-
tunity to establish valid claims. These 
provisions should not even be in this 
bill, if it is intended to focus on the 
problems of illegal immigration. Refu-
gees who seek asylum in the United 
States are not causing problems for 
America and Americans. They come to 
us for refuge. They come to us for pro-
tection. They come to us for what 
America promises in constitutional 
freedoms and protections. We should 
not turn them back, and turn our back 
on them or destroy our country’s rep-
utation for protecting human rights. 

Look at the Washington Times edi-
torial, look at the Washington Post 
editorial, look at the New York Times 
editorial. They express the feelings of 
so many in this country. 

Think about a person who talked be-
fore a press conference here on Capitol 
Hill yesterday, Alan Baban, who was 
held 16 months in detention. 

He is a Kurdish national who had 
been in prison for over a year in Iraq. 
He was tortured, both because of his 
Kurdish nationality and his political 
involvement with an organization com-
mitted to securing political freedom 
for Kurds. His body has the scars of 
that ordeal. At one point in his cap-
tivity he bribed a guard and he es-

caped. His family’s possessions were 
seized by the Iraqis. 

Finally, in November 1994, he and his 
mother, who had been hiding for close 
to 3 years, used false documents to get 
out and arrived in the United States. 

Most of us know what terrible treat-
ment the Kurds have had at the hands 
of the Iraqis. But somehow the immi-
gration inspector at the airport did not 
believe Alan and did not think that he 
had established a credible claim of per-
secution. So Alan was placed in deten-
tion, in prison, in the United States. A 
year later, without a translator to help 
him, he was denied political asylum. 

After 16 months in detention, when 
his true story came out, an immigra-
tion judge finally granted him asylum. 
Yesterday, he thanked the United 
States for finally listening to him and 
letting him out. 

This is one of a number of examples 
of refugees who were initially ruled not 
to have satisfied a credible fear stand-
ard but who after a hearing were able 
to prove a claim for asylum. 

I know the Senator from Massachu-
setts is seeking time. 

Before I yield the floor, Mr. Presi-
dent, I ask for the yeas and nays on my 
amendment. 

The PRESIDING OFFICER. Is there a 
sufficient second? 

There is a sufficient second. 
The yeas and nays were ordered. 
Mr. LEAHY. Mr. President, I just 

might ask the distinguished manager, 
am I correct in my understanding, as 
we offer these various amendments 
they will then be set aside for others so 
there will be a series of votes? Is that 
correct? 

Mr. SIMPSON. Mr. President, at 
least this amendment and the next 
amendment of Senator ABRAHAM and 
Senator FEINGOLD will come up at a 
time around the hour of 2 o’clock. We 
will stack votes on these two, or others 
we might have problems on, including, 
perhaps, that of Senator BRADLEY, who 
is here. 

Mr. LEAHY. Mr. President, just be-
fore that vote will we follow the usual 
thing where each side has a minute or 
so? 

Mr. SIMPSON. We will put that in 
the unanimous-consent request, that 
there be 2 minutes equally divided. 

Mr. LEAHY. I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Massachusetts. 
Mr. KENNEDY. Mr. President, I will 

just take a moment because the Sen-
ator from Vermont has made the pres-
entation and made it exceedingly well, 
which he did in our judiciary markup 
as well. 

What I want to do is just take a mo-
ment of the Senate’s time to describe 
the conditions that we were facing a 
number of years ago, and where we are 
on the issues of asylum today, because 
I think it reaches the core of the Leahy 
amendment. There is no question that, 
as he outlined, there are people who 
come here with a well-founded fear of 
persecution. They come here, few of 
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Mr. HATCH, from the Committee on the Judiciary,
submitted the following

R E P O R T

together with

ADDITIONAL AND MINORITY VIEWS

[To accompany S. 1664]

The Committee on the Judiciary reports an original bill (S. 1664)
to amend the Immigration and Nationality Act to increase control
over immigration to the United States by increasing border patrol
and investigative personnel, and detention facilities; improving the
system used by employers to verify citizenship or work-authorized
alien status; increasing penalties for alien smuggling and document
fraud; reforming asylum, exclusion, and deportation law and proce-
dures; and to reduce the use of welfare by aliens; and for other pur-
poses; and recommends that the bill do pass.
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PART 4—EXCLUSION AND DEPORTATION

Sec. 141—Special exclusion procedure
Establishes special exclusion proceeding (with limited adminis-

trative and judicial review) that may be used (1) for aliens who en-
tered without inspection within the past 2 years; present false doc-
uments, or fail to present documents, at a port of entry; are
brought ashore in the U.S. from an intercepted vessel and are oth-
erwise excludable; and (2) in an ‘‘extraordinary migration situa-
tion’’. Exempts from special exclusion any alien who is eligible to
seek and does seek asylum, and is determined to have a ‘‘credible
fear of persecution.’’ Permits aliens who enter from Canada or Mex-
ico to be returned to those countries pending their exclusion hear-
ing.

Sec. 142—Streamlining judicial review of orders of exclusion or de-
portation

Provides for the clarification and streamlining of judicial review
of deportation and exclusion orders. Prohibits judicial review of the
Attorney General’s judgment regarding certain forms of discre-
tionary relief from exclusion or deportation, voluntary departure, or
adjustment of status. Also eliminates review of final orders of ex-
clusion or deportation for certain criminal aliens (those described
in the definition of ‘‘specially deportable alien’’ in bill sec. 164).
Limits review of special exclusion orders and cases involving docu-
ment fraud, and narrows review in asylum cases.

Sec. 143—Civil penalties and visa ineligibility, for failure to depart
Makes aliens subject to a final exclusion or deportation order lia-

ble for additional penalties of $500 per day for willful failure or re-
fusal to depart the U.S. Provides that any lawfully admitted non-
immigrant who remains 60 days beyond the authorized period of
stay shall be ineligible for any additional nonimmigrant or immi-
grant visa for 3 years (except an immigrant visa for a spouse of a
citizen or permanent resident). The Attorney General may waive
this 3-year exclusion for aliens who demonstrate good cause for
failure to leave.

Sec. 144—Conduct of proceedings by electronic means
Authorizes the Attorney General to conduct deportation proceed-

ings by electronic or telephonic means, or, with the consent of the
parties, in the absence of the alien.

Sec. 145—Subpoena authority
Provides immigration judges with subpoena authority for exclu-

sion and deportation hearings.

Sec. 146—Language of deportation notice; right to counsel
Eliminates the requirement that aliens be notified of deportation

proceedings in both English and Spanish. Provides that deportation
proceedings may begin within three days after a deportation notice
has been provided to an alien held in custody, whether or not the
alien has secured counsel during that time. Clarifies that privilege
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Once the applicant or employee produces this document, and it
appears authentic, it is illegal under current law for the employer
to request additional or different documents from the person. The
purpose of this provision is to prevent employers from harassing
foreign looking and foreign sounding American citizens and legal
immigrants by requesting additional or different documents as a
condition of employment.

Unfortunately, employers have continued to discriminate against
foreign looking and foreign sounding people. For example, the Jus-
tice Department has pursued a number of cases against employers
who have refused to hire applicants of Puerto Rican descent unless
they produced a green card. A naturalized citizen of Middle East-
ern descent who spoke with an accent was fired for not complying
with his employer’s demand that he produce a green card. When
he explained that he was a United States citizen, and produced a
driver’s license, social security card and voter registration card, the
employer refused to accept them.

The motives of those who discriminate against foreign-looking or
foreign-sounding job applicants are often mixed. Many claim that
they do so purely out of a fear of employer sanctions, and not be-
cause they intend to treat certain Americans different from others.
Whether these accounts are true, the bottom line is that it is vir-
tually impossible to separate out the proper and improper motiva-
tions behind employers’ discriminatory action. The bill ignores this
reality and adds language in section 117 that would require a per-
son filing a discrimination claim to demonstrate that the employer
intended to discriminate on the basis of national origin or citizen-
ship. This provision would impose a burden that is impossible to
meet, and would exacerbate the already serious problem of dis-
crimination. Under this provision, for example, employers who de-
mand green cards from Puerto Ricans or naturalized Americans
can escape liability for their actions.

There is also widespread agreement that the problems of dis-
crimination are a function of employer concerns about the wide-
spread availability of fraudulent documents. The bill addresses this
problem in a number of constructive ways. For example, section
116 reduces the number of acceptable documents for establishing
employment eligibility from 29 to six, and there are other provi-
sions to prevent the production of fraudulent documents. It is un-
wise to attack discrimination by giving employers license to dis-
criminate further.

It is important to keep in mind whom the victims are. They are
American citizens and legal immigrants—law abiding people who
have been playing by the rules and are simply attempting to make
ends meet. In an era when we are attempting to promote economic
self-sufficiency, it is unwise to erect new barriers to self-sufficiency.

III. EVEN MORE BAD NEWS: ABANDONING OUR TRADITION OF
ASYLUM FOR POLITICAL REFUGEES

In addition to its other flaws, the bill imposes unnecessary and
harmful new bars to an individual’s ability to seek political asylum
in the United States, and is contrary to our most cherished tradi-
tions of providing safe haven to those fleeing persecution.
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18 This ‘‘direct departure’’ requirement is particularly problematic given that a number of
countries—including many in Asia or Africa—do not have direct carrier routes to the United
States, and that a person seeking asylum in the United States may first have to stop off in a
country that does not have asylum laws or is equally hostile to the escapee as his native coun-
try.

Under current law, an individual claiming asylum may prove his
entitlement to this status before an immigration judge. This bill in-
stead requires individuals seeking to enter the United States with
false documents to establish a ‘‘credible fear of persecution’’ before
an asylum officer—in reality, a low-level bureaucrat—before being
eligible to apply for asylum. In addition, before even being eligible
to apply for asylum, the person claiming asylum must prove that
he used the false documents to flee directly from a country where,
if returned, a significant danger of persecution remains. Failure to
meet these tests results in the exclusion of the individual from the
United States, and in many instances in his return to the country
of persecution.

These new provisions are both unreasonable and unnecessary.
First, the notion that a person fleeing persecution with the aid

of false documents should be subjected to a barrage of new proce-
dural requirements before being able even to apply for that status
ignores the fact that those fleeing from persecution often need false
documents to escape the country that persecutes them. Indeed,
America has consistently honored the memory of Raoul
Wallenberg, who saved countless lives during the Holocaust by is-
suing unofficial travel documents to individuals fleeing persecution.
Under this bill, each of the people helped by Wallenberg would, at
the moment of entry into the United States, after a long journey
from persecution, without counsel or other assistance, before a non-
judicial or quasi-judicial official, have to demonstrate that she (1)
had a ‘‘credible fear of persecution’’ that caused her to leave; (2)
took a direct route to the United States in escaping persecution; 18

(3) used her false documents to get away; and (4), if she were sent
back, would face a ‘‘significant’’ danger of further persecution. This
approach represents a 180-degree turn from our past.

The bill’s draconian approach to asylum seekers is also unneces-
sary, and is a vestige of a time when the Immigration and Natu-
ralization Service was struggling to assert control over a system
run rampant. Less than two years ago, an individual could arrive
in the United States without proper documentation, claim asylum,
receive work authorization, disappear into the interior, and avoid
ever having the asylum claim adjudicated. Needless to say, the
rules in place at this time encouraged and resulted in fraudulent
applications, and drove calls for the kind of measures included in
this bill.

To its great credit, however, INS published regulations in March
1995 that altered the asylum landscape. These regulations denied
work authorization to individuals claiming asylum, and placed all
asylum cases on a fast-track review that enables a newly-expanded
corps of immigration judges to adjudicate virtually all claims with-
in 180 days. With the elimination of automatic work authorization
and the guarantee of an expeditious determination of asylum has
come a 57 percent reduction in asylum claims over the past year.
Clearly, our asylum system today creates little inducement for
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19 See February 14, 1996 Letter from Deputy Attorney General Jamie Gorelick to Chairman
Hatch, p. 46.

20 Letter from Anne Willem Bijleveld, Representative of UNHCR, to Chairman Hatch, March
6, 1996, at 1.

21 See February 14, 1996 Letter from Deputy Attorney General Jamie Gorelick to Chairman
Hatch, p. 22.

fraudulent claims. In approving the asylum provisions in this bill,
however, the Committee has ignored recent developments and
taken steps that are wholly obsolete today.

The Department of Justice has not asked for these new asylum
provisions, and in fact opposes them on the grounds that ‘‘absent
smuggling or an extraordinary migration situation, [it] can handle
asylum applications for excludable aliens under our regular proce-
dures.’’ 19 Moreover, the United Nations High Commissioner for
Refugees (UNHCR) has expressed serious concerns that the new
provisions also are inconsistent with U.S. obligations under inter-
national law since the bill lacks the minimal procedural safeguards
to prevent the mistaken return of a genuine refugee to certain per-
secution. In short, UNHCR ‘‘fear[s] that many bona fide refugees
will be returned to countries where their lives or freedom will be
threatened’’ if the new bars to asylum become law. 20 It is
UNHCR’s further concern that any action taken by the United
States—long a leader in providing relief to victims of persecution—
to restrict asylum will be taken as a signal by other countries seek-
ing to do the same. The Committee has failed to consider this im-
portant ripple effect of its action.

In conclusion, we note that, in addition to the bars on people who
travel without valid documents, the bill restricts the ability to ob-
tain asylum in a number of other ways. For example:

• Section 141 precludes a person from applying for asylum—
and renders him excludable from the United States—if he can-
not prove a ‘‘credible fear of persecution,’’ and (1) has lived in
the United States for less than 2 years without ever being for-
mally ‘‘admitted’’ into the United States; (2) has been inter-
dicted at sea; or (3) has fled to the United States as a result
of an ‘‘extraordinary migration situation.’’
• Section 142 broadly restricts judicial review of exclusion or-
ders based on the individual’s ability to demonstrate a credible
fear of persecution or any of the other criteria required of an
asylee, thereby eliminating most judicial oversight over the
process and denying the federal judiciary its historic function
of reviewing the implementation and execution of immigration
laws.

As the Administration notes, these and the other provisions of the
bill relating to asylum are simply not consistent ‘‘with a fair and
humanitarian immigration policy.’’ 21

IV: GOOD NEWS: CRACKING DOWN ON ALIEN SMUGGLING,
SWEATSHOPS, AND OTHER CRIMINAL ACTS

While we have focused thus far on the flaws in this bill—flaws
which were considerable enough to cause us to oppose it—there is
much in the legislation to recommend it as well. In particular, we
are gratified that the bill undertakes long-needed reform of the
criminal enforcement scheme for immigration-related crimes.
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enforcement of the immigration and nationality laws as may be by
regulations prescribed.

* * * * * * *
(f) The records of the Department of State and of diplomatic and

consular offices of the United States pertaining to the issuance or
refusal of visas or permits to enter the United States shall be con-
sidered confidential and shall be used only for the formulation,
amendment, administration, or enforcement of the immigration,
nationality, and other laws of the United States, except that in the
discretion of the Secretary of State certified copies of such records
may be made available to a court which certifies that the informa-
tion contained in such records is needed by the court in the interest
of the ends of justice in a case pending before the court.

(g)(1) In the case of an alien who has entered and remained in
the United States beyond the authorized period of stay, the alien’s
nonimmigrant visa shall thereafter be invalid for reentry into the
United States.

(2) An alien described in paragraph (1) shall be ineligible to be
readmitted to the United States as a nonimmigrant subsequent to
the expiration of the alien’s authorized period of stay, except—

(A) on the basis of a visa issued in a consular office located
in the country of the alien’s nationality (or, if there is no office
in such country, in such other consular office as the Secretary
of State shall specify); or

(B) where extraordinary circumstances are found by the Sec-
retary of State to exist.

* * * * * * *

CHAPTER 4—PROVISIONS RELATING TO ENTRY AND
EXCLUSION

* * * * * * *

INSPECTION BY IMMIGRATION OFFICERS

SEC. 235. (a) * * *

* * * * * * *
øb¿(b)(1) Every alien (other than an alien crewman), and except

as otherwise provided in subsection (c) of this section and in section
273(d), who may not appear to the examining immigration officer
at the port of arrival to be clearly and beyond a doubt entitled to
land shall be detained for further inquiry to be conducted by a spe-
cial inquiry officer. The decision of the examining immigration offi-
cer, if favorable to the admission of any alien, shall be subject to
challenge by any other immigration officer and such challenge shall
operate to take the alien, whose privilege to land is so challenged,
before a special inquiry officer for further inquiry.

(2) If an alien subject to such further inquiry has arrived from a
foreign territory contiguous to the United States, either at a land
port of entry or on the land of the United States other than at a des-
ignated port of entry, the alien may be returned to that territory
pending the inquiry.

* * * * * * *

Case 1:25-cv-00872-JMC     Document 55-12     Filed 03/03/26     Page 268 of 280



110

(d)(1) Subject to paragraph (2), any alien who has not been ad-
mitted to the United States, and who is excludable under section
212(a)(6)(C)(iii) or who is an alien described in paragraph (3), is in-
eligible for withholding of deportation pursuant to section 243(h),
and may not apply therefor or for any other relief under this Act,
except that an alien found to have a credible fear of persecution or
of return to persecution in accordance with section 208(e) shall be
taken before a special inquiry officer for exclusion proceedings in ac-
cordance with section 236 and may apply for asylum, withholding
of deportation, or both, in the course of such proceedings.

(2) An alien described in paragraph (1) who has been found ineli-
gible to apply for asylum under section 208(e) may be returned
under the provisions of this section only to a country in which (or
from which) he or she has no credible fear of persecution (or of re-
turn to persecution). If there is no country to which the alien can
be returned in accordance with the provisions of this paragraph, the
alien shall be taken before a special inquiry officer for exclusion pro-
ceedings in accordance with section 236 and may apply for asylum,
withholding of deportation, or both, in the course of such proceed-
ings.

(3) Any alien who is excludable under section 212(a), and who
has been brought or escorted under the authority of the United
States—

(A) into the United States, having been on board a vessel encoun-
tered seaward of the territorial sea by officers of the United States;
or

(B) to a port of entry, having been on board a vessel encountered
within the territorial sea or internal waters of the United States;
shall either be detained on board the vessel on which such person
arrived or in such facilities as are designated by the Attorney Gen-
eral or paroled in the discretion of the Attorney General pursuant
to section 212(d)(5) pending accomplishment of the purpose for
which the person was brought or escorted into the United States or
to the port of entry, except that no alien shall be detained on board
a public vessel of the United States without the concurrence of the
head of the department under whose authority the vessel is operat-
ing.

(e)(1) Notwithstanding the provisions of subsection (b) of this sec-
tion and section 236, the Attorney General may, without referral to
a special inquiry officer or after such a referral, order the exclusion
and deportation of any alien if—

(A) the alien appears to an examining immigration officer, or
to a special inquiry officer if such referral is made, to be an
alien who—

(i) has entered the United States without having been in-
spected and admitted by an immigration officer pursuant
to this section, unless such alien affirmatively demonstrates
to the satisfaction of such immigration officer or special in-
quiry officer that he has been physically present in the
United States for an uninterrupted period of at least two
years since such entry without inspection;

(ii) is excludable under section 212(a)(6)(iii);
(iii) is brought or escorted under the authority of the

United States into the United States, having been on board
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a vessel encountered outside of the territorial waters of the
United States by officers of the United States;

(iv) is brought or escorted under the authority of the
United States to a port of entry, having been on board a
vessel encountered within the territorial sea or internal wa-
ters of the United States; or

(v) has arrived on a vessel transporting aliens to the
United States without such alien having received prior offi-
cial authorization to come to, enter, or reside in the United
States; or

(B) the Attorney General has determined that the numbers or
circumstances of aliens en route to or arriving in the United
States, by land, sea, or air, present an extraordinary migration
situation.

(2) As used in this section, the phrase ‘‘extraordinary migration
situation’’ means the arrival or imminent arrival in the United
States or its territorial waters of aliens who by their numbers or cir-
cumstances substantially exceed the capacity for the inspection and
examination of such aliens.

(3)(A) Subject to subparagraph (B), the determination of whether
there exists an extraordinary migration situation or whether to in-
voke the provisions of paragraph (1)(A) or (B) is committed to the
sole and exclusive discretion of the Attorney General.

(B) The provisions of this subsection may be invoked under para-
graph (1)(B) for a period not to exceed 90 days, unless, within such
90-day period or an extension thereof authorized by this subpara-
graph, the Attorney General determines, after consultation with the
Committees on the Judiciary of the Senate and the House of Rep-
resentatives, that an extraordinary migration situation continues to
warrant such procedures remaining in effect for an additional 90-
day period.

(4) When the Attorney General invokes the provisions of clause
(iii), (iv), or (v) of paragraph (1)(A) or paragraph (1)(B), the Attor-
ney General may, pursuant to this section and sections 235(e) and
106(f), suspend, in whole or in part, the operation of immigration
regulations regarding the inspection and exclusion of aliens.

(5) No alien may be ordered specially excluded under paragraph
(1) if—

(A) Such alien is eligible to seek, and seeks, asylum under
section 208; and

(B) the Attorney General determines, in the procedure de-
scribed in section 208(e), that such alien has a credible fear of
persecution on account of race, religion, nationality, member-
ship in a particular social group, or political opinion, in the
country of such person’s nationality, or in the case of a person
having no nationality, the country in which such person last
habitually resided.

An alien may be returned to a country in which the alien does not
have a credible fear of persecution and from which the alien does
not have a credible fear of return to persecution.

(6) A special exclusion order entered in accordance with the provi-
sions of this subsection is not subject to administrative review, ex-
cept that the Attorney General shall provide by regulation for
prompt review of such an order against an applicant who claims
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under oath, or as permitted under penalty of perjury under section
1746 of title 28, United States Code, after having been warned of
the penalties for falsely making such claim under such conditions,
to be, and appears to be, lawfully admitted for permanent residence.

(7) A special exclusion order entered in accordance with the provi-
sions of this subsection shall have the same effect as if the alien had
been ordered excluded and deported pursuant to section 236, except
that judicial review of such an order shall be available only under
section 106(f).

(8) Nothing in this subsection may be construed as requiring an
inquiry before a special inquiry officer in the case of an alien crew-
man.

* * * * * * *

EXCLUSIONS OF ALIENS

SEC. 236. (a) A special inquiry officer shall conduct proceedings
under this section, administer oaths, present and receive evidence,
issue subpoenas, and interrogate, examine, and cross-examine the
alien or witnesses. He shall have authority in any case to deter-
mine whether an arriving alien who has been detained for further
inquiry under section 235 shall be allowed to enter or shall be ex-
cluded and deported. * * *

* * * * * * *
(e)(1) Pending a determination of excludability, the Attorney

General shall take into custody any alien convicted of an aggra-
vated felony upon release of the alien (regardless of whether or not
such release is on parole, supervised release, or probation, and re-
gardless of the possibility of rearrest or further confinement in re-
spect of the same offense.).

(2) Notwithstanding any other provision of this section, the At-
torney General shall not release such felon from custody unless (A)
the Attorney General determines, pursuant to section 3521 of title
18, United States Code, that release from custody is necessary to
provide protection to a witness, a potential witness, a person cooper-
ating with an investigation into major criminal activity, or an im-
mediate family member or close associate of a witness, potential wit-
ness, or person cooperating with such an investigation, and that
after such release the alien would not be a threat to the community,
or (B) the Attorney General determines that the alien may not be
deported because the condition described in section 243(g) exists.

(f) The Attorney General shall provide by regulation for the entry
by a special inquiry officer of an order of exclusion and deportation
stipulated to by the alien and the Service. Such an order may be
entered without a personal appearance by the alien before the spe-
cial inquiry officer. A stipulated order shall constitute a conclusive
determination of the alien’s excludability and deportability from the
United States.

IMMEDIATE DEPORTATION OF ALIENS EXCLUDED FROM ADMISSION OR
ENTERING IN VIOLATION OF LAW

SEC. 237. (a)(1) Any alien (other than an alien crewman) arriving
in the United States who is excluded under this Act, shall be im-
mediately deported, in accommodations of the same class in which

Case 1:25-cv-00872-JMC     Document 55-12     Filed 03/03/26     Page 271 of 280



113

he arrived, unless the Attorney General, in an individual case, in
his discretion, concludes that immediate deportation is not prac-
ticable or proper, or unless the alien is an excluded stowaway who
has applied for asylum or withholding of deportation and whose ap-
plication has not been adjudicated or whose application has been
denied but who has not exhausted every appeal right. øDeportation¿
Subject to section 235(d)(2), deportation shall be to the country in
which the alien boarded the vessel or aircraft on which he arrived
in the United States, unless the alien boarded such vessel or air-
craft in foreign territory contiguous to the United States or in any
island adjacent thereto or adjacent to the United States and the
alien is not a native, citizen, subject, or national of, or does not
have a residence in, such foreign contiguous territory or adjacent
island, in which case the deportation shall instead be to the coun-
try in which is located the port at which the alien embarked for
such foreign contiguous territory or adjacent island. The cost of the
maintenance including detention expenses and expenses incident to
detention of any such alien while he is being detained, shall be
borne by the owner or owners of the vessel or aircraft on which he
arrived, except that the cost of maintenance (including detention
expenses and expenses incident to detention while the alien is
being detained prior to the time he is offered for deportation to the
transportation line which brought him to the United States) shall
not be assessed against the owner or owners of such vessel or air-
craft if (A) the alien was in possession of a valid, unexpired immi-
grant visa, or (B) the alien (other than an alien crewman) was in
possession of a valid, unexpired nonimmigrant visa or other docu-
ment authorizing such alien to apply for temporary admission to
the United States or an unexpired reentry permit issued to him,
and (i) such application was made within one hundred and twenty
days of the date of issuance of the visa or other document, or in
the case of an alien in possession of a reentry permit, within one
hundred and twenty days of the date on which the alien was last
examined and admitted by the Service, or (ii) in the event the ap-
plication was made later than one hundred and twenty days of the
date of issuance of the visa or other document or such examination
and admission, if the owner or owners of such vessel or aircraft es-
tablished to the satisfaction of the Attorney General that the
ground of exclusion could not have been ascertained by the exercise
of due diligence prior to the alien’s embarkation, or (C) the person
claimed United States nationality or citizenship and was in posses-
sion of an unexpired United States passport issued to him by com-
petent authority. Any alien stowaway inspected upon arrival in the
United States is an alien who is excluded within the meaning of
this section. For purposes of this section, the term ‘‘alien’’ includes
an excluded stowaway. The provisions of this section concerning the
deportation of an excluded alien shall apply to the deportation of a
stowaway under section 273(d).

* * * * * * *
(2) øIf¿ Subject to section 235(d)(2), if the government of the

country designated in paragraph (1) will not accept the alien into
its territory, the alien’s deportation shall be directed by the Attor-
ney General, in his discretion and without necessarily giving any
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priority or preference because of their order as herein set forth, ei-
ther to—

* * * * * * *

CHAPTER 5—DEPORTATION; ADJUSTMENT OF STATUS

GENERAL CLASSES OF DEPORTABLE ALIENS

SEC. 241. (a) CLASSES OF DEPORTABLE ALIENS.—Any alien (in-
cluding an alien crewman) in the United States shall, upon the
order of the Attorney General, be deported if the alien is within one
or more of the following classes of deportable aliens:

(1) EXCLUDABLE AT TIME OF ENTRY OR OF ADJUSTMENT OF
STATUS OR VIOLATES STATUS.—

* * * * * * *
(2) CRIMINAL OFFENSES.—

(A) GENERAL CRIMES.—
(i) CRIMES OF MORAL TURPITUDE.—Any alien who—

(I) is convicted of a crime involving moral turpi-
tude committed within five years (or 10 years in
the case of an alien provided lawful permanent
resident status under øsection 245(i)¿ )section
245(j)) the date of entry, and

* * * * * * *
ø(5) PUBLIC CHARGE.—Any alien who, within five years after

the date of entry, has become a public charge from causes not
affirmatively shown to have arisen since entry is deportable.

ø(b) An alien, admitted as an nonimmigrant under the provisions
of either section 101(a)(15)(A)(i) or 101(a)(15)(G)(i), and who fails to
maintain a status under either of those provisions, shall not be re-
quired to depart from the United States without the approval of
the Secretary of State, unless such alien is subject to deportation
under paragraph (4) of subsection (a).

ø(c) Paragraphs (1)(A), (1)(B), (1)(C), (1)(D), and (3)(A) of sub-
section (a) (other than so much of paragraph (1) as relates to a
ground of exclusion described in paragraph (2) or (3) of section
212(a)) shall not apply to a special immigrant described in section
101(a)(27)(J) based upon circumstances that existed before the date
the alien was provided such special immigrant status.¿

(5) PUBLIC CHARGE.—
(A) IN GENERAL.—Any alien who during the public

charge period becomes a public charge, regardless of when
the cause for becoming a public charge arises is deportable.

(B) EXCEPTIONS.—Subparagraph (A) shall not apply if
the alien is a refugee or has been granted asylum, or if—

(i) the cause of the alien’s becoming a public charge
arose after entry (in the case of an alien who entered
as an immigrant) or after adjustment to lawful perma-
nent resident status (in the case of an alien who en-
tered as a nonimmigrant), and

(ii) was a physical illness, or physical injury, so seri-
ous the alien could not work at any job, or a mental
disability that required continuous hospitalization.
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10 Hearing: Foreign Visitors Who Overstay, supra note 9, at 20 (Statement of Diane Dillard,
Deputy Assistant Secretary for Visa Services, Bureau of Consular Affairs, Department of State).

11 Id. at 32–33.

overall numbers are relatively low. This may be due in part to the
limited number of nonimmigrant visas issued in some African na-
tions. Both the overstay rate and overstay numbers from South
America are modest.

The phenomenon of visa overstays presents specific problems for
immigration enforcement. First, visa overstayers spread the illegal
immigration problem to regions outside of the border states, and
due to their diverse character (many visa overstayers have more
advanced education and skills than typical illegal land border en-
trants), to various sectors of the economy. Second, visa overstayers
account for a substantial portion of those waiting in the ‘‘asylum
backlog’’—the estimated 400,000 persons who are waiting for adju-
dication by the INS of their asylum claims. While some of these
people have legitimate claims, many have filed the asylum claim as
a means of remaining in the United States indefinitely. Third, ob-
stacles to enforcement against this phenomenon are likely to re-
main (or increase) with the further globalization of the economy
and rise in the number of legitimate visitors to the United States.
A more lengthy or intrusive inspections process at ports of entry
might identify more aliens who intend to overstay, but at the price
of convenience for the vast majority of legitimate visitors. Another
alternative would be more extensive processing by consular officers
of requests for nonimmigrant visas. This would require a greater
commitment of resources to the consular bureau within the Depart-
ment of State.

Perhaps as a result of these difficulties, there have been fewer
specific recommendations regarding enforcement measures against
visa overstays. The Commission on Immigration Reform indicated
that the solution lies in improved interior enforcement, chiefly by
preventing employment of illegal aliens. (This topic is treated at
greater length below.) The State Department now processes a vast
majority of visas through an automated system that allows for
quicker background checks, and most newly-issued visas are ma-
chine-readable, an additional security feature.10 Stricter standards
for issuing visas have been suggested. However, in many countries
with a high visa overstay rate, State Department consular officers
already deny a substantial percentage of visa applications.11

Alien smuggling
Alien smuggling contributes greatly to the overall problem of ille-

gal immigration. Whether carried out by so-called coyotes (smug-
glers) along the Southwest border, or through sophisticated orga-
nized crime rings that smuggle aliens into the United States by
land, sea, and air, alien smuggling both adds to the overall num-
bers of illegal aliens in the United States and increases the finan-
cial and other incentives for such trafficking to continue. Alien
smuggling is often linked to other crimes, such as drug smuggling
and trafficking, prostitution, racketeering, and severe labor law
violations. Due to the inhumane living and working conditions they
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12 See generally, ‘‘Alien Smuggling: Hearing Before the Subcomm. on International Law, Immi-
gration, and Refugees of the House Comm. on the Judiciary,’’ 103rd Cong., 1st Sess. (June 30,
1993).

face, many smuggled aliens are victims, more than beneficiaries, of
this criminal activity.12

Smuggling by boat is perhaps the most visible recent manifesta-
tion of alien smuggling carried out by organized crime syndicates.
The arrival of the Golden Venture in New York City in June 1993
brought this problem to national attention: the vessel foundered on
a sand bar, and hundreds of Chinese nationals struggled to reach
the shore and escape, several of them drowning in the process. The
remainder were apprehended and detained for exclusion proceed-
ings, in which most claimed political asylum. Due to procedural
delays inherent in the immigration hearing process, and the dif-
ficulty of arranging return travel to the People’s Republic of China,
most of these aliens remained in the United States more than 2
years after their arrival.

Other smuggling boats have landed or been apprehended in
United States waters, while still others have been interdicted in
international waters. However, due to greater enforcement efforts,
the organized smuggling by sea from Asia has decreased somewhat
since the arrival of the Golden Venture. (Illegal immigration by sea
has long been prevalent from countries in the Caribbean, and this
continues to be the case.)

Notwithstanding the public visibility of alien smuggling by boat,
the vast majority of smuggled aliens arrive by more conventional
means. Some travel directly to the United States, using fraudulent
passports and visas, and attempt entry at international airports.
Many such aliens have presented passports and visas prior to em-
barking overseas, but destroy the documents en route or surrender
them to confederates. Probably the greatest number travel through
more circuitous routes, travelling to other countries in the Western
Hemisphere and then arranging onward travel to the United States
either by air or through surreptitious crossing of the land border.

Whether they arrive by boat, directly by air, or through more
complex routes, smuggled aliens (often with the assistance of smug-
glers) abuse immigration procedures to extend their stay in the
United States. Thousands of smuggled aliens arrive in the United
States each year with no valid entry documents and declare asylum
immediately upon arrival. Due to lack of detention space and over-
crowded immigration court dockets, many have been released into
the general population. Not surprisingly, a majority of such aliens
do not return for their hearings. In recent years, however, the
number of aliens arriving at airports with no valid documents has
decreased in districts, particularly in New York and Los Angeles,
where detention capacity has increased and most mala fide aliens
can be detained. The threat of expedited exclusion, which has been
considered by Congress since 1993, may also have had a deterrent
effect.

Finally, many aliens successfully smuggled into the United
States have filed asylum claims as a means not only to extend their
stay, but, under regulations in effect until January 1995, to obtain
work authorization. Due to the huge backlog in asylum cases, and
the inability of the INS to detain failed asylum applicants who are
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13 See ‘‘Removal of Criminal and Illegal Aliens: Hearing Before the Subcomm. on Immigration
and Claims of the House Comm. on the Judiciary,’’ 104th Cong., 1st Sess. 4 (Statement of T.
Alexander Aleinikoff, General Counsel, Immigration and Naturalization Service) (Hearing:
Criminal and Illegal Aliens).

14 ‘‘Foreign-born’’ prisoners may include naturalized citizens and certainly includes both legal
permanent residents and people who are in violation of their immigration status (including visa
overstays) or who entered the U.S. without permission. See ‘‘Criminal Aliens: Hearing Before
the Subcomm. on Immigration, Refugees, and International Law of the House Comm. on the
Judiciary,’’ February 23, 1994, at 188–189 (Testimony of INS Deputy Commissioner Chris Sale).
The Director of the BOP has testified that ‘‘[a]s of January 29, 1994, our inmate data base re-
flects that there were 22,326 inmates in BOP custody who were non-United States citizens (24.8
percent of the population). Id. at 166–167 (Statement of Kathleen M. Hawk). The BOP con-
firmed to the Committee by telephone in November 1995 that the non-citizen population re-
mains at approximately 24 percent.

15 Id.; ‘‘Management Practices of the Immigration and Naturalization Service: Hearing Before
the Subcomm. on Immigration and Claims of the House Comm. on the Judiciary,’’ 104th Cong.,
1st Sess. 41 (February 8, 1995) (Hearing: Management Practices).

16 Hearing: Criminal and Illegal Aliens, supra note 13, at 8 (Statement of T. Alexander
Aleinikoff).

17 Id.

deportable from the United States, these aliens could reasonably
expect that the filing of an asylum application would allow them
to remain indefinitely in the United States. Under regulations ef-
fective in January 1995, asylum applicants no longer are entitled
to receive work authorization. This has led to a substantial reduc-
tion in filing of new asylum applications. (The new asylum regula-
tions are discussed below in more detail.)

II. INSPECTION, APPREHENSION, AND REMOVAL OF CRIMINAL AND
ILLEGAL ALIENS

A. Populations of Criminal and Illegal Aliens

Criminal aliens
The number of criminal aliens incarcerated in Federal and State

prisons has grown dramatically in recent years, and is now esti-
mated as 100,000.13 The ‘‘foreign-born’’ 14 population in institutions
operated by the Bureau of Prisons (BOP) is 27,938, or 29 percent
of all inmates (95,997). An estimated 75 percent are subject to de-
portation.15 Compared to FY 1980, this is an increase from approxi-
mately 1,000, or less than 4 percent of all BOP inmates (27,825).
According to the BOP, the increase in the Federal alien prisoner
population is due largely to drug convictions; 75 percent of alien in-
mates are incarcerated for such offenses, compared to 61 percent
of all Federal inmates. Foreign-born prisoners serve an average of
7.7 years. More than 85 percent are from Mexico, Central America,
South America, and the Caribbean. The leading individual coun-
tries of origin are, in order, Mexico, Colombia, Cuba, the Dominican
Republic, Jamaica, and Nigeria.

The INS reports that there are an estimated 69,926 foreign-born
inmates in State prisons, and that 80 percent of these, or 55,640,
are deportable.16 (The remainder are not deportable because they
are either naturalized citizens or lawful permanent residents with
protection from deportation.) More than 81 percent (56,391) of the
overall foreign-born state prison population are in seven high im-
migration states: California, Texas, Florida, New York, Illinois,
New Jersey, and Arizona.17 The INS believes that the number of
criminal aliens in Federal or State prisons who are subject to final
orders of deportation is small. The INS and the Executive Office for
Immigration Review (EOIR) complete deportation proceedings
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TITLE II—ENHANCED ENFORCEMENT AND PENALTIES AGAINST ALIEN
SMUGGLING AND DOCUMENT FRAUD

Sections 201 through 205 permit the INS to seek wiretap author-
ization under 18 U.S.C. 2516(1) in investigations of alien smug-
gling and document fraud; make document fraud and alien smug-
gling crimes indictable as racketeering offenses under the Rack-
eteer Influenced and Corrupt Organizations Act (RICO); increase
criminal penalties for alien smuggling, particularly where the
smuggling is done for financial gain, involves criminal aliens, or
multiple illegal entries; increase the number of U.S. attorneys
available for the prosecution of immigration crimes; and expand
the undercover investigations authority of the INS.

Section 211 through 216 increase civil and criminal penalties for
document fraud, and establish new penalties for knowing prepara-
tion or presentation of fraudulent documents, and for making false
claims to citizenship. Section 221 extends asset forfeiture authority
under 18 U.S.C. 982(a) in the case of aliens convicted of passport
or visa fraud, and section 222 permits the issuance of subpoenas
for bank records in investigating such crimes.

TITLE III—APPREHENSION AND REMOVAL OF ILLEGAL ALIENS

Subtitle A—Reform of Removal Procedures

Subtitle A of Title III (sections 301 through 309) streamlines
rules and procedures in the Immigration and Nationality Act to
make it easier to deny admission to inadmissible aliens and easier
to remove deportable aliens from the United States. (Due to com-
plexity of these provisions, detailed analysis and comment of some
provisions is reserved to the section-by-section analysis.)

Section 301 provides that aliens who have entered the United
States without being legally admitted are now classified as ‘‘inad-
missible’’ and, if apprehended, bear the same burden of proof as an
alien seeking to be admitted at a port of entry: to establish clearly
and beyond doubt that they are entitled to be legally admitted.
Aliens who have been legally admitted, but who overstay their
visas or otherwise violate their immigration status (such as by
committing crimes), must establish by clear and convincing evi-
dence that they are lawfully present. Aliens who have been ille-
gally present in the U.S. for an aggregate of 12 months will, with
certain exceptions, not be eligible for permanent residence or other
immigration benefits for 10 years.

Section 301(e) makes inadmissible to the United States any
former U.S. citizen who officially renounces United States citizen-
ship for the purpose of avoiding taxation by the United States. The
Committee intends that this section shall apply solely to those indi-
viduals who officially renounce their U.S. citizenship after the date
on which this section becomes effective.

Section 302 provides that an arriving alien can be denied entry
into the U.S. by an immigration officer because of misrepresenta-
tion, use of fraudulent documents, or lack of any documents. The
alien may be ordered removed without a hearing before an immi-
gration judge, and without administrative or judicial review. This
provision is based upon legislation approved by the Subcommittee

Case 1:25-cv-00872-JMC     Document 55-12     Filed 03/03/26     Page 279 of 280



158

on International Law, Immigration, and Refugees during the 103rd
Congress.

This provision is necessary because thousands of aliens arrive in
the U.S. at airports each year without valid documents and at-
tempt to illegally enter the U.S. Unless such aliens claim to be U.S.
nationals, or state a fear of persecution, there is no requirement
under the Constitution or international treaty to do anything other
than return them, as promptly as possible, to where they boarded
the plane to come here. Neither international law nor the Due
Process Clause of the Fifth Amendment require that such aliens be
given a hearing before an immigration judge or a right to appeal.

Section 302 also requires that an alien subject to expedited re-
moval who claims persecution or otherwise indicates a desire to
apply for asylum be interviewed by an asylum officer to determine
if the alien has a ‘‘credible fear’’ of persecution. A ‘‘credible fear’’
is established if the alien is more likely than not telling the truth,
and if there is a reasonable probability that the alien will meet the
definition of refugee and otherwise qualify for asylum. This stand-
ard, therefore, is lower than the ‘‘well-founded fear’’ standard need-
ed to ultimately be granted asylum in the U.S.—the arriving alien
need only show a probability that he will meet the well-founded
fear standard. The credible fear standard is designed to weed out
non-meritorious cases so that only applicants with a likelihood of
success will proceed to the regular asylum process. If the alien
meets this threshold, the alien is permitted to remain in the U.S.
to receive a full adjudication of the asylum claim—the same as any
other alien in the U.S.

Under this system, there should be no danger that an alien with
a genuine asylum claim will be returned to persecution. The initial
screening, which should take place in the form of a confidential
interview, will focus on two questions: is the alien telling the truth;
and does the alien have some characteristic that would qualify the
alien as a refugee. As in other cases, the asylum officer should at-
tempt to elicit all facts relevant to the applicant’s claim. It is not
unreasonable to expect the applicant to be truthful in such an
interview. Nor is it unreasonable to expect that, in the case of a
person genuinely fleeing persecution, that the interview will yield
sufficient facts to determine that the alien has a reasonable likeli-
hood of being successful in the full asylum process.

Section 302 permits the interview itself to be carried out by a
full-time INS asylum officer, or by an INS inspector or other official
who has received the complete training provided to full-time asy-
lum officers and has reasonable access to country condition reports
and other resources that are used by asylum officers to assess the
credibility and foundation of asylum claims.

Section 304 provides that there will be a single, streamlined ‘‘re-
moval proceeding’’ before an immigration judge for all inadmissible
and deportable aliens. This will replace the current exclusion pro-
ceedings under section 236 of the INA, and deportation proceedings
under section 242. The consolidation will end procedural disputes
contesting the type of proceeding an alien should be subject to, dis-
putes that often turn on the elusive question of whether an illegal
alien has been apprehended immediately upon entry, or evaded
government control for a period of time. Instead, the focus will be

Case 1:25-cv-00872-JMC     Document 55-12     Filed 03/03/26     Page 280 of 280


	Expert Declaration of Yael Schacher (True Final)
	Index of Exhibits - Declaration of Yael - Final
	Ex. A
	Ex. A.pdf
	Exh A Yael Schacher List of Publications.pdf

	Ex. B
	Ex. C
	Ex. D
	Ex. E
	Ex. F
	Ex. F.pdf
	Pages from Exh F 129CongRecSenate1983.pdf

	Ex. G
	Ex. G.pdf
	Pages from Exh G 130CongRecHouse1984.pdf

	Ex. H
	Ex. I
	Ex. I.pdf
	Ex. I temp.pdf

	Ex. J
	Ex. J.pdf
	Exh. J AEDPA - IIRIRA Timeline - new.pdf
	Exh. J AEDPA - IIRIRA Timeline pt. 2.pdf
	AEDPA / IIRIRA 1995 Timeline
	AEDPA / IIRIRA 1996 Timeline


	Ex. K
	Ex. K.pdf
	Ex. L-old.pdf
	Ex. L temp.pdf


	Ex. L
	Ex. L.pdf
	Ex. L - New pages- CRPT-104hrpt828.pdf

	Ex. M
	Ex. M.pdf
	Ex. M.pdf
	Pages from Exh M CRPT-104hrpt383.pdf

	Pages from Exh M CRPT-104hrpt383.pdf

	Ex. N
	Ex. N.pdf
	Pages from Exh N CRPT-104hrpt518.pdf

	Ex. O
	Ex. O.pdf
	Exh O Congressional Record Senate Leahy Motion to Recommit 4.17.96.pdf

	Ex. P
	Ex. Q
	Ex. Q.pdf
	Ex. Q temp.pdf

	Ex. R
	Ex. R.pdf
	Ex. R temp.pdf

	Ex. S
	Ex. S.pdf
	Simpson_10449_box433_f11.pdf

	Ex. T
	Ex. T.pdf
	Pages from Exh T CREC-1996-05-01-senate-2.pdf

	Ex. U
	Ex. U.pdf
	Ex. U temp.pdf

	Ex. V
	Ex. V.pdf
	Ex. V temp.pdf

	Ex. W
	Ex. W.pdf
	Ex. W temp.pdf

	Ex. X
	Ex. X.pdf
	Ex. x temp.pdf

	Ex. Y
	Ex. Y.pdf
	Ex. Y temp.pdf

	Ex. Z
	Ex. Z.pdf
	Ex. Z temp.pdf

	Ex. AA
	Ex. AA.pdf
	Ex. AA temp.pdf

	Ex. BB
	Ex. BB.pdf
	Pages from Exh BB CRPT-104srpt249.pdf

	Ex. CC
	Ex. CC.pdf
	Exh CC pdf 1.pdf
	Exh CC pdf 121-123.pdf
	Exh CC pdf 162-163.pdf




