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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

RUBY FREEMAN

and

WANDREA MOSS,

Plaintiffs,

RUDOLPH W. GIULIANI,

Defendant.

Civil Action No. 21-3354 (BAH)

PLAINTIFFS’ MOTION IN LIMINE TO PRECLUDE

FURTHER VIOLATIONS OF THE COURT’S PRIOR ORDERS

Plaintiffs Ruby Freeman and Wandrea’ ArShaye “Shaye” Moss (“Plaintiffs”) respectfully
request that the Court instruct counsel for Defendant Giuliani that he has violated and is prohibited
from further violating the Court’s orders by making arguments contrary to its prior evidentiary
rulings, and preclude him from attempting to elicit such testimony on cross examination, or in
Defendant Giuliani’s direct examination. The Court has already entered various orders, including
in granting the consent motion in /imine, and ruling on Defendant Giuliani’s pretrial objections
only days ago, that foreclose any arguments contrary to the Court’s determination of liability—

which included determinations of all elements of defamation, including falsity and proximate

cause—or related to his net worth.
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During defense counsel’s opening statement and witness examination during the first day
of trial, it became clear that Defendant Giuliani’s trial strategy revolves around several points that
run directly contrary to the Court’s prior orders in this case. First, Defendant Giuliani intends to
argue that he did not proximately cause any or all of the injuries alleged in the Amended Complaint
and established as true by the default judgment. Second, counsel for Defendant Giuliani introduced
the argument that Mr. Giuliani would be pushed to financial ruin—or otherwise placed in a position
rendering him insolvent—by a substantial damages award in Plaintiffs’ favor. Third, after opening
statements and the start of Plaintiffs’ case, Defendant Giuliani stated publicly to reporters on the
courthouse steps that he intended to testify that his defamatory statements were true, and that he
did not cause Plaintiffs harm. The arguments that Defendant Giuliani’s counsel presented to the
jury today—and that he, and his client, intend to present to the jury in the days ahead—violate the
Court’s orders and should not be permitted.

First, during Defendant Giuliani’s opening statement, counsel for Defendant previewed
that the central theory of Defendant Giuliani’s case will be that persons other than Defendant
Giuliani or his co-conspirators (for whose actions Defendant Giuliani is also liable) are responsible
for a significant portion of Plaintiffs’ injuries. That argument runs directly contrary to the Court’s
prior orders, on two separate occasions, that the default judgment entered in this case conclusively
establishes that Defendant Giuliani and his co-conspirators’ conduct proximately caused the
injuries alleged in the Amended Complaint. See ECF No. 108, at 3; ECF No. 119, at 6-7. As
Plaintiffs explained the last time Defendant Giuliani raised this objection, those injuries include
significant reputational harm arising from the publication and republication of Defendant
Giuliani’s statements to millions of viewers and readers, an “onslaught of extremely violent and
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graphic threats and dangerous harassment,” “severe emotional distress,” and other “immense”



Case 1:21-cv-03354-BAH Document 126 Filed 12/11/23 Page 3 of 6

losses in the form of harm to reputation, privacy, safety, and other monetary loss. ECF No. 11, at
11-12 (quoting Am. Compl. 9 12, 139, 162). As the Court has now affirmed and reaffirmed, that
Defendant Giuliani and his co-conspirators’ conduct proximately caused those injuries “is
completely and irrefutably established” for purposes of this case. ECF No. 119, at 6 (quoting
Greyhound Exhibitgroup, Inc. v. E.L.U.L. Realty Corp., 973 F.2d 155, 159 (2d Cir. 1992)). The
only question remaining for trial is quantifying that harm in monetary terms; for that purpose, “the
only role for proximate cause” is ensuring “that the compensation sought relate to the damages
that naturally flow from the injuries pleaded.” Id. (quoting Greyhound, 973 F.2d at 159). In other
words, the default judgment has conclusively established that Defendant Giuliani caused the
injuries alleged in the Amended Complaint; Plaintiffs now bear a much lower burden to offer
evidence that will allow the factfinder to make a reasonable estimate of the money damages that
will fairly compensate Plaintiffs for those injuries. /d.; see ECF Nos. 117, 118. Defendant Giuliani
is entitled to argue that the injuries alleged in the Amended Complaint do not warrant the amount
of monetary compensation that Plaintiffs are seeking, but he may not argue—as his counsel did
today— that he is not fully responsible as a proximate cause of those injuries. The Court should
preclude any further argument or attempts to introduce evidence or elicit testimony to the contrary.

Second, counsel for Defendant suggested to the jury in his opening statement that a
substantial monetary award would inflict an undue hardship on his client—that it would be “the

end” of him, according to news reports.! That raises the concern that Defendant Giuliani is

planning to offer argument or evidence contrary to the Court’s prior order precluding Defendant

! See, e.g., Andrew Goudsward, ‘End of Mr. Giuliani’ if Jury Awards Millions in Damages to
Election Workers, Lawyer Says, REUTERS (Dec. 11, 2023),
https://www.reuters.com/legal/giuliani-heads-trial-over-false-vote-fraud-claims-about-georgia-
poll-workers-2023-12-11/. Plaintiffs are still awaiting the day’s trial transcript, but expect to have
it available before trial resumes tomorrow morning.
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Giuliani and his counsel “from making any argument, or introducing any evidence, stating or
suggesting that he is insolvent, bankrupt, judgment proof, or otherwise unable to defend himself,
comply with this Court’s orders, or satisfy an eventual judgment.” ECF No. 102, at 5 (emphasis
added). The Court should caution Defendant Giuliani and his counsel against any further violations
of that preclusion order as well.

Third, according to public news reports, upon leaving the courthouse, Defendant Giuliani
stopped to say to an assembled group of the press: “When I testify, the whole story will be
definitively clear that what I said was true, and that, whatever happened to them—which is
unfortunate about other people overreacting—everything 1 said about them is true.” Lucien
Bruggeman, Giuliani Defamation Trial Live Updates: Ex-Mayor Insists Freeman, Moss Were
‘Changing Votes,”  ABC News (Dec. 11, 2023) (emphasis added),
https://abcnews.go.com/US/live-updates/giuliani-defamation-trial/?id=105479446. When asked
whether he regretted his actions, Defendant Giuliani stated: “Of course I don’t regret it . . . I told
the truth. They were engaged in changing votes.” Id. (emphasis added). Finally, when a reporter
pointed out that there was “no proof of that,” Defendant Giuliani stated, “You’re damn right there
is . ... Stay tuned.” Id. Needless to say, were Defendant Giuliani to testify in a manner remotely
resembling those comments, he would be in plain violation of the Court’s prior orders in this case
conclusively affirming, and reaffirming, that all elements of liability have been established,
including that Defendant Giuliani’s defamatory statements were false.

Plaintiffs are prepared to object as necessary should these or similar violations continue,
but respectfully submit that this Court should instruct Mr. Giuliani and his counsel so as to
minimize unnecessary objections and legal argument while the jury is present. Plaintiffs therefore

respectfully request that the Court preclude further violations of the Court’s prior orders in this
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case, as discussed above and otherwise, by ensuring that Defendant Giuliani, and his counsel,

understand that these arguments are foreclosed by the Court’s prior orders. Counsel for Plaintiffs

will be prepared to discuss this matter further with the Court before the jury is seated tomorrow

morning, or at any time convenient to the Court.

DATED: December 11, 2023

/s/ Michael J. Gottlieb
WILLKIE FARR & GALLAGHER LLP
Michael J. Gottlieb (974960)
Meryl C. Governski (1023549)
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tryan@willkie.com
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CERTIFICATE OF SERVICE

I certify that the foregoing was served on counsel for all parties on December 11, 2023, by
filing it with the Court’s CM/ECF system.

s/ Michael J. Gottlieb




