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Georgia Proof of Concept

[LETTERHEAD]

The Honorable Brian P. Kemp
Governor

111 State Capitol

Atlanta, Georgia 30334

The Honorable David Ralston
Speaker of the House

332 State Capitol

Atlanta, Georgia 30334

The Honorable Butch Miller
President Pro Tempore of the Senate
321 State Capitol

Atlanta, Georgia 30334

December 28, 2020
Dear Governor Kemp, Mr. Speaker, and Mr: President Pro Tempore:

The Department of Justice is investigating various irregularities in the 2020
election for President of the United States. The Department will update you as we are
able on investigatory, progress, but at this time we have identified significant concerns
that may have impacted the outcome of the election in multiple States, including the State
of Georgia. No doubt, many of Georgia’s state legislators are aware of irregularities,
swornto.by a variety of witnesses, and we have taken notice of their complaints. See, e.g.,
The Chairman’s Report of the Election Law Study Subcommittee of the Standing Senate
Judiciary Committee Summary of Testimony from December 3, 2020 Hearing,
http://www.senaterligon.com/THE FINAL%20REPORT.PDF (Dec. 17, 2020) (last visited
Dec. 28, 2020); Debra, Heine, Georgia State Senate Report: Election Results Are
‘Untrustworthy,;” Certification Should Be Rescinded, THE TENNESSEE STAR (Dec. 22, 2020),
available at https://tennesseestar.com/2020/12/22/georgia-state-senate-report-election-

results-are-untrustworthy-certification-should-be-rescinded/ (last visited Dec. 28, 2020).
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In light of these developments, the Department recommends that the Georgia
General Assembly should convene in special session so that its legislators are in a position
to take additional testimony, receive new evidence, and deliberate on the matter
consistent with its duties under the U.S. Constitution. Time is of the essence, as the.U.S.
Constitution tasks Congress with convening in joint session to count Electoral College
certificates, see U.S. Const., art. II, § 1, cl. 3, consider objections to any of those certificates,
and decide between any competing slates of elector certificates, and 3 U.S.C. § 15 provides
that this session shall begin on January 6, 2021, with the Vice President presiding over
the session as President of the Senate.

The Constitution mandates that Congress must set the.day for Electors to.meet to
cast their ballots, which Congress did in 3 U.S.C. § 7, and which for this election occurred
on December 14, 2020. The Department believes that in.Georgia and several other States,
both a slate of electors supporting Joseph R. Biden, Jr;,-and a separate slate of electors
supporting Donald J. Trump, gathered on that'day at.the proper location to cast their
ballots, and that both sets of those ballots have been transmitted to Washington, D.C,, to
be opened by Vice President Pence. The Department is'aware that a similar situation
occurred in the 1960 election. There, Vice President Richard Nixon appeared to win the
State of Hawaii on Election Day and Electors supporting Vice President Nixon cast their
ballots on the day specified in 3.U.S.C. § 7, which were duly certified by the Governor of
Hawaii. But Senator John F..Kennedy also.claimed to win Hawaii, with his Electors
likewise casting their ballots on the prescribed day, and that by January 6, 1961, it had
been determined that Senator Kennedy was indeed the winner of Hawaii, so Congress
accordingly accepted only the ballots cast for Senator Kennedy. See Jack M. Balkin, Bush
v. Gore and the Boundary Between Law and Politics, 110 YALE L.J. 1407, 1421 n.55 (2001).

The Department also finds troubling the current posture of a pending lawsuit in
Fulton County, Georgia, raising several of the voting irregularities pertaining to which
candidate for President of the United States received the most lawfully cast votes in
Georgia. See Trump.v. Raffensperger, 2020cv343255 (Fulton Cty. Super. Ct.). Despite the
action having beenfiled on December 4, 2020, the trial court there has not even scheduled
a hearing on matter, making it difficult for the judicial process to consider this evidence
and resolve these matters on appeal prior to January 6. Given the urgency of this serious
matter, including the Fulton County litigation’s sluggish pace, the Department believes
that a special session of the Georgia General Assembly is warranted and is in the national

interest.
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The Electors Clause of the U.S. Constitution provides that “[e]ach State shall
appoint, in such Manner as the Legislature thereof may direct,” electors to cast ballots for
President and Vice President. See U.S. Const,, art. II, § 1, cl. 2. Many State Legislatures
originally chose electors by direct appointment, but over time each State Legislature has
chosen to do so by popular vote on the day appointed by Congress in 3 U.S.C..§.1 to be
the Election Day for Members of Congress, which this year was November 3, 2020.
However, Congress also explicitly recognizes the power that State Legislatures have to
appoint electors, providing in 3 U.5.C. § 2 that “[w]henever any Statehas held an election
for the purpose of choosing electors, and has failed to make a choice onthe day prescribed
by [3 U.S.C. § 1], the electors may be appointed on a subsequent day in such amanner as
the legislature of such State may direct.”

The purpose of the special session the Department recommends would be for the
General Assembly to (1) evaluate the irregularities in the 2020 election, including
violations of Georgia election law judged against that body of law as it has been enacted
by your State’s Legislature, (2) determine whether those violations show which candidate
for President won the most legal votes in the November 3-election, and (3) whether the
election failed to make a proper and valid choice between the candidates, such that the
General Assembly could take whatever action is hecessary to ensure that one of the slates
of Electors cast on December 14 will be accepted by Congress on January 6.

While the Department of Justice believes the Governor of Georgia should
immediately call a‘special session‘to consider this important and urgent matter, if he
declines to do so, we share with you our view that the Georgia General Assembly has
implied authority under the Constitution of the United States to call itself into special
session for the limited purpose of considering issues pertaining to the appointment of
Presidential Electors.. The Constitution specifies that Presidential Electors shall be
appointed by the Legislature of each State. And the Framers clearly knew how to
distinguish between a'state legislature and a state executive, so their disparate choices to
refer to one (legislatures), the other (executive), or both, must be respected.! Additionally,

1 See, e.g., U.5.C,, art. IV, § 4 (“The United States shall guarantee to every State in this Union a Republican
Form of Government, and shall protect each of them against Invasion; and on Application of the Legislature,
or of the Executive (when the Legislature cannot be convened) against domestic Violence.”) (emphases added);
id. art. VI (“The Senators and Representatives before mentioned, and the Members of the several State
Legislatures, and all executive and judicial Officers, both of the United States and of the several States, shall be
bound by Oath or Affirmation, to support this Constitution ....”) (emphasis added); id. XVII amend.
(“When vacancies happen in the representation of any State in the Senate, the executive authority of such State

shall issue writs of election to fill such vacancies: Provided, That the legislature of any State may empower
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