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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

United States of America, ef al.,

Plaintiffs, Case No. 1:20-cv-03010-APM
V. HON. AMIT P. MEHTA
Google LLC,

Defendant.
State of Colorado, et al.,

Plaintiffs, Case No. 1:20-cv-03715-APM
V. HON. AMIT P. MEHTA
Google LLC,

Defendant.

JOINT STATUS REPORT

Pursuant to the Court’s email dated April 27, 2026, the Parties submit the following Joint
Status Report.

L Joint Status Update

On January 21, 2026, the Court entered an order appointing the Parties’ nominees to the
Technical Committee (“TC”), the three individuals composing the Standing Committee. As of
March 30, 2026, all three Standing Committee Members have signed a Technical Committee
Services Agreement (“TC Services Agreement”), Confidentiality Agreement, and Indemnity
Agreement.

As part of negotiating the terms of the Confidentiality Agreement pursuant to

Section VII.A.8 of the Final Judgment, the Parties discussed a number of issues regarding
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confidentiality. The Parties agreed that neither Google nor its outside counsel has a right of
access under the terms of the Final Judgment to communications between the TC and Plaintiffs
regarding enforcement of the Final Judgment. Google also stated that it does not seek access to
information submitted by third parties where that information remains in Plaintiffs’ possession
only. The Parties did, however, have conflicting views regarding the extent to which Google is
entitled to access information of third parties submitted to the TC under the Final Judgment. So
that this issue would not delay the finalization of the Confidentiality Agreement, the Parties
agreed to address these disputes separately.

The Parties now request the Court’s assistance with the disputes identified below in the
Parties’ Position Statements.

IL. United States and Co-Plaintiff States’ Position Statement Regarding Google’s
Access to Confidential Third-Party Information Submitted to the TC

The Final Judgment’s remedies aim to address over a decade’s worth of competitive
harm caused by Google’s conduct in the markets for general search services and search text ads.
The TC will play a vital role in implementing those remedies, serving “to inform and assist the
Government in its enforcement efforts.” Rem. Op. at 212 (citation omitted).

As part of that work, the TC will receive a range of information provided by third parties.
For example, companies seeking to take advantage of the data sharing and syndication remedies
will need to submit highly sensitive information as part of their applications to become or be
recertified as Qualified Competitors, who will in turn take on Google as emerging or extant
competitors. Companies are also expected to approach the TC to report complaints regarding
Google’s compliance with the Final Judgment, and the TC may also receive other information as

it carries out its obligations under the Final Judgment. See Final J. §§ VIL.A.7, VIL.C.3, IX.V.
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The very success of the remedies therefore depends on the TC’s productive engagement
with industry participants—including in particular existing or would-be competitors of Google—
and those entities’ ability to safely share information with the TC. Accordingly, the Final
Judgment makes clear that “/a/l// information gathered by the TC in connection with [the] Final
Judgment . . . shall be treated as Highly Confidential under the Protective Order in this case.”
Final J. § VII.A.8 (emphasis added).

Consistent with the Final Judgment’s edict, Plaintiffs have proposed limited
circumstances in which confidential third-party information submitted to the TC should or may
be disclosed to Google’s outside counsel and its Designated In-House Counsel, as set forth
below. Plaintiffs’ positions are consistent with the Final Judgment and Protective Order and
recognize the current remedies enforcement posture, including the need to protect the TC’s
important role under the Final Judgment.

Google’s positions, by contrast, effectively boil down to a belief that it “deserves an
equal seat at the table”—an assertion this Court has already unequivocally rejected. Rem. Op.
at 212. For TC recommendations, Google contends that it is entitled to access any confidential
third-party information that the TC considers in the course of forming its recommendations—an
overreach that is rife with ambiguity and effectively seeks the same type of access rights that
Google had in litigation to third-party productions. Google’s position goes well beyond what the
Final Judgment permits. Moreover, Google’s positions would undermine the success of the
remedies by having a chilling effect on actual or potential competitors of Google, who may
decline to engage with the TC or Plaintiffs out of fear that any information received by the TC

would have to be disclosed to Google or its counsel.
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Plaintiffs respectfully request that these issues be addressed on an expedited basis. The
Standing Committee Members are already receiving outreach from interested companies as they
work to set up the TC’s operations and begin the substantive work of the TC. To successfully
engage with these third parties, the TC must be able to advise and reassure them as to whether
information they provide to the TC will have to be shared with Google and/or its counsel.

A. For TC Recommendations Under Section VIL.A.7.k, Google’s Counsel May

Access Confidential Third-Party Information Provided to the TC In Limited
Circumstances

In the remedies enforcement posture, “all doubts as to the remedy are to be resolved in
[the Government’s] favor.” Final J. Op. at 5 (citing United States v. E. I. du Pont de Nemours &
Co.,366 U.S. 316, 334 & n.18 (1961) (additional citations omitted)). Here, Plaintiffs proposed
the terms for when and how the TC may share information with Google. See id., app. at 81-83.
None of those terms included Google having a right to receive all third-party information
considered by the TC. Google did not oppose Plaintiffs’ proposed terms, and the Court entered
them into the Final Judgment. See, e.g., id., app. at 81-83 (Google proposing no process for the
TC to submit or discuss substance of complaints with the Compliance Officer). The terms of the
Final Judgment govern, and at this stage, all doubts regarding the Final Judgment’s treatment of
confidential third-party information should be resolved in Plaintiffs’ favor.

Under the Final Judgment, “any report and recommendations prepared by the TC shall be
treated as Highly Confidential under the Protective Order in this case.” Final J. § VIL.A.8. In
addition, “Google may object to and be heard by the Court on any recommendation from the TC
or Plaintiffs as to the interpretations or substantive requirements of [the] Final Judgment.” /d.

§ VILA.7 k.
In consideration of Google’s right to object and the Parties’ discussions, Plaintiffs’

position regarding access to a TC recommendation, including any confidential third-party

4



Case 1:20-cv-03010-APM  Document 1511  Filed 05/01/26 Page 5 of 38

information disclosed as part of that recommendation, is as follows:

= With respect to the TC’s recommendations concerning whether an applicant is or may
be recertified as a Qualified Competitor under the Final Judgment, for confidential
third-party information submitted by that applicant to the TC as part of a formal
application or recertification process and relied upon by the TC in making the
recommendation, access is as follows: Google’s outside counsel may receive access
in full, on reasonable notice to Plaintiffs of Google’s intent to object to the
recommendation. !

= For all other TC recommendations, in consideration of Google’s right to object,
access to a TC recommendation, including any confidential third-party information
disclosed in that recommendation, is as follows: (a) Google’s outside counsel may
receive access in full; (b) Google’s Designated In-House Counsel (as that term is
defined in the Protective Order) may receive access in full; and (c) others at Google
may view a version of the recommendation in which any confidential third-party
information is redacted. This position in no way limits the TC’s ability to preserve the
anonymity of third-party complainants under Section VII.C.3.d.

Plaintiffs’ position reflects the Final Judgment’s directive that “/a/ll information gathered
by the TC in connection with this Final Judgment”—including from third parties—"shall be
treated as Highly Confidential under the Protective Order in this case.” Final J. § VILA.8.
Plaintiffs’ position is also consistent with the level of access to such information permitted under
the Protective Order. ECF No. 98 49 11, 16—17. Section 17 of the Protective Order provided that
in certain circumstances, Google’s Designated In-House Counsel may have limited access to
information designated Highly Confidential. /d. q 17. For purposes of the liability and remedies
trials in the underlying cases, Google was permitted to have one Designated In-House Counsel
who could be present at counsel table during all portions of the trial. ECF No. 647 at 4. As

reflected above, with the exception of information provided by Qualified Competitor applicants,

Plaintiffs are willing to agree that for purposes of the enforcement phase, Google may identify

' The United States and Co-Plaintiff States understand that although there is generally alignment
between them and the Colorado Plaintiffs with respect to these issues, the Colorado Plaintifts
offer an alternative position below regarding access to information provided by Qualified
Competitor applicants concerning the applicant’s “plan to invest and compete in” the relevant
markets. Final J. § IX(V).
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Designated In-House Counsel to have the same access as outside counsel to confidential third-
party submitted to the TC, to the limited extent set forth in Plaintiffs’ positions herein. Plaintiffs
are further willing to agree to Google’s request that it be able to identify two Designated In-
House Counsel, rather than just one, to have such access.

Google, by contrast, broadly contends that its outside counsel and Designated In-House
Counsel should automatically receive access in full to any confidential third-party information
that the TC considers in the course of forming its recommendation. Google thus essentially
claims it is entitled to a “production access right” akin to what it had in the litigation phase. Such
a position, however, ignores the remedial posture and is without merit for several reasons.

First, permitting Google to have automatic access to all confidential third-party
information considered by the TC risks undermining the success of the remedies by chilling third
parties from engaging with the TC. Google does not identify what the criteria would be for
assessing whether information is deemed “considered.” Accordingly, third parties would be in a
position of having to assume that any information provided to the TC could be deemed
“considered by the TC” and therefore accessible to Google. Third parties would hesitate to
provide information or otherwise limit what they provide to the TC if the TC will have to share
that information with Google. For the same reasons, third parties may hesitate to come forward
to the TC with complaints regarding Google’s compliance with the Final Judgment, or to
otherwise engage with the TC, knowing that going to the TC means effectively going to Google.

This chilling effect is compounded by the fact that Google’s position gives its outside
counsel and Designated In-House Counsel unfettered access to confidential third-party
information provided to the TC as part of the Qualified Competitor certification process. As

noted above, that process will involve third parties providing sensitive information to the TC.
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Under Plaintiffs’ proposal, access to such information would be limited to Google’s outside
counsel, on reasonable notice to Plaintiffs of Google’s intent to object to the recommendation.
Google, on the other hand, recognizes no such limitation.

In short, given the importance of third-party submissions to the success of these
remedies, any purported “need” Google may cite in seeking such access to confidential third-
party information is outweighed by the risk that such access will have a chilling effect on third
parties who wish to become Qualified Competitors, submit complaints, or engage with the TC.

Second, the Final Judgment has no provision granting Google such an overarching right
to access confidential third-party information. In claiming otherwise, Google relies on a
contorted interpretation of Section VII.A.8 as entitling it to access akin to what it had in
litigation. That provision, however, is clearly aimed at restricting to whom the TC may disclose
such information if a disclosure is made, not at requiring disclosure in the first instance:

Each TC member, and any consultants or staff hired by the TC, shall sign a

confidentiality agreement prohibiting disclosure of any information obtained in the

course of performing his or her duties as a member of the TC or as a person assisting

the TC, fo anyone other than another TC member or a consultant or staff hired by

the TC, Google, the Plaintiffs, or the Court. All information gathered by the TC in

connection with this Final Judgment and any report and recommendations prepared

by the TC shall be treated as Highly Confidential under the Protective Order in this

case, and shall not be disclosed to any person other than another TC member or a

consultant or staff hired by the TC, Google, the Plaintiffs, and the Court except as

allowed by the Protective Order entered in the Action or by further order of this
Court. . ..

Final J. § VIL.A.8 (emphasis added). The Final Judgment does not support Google’s claim that it
is entitled to access all confidential third-party information considered by the TC.

Third, Google does not have a valid need to access all confidential third-party
information considered by the TC. The only reasons for such information to be submitted to the
TC would be related to enforcement of the remedies. Google, however, does not have any

enforcement role, nor does it otherwise have any role overseeing the TC’s work.

7
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Google’s insistence on having such broad access would enable it to second guess and
challenge the TC’s work beyond the objection right that the Final Judgment grants—a result that
would circumvent the Final Judgment, cause even more needless delay, and be antithetical to the
remedies enforcement posture more broadly. While the liabilities and remedies were being
litigated, it made sense, pursuant to the rules of civil procedure, for each party (at least at the
outside counsel level) to have the ability to access all materials submitted by all third parties for
purposes of developing and supporting its claims and defenses. But that phase is over: The Court
has found that Google unlawfully maintained monopolies in general search and search text
advertising and has further ordered remedies to address Google’s unlawful conduct, including
establishing the TC. Now, the only task remaining is the enforcement of the remedies. To that
end, Google’s primary role is to comply with the Final Judgment, with the right to object to the
TC’s recommendations regarding the interpretations or substantive requirements of the Final
Judgment. Final J. § VIL.A.7.k. Google simply does not have any valid need for the access it
seeks.

Fourth, as reflected above, the TC’s role as an “enforcement arm” of Plaintiffs is
fundamentally different than Google’s role in the enforcement phase. Rem. Op. at 212 (quoting
United States v. Microsoft, 231 F. Supp. 2d 144, 197 (D.D.C. 2002)). As this Court has made
clear, the role of the TC is “to inform and assist the Government in its enforcement efforts.” Id.
(emphasis added) (citation omitted). Indeed, the Final Judgment specifically directs the TC to
“assist in enforcement of and compliance with [the] Final Judgment.” Final J. § VIL.A.1. To that
end, the TC is tasked with “carry[ing] out important functions” and has significant

responsibilities. Rem. Op. at 211-12; see also Final J. § VILA.
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Google, by contrast, does not have any enforcement role under the Final Judgment.
Whereas the TC makes recommendations, Google only has a right to object “as to the
interpretations or substantive requirements of this Final Judgment.” Final J. § VII.A.7 k. And
whereas both the TC and Google’s Compliance Officer are tasked with addressing complaints
each may receive regarding Google’s compliance, the Compliance Officer must still in all cases
report back to the TC and Plaintiffs regarding “the nature of the complaint and its disposition”—
at which point the TC has discretion over whether to “propose to the Plaintiffs further actions
consistent with [the] Final Judgment.” Id. § VII.C.2.c. In short, Google’s role is nowhere akin to
that of the TC; rather, its primary role is to comply.

For at least the reasons stated above, Google is not entitled to broad access to all
confidential third-party information considered by the TC.

Nevertheless, Plaintiffs have advised Google that they will consider, in good faith,
requests from Google’s outside counsel for the following, with Plaintiffs’ responses subject to
the Final Judgment and Protective Order:

= access by additional individuals to confidential third-party information that may be

disclosed in a TC recommendation or included in a Qualified Competitor’s
application or recertification application, provided that Google’s outside counsel
identifies: (1) the specific information they would like to distribute; (2) the specific

individuals to whom each specific piece of information would be distributed; and (3)
the reason(s) for the request; and

= access to additional confidential third-party information not disclosed in the TC
recommendation or included in a Qualified Competitor’s application or recertification
application, to the extent such information exists, provided that Google’s outside
counsel identifies: (1) the specific subject-matter(s) of the information sought; and (2)
the relevance of each piece of information sought to the interpretations or substantive
requirements of the Final Judgment.?

2 Again, Colorado Plaintiffs’ alternative position regarding access to information provided by
Qualified Competitor applicants concerning the applicant’s “plan to invest and compete in” the
relevant markets is included below.
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As an example, upon receiving such a request from Google, Plaintiffs could reach out to the
relevant third party and inquire whether the third party would be willing to consent to the request
in whole or in part. To the extent that the third party consents, the TC would be able to disclose
the requested information.

Finally, Plaintiffs recognize that, as the remedies enforcement processes get underway,
third parties may raise concerns regarding the scope of access by Google or its counsel to
confidential third-party information submitted to the TC. In that event, Plaintiffs may revisit their
positions to address any impact of such concerns on third parties’ willingness to engage with the
TC and the TC’s ability to effectively carry out their responsibilities under the Final Judgment.

B. For Complaints Submitted To The TC Under Section VII.C.3, Google’s

Counsel May Access Confidential Third-Party Information As Appropriate
To Ensure Compliance

The Final Judgment provides that “[t]he Compliance Officer, third parties, or the
Plaintiffs in their discretion may submit to the TC any complaints concerning Google’s
compliance with this Final Judgment.” Final J. § VII.C.3. Upon receiving such a complaint, the
TC is required to meet with the Compliance Officer at least once “to allow Google to respond to
the substance of the complaints and to determine whether the complaints can be resolved without
further proceedings.” Id. § VII.C.3.a. The TC must also advise Google and Plaintiffs of the TC’s
conclusion and its proposal for cure. /d. § VII.C.3.b.

Plaintiffs’ position on access to complaints submitted to the TC, as well as to the TC’s
conclusions and proposals for cure, is as follows:

* The TC may communicate with the Compliance Officer regarding the substance of a

third-party’s complaint to the extent permitted under the Final Judgment and
Protective Order, and subject to the anonymization permitted under Section VII.C.3.d
of the Final Judgment. For the avoidance of doubt, the TC may not disclose any

confidential third-party information to the Compliance Officer. In the event the TC
believes that confidential third-party information may need to be separately disclosed

10
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to meet its obligation under Section VII.C.3.a, the TC shall consult with Plaintiffs on
appropriate steps.

= Access to the information submitted by the TC to the Compliance Officer
communicating the “substance of the complaints” is as follows: Plaintiffs take no
position and leave the question of access to such information to the discretion of
Google and its counsel.

= Access to the TC’s conclusions and proposals for cure, including any confidential
third-party information disclosed therein, is as follows: Subject to the TC’s
discretionary right to “preserve the anonymity of any third-party complainant”
pursuant to Section VII.C.3.d, (a) Google’s outside counsel may receive access in
full; (b) Google’s Designated In-House Counsel may receive access in full; and (c)
others at Google may view a version of the conclusions and proposals for cure in
which any confidential third-party information is redacted.

Google’s position, by contrast, appears to misunderstand the information to be provided
under Section VII.C.3 and how it may be treated, including by conflating confidentiality with
anonymity. Under the Final Judgment, the TC is not required to disclose to Google the actual
complaints it receives. Instead, the Final Judgment merely requires that the TC meet with the
Compliance Officer “to allow Google to respond to the substance of the complaints and to
determine whether the complaints can be resolved without further proceedings.” Final
J. § VII.C.3.a (emphasis added); cf. id. § VIL.C.2 (permitting the TC, in its discretion, to submit
complaints to the Compliance Officer). The TC may do this in a manner that does not disclose
confidential third-party information. Separately, the TC further has discretion to “preserve the
anonymity of any third-party complainant where it deems it appropriate to do so.” /d.

§ VIL.C.3.d. These disclosure limitations also help to minimize the chilling effect on third parties
discussed in Part IL.A, supra.

As a hypothetical example, say that third-party “Acme” reaches out to the TC and
explains how, based on the manner in which Acme’s systems operate or some other proprietary
information that it has, it has reason to believe that Google is not providing certain data that

Google is obligated to provide. The information that Acme provides to the TC is automatically

11
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Highly Confidential under Section VII.A.8, i.e., without Acme having to request that treatment.
The TC may communicate with the Compliance Officer regarding the substance of Acme’s
complaint (i.e., Google does not appear to be providing certain data to Acme) without disclosing
confidential Acme information about its systems. In its discretion, the TC can also preserve
anonymity and communicate the same point to the Compliance Officer without identifying
Acme.

To the extent the TC’s conclusions and proposals for cure contain confidential third-party
information, then Google’s access is the same as provided in Part I1.B.1 above with respect to
other recommendations (i.e., those not related to Qualified Competitors): (a) Google’s outside
counsel and Designated In-House Counsel should receive access in full; and (b) others at Google
may view a version of the recommendation with any confidential third-party information
redacted.

In addition, as above, Plaintiffs have advised Google that they will consider, in good
faith, requests from Google’s outside counsel for the following, with Plaintiffs’ responses subject
to the Final Judgment and Protective Order:

= access by additional individuals to confidential third-party information that may be

disclosed in a TC’s conclusion and its proposal for cure, provided that Google’s
outside counsel identifies: (1) the specific information they would like to distribute;

(2) the specific individuals to whom each specific piece of information would be
distributed; and (3) the reason(s) for the request; and

= additional confidential third-party information not disclosed in the TC’s conclusion
and its proposal for cure, to the extent such information exists, provided that Google’s
outside counsel identifies: (1) the specific subject-matter(s) of the information sought;
and (2) the relevance of each piece of information sought to (a) the interpretations or
substantive requirements of the Final Judgment or (b) Google’s ability to implement
the proposed cure.

Plaintiffs position thus balances protecting confidential third-party information with Google’s

obligations to address compliance issues under the Final Judgment.

12
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C. For Complaints Submitted To The Compliance Officer Under
Section VII.C.2, The TC May Seek Plaintiffs’ Assistance In The Unlikely
Event That Confidential Third-Party Information Is Involved

The Final Judgment provides that “[t]hird parties, the TC, or Plaintiffs in their discretion
may submit to the Compliance Officer any complaints concerning Google’s compliance with this
Final Judgment.” Final J. § VIL.C.2.

Plaintiffs’ position is as follows:

» The TC may submit a complaint to the Compliance Officer to the extent permitted
under the Final Judgment and Protective Order, and subject to the anonymization
permitted under Section VII.C.3.d of the Final Judgment. For the avoidance of doubt,
the TC may not disclose any confidential third-party information to the Compliance
Officer. In the event the TC believes that confidential third-party information may

need to be separately disclosed as part of submitting a complaint under
Section VII.C.2, the TC shall consult with Plaintiffs on appropriate steps.

» Plaintiffs take no position and leave the question of access to such complaints to the
discretion of Google and its counsel; provided, however, that the website required by
Section VII.C.2.a must state how any information submitted to the Compliance
Officer will be handled.

Google’s position here is nearly identical to its position regarding complaints under
Section VII.C.3, and the flaws discussed in Part I1.B, supra, apply equally here. In addition,
Plaintiffs believe it is highly unlikely that a complaint submitted to the Compliance Officer by
third parties, the TC, or Plaintiffs would disclose confidential third-party information that was
also provided to the TC, and it is unclear in what circumstances such a scenario would occur.
Accordingly, Plaintiffs believe their position above is the appropriate approach, and any outlier
scenario can be addressed in good faith consistent with Plaintiffs’ positions herein.

D. Conclusion

For the reasons listed above, Plaintiffs respectfully request the Court to order that
Google’s access to confidential third-party information submitted to the TC be limited in

accordance with Plaintiffs’ positions as set forth herein.

13
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III. Colorado States’ Position Statement Regarding Google Access to Third-Party
Information Provided to the TC

Colorado Plaintiffs agree with all of United States and Co-Plaintiffs States’ positions
above, except for the handling of documents related to a potential or actual Qualified Competitor’s
“plan to invest and compete in or with the GSE and/or Search Text Ads markets.” Final Judg. §
IX(V). Such materials should not be provided to either Google or its outside counsel.

Colorado Plaintiffs agree that, with respect to the certification and re-certification of
Qualified Competitors (“QCs”), certain confidential third-party information submitted to the
Technical Committee may be shared with Google’s outside counsel in consideration of Google’s
right to object to the certification process. For example, a QC must show its ability to “meet[]
Plaintiffs’ approved data security standards as recommended by the Technical Committee and
agree[] to regular data security and privacy audits by the Technical Committee.” /d. Providing
Google’s outside counsel access to confidential third-party materials relied upon to ensure ongoing
compliance with these data security and privacy requirements will enable Google to object should
it believe that an applicant does not meet the established requirements.>

However, confidential information pertaining to a potential or actual QC’s “plan to invest
and compete in” the relevant markets should be treated differently. A plan of how a new entrant
will “compete” against Google could be expected to include detailed descriptions of how the
company intends to differentiate itself, including its proposed products and services. As the Court
has recognized, the QC criteria are intended to “ensure that the data-sharing and syndication

remedies fulfill their intended purpose of increasing competition in the relevant markets.” Mem.

3 See Oct. 8, 2025 Hearing Tr. (Dkt. 1447) at 26:19-24 (Google’s counsel raising concern about
objecting if a QC does not meet privacy and security requirements). In addition, Google can
separately object to the data security and privacy standards recommended by the Technical
Committee. See Final Judg. § VIL.A.7 k.

14
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Op. (Dkt. 1461) at 10. Giving Google or its lawyers access to actual or nascent competitors’ plans
to compete with Google could undermine that purpose by discouraging such competitors from
seeking QC status at the outset or result in less fulsome submissions. See Exhibit 1 (Declaration
of Steve Fisher) 9 5-8 (describing concerns held by DuckDuckGo and applicable to nascent
competitors); Diamond Ventures, LLC v. Barreto, 452 F.3d 892, 898 (D.C. Cir. 2006) (“Disclosure
of sensitive materials to a [business] adversary would undoubtedly have a chilling effect on the
parties’ willingness to provide the confidential information essential to the [agency’s] fact-finding
processes.”) (alterations in original).

The chill would be particularly acute for future entrants seeking to offer innovative and
differentiated products, which may pose the greatest competitive threat to Google. See Liability
Op. (Dkt. 1033) at 237 (“The loss of nascent competitors is a clear anticompetitive effect”); Rem.
Op. (Dkt. 1436) at 146-47 (“For Qualified Competitors to compete, they must innovate and
differentiate their product from Google’s”). Consider, for example, the historic example of Neeva:
No benefit would have come from Google or its outside counsel knowing that a new company was
planning to challenge Google’s monopoly by relying on new technology to generate search results.
Liability Op. at 30. Nascent competitors must likewise be able to use the available remedies and
to commercialize without providing advance notice to Google. To restore competition means
restoring the ability of new and existing companies to challenge Google head-on. See Oct. 8, 2025
Hearing Tr. (Dkt. 1447) at 33:7-23.

Moreover, Google has no need for this highly sensitive information because the Final
Judgment does not assign Google a role in determining whether a QC has an adequate “plan to
invest and compete.” To the contrary, for this requirement alone, the Final Judgment states that an

applicant must “make[] a sufficient showing to the Plaintiffs, in consultation with the Technical

15
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Committee”—and not to Google. Final Judg. § IX(V) (emphasis added). The Final Judgment thus
appropriately assigns to Plaintiffs the responsibility of ensuring that QCs have at the outset and
maintain a plan to invest and compete in the relevant markets. Colorado Plaintiffs may reasonably
share such plans with the Technical Committee as part of its consultive role. Colorado Plaintiffs
take seriously their obligation to ensure that QCs satisfy this requirement and do not, for example,
“simply become a white label of Google.” Dkt. 1461 at 10. Indeed, Colorado Plaintiffs have
pursued this case from the beginning to foster conditions that will increase competition through
differentiated products not offered by Google. Colorado Plaintiffs do not question the integrity of
Google’s outside counsel, but since Google has no legitimate need to see its competitors’ business
plans, they should receive the highest level of protection. There is no reason for Google’s counsel
to know a QC’s plan to challenge Google before it is implemented.

Google’s ability to object to Plaintiffs’ certifications does not justify disclosure of pending
business plans to Google’s outside counsel. Google has a legitimate need to ensure that user
privacy and its data are protected. But that is accomplished by the separate requirement that a QC
meet approved data security standards and agrees to regular audits. Nor does the concern that QCs
are “not real serious entrants” justify disclosure. See May 30, 2025 Hearing Tr. (Dkt. 1419) at
4772:6-7. As the Court has suggested, the Technical Committee could “develop a set of standards
that would qualify someone as a qualified competitor” to guide the process. Id. at 4773:1-5. To be
sure, the Court may resolve any disputes that Google may present over whether an applicant
satisfies the QC criteria. Should Google present such a dispute, Plaintiffs and the Technical
Committee can submit more detailed materials related to an applicant’s plan to invest and compete

to the Court for in camera review.

16



Case 1:20-cv-03010-APM  Document 1511  Filed 05/01/26 Page 17 of 38

For these reasons, the Court should hold that a QC’s “plan to invest and compete in or
with the GSE and/or Search Text Ads markets” will not be provided to Google or its outside
counsel.

IV.  Google’s Position Statement Regarding Google Access to Third-Party
Information Provided to the TC

A. Google’s Access to TC Recommendations Under Section VIL.A.7.k

Google’s Proposal

Google’s access to a TC recommendation, including any confidential third-party
information disclosed in that recommendation, is as follows: (a) Google’s outside counsel shall
receive access in full; (b) Google’s Designated In-House Counsel (as that term is defined in the
Protective Order) shall receive access in full; and (c) others at Google may view a version of the
recommendation in which any confidential third-party information is redacted. In addition,
Google’s outside counsel and Designated In-House Counsel shall receive access in full to any
third-party information that the TC considers in the course of forming its recommendation.

Plaintiffs will consider, in good faith, requests from Google’s outside counsel for access
by additional individuals to confidential third-party information that may be disclosed in a TC
recommendation or considered by the TC in forming its recommendation, provided that Google’s
outside counsel identifies: (1) the specific information they would like to distribute; (2) the specific
individuals to whom each specific piece of information would be distributed; and (3) the reason(s)
for the request.

Google’s Position Statement

In order to effectively exercise its rights under the Final Judgment, Google needs to be an
active participant in proceedings before the Technical Committee and to have insight into what is
being submitted to the Technical Committee by third parties. Plaintiffs’ proposal would prevent
Google and its counsel from having access to key evidence underlying the Technical Committee’s
decisions and recommendations, directly contradicting what Plaintiffs represented during the
remedies proceedings.

During the remedies proceedings, Plaintiffs repeatedly advocated for the resolution of
important issues to be reserved for themselves. In defending that structure, they assured the Court

that they would rely upon the Technical Committee, and further that Google would have the
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opportunity to raise to the Court any disagreement with decisions made by the Plaintiffs or the
Technical Committee.* Part and parcel of Google’s ability to object to this Court with regards to
any final recommendations by the Technical Committee was the notion that Google would receive
access to the information considered by the Technical Committee. When the Court put precisely
this issue to Plaintiffs, posing the specific question of whether Google would, for example, “get
access to [the] plan” submitted by a prospective Qualified Competitor,’ Plaintiffs confirmed that
Google would receive that information: “That’s the way our proposal is designed. You’re
welcome to make it differently. Of course, we want to make sure that Google’s employees are not
getting access to competitively sensitive information.” Oct. 8, 2025 Hr’g Tr. 18:3-7; see also
Remedies Trial Tr. 4841:2-16.

Yet Plaintiffs now seek to block even Google’s outside and in-house counsel from
receiving the information considered by the Technical Committee in issuing its
recommendations. Specifically, with one exception (allowed by DOJ Plaintiffs but not Colorado
Plaintiffs), Plaintiffs propose that Google’s access to confidential third-party information begins
and ends with the information contained in the Technical Committee’s final written
recommendation; Google (including outside counsel) would not presumptively receive access to

the third-party information that was considered by the Technical Committee in reaching that

4 See, e.g., Remedies Trial Tr. 4722:19-4773:24 (Severt) (“[T]he technical committee will help
make recommendations, assess, it will help narrow, ripen, and resolve issues before they ever get
to the Court. But in each case, the ultimate authority would rest with the Court, and Google, of
course, would be able to object, if we weren’t able to reach resolution.”); id. 4771:13-4772:2.

5> The Court’s question was: “So, you know, let’s use your example of a qualified competitor. .

. .there’s a new entrant, and they want to come forward and say, look, . . . we’d like to become a
qualified competitor, here’s our plan, do you mean to say that Google gets access to that plan and
can say, look, we don’t think these folks are going to meet the requirements, they’re not good
enough, they shouldn’t have access, and do they then get to come to me to object even though
you disagree and the technical committee disagrees?” Oct. 8, 2025 Hr’g Tr. 17:17-18:2.
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recommendation. Rather, Google’s outside counsel would have to issue specific requests for
information, identifying “the specific subject-matter(s) of the information sought” and “the
relevance of each piece of information sought to the interpretations or substantive requirements of
the Final Judgment,” and even then it would be in Plaintiffs’ discretion whether to provide outside
counsel with access.

The Court should adopt Google’s proposal and allow Google’s outside counsel and
Designated In-House Counsel access to any third-party information that is considered by the
Technical Committee in formulating its recommendations “as to the interpretations or substantive
requirements of [the] Final Judgment.” ECF 1462 at § VII.LA.7.k (“Google may object to and be
heard by the Court on any recommendation from the TC or Plaintiffs as to the interpretations or
substantive requirements of this Final Judgment.”). Google is not seeking access to discussions
between Plaintiffs and the Technical Committee; nor is Google seeking access to third-party
information that does not reach the Technical Committee, i.e., that remains in Plaintiffs’ possession
only.® But given the contemplated role of the Technical Committee to provide expert guidance
to the Plaintiffs and the Court on a number of important issues that will likely entail the
consideration of information submitted by third parties, Google’s proposal seeks access for its
outside counsel and designated in-house counsel to that information.

Plaintiffs’ proposal departs from their prior positions (as set forth above), the Court’s
decisions, and the Final Judgment. And as important, it denies Google due process given the
substantive role that has been provided to the Technical Committee in making recommendations

regarding important property rights owned by Google. Google cannot meaningfully address the

® Google reserves all rights on its arguments previously raised and further reserves all rights it
has to discovery into these matters.
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Technical Committee’s recommendations and raise objections as necessary without access to the
information the Technical Committee considers in the process of deliberating and arriving at its
recommendations. It does not suffice to receive the end product—the final recommendation—
with only that information that the Technical Committee and/or Plaintiffs choose to
reveal. Plaintiffs could, for example, present the Technical Committee’s recommendation as
backed by substantial third-party feedback, and Google would have no ability to evaluate what
that feedback was. Requiring Google to identify specific pieces of information and their relevance
is unworkable in this context, as Google has no means by which to know what information has
been provided to the Technical Committee.

In apparent acknowledgement of the exchange with the Court cited above, the DOJ
Plaintiffs carve out as an exception to this rule recommendations “concerning whether an applicant
is or may be recertified as a Qualified Competitor under the Final Judgment.” On that issue
specifically, Plaintiffs allow Google’s outside counsel to “receive access” to “confidential third-
party information submitted by that applicant to the TC as part of a formal application or

29 ¢¢

recertification process and relied upon by the TC in making the recommendation,” “on reasonable
notice to Plaintiffs of Google’s intent to object to the recommendation.” But there is no principled
basis on which to treat the certification and recertification of Qualified Competitors differently
than all of the other issues on which the Technical Committee may make recommendations.

For all of these reasons, Google seeks the Court’s confirmation that its outside counsel and
Designated In-House Counsel have a right of access in full to any third-party information that the
TC considers in the course of forming any recommendations.

Google also requests that the Court adopt its proposal regarding requests for access by

additional individuals at Google. The only difference between the parties’ language is that
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Plaintiffs’ proposal includes the caveat “provided, however, that Plaintiffs’ responses are subject
to the Final Judgment and Protective Order.” That language swallows the intent of the provision,
as the Final Judgment states that “[a]ll information gathered by the TC in connection with this
Final Judgment and any report and recommendations prepared by the TC shall be treated as Highly
Confidential under the Protective Order in this case,” and thus, read literally, could not be disclosed
to Google employees “except . . . by further order of this Court.” ECF 1462 at § VII.A.8; see also
ECF 98 at 13-16.

B. Google’s Access to Complaints Submitted to the TC Under Section VII.C.3

Google’s Proposal

Section VII.C.3.a: Pursuant to Section VII.C.3.a, at least once during its investigation of
any third-party complaint, the TC must communicate with the Compliance Officer regarding the
substance of a third party’s complaint. Should a third party seek confidentiality of its complaint
to the TC, Section VII.C.3.d provides the mechanism and standard for such confidentiality: “The
TC may preserve the anonymity of any third-party complainant where it deems it appropriate to
do so upon the request of the Plaintiffs or the third party, or in its discretion.” Google agrees with
Plaintiffs that access to information submitted by the TC to the Compliance Officer
communicating the “substance of the complaints” is at the discretion of Google and its counsel.

Section VII.C.3.b: Under Section VII.C.3.b, the TC must advise Google of the TC’s
conclusions and proposals for cure. Should a third party seek confidentiality of information that
would be disclosed in the TC’s conclusions and proposal for cure, Section VII.C.3.d provides the
mechanism and standard for such confidentiality: “The TC may preserve the anonymity of any
third-party complainant where it deems it appropriate to do so upon the request of the Plaintiffs or
the third party, or in its discretion.” Access to information submitted by the TC to Google
regarding the TC’s conclusions and proposals for cure is at the discretion of Google and its counsel.

Plaintiffs will consider, in good faith, requests from Google’s outside counsel for additional
confidential third-party information not disclosed in the TC’s conclusion and its proposal for cure,
to the extent such information exists, provided that Google’s outside counsel identifies: (1) the
specific subject-matter(s) of the information sought; and (2) the relevance of each piece of
information sought to (a) the interpretations or substantive requirements of the Final Judgment or
(b) Google’s ability to implement the proposed cure.

21



Case 1:20-cv-03010-APM  Document 1511  Filed 05/01/26  Page 22 of 38

Google’s Position Statement

Google additionally seeks the Court’s clarification that the restrictions on Google’s access
under the operative Protective Order do not prohibit Google from receiving the information it is
entitled to under the Final Judgment regarding complaints received by the Technical Committee.

Under Section VII.C.3 of the Final Judgment, third parties are permitted to submit
complaints concerning Google’s compliance with the Final Judgment to the Technical
Committee. In an effort to allow Google to respond to and, if necessary, address the allegations
of such complaints, the Final Judgment requires the Technical Committee to provide Google with
certain information about each complaint. First, under Section VII.C.3.a, for any complaint
received by the Technical Committee, the Technical Committee is obligated to “meet with the
Compliance Officer to allow Google to respond to the substance of the complaints and to determine
whether the complaints can be resolved without further proceedings.” ECF 1462 at § VII.C.3.a.
Second, under Section VII.C.3.b, “[f]ollowing its investigation, the TC shall advise Google and
the Plaintiffs of its conclusion and its proposal for cure.” ECF 1462 at § VII.C.3.b. These
provisions recognize that Google (including its Compliance Officer, its in-house counsel, and its
outside counsel) requires access to information about the substance of third-party complaints and
the Technical Committee’s conclusions and proposals to cure such complaints so that Google may
understand, investigate, and, where necessary, work to resolve any such complaints.

Plaintiffs’ proposal acknowledges these required disclosures. However, they again caveat
their proposal with reference to the Final Judgment and Protective Order. For example, they state
that “[t]he TC may communicate with the Compliance Officer regarding the substance of a third-
party’s complaint” but only “to the extent permitted under the Final Judgment and Protective

Order” and “[f]or the avoidance of doubt, the TC may not disclose any confidential third-party
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information to the Compliance Officer.” Similarly, while Plaintiffs grant Google’s outside counsel
and Designated In-House Counsel access to the proposal and conclusion for cure, others at
Google—including in-house counsel beyond Designated In-House Counsel and those who are
responsible for determining what action Google would take—would only be able to view a version
of the conclusions and proposals for cure “in which any confidential third-party information is
redacted.”

These caveats essentially gut the Technical Committee’s ability to communicate to Google
the information that is both required under the Final Judgment and necessary to allow Google to
respond meaningfully to any third-party complaint. As discussed above, under Section VIL.A.8,
all information provided to the Technical Committee would be deemed “Highly Confidential,”
including the entire complaint, unless allowed “by further Order of this Court.” ECF 1462 at §
VII.A.8. Thus, under Plaintiffs’ proposal, the Technical Committee would violate the Final
Judgment by sharing the “substance of the complaint” with Google’s Compliance
Officer.” Google raised the apparent tension between their proposal and the Final Judgment and
Protective Order several times over the course of the parties’ meet and confers. Plaintiffs’ response
is simply to say that if the Technical Committee needs to share third-party information with Google
in order to meet its obligations under the Final Judgment, the Technical Committee can go to

Plaintiffs, and Plaintiffs will try to work with third parties to get them to agree to share this

7 Plaintiffs suggested during the meet and confer that the “substance of the complaint” could be
shared without divulging any information provided by the third party to the Technical
Committee. Frankly, it is difficult to understand how the Technical Committee could do so in a
way that would allow Google to meaningfully respond to the substance of any complaint and to
determine whether the complaint can be resolved without further proceedings. But regardless,
Plaintiffs acknowledge there will be instances under their proposal where the Technical
Committee would be unable to meet its obligations pursuant to Section VII.C.3.a, and in such
instances provide only that “the TC shall consult with Plaintiffs on appropriate steps.”
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information with Google. But a third party should not be permitted to control, through designation
under the Protective Order, whether the Technical Committee may share the substance of the
complaint with Google. Instead, the Final Judgment makes clear to complainants that Google will
be informed of the “substance” of their complaint, the Technical Committee’s conclusion, and the
proposal to cure, and while they may request “anonymity,” the Technical Committee may
determine that anonymity is not “appropriate.”

Moreover, there is no need to insert a reference to the Protective Order into this process,
because Section VII.C.3 of the Final Judgment already contains protection for third-party
confidentiality where appropriate. In particular, under Section VII.C.3, the “the TC may preserve
the anonymity of any third-party complainant where it deems it appropriate to do so upon the
request of the Plaintiffs or the third party, or in its discretion.” ECF 1462 at § VII.C.3 (emphasis
added). Plaintiffs’ proposal overrides this provision, providing the absolute right of any third party
to require not just anonymity, but complete confidentiality of the substance of their
complaint. Even in instances where the Technical Committee does not deem it appropriate to
provide third-party anonymity, a third party would be permitted to overrule that judgment through
designation under the Protective Order. Plaintiffs’ proposal would likewise provide Plaintiffs the
right to determine what steps are “appropriate” should a third-party seek confidentiality of its
complaint. But Section VII.C.3.d already defines those steps (the Technical Committee may
preserve anonymity), allows Plaintiffs to “request” such anonymity, and leaves the ultimate
decision of whether it is “appropriate” to the judgment of the Technical Committee, not Plaintiffs.
ECF 1462 at § VIL.C.3.d.

Finally, Plaintiffs and Google are largely aligned regarding Google’s access to information

beyond the substance of the complaint and the Technical Committee’s conclusion and proposal
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for cure: In such instances, Google may request access to additional information and Plaintiffs will
consider such requests in good faith. However, Plaintiffs’ proposal again inserts language
regarding the Final Judgment and Protective Order that largely negate this offer to consider such
requests in good faith. In particular, Plaintiffs provide “that Plaintiffs’ responses are subject to the
Final Judgment and Protective Order.” Because all information provided to the Technical
Committee would be deemed ‘“highly confidential” under Section VII.A.8, unless a third party
provides consent, Plaintiffs would be unable to even consider Google’s request to provide the
Compliance Officer or any other employee with the requested information.

C. Google’s Access to Complaints Submitted to the Compliance Officer Under
Section VII.C.2

Google’s Proposal

Section VII.C.2 provides the TC discretion to submit to the Compliance Officer any
complaints concerning Google’s compliance with the Final Judgment. Should a third party seek
confidentiality regarding any information the TC chooses to disclose, in its discretion, as part of a
complaint under Section VII.C.2, Section VII.C.3.d provides the mechanism and standard for such
confidentiality: “The TC may preserve the anonymity of any third-party complainant where it
deems it appropriate to do so upon the request of the Plaintiffs or the third party, or in its
discretion.” Google agrees with Plaintiffs that access to information submitted by the TC to the
Compliance Officer communicating complaints under Section VII.C.2 is at the discretion of
Google and its counsel.

Google’s Position Statement

Under Section VII.C.2 of the Final Judgment, the Technical Committee “in their discretion
may submit to the Compliance Officer any complaints concerning Google’s compliance with this
Final Judgment.” ECF 1462 at § VII.C.2. Plaintiffs and Google largely agree that access to
information submitted by the Technical Committee to the Compliance Officer communicating
complaints under Section VII.C.2 is at the discretion of Google and its counsel. However,
Plaintiffs again add additional caveats that limit the Technical Committee’s ability to provide

information regarding such complaints to the Compliance Officer.
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In particular, Plaintiffs state that the “TC may submit a complaint to the Compliance
Officer to the extent permitted under the Final Judgment and Protective Order,” and “[f]or the
avoidance of doubt, the TC may not disclose any confidential third-party information to the
Compliance Officer.” This additional point limits the Technical Committee’s discretion regarding
what complaints and what information it can provide to the Compliance Officer. For instance, if
the Technical Committee receives information from a third party that leads the Technical
Committee to, in its discretion, provide a complaint to the Compliance Officer, it would be unable
to do so without the third party’s consent.

Again, to the extent there is any concern regarding third-party confidentiality for such
complaints, Section VII.C.3.d already provides a mechanism and standard for such
confidentiality: “The TC may preserve the anonymity of any third-party complainant where it
deems it appropriate to do so upon the request of the Plaintiffs or the third party, or in its

discretion.” ECF 1462 at § VII.C.3.d. (emphasis added).
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