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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

FRANCIS GATES, et al,
| CASE NUMBER: 1:06CV01500
Plaintiffs, | (RMC) -
CASE SEALED
V.

SYRIAN ARAB REPUBLIC, et al.
Defendants.

PLAINTIFFS’ MEMORANDUM REGARDING SERVICE
ON THE DEFENDANTS UNDER THE
FOREIGN SOVEREIGN IMMUNITIES ACT

Pursuant to the Court’s request Plaintiffs, Fran Gates et al., hereby file
this Memorandum that addresses the sufficiency of service on the foreign
sovereign Defendants under 28 U.S.C. § 1608(a)(3). Plaintiffs state the
following:

The Foreign Sovereign Immunities Act (“FSIA”) “provides the sole
basis for obtaining jurisdiction over a foreign state in the courts of this
country.” Argentine Republic v. Amerada Hess Shipping Corp., 488 U.S.
428,443 (1989). 28 U.S.C. § 1608 sets forth the requirements for sﬁfﬁcient
service under the FSIA. 28 U.S.C. § 1608(a) provides the service
requirements for “a foreign state or political subdivision ofa foreigr state”.

All of the Defendants qualify as a “foreign state or political subdivision”
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under 28 U.S.C. § 1608(a). Plaintiffs consequently served all Defendants
under 28 U.S.C. § 1608(a)(3) as set forth below.
I. ALL DEFENDANTS QUALIFY AS THE FOREIGN STATE

ITSELF FOR PURPOSES OF THE SERVICE OBLIGATIONS

OF 28 U.S.C. § 1608(a)

The four Defendants are: Syrian Arab Republic, Syrian Military
Intelligence, President Bashar al-Asad, and General "Asif Shawkat. ‘While
on its face the Syrian Arab Republic qualifies as the foreign state, the Syrian
Military Intelligence raises the question of whether it is an entity that
qualifies as a foreign state or political subdivision versus an agency or
instrumentality. Under the FSIA, foreign sovereign entities are categorized
either as 1) the foreign state or a political subdivision or 2) as agencies and
instrumentalities. 28 U.S.C. § 1603. The result of this categorization
answers whether the service obligations apply under eith 28 U.S.C. §
1608(a) or (b).

The Syrian Military Intelligence is considered the foreign state itself
for purposes of 28 U.S.C. § 1608 as a result of the application of the “core
functions” test. Questions whether service should be accomplished through
1608(a), for a foreign state or political subdivision, or 1608(b), for an agency

of instrumentality, are decided by a “core functions” test. Roeder v. Islamic

Republic of Iran, 333 F.3d 228, 234 (D.C. Cir. 2003) (citing Transaero, Inc.
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v. La Fuerza Aerea Boliviana, 30 F.3d 148, 149-50 (D.C. Cir. 1994)). “[I}f
the core functions of the entity are governmental, it is considered the foreign
state itself; if commercial, the entity is an agency or instrumentality of the
foreign state.” Roeder, 333 F.3d at 234. Under this test, a foreign nation’s
airforce and its foreign ministry have both been categorized as the “foreign
state itself”. Id. at 234-35. In Nikbin v. Islamic Republic of Iran, the Iranian
Ministry of Intelligence and Security was categorized as the foreign state
itself. 471 F. Supp. 2d 53, 59 (D.D.C. 2007) (citing Dammarell v. Islamic
Republic of Iran, 404 F. Supp. 2d 261, 274-75 (D.D.C. 2005)). In another
case, the Russian Ministry of Culture was categorized as the foreign state
itself while the Ru.ssian State Diamond Fund, a commercial entity, was
categorized as an instrumentality on the basis of the “core functions” test.
Magness v. Russian Fed'n, 247 F.3d 609, 613 n. 7 (5th Cir. 2001). Syrian
Military Intelligence is the “principal Syrian intelligence service through
which Syria sponsored al-Tawhid wal-Jihad and Abu Mus ab al-Zargawi”,
(Complaint 47), and qualifies as the foreign state itself rather than entity
with core commercial functions. Plaintiffs were therefore required to serve
Syrian Military Intelligence under 28 U.S.C. § 1608(a).

The two remaining Defendants, President Bashar al-Asad, and

General "Asif Shawkat, are also categorized as the foreign state itself. “[An
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officer of an entity that is considered the foreign state itself under the core-

functions test should also be treated as the state itself for purposes of service

of process under § 1608.” Nikbin v. Islamic Republic of Iran, 471 F Supp.
2d 53, 66 (D.D.C. 2007). General "Asif Shawkat, the head of Syrian

Military Intelligence, is therefore considered the foreign state itself and

service under 28 U.S.C. § 1608(a) is required by the FSIA. The office of the

President of the Syrian Arab Republic must also be considered the foreign

state itself. Id. at 67; Cicippio-Puleo v. Islamic Republic of Iran, 353 F.3d

1024, 1034 (D.C. Cir. 2004) (“As the Supreme Court repeatedly has

explained, an official-capacity claim against a government official is in

substance a claim against the government itself.”) (internal quotation marks
omitted)). President Bashar al-Asad is therefore considered the foreign state
itself and service under 28 U.S.C. § 1608(a) 1s required by the FSIA:

II. PLAINTIFFS’ SERVICE PROTOCOL FULFILLED THE
EXPLICIT REQUIREMENTS OF 28 U.S.C. § 1608(a)(3) FOR
EACH DEFENDANT
28 U.S.C. § 1608(a) is written in a hierarchical structure and Congress

intended the different steps to be attempted in descending order. The |

legislative history of the FSIA confirms this as Congress expressly provided

“there is a hierarchy in the methods of service.” H.R. Rep. No. 1487, 94th

Cong., 2d Sess. (1976), at 11. The first possible means set forth in
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subsection (a)(1) is under any special arrangement for service between the
“plaintiff and the foreign state or political subdivision.” No such “special
arrangement” exists between any Plaintiff in this action and any Deféndant
in this action.

The next means of service pursuant to the FSIA is through delivery in
accordance with any international convention on service of judicial .
documents. 28 U.S.C. § 1608 (a)(2). The only applicable such intémational
convention is the Hague Convention of the Service Abroad of Judicial and
Extrajudicial Documents in Civil or Commercial Matters. (citation |
omitted). This Convention was ratified by the United States but has never
been ratified by Syria. Service is therefore not available through this route
either. | |

The next means of service is by sending “a copy of the summons and
complaint with a notice of the suit, together with a translation of each into
the official language of the foreign state by any form of mailing required a
signed receipt, to be addressed and dispatched by the clerk of the court to the
head of the ministry of foreign affairs of the foreign state concerned.” 28
U.S.C. § 1608(a)(3) (emphasis added).

Service upon the foreign sovereigns in this case was carried out under

section 1608(a)(3). Plaintiffs delivered the required documents to the Clerk
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of the Court for international courier service with return-receipt, (Exhibit A),
as was noted on the docket by the Clerk of the Court on October 27, 2006.
(Docket entry #3 Cv06-1500(RMC)).! An agent named Esam signed the
return-receipt on behalf of Syria. (Exhibit B).

Plaintiffs have strictly adhered to the literal requirements of section
1608(a)(3) and offer as further evidence the signed, return receipt record
from DHL demonstrates the completion of service on October 30, 2006.
(Exhibit B).

Service upon the foreign sovereigns in this case was carried out under
section 1608(a)(3). Proper effectuation of service under section 1608(a)(3)
only requires that the Plaintiffs meet the prescribed requirements. “In this
circuit, ‘strict adherence to the terms of 1608(a) is required.”” Phoenix
Consulting, Inc. v. Republic of Angola, 35 F. Supp. 2d 14, 17 (D.D.C. 1999)
(citing to Transaero, Inc. v. La Fuerza Aerea Boliviana, 30 F.3d 148, 154
(D.C. Cir. 1994)). There are two requirements for effective service: a
dispatch within the prescriptions of section 1608(a)(3) and the return of a
signed receipt from the defendant. /d. at 12. “At a minimum, effective

communication of any notice requires the active participation of both the

' The electronic docket is no longer available for public viewing but 'prior to
its being taken down, docket entry #3 was a notation by the Clerk of the
Court as described above.
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dispatcher and the recipient.” /d. Here, we have evidence of 1) the dispatch
from the clerk’s office and 2) Defendants’ receipt of the service of process
by an executed return receipt, which is sufficient evidence of service:. See
Abur v. Republic of Sudan, 437 F. Supp. 2d 166, 173 (D.D.C. 2006).

The first part of the equation was satisfied upon dispatch of the
service of process from the Clerk of the Court by the Plaintiffs. On October
26, 2006, the Clerk of Court mailed the service of process to the Defendants,
as shown by the copy of the international shipment waybill. (Exhibit A).

Plaintiffs utilized DHL to deliver the service of process to the foreign
sovereign Defendants and to meet the statutory requirement to send the
process using “any form of mailing required a signed receipt”, See 28
U.S.C. § 1608(a)(3). The Plaintiffs used a DHL express, international, mail
delivery method that included a return receipt.

The second part of the equation was satisﬁe.d by the execution of
- return receipts by the Foreign Ministry of Syria. (Exhibit B). Sudan’s
execution of a return receipt is shown at number 1 on page 3 of Exhibit B,
airbill number 7784577360. The signature is difficult to make out but we
know it to be “Esam” from the second page of the tracking information
contained in Exhibit B. This page also tells us the service of process was

delivered.
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CONCLUSION
The FSIA required that all Defendants be served under 28 U.S.C. §
1608(a) as each is considered the foreign state itself under the D.C. Circuit’s
“core functions” test enunciated in Transaero, Inc. v. La Fuerza Aerea
Boliviana, 30 F.3d 148, 149-50 (D.C. Cir. 1994). As evidenced above,
Plaintiffs strictly adhered to the requirements of 28 U.S.C. § 1608(a)(3) and

served each Defendant.

Dated: December 28, 2007 Respectfully Submitted,

L

st 5600

John F. Salter %teven R. Perles (No. 326975)
Ga. Bar No. 623325 Edward MacAllister (No. 494558)
The Barmes Law Group, LLC THE PERLES LAW FIRM, PC
P.O. Box 489 1146 19" Street, NW, 5™ Floor
Marietta, Georgia 30061 Washington, DC 20036 '
Telephone: 770-419-8505 Telephone: 202-955-9055
Facsimile: 770-590-8958 Facsimile:  202-955-3806 .
Attorney for Plaintiffs
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CERTIFICATE OF SERVICE

T hereby certify that on this 28th day of December, 2007, the Defendants have

been served, have not entered an appearance or otherwise answered and are in default in

A

War& MicAllister

this case.
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EXHIBIT
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EXHIBIT
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Unifed Slates Districht Court for the Distrist of Columbiz
Al Lention: Edward MagAllister

A33 Constitution Avenue

Washington, D.C. 200061

Fax: 202-9545-38086

Birway bili#: 77844%77360

Date Shipped: atober 26, 2006

Shipper: .8, District Court for Lhe District of Columbia
Consignee: Minlstry of Forecign Affairs

City, 8tate, Zip: Damascus

Country: Syria

Dear Me, MacAliister,

lin response to your ingquiry concerining the above roferenced shipment:,
PIIL Express has traced this shipment through our shipping cycle and has
ascortained the following:

This shipmenl was delivered to the consignee on October 30, 2006 at
310:27 A.M. signed for by ESAM.

We value our relationship with our customers and hope vou will allow us
Lo conlinue providing services to your company. DHL sincercly ragrets
any ilnconvenience this may have caused.

Sinceorely,

=C:;Ei,7,/fiﬂ:,

Jay Ritesue
Shipment Inguiry Research Specialist
1-877-297-6031 axt. 4936

1144W, Washington St Phone: +1 800 225-5345
Ternpn, AZ 8h81 wisyy.dhl.com
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