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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

ELIZABETH MIRABELLI an individual, and | Case No.: 2<CVO76BENWVC

LORI ANN WEST, an individual,
Plaintiffs,

V.

VERIFIED
COMPLAINT FOR:

1. Violation of Free Speech
Clause of First Amendment

MARK OLSON,; in his official capacity as
President of the EUSD Board of Education;
FRANK HUSTON, in his official capacity as
Vice President of the EUSD Board of
Education; JOAN GARDNER, in her official
capacity as a member of the EUSD Board of
Education; DOUG PAULSON, in his official
capacity as a member of the EUSD Board of
Education; ZESTY HARPER, in her official
capacity as a member of the EUSD Board of
Education; LUIS RANKINS-IBARRA in his
official capacity as Superintendent of EUSD;
JOHN ALBERT; both in his personal
capacity and in his official capacity as
Assistant Superintendent of EUSD; TRENT

1

to U.S. Constitution:
Compelled Speech &
Viewpoint Discrimination

. Violation of Free Exercise

Clause of First
Amendment to U.S.
Constitution: Not
Generally Applicable due
to Categorical Exemptions

. Violation of Free Exercise

Clause of First
Amendment to U.S.
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SMITH, both in his personal capacity and in
his official capacity as Director of Integrated
Student Services for EUSD; TRACY
SCHMIDT;, both in her personal capacity and
in her official capacity as Director of
Integrated Student Supports for EUSD;
STEVE WHITE, both in his personal
capacity and in his official capacity as
Principal of Rincon Middle School at EUSD;
TONY THURMOND, in his official capacity
as the California State Superintendent of
Public Instruction; LINDA DARLING-
HAMMOND, in her official capacity as
President of the California State Board of
Education; CYNTHIA GLOVER WOODS,
in her official capacity as Vice President of the
California State Board of Education;
FRANCISCO ESCOBEDOQO, in his official
capacity as a member of the California State
Board of Education; BRENDA LEWIS,; in her
official capacity as a member of the California
State Board of Education; JAMES J.
MCQUILLEN,; in his official capacity as a
member of the California State Board of
Education; SHARON OLKEN, in her official
capacity as a member of the California State
Board of Education; GABRIELA OROZCO-
GONZALEZ, in her official capacity as a
member of the California State Board of
Education; KIM PATTILLO BROWNSON,
in her official capacity as a member of the
California State Board of Education;
HAYDEE RODRIGUEZ, in her official
capacity as a member of the California State
Board of Education; ALISON
YOSHIMOTO-TOWERY, in her official
capacity as a member of the California State
Board of Education; and NAOMI PORTER,
in her official capacity as a member of the
California State Board of Education,

Defendants.
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Constitution: Not
Generally Applicable due
to Discretionary
Exemptions

4. Declaratory Relief
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INTRODUCTION

1.  Public schools should never hide information from or lie to parents about
a child’s mental health or personal circumstances. And schools should never compel
teachers to perpetrate such a deception. Yet, the Escondido Union School District
(“EUSD”), a K-8 school district, has done just that—implementing a series of new
policies on the treatment of transgender or gender diverse K-8 students. Those new
policies force teachers to aid in a student’s “social transition” by using any pronouns
or a gender-specific name requested by the student during school, while reverting to
biological pronouns and legal names when speaking with parents in order to actively
hide information about their child’s gender identity from them.'

2. According to EUSD’s policies, all elementary and middle school
teachers must unhesitatingly accept a child’s assertion of a transgender or gender
diverse identity, and must “begin to treat the student immediately” according to their
asserted gender identity. “There’s no requirement for parent or caretaker agreement
or even for knowledge.” (Ex. 4, p.3.) There is absolutely no room for discussion, polite
disagreement, or even questioning whether the child is sincere or acting on a whim.

3. Once a child’s social transitioning has begun, EUSD elementary and
middle school teachers must ensure that parents do not find out. EUSD’s policies
state that “revealing a student’s transgender status to individuals who do not have a
legitimate need for the information, without the student’s consent” is prohibited, and
“parents or caretakers” are, according to EUSD, individuals who “do not have a
legitimate need for the information,” irrespective of the age of the student or the

specific facts of the situation. (Ex. 4, p.7.)
/1]

L ““Social transition™ is the use of a new name and pronouns to ““validate a gender
identity that is not consistent with the person’s sex. See Leor Sapir, The School-to-
Clinic Pipeline, City J. (Autumn 2022) https://www.city-journal.org/gender-
transitions-school-to-clinic-pipeline.
3
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4.  Ifasuspicious parent asks a teacher about whether their child has socially
transitioned at school, the teacher must simply respond that “the inquiry is outside of
the scope of the intent of their interaction” and that they can only discuss
“information regarding the student’s behavior as it relates to school, class rules,
assignments, etc.” (Ex. 9, pp.2-4.) Even if a parent expresses concern, teachers are
specifically “directed to refrain from elaborating on their personal beliefs” regarding
the child’s gender confusion. (Ex. 9, p.2.)

5.  Ifaparent discovers that their child has socially transitioned at school and
objects to the social transition, EUSD’s policies flatly prohibit teachers from respecting
parents’ wishes. According to EUSD, “we shall use a student’s preferred name and
pronoun based upon student request,” and so “a parent [is not] allowed to override a
student’s request for different pronouns/alternate names.” (Ex. 5.)

6.  Only the K-8 students themselves may make the determination of
whether they are transgender or gender diverse, and which names and pronouns they
would prefer their teachers to use. But, of course, in reality, K-8 students do not and
cannot make these decisions on their own. In reality, EUSD teachers and counselors
make this decision for the students, reinforcing both the medical self-diagnoses of
gender-dysphoric children and the whims of gender-confused children—while
denying parents any say.

7. In response to these new policies, two middle-school teachers, Mrs.
Elizabeth Mirabelli and Mrs. Lori Ann West, sought a religious accommodation. Mrs.
Mirabelli and Mrs. West have had exemplary, decades-long teaching careers in K-8
public schools. From their decades of teaching experience, they both know that these
policies are completely unworkable. Morally and religiously, they know that the
complex issues of gender dysphoria and gender identity are not issues best left for
children to figure out on their own, with no parental involvement whatsoever.

8.  Mrs. Mirabelli has taught middle-school English with EUSD for over 25
years. During that time, she repeatedly received outstanding evaluations, has been

4
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named Teacher of the Year, and even became certified by the National Board for
Professional Teaching Standards. Mrs. Mirabelli is also a devout Roman Catholic. She
lives her entire life in accordance with the teachings of her faith and will not abandon
them for any reason. Since 1997, Mrs. Mirabelli has taught at EUSD’s Rincon Middle
School, teaching English to seventh graders.

9.  Mrs. Lori Ann West’s contributions to education have been no less
commendable. For nearly thirty years, she has taught physical education to middle
schoolers at EUSD. Mrs. West obtained a juris doctorate degree but decided to go into
teaching instead of law to inspire disadvantaged children with her story as a competitive
athlete in her youth. She has always received outstanding evaluations and has twice
been named “Teacher of the Year.” Mrs. West is also a devout Christian, who strives
to follow the teachings of Jesus Christ in everything that she does. Mrs. West has been
at Rincon Middle School since 1999.

10. Faced with EUSD’s immoral policies deceiving parents, both Mrs.
Mirabelli and Mrs. West sought an accommodation that would allow them to act in the
best interests of the children in their care—as required by their moral and religious
convictions. Both Mrs. Mirabelli and Mrs. West consider it a moral and religious duty
to provide such care for every child in their charge, regardless of personal differences.

11.  But EUSD has remained firm. Mrs. Mirabelli and Mrs. West explained that
deceiving parents is wholly unacceptable and requested an outright exemption from
doing so. In all communications with parents, they should be permitted to use students’
legal names and biological pronouns, while also explaining that the student is referred to
differently at the school —using preferred pronouns and a gender-specific name.

12. Mrs. Mirabelli’s and Mrs. West’s request was flatly denied. The
elementary and middle school district reiterated that all teachers must participate in
the deception of parents. The parties reached an accommodation regarding how Mrs.
Mirabelli and Mrs. West may address students during the school day, and that issue is
not part of this case. But EUSD made clear that Mrs. Mirabelli and Mrs. West must

5
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modify their speech, and may not use a student’s preferred name or pronouns, when
speaking with parents to ensure that the deception continues.

13.  The problem is that, as explained below, EUSD’s policies are both
dangerous for the students in their care and unconstitutional. The policies endanger
the children in EUSD’s care through recklessly disregarding or ignoring the real harm
that can occur through transitioning to another gender during childhood, while
removing the key parental oversight that could protect the mental and physical well-
being of EUSD’s students.

14. EUSD’s requirements—that teachers participate in the exclusion of
parents from any decision-making regarding a child’s “social transition” —also violate
teachers’ free speech and free exercise of religion rights, violates parents’ rights, and
are antithetical to the “cardinal” constitutional command that “the custody, care and
nurture of the child reside first in the parents, whose primary function and freedom
include preparation for obligations the state can neither supply nor hinder.” Troxel ».
Granville, 530 U.S. 57, 65-66 (2000) (plurality) (quoting Prince v. Massachusetts, 321
U.S. 158, 166 (1944)).

15.  Accordingly, Plaintiffs Mirabelli and West bring this complaint for
injunctive and declaratory relief, and for nominal and actual damages.

JURISDICTION AND VENUE

16.  This action arises under 42 U.S.C. §§ 1983 in relation to Defendants’
deprivation of Plaintiffs’ constitutional rights to freedom of religion and freedom of
speech under the First Amendment to the U.S. Constitution. Accordingly, this Court
has federal question jurisdiction under 28 U.S.C. §§ 1331 and 1343.

17.  This Court has authority to award the requested declaratory relief under
28 U.S.C. §§ 2201 and 2202; the requested injunctive relief and damages under 28
U.S.C. § 1343(a); and attorneys’ fees and costs under 42 U.S.C. §§ 1988.

18.  The Southern District of California is the appropriate venue for this
action pursuant to 28 U.S.C. § 1391 because Plaintiffs reside here and because it is the

6
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District in which EUSD maintains its offices.
THE PARTIES

19. Plaintiff ELIZABETH MIRABELLI is and was, at all times mentioned
herein, a resident of the County of San Diego. She is and was, at all times mentioned
herein, a devout Roman Catholic and a seventh-grade English teacher at Rincon Middle
School. She has worked at Escondido Union School District for 25 years.

20. Plaintiff LORI ANN WEST is and was, at all times mentioned herein, a
resident of the County of San Diego. She is and was, at all times mentioned herein, a
devout Christian and middle school physical education teacher at Rincon Middle
School. She has worked at Escondido Union School District for 29 years.

21. The Escondido Union School District (“the School District” or
“EUSD”) is a public entity established and organized under California law and subject
to the restrictions of the United States Constitution. EUSD is an educational agency
and public school district (see Cal. Educ. Code § 56026.3) responsible for providing
school children with full and equal access to public education programs, in addition to
other activities offered by the agency. EUSD’s responsibilities include making and
implementing educational decisions for the schools in its jurisdiction.

22. EUSD is located in San Diego County, California and headquartered at
2310 Aldergrove Avenue, Escondido, California 92029. EUSD is a K-8 school district.
It has seventeen elementary schools (grades K-5), one intermediate school (grades 4-
8), and five middle schools (grades 6-8).> The School District serves over 17,000
students and has over 1,000 certificated teachers, over 115 credentialed administrative
staff, and over 740 classified support staff.? The School District is a feeder to a separate
school district, named the Escondido Union High School District (“EUHSD?”).

2 Escondido Union Sch. Dist., Explore Our Schools, https://www.eusd.org/o/eusd/
page/schools.

3 Ed-Data, District Summary: Escondido Union, http://www.ed-data.org/district/San-
Diego/Escondido-Union.
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Neither EUSD nor EUHSD is a named defendant. EUSD’s governing body is its 5-
member Board of Trustees, sometimes alternatively referred to as the Board of
Education (“the Board”).

23. Defendant MARK OLSON, at all relevant times, was a member of the
Board of Education for EUSD acting under color of state law. Mr. Olson is the
President of the Board, representing the School District’s Region 3. Defendant Olson
is sued in his official capacity only.

24. Defendant FRANK HUSTON, at all relevant times, was a member of the
Board of Education for EUSD acting under color of state law. Mr. Huston is the Vice
President of the Board, representing the School District’s Region 5. Defendant Huston
is sued in his official capacity only.

25. Defendant JOAN GARDNER, at all relevant times, was a member of the
Board of Education for EUSD acting under color of state law. Ms. Gardner is the Clerk
of the Board, representing the School District’s Region 2. Defendant Gardner is sued
in her official capacity only.

26. Defendant DOUG PAULSON, at all relevant times, was a member of the
Board of Education for EUSD acting under color of state law. Mr. Paulson is a Member
of the Board, representing the School District’s Region 1. Defendant Paulson is sued
in his official capacity only.

27. Defendant ZESTY HARPER, at all relevant times, was a member of the
Board of Education for EUSD acting under color of state law. Ms. Harper is a Member
of the Board, representing the School District’s Region 4. Defendant Harper is sued in
her official capacity only.

28. Defendant LUIS RANKINS-IBARRA, at all relevant times, was the
Superintendent for EUSD acting under color of state law. Defendant Rankins-Ibarra is
responsible for creating, adopting, and implementing EUSD policies, practices,
customs, and acts, including the challenged policies, practices, and procedures set forth
in this Complaint. Defendant Rankins-Ibarra is sued in his official capacity only.
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29. Defendant JOHN ALBERT, at all relevant times, was the Assistant
Superintendent of Human Resources for EUSD acting under color of state law.
Defendant Albert is responsible for creating, adopting, and implementing EUSD
policies, practices, customs, and acts, including the challenged policies, practices, and
procedures set forth in this Complaint. Defendant Albert is sued in both his official and
personal capacities, alternatively, for his role both in creating the challenged policies
and refusing to extend an exemption or accommodation to Plaintiffs.

30. Defendant TRENT SMITH, at all relevant times, was the Director of
Integrated Student Services for EUSD acting under color of state law. Defendant Smith
is responsible for creating, adopting, and implementing EUSD policies, practices,
customs, and acts, including the challenged policies, practices, and procedures set forth
in this Complaint. Defendant Smith is sued in both his official and personal capacities,
alternatively, for his role both in creating the challenged policies and refusing to extend
an exemption or accommodation to Plaintiffs.

31.  Defendant TRACY SCHMIDT, at all relevant times, was the Director of
Integrated Student Supports for EUSD acting under color of state law. Defendant
Schmidt is responsible for creating, adopting, and implementing EUSD policies,
practices, customs, and acts, including the challenged policies, practices, and
procedures set forth in this Complaint. Defendant Schmidt is sued in both her official
and personal capacities, alternatively, for her both in creating the challenged policies
and refusing to extend an exemption or accommodation to Plaintiffs.

32. Defendant STEVE WHITE), at all relevant times, was the Principal of
Rincon Middle School for EUSD acting under color of state law. Defendant White is
responsible for creating, adopting, and implementing EUSD policies, practices,
customs, and acts, including the challenged policies, practices, and procedures set forth
in this Complaint. Defendant White is sued in both his official and personal capacities,
alternatively, for his role both in creating the challenged policies and refusing to extend
an exemption or accommodation to Plaintiffs.

9
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33.  The California Department of Education (“the Department” or “ CDE”)
is the department of the California government responsible for administering and
enforcing the laws related to education. Pursuant to Cal. Educ. Code §§ 33300-33316,
the California Department of Education is responsible for revising and updating budget
manuals, forms, and guidelines; cooperating with federal and state agencies in
prescribing rules and regulations, and instructions required by those agencies; and
assessing the needs and methods of collecting and disseminating financial information.
CDE is not a named defendant. The officers of the CDE are sued here solely under Fed.
R. Civ. P. 19(2)(1)(B), to the extent that they claim an interest relating to the subject
matter of the action for which their joinder is practically important.

34. Defendant TONY THURMOND, at all relevant times, was the
California State Superintendent of Public Instruction for CDE acting under color of
state law. Defendant Thurmond is CDE’s main executive officer responsible for
creating, adopting, and implementing CDE policies and guidance documents,
including the challenged policies and guidance documents set forth in this Complaint.
Defendant Thurmond is sued in his official capacity only.

35.  The CDE’s main policy-making body is the 11-member California State
Board of Education (“State Board” or “SBE”). The SBE is responsible for creating,
adopting, and implementing CDE policies and guidance documents, including the
challenged policies and guidance documents set forth in this Complaint. The SBE is
not a named defendant. The members of the SBE are sued here solely under Fed. R.
Civ. P. 19(2)(1)(B), to the extent that they claim an interest relating to the subject
matter of the action for which their joinder is practically important.

36. Defendant LINDA DARLING-HAMMOND, at all relevant times, was
a member of the California State Board of Education for CDE acting under color of
state law. Dr. Darling-Hammond is the President of the State Board. Defendant
Darling-Hammond is sued in her official capacity only.

/1]
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37. Defendant CYNTHIA GLOVER WOQDS, at all relevant times, was a
member of the California State Board of Education for CDE acting under color of state
law. Dr. Glover Woods is the Vice President of the State Board. Defendant Glover
Woods is sued in her official capacity only.

38. Defendant FRANCISCO ESCOBEDQO, at all relevant times, was a
member of the California State Board of Education for CDE acting under color of state
law. Defendant Escobedo is sued in his official capacity only.

39. Defendant BRENDA LEWIS, at all relevant times, was a member of the
California State Board of Education for CDE acting under color of state law.
Defendant Lewis is sued in her official capacity only.

40. Defendant JAMES J. MCQUILLEN, at all relevant times, was a member
of the California State Board of Education for CDE acting under color of state law.
Defendant McQuillen is sued in his official capacity only.

41. Defendant SHARON OLKEN, at all relevant times, was a member of
the California State Board of Education for CDE acting under color of state law.
Defendant Olken is sued in her official capacity only.

42. Defendant GABRIELA OROZCO-GONZALEZ, at all relevant times,
was a member of the California State Board of Education for CDE acting under color
of state law. Defendant Orozco-Gonzalez is sued in her official capacity only.

43.  Defendant KIM PATTILLO BROWNSON,; at all relevant times, was a
member of the California State Board of Education for CDE acting under color of state
law. Defendant Pattillo Brownson is sued in her official capacity only.

44. Defendant HAYDEE RODRIGUEZ, at all relevant times, was a member
of the California State Board of Education for CDE acting under color of state law.
Defendant Rodriguez is sued in her official capacity only.

45. Defendant ALISON YOSHIMOTO-TOWERY, at all relevant times,
was a member of the California State Board of Education for CDE acting under color
of state law. Defendant Yoshimoto-Towery is sued in her official capacity only.
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46. Defendant NAOMI PORTER, at all relevant times, was a member of the
California State Board of Education for CDE acting under color of state law.
Defendant Porter is sued in her official capacity only.

FACTUAL ALLEGATIONS
I. BACKGROUND ON GENDER THEORY & SCHOOLS

47.  Across the United States, a debate is raging about the very nature of
human identity and existence. Medical ethicists, doctors, psychologists, politicians,
philosophers, activists, and average citizens are all engaged in a fraught conversation
about the essence of sex and gender, manhood and womanhood—and “nonbinaryhood”
—and whether those categories should even be accorded social meaning at all.

48. Unfortunately, on the very front lines of this debate are teachers, parents,
and children. Public schools have been, and presumably always will be, the front lines
for pushing social change. Thus, spurred by activists, many policymakers and school
boards have already made their own substantive value judgment on the matter, and seek
to impose that judgment on the children in their charge. Doing so, however, is both
unconstitutional and dangerous.

A.  The New Shift in Gender Theory

49. Recently, the concepts of “transgender” and “gender identity” within
gender theory have undergone a metamorphosis. Traditionally, incongruence between
an individual’s biological sex and gender identity has been viewed through a medical
lens. With its scientific underpinnings, the “classic understanding of what it means to
be transgender,” holds to a “traditional understanding that we are a sexually dimorphic
species.” Because of its medical emphasis, this traditional understanding focuses on
“gender dysphoria” which “refers to an incongruence between natal sex [ze.,

biological sex] and gender identity that is deeply distressing.”*

4 Patrick Parkinson, Gender Identity Discrimination and Religious Freedom, 38 J.L. &
Religion 10, 12-13 (2023).

12
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50. This dysphoria is recognized as a mental disorder by the American
Psychiatric Association’s Diagnostic and Statistical Manual of Mental Disorders. It is
characterized by severe and persistent dysphoria, and can be treated variously by
therapeutic counseling or physical interventions.’

51.  Separate from this traditional understanding, there has emerged a view of
gender identity that is not seen through a medical lens, but through the lens of an
“individual’s dignity and human rights.” Under this view, as stated by one policy
group, “[e]ach person’s self-defined ... gender identity is integral to their personality
and is one of the most basic aspects of self-determination, dignity and freedom.”®

52. Under this view, individuals have the “right” to use “whatever
terminology about themselves that they consider best describes their inward reality.”’
Being ideological in nature, this view is essentially “‘a new belief system” and a “quasi-
religious notion” that asserts a “sexed soul.”?®

53.  Because this understanding is not based on “established medical and
scientific knowledge,” it “does not accept sexual dimorphism as core to the
understanding of the human species.” Rather, this understanding advocates that
“there are multiple genders and a myriad of terms to define those genders,” such that
individuals “may identify as nonbinary or agender” even though “[t]here is no
anatomical presentation of a nonbinary gender identity to which a person could be

medically assisted to transition.”’

> AM. PSYCHIATRIC ASS’N, DIAGNOSTIC AND STATISTICAL MANUAL OF MENTAL
DisSORDERS: DSM-5 at 454 (5th ed., 2013).

% Parkinson, supra n.4, at 26 (quoting The Yogyakarta Principles,
https://yogyakartaprinciples.org/.)

"1d. at 24.
81d. at 12-13, 24-26.
% 1d. at 13, 26.
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54.  This new “dignity and human rights” lens also treats gender as fluid, such
that it can change over time. Because it views gender as fluid, it focuses less on medical
transition because such transitions are generally not reversible. Finally, this view rejects
the medical emphasis on “reliev[ing] suffering.” It asserts that the emphasis should
not be on “gender dysphoria” —i.e., distress caused by incongruence between sex and
gender identity. Rather, regardless of any distress, individuals should have the right to
engage in a personal journey exploring and discovering their true and unique gender
identity, what is sometimes alternately termed “gender euphoria.”°

55.  Under this view, “focusing solely on dysphoria would miss an essential
component of why some trans people want to alter their bodies.” Under the dignity
lens, gender diverse individuals “see[] the body as a gendered art piece that can be
made ours through transition-related interventions.”

56. The emergence of this new view of gender identity has very quickly been
adopted by many young people. According to the Trevor Project, 1.8% of youth
identified as “transgender” in 2019—more than double the 0.7% of five years earlier.'
Two years later, in 2021, up to 9.2% of youth were identifying as “gender diverse.” '

57.  The terms “transgender” and “gender diverse” are generally accepted as
distinct concepts, but they are often defined differently. Sometimes, “transgender”

simply means that an individual is identifying as the opposite-sex—whether they

101d. at 25-28.

I Florence Ashley, Gatekeeping Hormone Replacement Therapy for Transgender Patients
Is Dehumanising, 45 J. of Med. Ethics 480, 481 (2019).

12 Laura Edwards-Leeper & Erica Anderson, The mental health establishment is failing
trans kids, The Wash. Post (Nov. 24, 2021), https://www.washingtonpost.com/
outlook/2021/11/24/trans-kids-therapy-psychologist/ (citing Data on Transgender
Youth, The Trevor Project (Feb. 22, 2019), https://www.thetrevorproject.org/
research-briefs/data-on-transgender-youth/.).

13 Kacie M. Kidd, et al., Prevalence of Gender-Diverse Youth in an Urban School District,
147 Pediatrics e2020049823 (2021), https://doi.org/10.1542/peds.2020-049823.
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adhere to the traditional medical lens of gender identity or the new dignity and human
rights lens of gender identity.

58.  Other times, “transgender” refers to the traditional understanding of
gender identity, where individuals adhere to the scientific understanding of sexual
dimorphism, and who wish to transition to the opposite sex. In contrast, the term
“gender diverse” or “gender nonconforming” is almost always used by individuals
following the new model. These individuals identify with non-traditional genders, such
as “nonbinary,” even though there is no biological or scientific “nonbinary” gender.'*

59.  As anecdotally confirmed by the experiences of Mrs. Mirabelli and Mrs.
West, the vast majority of these new instances of gender incongruence are among
biological girls.” Yet, in most cases (up to 88%), the gender identity incongruence will
resolve by puberty.'® In contrast, if a minor begins gender-affirming social and medical
transitions, they are far more likely to persist in transgender identification and pursue
further gender affirming treatment."’

60. There has also emerged an increasing number of “detransitioners” —
teenagers and young adults who had transitioned and lived in a transgender or gender
diverse identity for a number of years, and then “detransitioned” back to a gender

identity matching their sex.'® For these individuals, many have suffered the negative

4 parkinson, supra n.4, at 12-13.

5 Luke Berg, How Schools” Transgender Policies Are Eroding Parents’ Rights, 1 Am.
Enter. Inst. 3 (Mar. 2022), https://www.aei.org/wp-content/uploads/2022/03/
How-Schools’-Transgender-Policies-Are-Eroding-Parents’-Rights. pdf.

16 Devita Singh, et al., A Follow-Up Study of Boys With Gender Identity Disorder, Front.
Psychiatry (Mar. 29, 2021), https://www.frontiersin.org/articles/10.3389/fpsyt.2021
.632784/1ull.

17 Polly Carmichael, et al., Short-term outcomes of pubertal suppression in a selected cohort
of 12 to 15 year old young people with persistent gender dysphoria in the UK, PloS One (Feb.
2, 2021), https://pubmed.ncbi.nlm.nih.gov/33529227/.

18 See, e.9., Jesse Singal, When Children Say They’re Trans, The Atlantic (July/Aug.
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effects of social or medical transition—including physical risks to fertility, bone, and
cardiovascular health, as well as significant psychosocial risks' —with no later benefit.

B.  Activists Coopt School Districts to Push Gender Theory

61.  As stated above, various school districts across the country are enacting a
series of gender identity policies that require adherence to the ideological views of
gender theory activists. These policies generally require teachers to participate in and
actively facilitate a child’s exploration of their gender identity by unhesitatingly
accepting a student’s pronouncement of a new gender identity (however many times it
occurs) and using the student’s preferred pronouns and new gender-specific name.
Under the Free Speech Clause of the First Amendment, policies requiring use of
preferred pronouns are generally unconstitutional.*

62. But more egregiously, school districts across the country are even going so
far as to exclude parents from decision-making when gender identity is involved. “In the
past few years, school districts nationwide have quietly adopted policies requiring staff
to facilitate and ‘affirm’ gender identity transitions at school without parental notice or

consent—and even in secret from parents.”?! This despite the fact that a child’s gender

2018), https://www.theatlantic.com/magazine/archive/2018/07/when-a-child-says-
shes-trans/561749/; Charlie McCann, When girls won’t be girls, The Economist (Sep.
28, 2017), https://www.economist.com/1843/2017/09/28/when-girls-wont-be-girls;
Keith Zubrow, Inside the 60 Minutes report on transgender health care issues, CBS (May
23, 2021), https://www.cbsnews.com/news/60-minutes-transgender-health-care-
Issues-2021-05-23/.

19 Stephen B. Levine, et al., Reconsidering Informed Consent for Trans-ldentified
Children, Adolescents, and Young Adults, Journal of Sex & Marital Therapy (Mar. 17,
2022), https://pubmed.nchi.nlm.nih.gov/35300570/.

20 See Meriwether v. Hartop, 992 F.3d 492, 508 (6th Cir. 2021), cited approvingly by
Greenv. Miss United States of Am., LLC, 52 F.4th 773, 784 n.12 (9th Cir. 2022); Taking
Offense v. State, 66 Cal. App. 5th 696, 712 (2021), review granted, not depublished by
Taking Offense v. State, 498 P.3d 90 (Cal. 2021).

21 Berg, supra n.15, at 1.
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identity concerns the most fundamental issues about a child, including the child’s
religion, medical care, mental health, sense of self, philosophical worldview, and more.

63. For example, the Washington Post reported how one anonymous mother
in California “went two years without knowing her sixth grader had transitioned at
school.” As she stated, “[b]asically, I was the last one to find out... They were all
saving my kid from me.” The mother only made the discovery “when she took her
child to the hospital one day and a doctor told her. She was stunned.” *

64. Under these policies, “[e]ducators and staff,” not parents, “work closely
with the student to determine what changes are necessary ... to ensure their safety and
well-being.” Often, that process is formalized in a “Gender Support Plan” created by
the school for the child.*

65. These policies are dangerous. “Parents across many political beliefs argue
that they can’t be supportive if no one tells them that their child came out.” According
to Dr. Erica Anderson, a clinical psychologist who identifies as a transgender woman
and is the former president of the U.S. Professional Association for Transgender
Health, “leaving parents in the dark is not the answer. ‘If there are issues between
parents and children, they need to be addressed.’” Such secrecy “only postpones ...
and aggravates any conflict that may exist.” In a world in which schools “routinely
send notes home to parents about lesser matters,” such as “playground tussles,
missing homework, and social events,” there is absolutely no justification for

withholding such fundamentally important information from their parents.**

22 Donna St. George, Gender transitions at school spur debates over when, or if, parents are
told, The Wash. Post (July 18, 2022), https://www.washingtonpost.com/education/
2022/07/18/gender-transition-school-parent-notification/.

28 GLSEN & Nat’l Ctr. for Transgender Equal., Model Local Education Policy on
Transgender & Non-Binary Students, 7-8 (Sep. 2018), https://transequality.org/sites/
default/files/images/resources/trans_school_district_model_policy FINAL.pdf.

24 St. George, supra n.22.
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66. Dr. Anderson is not alone. Although teachers, coaches, and school staff
are often the first to learn of a child’s gender confusion or gender dysphoria, the World
Professional Association for Transgender Health (WPATH) states that “involving the
parent(s) or primary caregiver(s) in the assessment process is recommended in almost
all situations,” with limited exceptions for when “an adolescent is in foster care, child
protective services, or both.” %

67. Children who express a gender identity inconsistent with their sex are
more likely to have experienced personal trauma and are more likely to suffer from
other forms of mental health problems. They are frequently diagnosed with serious
comorbidities, including mental developmental disabilities, autism, ADHD, and prior
psychiatric illness. A recent study reported that 87.7% of children and adolescents
diagnosed with gender dysphoria had comorbid psychiatric diagnoses, and many had a
“history of self-harm, suicidal ideation, or symptoms of distress.”* Only with the
direct involvement of their parents can the best results for these children be achieved.

C.  The New Gender Policies Are Unconstitutional

68. Whether viewed through the traditional medical lens, or the new dignity
and human rights lens, policies excluding parents from decision-making are
unconstitutional. It should go without saying that public schools should never hide
information from or lie to parents about their children.

69. Schools are partners with parents in the child rearing process—unot
substitutes. “[T]he interest of parents in the care, custody, and control of their

children|[] is perhaps the oldest of the fundamental liberty interests recognized by [the

25 Eli Coleman, et al., Standards of Care for the Health of Transgender and Gender
Diverse People, Version 8, World Prof’l Ass’n for Transgender Health (WPATH) 57-
59 (2022), https://www.tandfonline.com/doi/pdf/10.1080/26895269.2022.
2100644.

%6 K asia Kozlowska, et al., Attachment Patterns in Children and Adolescents With Gender
Dysphoria, Front Psychol. (Jan. 12, 2021), https://www.frontiersin.org/articles/
10.3389/fpsyy.2020.582688/1ull.
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Supreme] Court.” Troxel v. Granville, 530 U.S. 57, 65 (2000) (plurality).
70.  Children are “not the mere creature of the state,” Pierce v. Soc’y of the
Sisters of the Holy Names of Jesus & Mary, 268 U.S. 510, 535 (1925), and the “right([] ...

1’” and one of the “‘basic civil

to raise one’s children ha[s] been deemed ‘essentia
rights of man.’” Stanley v. lllinois, 405 U.S. 645, 651 (1972). These parental rights are
rooted in the “historical[] ... recogni[tion] that natural bonds of affection lead parents
to act in the best interests of their children.” Parham . J.R., 442 U.S. 584, 602 (1979).

71.  Thus, “‘[i]tis cardinal’” that “ ‘the custody, care and nurture of the child
reside first in the parents, whose primary function and freedom include preparation for
obligations the state can neither supply nor hinder.’” Troxel, 530 U.S. at 65-66 (quoting
Prince v. Massachusetts, 321 U.S. 158,166 (1944)). “This primary role of the parents in
the upbringing of their children is now established beyond debate as an enduring
American tradition.” Wisconsin v. Yoder, 406 U.S. 205, 232 (1972).

«

72. In the Ninth Circuit, the quintessential right that parents have is “a
fundamental right to decide whether to send their child to a public school.” Fields ».
Palmdale Sch. Dist., 427 F.3d 1197, 1206 (9th Cir. 2005) (“Fields I”’), amended by, 447
F.3d 1187 (9th Cir. 2006) (“ Fields II’). This right “extend[s] beyond the threshold of
the school door.” Fields II, 447 F.3d at 1190-91. Yet, by school districts withholding
information from parents precisely because the parents may want to know about it,
school districts are intentionally interfering with this quintessential right. “It is not
educators, but parents who have primary rights in the upbringing of children. School
officials have only a secondary responsibility and must respect these rights.” Gruenke
v. Seip, 225 F.3d 290, 307 (3d Cir. 2000). “Public schools must not forget that ‘sz loco
parentis’ does not mean displace parents.” Id.

73.  Parents have the right to disagree with a school district’s view on gender
identity. The Constitution guarantees a freedom of thought and expression that
includes a freedom to differ. “[F]reedom to differ is not limited to things that do not

matter much. That would be a mere shadow of freedom. The test of its substance is the

19
VERIFIED COMPLAINT




Case

O 00 N O U1 A WD =

N N NN NN N = = I — —
® I 8 QW X VBN RSS x89 8&a% 3K 8208

3:23-cv-00768-BEN-WVG Document 1 Filed 04/27/23 PagelD.20 Page 20 of 288

right to differ as to things that touch the heart of the existing order.” West Va. Bd. of
Educ. v. Barnette, 319 U.S. 624, 642 (1943). No questions, perhaps, “touch the heart of
the existing order” more powerfully than those that concern the very nature of human
existence and personhood.

74.  The Constitution stalwartly defends this freedom by, in part, prohibiting
policymakers from adopting and enforcing a set of approved views on these matters in
our public schools. “If there is any fixed star in our constitutional constellation, it is
that no official, high or petty, can prescribe what shall be orthodox in politics,
nationalism, religion, or other matters of opinion or force citizens to confess by word
or act their faith therein.” /4. “Free speech serves many ends. It is essential to our
democratic form of government, and it furthers the search for truth. Whenever the
Federal Government or a State prevents individuals from saying what they think on
important matters or compels them to voice ideas with which they disagree, it
undermines these ends.” Janus v. Am. Fed’n of State, Cnty., & Mun. Emps., Council 31,
138 S. Ct. 2448, 2464 (2018) (citations omitted).

II. PLAINTIFFS ELIZABETH MIRABELLI & LORI ANN WEST

75.  As stated above, Mrs. Elizabeth Mirabelli and Mrs. Lori Ann West have
had exemplary, decades-long teaching careers in K-8 public schools. They are both
devout adherents of their religious traditions—Roman Catholic and Christian
respectively—and have been a boon to EUSD and the students they have taught.

A.  Plaintiff Elizabeth Mirabelli

76.  Mrs. Mirabelli has taught middle-school English with EUSD for 25 years.
She received her Master’s Degree of Education from the University of California at
San Diego. She has also received two certifications as a National Board Certified
Teacher by the National Board for Professional Teaching Standards, which is the
highest level of teacher certification available, and has become a Master Teacher as
understood by federal law. See 20 U.S.C. § 9905(3).

/1]
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77.  Mrs. Mirabelli also became a District Trainer for EUSD and served for
five years as the Department Chair for Rincon Middle School’s English Language Arts
Department. Her leadership roles during her tenure with EUSD have included
mentoring new teachers, training experienced teachers, and heading up important
teams such as the School Leadership Team. At Rincon Middle School, she has
consistently received outstanding evaluations, has been named Teacher of the Year,
and is a respected member of the faculty.

78.  Beyond her teaching duties Mrs. Mirabelli has sought to make a positive
contribution to the community by sponsoring community projects with students, such
as volunteering at a nearby retirement home and serving meals at the local homeless
shelter.

79. In accordance with her Catholic faith, Mrs. Mirabelli sincerely holds the
religious belief that God designed the human race male and female, each with a distinct
and innate masculine and feminine nature. Mrs. Mirabelli believes that the human
species is inherently binary—there is no gender spectrum—and that an individual’s
male or female nature can never be changed.

80. Shealso holds the sincere religious belief that the parent-child relationship
was ordained by God and that parents have the ultimate right and responsibility to care
for and guide their children.

81.  Mrs. Mirabelli’s beliefs are quintessentially Catholic and are reflected in
guidance documents issued by her Church. This includes both her views of man and
woman, her views on lying, and her views on the primacy of parents.

82. The Catholic Church firmly recognizes that issues of gender confusion are
complex and troubling: “To be sure, many people are sincerely looking for ways to
respond to real problems and real suffering,” and “[t]he search for solutions to

problems of human suffering must continue.”*’

2T Committee on Doctrine, Doctrinal Note on the Moral Limits to Technological
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83.  But, as stated by the Vatican, primary responsibility for dealing with the
complex issues of gender confusion must rest with parents. Under the “principle of

subsidiarity,” it is very important that educators not preempt the role of parents:

Across this educational alliance, pedagogical activity should be informed
by the principle of subsidiarity: ““All other participants in the process of
education are only able to carry out their responsibilities in the name of the
parents, with their consent and, to a certain degree, with their
authorization™. If they succeed in working together, family, school and
the broader society can produce educational programmes on affectivity
and sexuality that respect each person’s own stage of maturity regarding
these areas and at the same time promote respect for the body of the other
person. They would also take into account the physiological and
psychological specificity of young people, as well as the phase of
neurocognitive growth and maturity of each one, and thus be able to
accompany them in their development in a healthy and responsible way.
(italics in original)?

84.  Mrs. Mirabelli believes that in order for her to live in accordance with her
duty to God as a Catholic, she is required to follow the directions of her religious leaders
and is prevented from directly participating in anything contrary to her faith. This
involves interfering with the parent-child relationship that was ordained by God as an
inherently sacred and life-long bond.

B.  Plaintiff Lori Ann West

85. Mrs. Lori Ann West’s contributions to education have been no less
commendable. For twenty-nine years, she has taught Physical Education and Adapted

Physical Education to elementary, middle, and high school students in San Diego

Manipulation of the Human Body, U.S. Conf. of Cath. Bishops 12-13 (Mar. 20, 2023),
https://www.uscch.org/resources/Doctrinal%20Note%202023-03-20.pdf.

28 Giuseppe Cardinal Versaldi, ““Male and Female He Created Them’”: Towards a Path
of Dialogue on the Question of Gender Theory in Education, Congregation Cath. Educ.
(Feb. 2, 2019), http://www.educatio.va/content/dam/cec/Documenti/19 0997
INGLESE.pdf.
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County. She has been teaching P.E. at Rincon Middle School since 1999. She is a two-
time Escondido Elementary Educators Association (EEEA) Teacher of the Year.

86. Mrs. West has served her community with distinction as Department
Chair in the Physical Education Department and was named Teacher of The Year for
her innovative program for adaptive P.E. She also won the California Teachers
Association WHO Award for her contributions to advance the teaching profession.

87.  After starting her family, Mrs. West obtained her B.A. in Physical
Education and a J.D. from Thomas Jefferson School of Law. However, instead of
practicing law, Mrs. West decided to go into teaching to inspire disadvantaged children
with her story as a competitive athlete in her youth. For Mrs. West, choosing teaching
was an easy option over law. She loves children, sports, and the outdoors—and
inspiring youth to be active and competitive.

88.  In high school, Mrs. West was a competitive gymnast, but she broke her
back in two places and was told by doctors that she would never compete again. Against
all the odds, she came back from that injury to compete as a collegiate gymnast with
Grossmont College and to join her team in placing 1st in the California state
championships.

89. In accordance with her Christian faith, Mrs. West sincerely holds the
religious belief that God created two sexes: male and female, and that the relationship
between parents and children was created by God with the intent for the parents to
raise and guide their children. Although Mrs. West is Christian, not Roman Catholic,
her faith beliefs correspond with those of Mrs. Mirabelli discussed above.

90. Also as a result of her faith, Mrs. West fully supports efforts to ensure
that transgender or gender diverse students are treated kindly, with respect, and are
not discriminated against or gossiped about. But, her religious beliefs preclude her
from facilitating any student’s transgender or gender diverse social transition by
withholding information about it from the student’s parents or guardians.

/1]
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C.  Joint Statement of Faith & Beliefs

91.  Mrs. Mirabelli and Mrs. West are both professing Christians who strive
to live out their faith daily. According to their Christian faith, Mrs. Mirabelli and Mrs.
West have sincerely held religious beliefs that govern their views about human nature,
marriage, gender, sexuality, morality, politics, and social issues. Their faith informs
their convictions concerning what it means to be human, the purpose and meaning of
life, and ethical and moral standards that should govern human conduct.

92.  Although Mrs. Mirabelli and Mrs. West come from different religious
backgrounds and traditions, for purposes of this action, they have devised the following
joint statement of faith.

93.  Plaintiffs’ faith teaches that God immutably creates each person as male
or female; these two distinct, complementary sexes reflect the image of God; and
rejection of one’s biological sex is a rejection of the image of God within that person.

94.  Plaintiffs also believe that they cannot affirm as true those ideas and
concepts that they believe are not true, nor can they aid and abet the deception of
others. Doing so, they believe, would violate biblical commands against dishonesty
and lying.

95.  Plaintiffs’ faith does not command them to affirmatively communicate
their religious beliefs at school, and they do not seek to do so. However, their faith
requires them to refrain from speaking in a manner that their faith instructs as
immoral, dishonest, or harmful.

96. Plaintiffs’ faith does command them to affirmatively communicate their
religious beliefs outside of school, and they wish to communicate freely on other
matters of public concern, including human identity, sex, and gender consistent with
those beliefs.

97.  Plaintiffs endeavor to treat every person with dignity, love, and care
because they believe all people are created in the image of God. Plaintiffs endeavor to
model and uphold respectful behavior toward others regardless of an individual’s
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identity, race, ethnicity, culture, religion, or physical and personal characteristics.

98.  Plaintiffs abhor physical, verbal, or social bullying, or any other form of
harassment, for any reason whatsoever.

99. In addition to the above broad religious-principles, Plaintiffs have their
own opinions and views on how those principles apply to gender theory. These views
are largely derived from guidance documents from Christian leaders. Each of the
below beliefs are rooted in Plaintiffs’ religious beliefs and constitutes the application
of those religious beliefs to concrete situations.

100. Plaintiffs understand, based on scientific evidence, religious teaching,
and their own experiences as educators, that children do not have a fully developed
capacity to understand the long-term consequences of their decisions.

101. Plaintiffs also understand, based on scientific evidence, that consistent
with all sexually reproductive species, human sex is defined with reference to gamete
production and that there are only two sexes, which are male and female.?

102. Plaintiffs want the best for all of their students and wish to refrain from
doing anything that would be harmful to them or create an unreasonable risk of harm
to them.

103. In particular, Plaintiffs are aware of an increase in students expressing a
gender identity that is inconsistent with their biological sex and an accompanying
request to be addressed with a different name consistent with the new identity and
pronouns that are inconsistent with their biological sex.

104. Plaintiffs are aware that using the new name and pronouns that a student
requests as a part of expressing a new gender identity is called “social transition.”

Social transition “is not a neutral act” —it is an ‘“active intervention” that can have

29 Michael Artigues & Michelle Cretella, Sex is a Biological Trait of Medical
Significance, Am. Coll. Pediatrics (Mar. 2021), https://acpeds.org/position-
statements/sex-is-a-biological-trait-of-medical-significance.
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“significant effects on the child or young person in terms of their psychological
functioning.”3°

105. Plaintiffs understand that many children who at some point express a
gender identity inconsistent with their biological sex will eventually return to
expressing an identity in harmony with their sex. For these children, all forms of
treatment—whether psychosocial or medical —that “validate” the gender identity
inconsistent with the child’s biological sex are harmful, but irreversible forms of
treatment are the most harmful.

106. Plaintiffs want to protect children from making potentially irreversible
and life-changing decisions that they may later regret. Plaintiffs believe that because
of the difficulty of assessing matters of gender identity and the long-term irreversible
consequences of certain treatments for transgender-identifying people, including
puberty blockers, hormone replacement therapy, and sex-reassignment surgery, any
decision about how to address a child’s gender incongruence should be made by
parents, not children.

107. Plaintiffs understand that, during middle school, children often build
strong relationships with their teachers, coaches, and other school staff. Because of
this, school staff can be among the first adults with whom a child will talk about gender
confusion or gender dysphoria.

108. Nevertheless, Plaintiffs understand that their role as teachers is
complementary to, and not a substitute for, the parents’ role as the primary caregivers
for their children. Plaintiffs further understand that parents are and should be
provided full information about the status of their child, as well as information
regarding any health or mental concerns that manifest while the child is in the care of

the educator.

% Hilary Cass, Independent review of gender identity services for children and young people:
Interim report 62 (Feb. 2022), https://cass.independent-review.uk/wp-content/
uploads/2022/03/Cass-Review-Interim-Report-Final-Web-Accessible.pdf.
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109. Although teachers, coaches, and school staff are often the first to learn of
a child’s gender confusion or gender dysphoria, Plaintiffs understand that the World
Professional Association for Transgender Health (WPATH) has recommended that
health professionals defer to parents “as they work through the options and

)

implications,” even if they ultimately “do not allow their young child to make a

gender-role transition.”?

110. Plaintiffs want to continue teaching as they always have while refraining
from violating their conscience and harming their students.

111.  Plaintiffs do not discriminate against any of their students on the basis of
race, religion, sex, gender identity, sexual orientation, or any other basis that their
school or applicable law prohibits. Plaintiffs treat all students equally, with dignity and
respect.

III. EUSD’s POLICIES ON GENDER IDENTITY

A. EUSD’s Original Policies

112. Since 2003, EUSD has maintained a “Nondiscrimination in District
Programs and Activities” policy, numbered BP 0410. In its current form, that policy
states that “District programs, activities, and practices shall be free from unlawful
discrimination, including discrimination against an individual or group based on ...
gender, gender identity, gender expression...”

113.  Similarly, since 2003, EUSD has enforced a board policy that “prohibits,
at any district school or school activity, unlawful discrimination, including
discriminatory harassment ... targeted at any student by anyone, based on the
student’s actual or perceived ... gender identity...” That policy is numbered

BP 5145.3. True and correct copies of BP 0410 and BP 5145.3 are attached as

3L Eli Coleman, et al., Standards of Care for the Health of Transgender and Gender
Diverse People, Version 7, World Prof’l Ass’n for Transgender Health (WPATH) 17
(2012), https://www.wpath.org/media/cms/Documents/SOC%20v7/SOC%20V7_
English.pdf.
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Exhibits 1 and 2.
114. Neither of these policies provide any further explanation of what

> or provide examples of actions that could or would

constitutes “discrimination,’
constitute discrimination on the basis of “gender identity.” Thus, the policies are
reasonably interpreted to prevent solely pure discrimination on the basis of gender
identity. See Texas v. EEOC, No. 2:21-CV-194, 2022 WL 4835346, at *5-7 (N.D. Tex.
Oct. 1, 2022) (Title VII prohibits discrimination “for being transgender;” does not
prohibit disparate treatment for correlated conduct) (original italics).

115. However, in August 2020, EUSD enacted an Administrative Regulation
expanding upon BP 5145.3. This type of regulation is not passed by the Board of
Trustees, but authorized by executive staff at a school district, such as the
superintendent or a deputy superintendent. As a result, it is not discussed at a public
board meeting where the public has the opportunity to provide input.

116. AR 5145.3 expanded on what it would mean to “discriminate” on the
basis of gender identity through a lengthy series of detailed examples. This regulation
required certificated EUSD staff to unquestioningly accept a students’ transgender or
gender nonconforming self-identification, begin referring to transgender or gender
nonconforming students by their preferred names and pronouns, and hide that
information from parents or caretakers, among other requirements. However, this
AR 5145.3 was not widely circulated to staff. A true and correct copy of AR 5145.3 is
attached as Exhibit 3.

B.  The ““Rights of Gender Diverse Students’ Presentation

117. In November 2021, an EUSD teacher addressed various issues relating
to gender identity with several of her students. During that discussion, the teacher
questioned various of her transgender or gender nonconforming students about their
request that she use their preferred pronouns and newly identified gender-specific
names. Those students then reported the teacher to various EUSD staff, who held a
conference with the teacher on December 14, 2021. During that conference, EUSD
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staff laid out the requirements of BP 5145.3 and AR 5145.3 and informed the teacher
that failure to comply with them would result in the issuance of a Letter of Warning
or a Letter of Reprimand.

118. Apparently in response to this incident, EUSD decided to begin
enforcing its AR 5145.3. To that end, on February 3, 2022, EUSD held a district-wide
staff meeting via an online videoconferencing platform. All certificated staff (and only
certificated staff) were required to attend. As part of that meeting, EUSD explained
AR 5145.3 through a video presentation narrated by EUSD Director of Integrated
Student Supports, Tracy Schmidt and EUSD Director of Certificated HR, Albert
Ngo. The goal of the presentation, entitled “Rights of Gender Diverse Students,” was
to “dive into the rights of gender diverse students and staff and specific systems we
have in place at EUSD to create safe and inclusive campuses.” A true and correct
copy of a certified transcript of the presentation, with the corresponding slideshow
inserted, is attached as Exhibit 4.

119. Ms. Schmidt explained that EUSD was now defining discrimination on
the basis of gender identity very broadly for the purpose of “creat[ing] safe and
inclusive campuses,” and “upholding a positive and diverse culture in our District.”
(Ex. 4, p.1:11-12.) Ms. Schmidt described EUSD’s intention as being to outline “the
most effective process for ensuring our students understand their rights and that they
are applied in the school setting.” (Ex. 4, pp.1:28-2:1.)

120. Ms. Schmidt also underlined that these rights “are very specific to this
community of students, and that is because they are in need of these protections.”
(Ex. 4, p.2:1-2.) She defined a “protected student” for the purposes of the policies:
“If you have a student whose gender identity differs from that traditionally associated
with the students’ physiological or assigned sex at birth, they are a protected student.
If any aspect of their gender identity is disparate from that assigned sex at birth,
they’re eligible for these protections.” (Ex. 4, p.2:23-26.)

/1]
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121. Ms. Schmidt explained that, through its general nondiscrimination
policies, EUSD was mandating that all teachers comply with six specific sub-policies.
As stated by Ms. Schmidt, these included:

122. First, with respect to “Determining Gender Identity ... [t]he
school/district shall accept the student’s assertion of their gender identity and begin
to treat the student consistent with their gender identity.” Ms. Schmidt elaborated
upon this requirement, stating that “[t]he student’s assertion is enough. There is no
need for a formal declaration. There’s no requirement for parent or caretaker
agreement or even for knowledge for us to begin treating that student consistent with
their gender identity.” (Ex. 4, p.3:26-28.)

123.  Second, EUSD outlined a “Right to Privacy,” stating that “[a] student’s
status is their private information and the district shall only disclose the information
to others with the student’s prior consent. When disclosure of a student’s gender
identity is made to a district employee by a student, the employee shall seek the
student’s permission to share with others, including parent/caretakers.” In Ms.
Schmidt’s words: “It always comes back to the student’s comfort. If one wants to take
any action to share a student’s status, they must be granted that permission, and that
includes parents, caretakers, other teachers, administrators, even support staff. You
have to seek out that permission first.” (Ex. 4, pp.4:1-9, 6:6-11, 7:15-19.)

124. Third, the presentation stated that it would now be required that the
student be offered “Gender Support Planning,” or “an opportunity to participate in
a structured meeting with student identified supportive individuals to review a gender
support plan.” (Ex. 4, p.5:23-25.)

125. Fourth, the presentation outlined student’s rights with respect to

> meaning that “[w]hen the school/district

“Accessibility to Facilities/Programs,’
maintains sex-segregated facilities, such as restrooms or locker rooms, or offers sex-
segregated programs and activities, students shall be permitted to access facilities and
participate in programs and activities consistent with their gender identity. To address
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any student’s privacy concerns in using sex-segregated facilities, the school/district
shall offer available options. However, the school/district shall not require a student
to utilize these options.” (Ex. 4, pp.4:27-5:4.)

126. Fifth, the presentation imposed new rules on certificated staff as to
“Names and Pronouns.” Specifically, “[i]f a student so chooses, school/district
personnel shall be required to address the student by a name and the pronouns
consistent with their gender identity, without the necessity of a court order or a change
to their official district record. However, inadvertent slips or honest mistakes by
district personnel in the use of the student’s name and/or consistent pronouns will,
in general, not constitute a violation.” Ms. Schmidt summarized this requirement as
meaning “if the student asks us to use a name or pronoun that is associated with their
gender identity, then we shall.” (Ex. 4, pp. 3:24-28, 5:21-28, 6:24-26.)

127. Sixth, the presentation set forth rules with respect to Student Records,
stating that “[a] student’s legal name or gender as entered on the mandatory student
record shall only be changed pursuant to a court order. However, at the request of a
student or, if appropriate, his/her parents/caretakers, the district shall use the
student’s preferred name and pronouns consistent with his/her gender identity on all
other district-related documents.” Here, Ms. Schmidt observed that EUSD “find[s]
that many students, when they’re at school ... feel safe enough to ask for the use of
the name and pronoun that feels affirming for them. They might not have that same
feeling or sentiment with their family. So, they’ll want to be referred to the preferred
name at school but they will not want their record to be changed because of the
likelihood that their family members may then become aware.” (Ex. 4, p.6:6-11.)

128. Of the above six sub-policies, only the fourth one—the right of
transgender students to use sex-segregated facilities (bathrooms and locker rooms)
and to participate in sex-segregated programs (such as sports) based on their gender
identity—is directly supported by statutory authority. See Cal. Educ. Code § 221.5(f);
Cal. Stats. 2013, ch. 85, § 1 (eff. Jan. 1, 2014). The remaining sub-policies are not
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required by any provision in either California or federal law.

129. After outlining the above-described sub-policies, the presentation
continued to explain that failure to comply with them would constitute
“Discrimination/Harassment.” (Ex. 4, pp.6:15-17, 7:6-9.) Thus, “revealing a
student’s transgender status to individuals who do not have a legitimate need for the
information, without the student’s consent” would be a basis for discipline. (/4.) Ms.
Schmidt further clarified that individuals who “do not have a legitimate need for the
information” include “parents or caretakers” and that consent is required regardless
of the age of the student. (/4.)

130. In response to a Public Records Act request, EUSD also produced what
appears to be an internal Q&A portal for Mission Middle School in Ramona.3? In that
document, a teacher asked: “Is a parent allowed to override a student’s request for
different pronouns/alternate names?” The answer provided was: “No, we shall
use a student’s preferred name and pronoun based upon student request,” and
“[t]eachers will use a student’s preferred pronouns and name here at school. But
might need to use their original name and pronouns when contacting family” because
“[u]sing the student’s school preferred name and pronouns might out the students to
the parents.” A true and correct copy of that Q&A page is attached as Exhibit 5.

131.  Ms. Schmidt and her ISS department also published a “Preferred
Name/Gender Request Form” that specifically gathers information regarding
whether parents are aware of the student’s transgender or gender diverse identity. A
true and correct copy of that form is attached as Exhibit 6.

132. After this policy was announced, Mrs. Mirabelli and Mrs. West
requested a religious accommodation under Title VII and the California Fair

Employment and Housing Act. Through that process, EUSD clarified both the

32 The document appears to come from Mission Middle School because the only name
that appears in it is that of a teacher at that school.
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contours and requirements of its policies. That clarification occurred in the form of
three letters exchanged by the parties dated February 8, March 1, and March 10, 2023,
true and correct copies of which are attached as Exhibits 7, 8, and 9.

133. EUSD clarified what it meant by unhesitating acceptance of a transgender
or gender diverse child’s self-identification. Even if directly asked, teachers may never
question that identity or share “their personal beliefs” or viewpoints with students or
parents. (Ex. 9, p.2.) These clarifications make clear that these policies are not aimed
solely at protecting transgender or gender diverse students, but are also aimed at
enforcing ideological conformity regarding gender identity.

134. Neither the “Rights of Gender Diverse Students” presentation nor the
“Preferred Name/Gender Request Form” appear on the EUSD website. Nor is there
any page on the website detailing those policies. BP 5145.3 appears on the “Board
Policies” page of EUSD’s website, but not AR 5145.3, which only appears in a
searchable online database on a different website. EUSD did nothing to notify parents
about its new gender identity policies; EUSD did not afford any opportunity for public
discussion or parental input regarding those policies.

C.  The Loose Nature of the Policies

135. EUSD’s gender identity policies are framed in the manner of a
transgender or gender diverse student’s “rights.” (Ex. 4, p.1:2.) Nevertheless, in
practice, the policies solely bind certificated staff (i.e., teachers)—not students and
administrative staff. This despite the fact that, as noted above, EUSD has over 17,000
students and hundreds of administrative or support staff. Attached as Exhibit 10 is a
document containing true and correct copies of screengrabs of the webpage, District
Summary: Escondido Union, published by Ed-Data, and referenced supra, at n.3.

136. The reason why the policies do not bind non-certificated staff such as
office administration or support staff (“classified staff”), substitute teachers, or other
students is for the simple reason that they have not been made aware of the policies.

/1]
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137.  First, the February 3, 2022 presentation was only given to teachers—not
support staff. Following the presentation, several teachers submitted questions to
EUSD through the “Questions Parking Lot” portal. The teachers asked when office
staff would be made aware of the requirements, but EUSD equivocated. A true and
correct copy of that Q&A document is attached as Exhibit 11. (See Ex. 11, p.6.)

138. On April 7, 2022, EUSD finally did respond. On that date, EUSD
Director of Integrated Student Services Trent Smith sent out an email confirming that
support staff would not be given the training—nor would parents or guardians be
informed of it. A true and correct copy of the email is below and attached as

Exhibit 12.

Trent Smith <‘eusd.ori> Thu, Apr 7, 2022 at 8:05 PM

There is no plan for all classified to have to view it at this time. There have been conversations about using the
training as part of mandated trainings at the start of each year. At this time, parents/guardians will not receive it.
But that Is possible in the future.

Trent Smith

Director

Integrated Student Supports
Telephone

I

139. Further, in practice, Mrs. Mirabelli and Mrs. West have noticed that the
office administration uses students’ legal names on forms such as an “Office Pass.”
When students receive GPA award certificates, their legal names are also used. And
when the library provides a notice of overdue books, legal names are used. Presumably
this is because the student’s name is not changed in any official record, lest parents
inadvertently discover it, and so office staff generally do not know if a student is
transgender or gender diverse and entitled to specific rights. (Photos of these office
passes, GPA awards, and overdue notices with legal names can be submitted under
seal to protect students’ privacy.)

140. Second, during her presentation, Ms. Schmidt explained that there

would be no way for substitute teachers to know of students’ preferred names or
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pronouns, and so they could not be bound by the policies. (Ex. 4, p.11:23-12:1.)

141. This was confirmed in a real-world situation in one of Mrs. Mirabelli’s
classes that was reported to her. In March 2023, a guest teacher was handling Mrs.
Mirabelli’s classes due to her absence. During Period 7, one transgender student
(female-to-male) received a call slip to go home early. That call slip had the student’s
legal name and the guest teacher read it in front of the class. Many students then
immediately erupted in anger at the guest teacher, yelling: “’That is not 4zs name—
it’s [redacted].” The guest teacher was very shaken by the reaction and quickly
apologized, saying that she did not know their preferred names. Apparently, some
students then reported the uproar to the administrative office and the guest teacher
received a call from an assistant principal seeking an explanation.

142. Third, students have not been given a similar training to the February 3,
2022 presentation for teachers. This issue arose in a Del Dios Academy Middle
School Q&A forum following the training. During that Q&A session, teachers asked
whether students would be apprised of this policy, but received no response. A true
and correct copy of a certified transcript of that Q&A session is attached as Exhibit
13. (See Ex. 13, pp.1:27-2:20.)

143. Thus, even if classified staff and students are technically bound by
EUSD’s gender identity policies, because it does not exist in writing anywhere on the
EUSD website, and classified staff and students have never been informed of them,
EUSD has created de facto exemptions for all of them. There is no way for classified
staff and students to comply if they do not know about the policies, and no fair way to
discipline them for failing to comply if they do not know about the policies.

144. In addition to these practical limitations, EUSD’s policies define
“revealing a student’s transgender status or gender diverse status to individuals who
do not have a legitimate need for the information without the student’s consent, and
this includes parents or caretakers,” as “harassment of our gender diverse students.”
(Ex. 4, pp.6:25-26, 7:15-17 (emphasis added).)
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145. Because the policies are defined as “harassment,” whenever a EUSD
official investigates whether a violation has occurred, they have to individually

((a

determine whether the conduct was harassing. Definitionally, “harassment” is
knowing and willful course of conduct directed at a specific person that seriously
alarms, annoys, or harasses the person, and that serves no legitimate purpose.” Cal.
Code Civ. Proc. § 527.6(b)(3) (emphasis added); accord 18 U.S.C. § 1514.

146. “Legitimate” means “conforming to recognized principles or accepted
rules and standards.” 2 WEBSTER’S THIRD NEW INT’L DICTIONARY UNABRIDGED 1291
(1976) (emphasis added). It also means “[h]aving the sanction of law or custom;
authorized; lawful; also, genuine.” 1 FRANK & WAGNALLS NEW PRACTICAL STANDARD
DICTIONARY 764 (1946) (emphasis added).

147. In other words, the policies invite EUSD officials to decide which
reasons for not complying with the policy are worthy of solicitude. For example, it will
not be considered a violation of a student’s privacy rights if the teacher believed that
individuals “have a legitimate need for the information” (Ex. 4, p.7:16), for example,
because “disclosure is necessary to preserve the student’s physical or mental well-
being.” (Ex. 3, p.6.) The policies also state that they do not cover unintentional
violations, such as “inadvertent slips or honest mistakes.” (Ex. 4, p.5:24-26.)

148. The loose nature of EUSD’s policies was summarized by Ms. Schmidt
at the conclusion of her presentation. She explained that EUSD’s inability to perfectly

adhere to its policies needed to be explained to students:

We also have an opportunity to really talk about the aspect of what does
it mean when parents or caretakers may not be involved in the process,
might not be aware of this plan that we’re putting together at school? So
we share with them [the students], you know, a, a teacher may be
regularly referring to you as your preferred name and if your parent
doesn’t know, there is a chance that your parent will hear this name and,
and will want to know what’s, what’s happening. And it’s not that
they’ve provided your private status; it’s just because of the fact that
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that’s the name that’s been the most common here at school.

(Ex. 4, p.11:16-23.)
IV. EUSD’s GENDER IDENTITY POLICIES GO INTO EFFECT

A. The New Regulations Conflict with Longstanding Board Policies

149. Mrs. Mirabelli and Mrs. West attended the February 3, 2022 staff
meeting, at which EUSD’s presentation, “Rights of Gender Diverse Students,”
outlined EUSD’s new regulations. As stated above, they viewed many of the issues
discussed during that presentation as praiseworthy, including specifically the
insistence on preventing transgender or gender diverse students from being bullied or
harassed.

150. But Mrs. Mirabelli and Mrs. West were particularly distressed by the
requirements to deceive parents (z.e., the “Parental Exclusion Policies”), which were
woven throughout all of the gender identity policies and violated their sincerely held
religious and moral beliefs. The Parental Exclusion Policies also appeared to directly
contradict other policies regarding parents’ rights, including BP 4119.21 and BP 0100.

151. BP 4119.21, subd. (9), states that “[b]eing dishonest with students,
parents/guardians, staff, or members of the public, including, but not limited to,
falsifying information in employment records or other school records” is
“[i]nappropriate employee conduct.” BP 0100, subd. (7), states that
“[p]arents/guardians have a right and an obligation to be engaged in their child’s
education and to be involved in the intellectual, physical, emotional, and social
development and well-being of their child.” A true and correct copy of both of those
policies are attached as Exhibits 14 and 15.

152. Accordingly, that same day, Mrs. Mirabelli (and two other teachers) used
EUSD’s “Parking Lot” portal to lodge questions with the EUSD Administration
regarding its enforcement of the Parental Exclusion Policies. In particular, Mrs.
Mirabelli asked whether “the EUSD video presentation ‘The Rights of Gender

Diverse Individuals’ [will] be available for review by staff and other EUSD community
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members” and whether parents would be informed of the Parental Exclusion Policies.
(See Ex. 11, pp.4-6.)

153. EUSD demurred with an inconclusive answer, stating that “The ‘Rights
of Gender Diverse Individuals’ presentation was viewed by all EUSD staff in
attendance at yesterday’s staff meetings at all school sites. Direction regarding how
other EUSD staff members (e.g. Classified Staff) will be made aware of this
presentation content will be sought by the Rincon Admin Team. Additionally, the
question will be asked by the Rincon Admin Team whether other EUSD stakeholders
(e.g. Parents/Guardians) will have the content of the presentation shared with them
in some format (how and when?).” (See Ex. 11, p.6.)

154. EUSD’s prohibition on teachers frankly discussing issues of gender
identity with parents also conflicts with other written policies. EUSD policy BP 6144
provides that “[t]here should be serious consideration of controversial issues on
public problems in our public schools since respect for facts and an impartial search
for truth are inherent in our American democratic society.” To further expound upon
this, AR 6144 states that, with respect to “any public problem which society, or
segment thereof, is in the process of debating and for which more than one solution
may be offered and supported by individuals or any group of individuals” —any issue
for which “controversy exists or may exist” — “the teacher has the obligation and the
right to provide for dispassionate, impartial, and objective study” and “the right to
express his/her own opinion.” A true and correct copy of BP 6144 and AR 6144 are
attached as Exhibit 16.

155. EUSD’s form contract with certificated staff—which applies to both
Mrs. Mirabelli and Mrs. West—also states: “The exercise of the right to free speech
shall not be a subject for evaluation except as it may affect the employee in the
performance of his/her assigned functions. The evaluation process recognizes that
academic freedom is essential to the fulfillment of the purpose of the District and it
acknowledges the fundamental need to protect employees from censorship or
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restraint, which might interfere with their obligation to pursue truth in the
performance of their job role in the District.” A true and correct copy of the relevant
portions of that contract is attached as Exhibit 17. (See Ex. 17, art. XIV, § E.2.)

156. Under these policies, various Rincon Middle School teachers have felt
perfectly free to display on their doors and windows pro-LGBT political messaging,
with the band teacher even passing out pride flags to students. Students identified the
pride flags passed out by the band teacher as the traditional pride flag, the transgender
pride flag, and the asexual pride flag. Gender identity is undoubtedly a topic covered
by these policies. A true and correct copy of photographs taken of these expressions
of political and philosophical views is attached as Exhibit 18.%

B. EUSD Pressures Plaintiffs to Comply

157.  On April 1, 2022, EUSD sent Mrs. Mirabelli and Mrs. West its first
written direction to comply with the new Parental Exclusion Policies. On that day,
Rincon Middle School Social Worker Ida Batiste sent various Rincon Middle School
teachers an email informing them that a biologically female, gender diverse seventh
grade student would continue to use a traditionally female name, but had identified
preferred male and nonbinary pronouns (“he/they”). The email then stated in bold:
“Only use she/her pronouns for school-home communications,” because
“Student said ‘If mom asks about it first, you can tell her ... but do not tell anyone
else in the family in any circumstance.’” A true and correct copy of that email is

attached as Exhibit 21.

% Another EUSD policy, BP 6142.3, states that ““[w]henever civic education includes
topics that may be controversial due to political beliefs or other influences, instruction
shall be presented in a balanced manner that does not promote any particular
viewpoint.”” A true and correct copy of BP 6142.3 is attached as Exhibit 19. And these
academic freedom policies also apply to students through BP 5145.2 (and AR 5145.2),
which states that ““[t]he Board of Education believes that free inquiry and exchange of
ideas are essential parts of a democratic education.”” A true and correct copy of
BP 5145.2 and AR 5145.2 is attached as Exhibit 20.
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158. The student referenced in Ms. Batiste’s email was not in Mrs.
Mirabelli’s class, so the instruction did not directly affect her. Nevertheless, the
instruction to deceive the child’s family was concerning to Mrs. Mirabelli. Mrs. West
did not have any transgender or gender diverse students in her classes during the
Spring 2022 semester.

159. The following Fall, however, both Mrs. Mirabelli and Mrs. West began
to routinely encounter situations that implicated EUSD’s Parental Exclusion Policies.
Mrs. Mirabelli had five transgender or gender diverse students in her various English
classes. Mrs. West had one transgender or gender diverse student in a P.E. class and
two students in her after-school Cardio & Weights Class. Mrs. West also oversees the
girls locker room all day, interacting with every female at Rincon Middle School.

160. To begin, on August 9, 2022, a gender diverse student (female-to-
nonbinary/ male) approached Mrs. Mirabelli and requested to be referred to using a
traditionally male name, nonbinary “they/them” pronouns, and to withhold this
information from the student’s parents.

161. The next day, on August 10, 2022, Mrs. Mirabelli received an email from
Rincon Middle School Counselor Gloria Torres instructing her to use a name for
another transgender child (female-to-male) (hereafter “Child A”) that did not match
the name listed on Mrs. Mirabelli’s roster and to use “he/him” pronouns that did not
reflect the student’s biological sex.

162. The email further instructed Mrs. Mirabelli to deceive the student’s
father by using the student’s biological name and “she/her” pronouns when
communicating with him. Ms. Torres’ email stated that “ Mom is aware of preferred
name/pronouns but dad is not, but student is okay with you using [legal name] with
both parents to make it as easy for you as possible when communicating home.” A
true and correct copy of that email is attached as Exhibit 22.

163. On August 12 and 15, 2022, Mrs. Mirabelli received emails from Rincon
Middle School Counselor Torres with a list of seven additional transgender or gender
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diverse students and their specific instructions. For six of the seven students, Mrs.
Mirabelli was required to deceive parents.
164. A true and correct copy of that email chain is attached as Exhibit 23, and

an image is below:

Mon, Aug 15, 2022 at 2:40 PM

Hi All,
Here is a full list with one addition highlighted below.

| have also added a few updates to our team doc based on the meetings | had with students. View the doc here.

B - o< name is [l (pronouns are heiit). The parents are NOT aware so please use [l

and she/her when calling home.

I - rcicred naP (pronouns are hefhim). Mom is aware but dad is NOT aware, but
(

student is okay with you using she/her) with both parents to make it as easy for you as possible when
communicating home.

): Preferred name is ] (pronouns are they/them). Parents are NOT aware so please use [JJJj
and she/her when calling home.

): Preferred name is [ (pronouns are he/him). Adults at home NOT aware, please use || N
and she/her when calling home.

): Preferred name is [ (pronouns are they/she). Mom is NOT aware so please use [ and
she/her when calling home.

r): Preferred name is i (pronouns are he/him). Dad and stepmom are NOT aware, please use
a

nd she/her when calling home.

) Frcferred name is [Jl] (eronouns they/them). Mom IS aware and supportive )

165. Not all of these students are in Mrs. Mirabelli’s or Mrs. West’s classes.
And both Mrs. Mirabelli and Mrs. West have additional transgender or gender diverse
students who are not on the above list.

166. Since the school year began, students have also sometimes flip-flopped.
In the email instructions dated August 10, 12, and 15, Child A requested male
“he/him” pronouns through Counselor Torres. But then on August 16, Child A
verbally requested partially nonbinary “he/they” pronouns. Later, during a parent-
teacher conference, life-long family friends of Child A—who knew of the child’s

transgender identity—repeatedly referred to the student by the student’s legal and
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female name, leaving Mrs. Mirabelli at a loss as to how to refer to the student.

C. The Policies Prove Unworkable

167. In practice, compliance with EUSD’s gender identity policies has been
extremely difficult and has led to frustrating situations. As noted above, a// of the
transgender or gender diverse students are biologically female. Many continue to wear
makeup and dresses to school despite identifying as either nonbinary or male. This
has led to missteps by various students who use female pronouns and are then shouted
down with statements such as “No, it’s they/their!” or “She is actually a he!”

168. The situation with Child A has been particularly confusing and
distressing. As stated above, on August 10, 2022, Mrs. Mirabelli was instructed by a
school counselor to use: (1) “he/him” pronouns for the student and a preferred male
name during school; (2) “he/him” pronouns and the legal name when speaking with
the mother; and (3) “she/her” pronouns and the legal name when speaking with the
father. Just one week later, on August 16, 2022, Child A changed the preferred
pronouns from “he/him” to “he/they.” Then, in November, another gender diverse
student who is best friends with Child A—Child B (pronouns “they/them”)—
referred to Child A as “she.”

169. Later, in January 2023, Mrs. Mirabelli was informed that Rincon Middle
School’s online database, “PowerSchool,” would be updated to reflect Child A’s
preferred male name—instead of the legal name. Then, in February 2023, Mrs.
Mirabelli had to call the parents of Child A multiple times due to behavior problems
(leaving class without permission, failing to follow directions). During these calls, it
became clear that, since August 2022, the father had become aware of Child A’s
transgender identification. However, both parents repeatedly referred to their child as
a girl—instead of a transgender boy—using Child A’s legal name and female pronouns.

170. The parents expressed their disapproval of their child’s transgender
identity, disapproval of the social transitioning, and disapproval of the change of the
child’s name in “PowerSchool” (they had been informed of the decision, but their
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consent was not requested). Like any parent, they were primarily concerned with their
child’s well-being and were going along with the school’s instructions out of concern
for their child’s happiness, but were generally unhappy with the situation.

171.  Similarly, in March 2023, Mrs. Mirabelli had a meeting to prepare an IEP
(“Individual Education Plan”) with the parents of Child B and many Rincon Middle
School staff. (An assistant principal, a school counselor, a social worker, a math
teacher, and Mrs. Mirabelli).

172. As stated above, Child B and Child A are life-long best friends and have
been for many years. It was clear that the parents knew that both Child B and Child A
identified as transgender or gender diverse. During the meeting, the parents of
Child B referred multiple times to both children using “she/her” pronouns and their
legal names. During the meeting, the Rincon Middle School staff went along with this
and used the same names and pronouns as the parents. But after the parents left, the
staff immediately transitioned back to the students’ preferred names and preferred
pronouns.

173. Inboth of these situations, it was unclear how Mrs. Mirabelli should refer
to the students. Since the parents knew of the children’s transgender or gender
diverse identification, staff should have insisted on using preferred names and
pronouns, and it was unclear why they did not. However, it appeared that using
biological pronouns and legal names may have been a continuation of the deception.

174. 'Throughout this time, both Mrs. Mirabelli and Mrs. West have
experienced anxiety and panic episodes, insomnia, and stomach pain due to the stress
of attempting to navigate EUSD’s gender identity policies while also adhering to their
religious beliefs. During the Fall 2022 semester, Mrs. Mirabelli had to take 17 sick
days due to her extreme stress.

175. With respect to the Parental Exclusion Policies, both Mrs. Mirabelli and
Mrs. West are currently in compliance. They have not raised any student’s
transgender or gender diverse identification with parents. When, as above, a parent
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clearly knows about their child’s transgender or gender diverse identity but refers to
them using a legal name and biological pronouns, Mrs. Mirabelli and Mrs. West have
continued to steer clear of the topic as best they can.

176. But this creates immense anxiety and stress for them. As teachers caring
for children, they believe they have a very specific relationship with parents. They
believe they have a religious and moral duty to provide parents with all information
that is needed to properly care for and raise their children. They also believe that
parents would expect that all such information would be shared and would feel
betrayed if their child’s gender identity was specifically withheld.

V. RAMP UP TO THE LITIGATION

A.  Plaintiffs Request a Religious Accommodation

177. Despite Mrs. Mirabelli’s efforts to reconcile complying with EUSD’s
gender identity policies with the requirements of her faith, she was verbally
admonished by Counselor Torres for her failure to comply with them to Counselor
Torres’ satisfaction. Therefore, in light of the burgeoning situation, Mrs. Mirabelli
and Mrs. West separately submitted formal requests for religious accommodations on
October 11, 2022.

178. Mrs. Mirabelli objected to EUSD’s gender identity policies on the
grounds that they violate her Roman Catholic faith. She informed EUSD that she
“sincerely hold[s] the religious belief that God designed the human race male and
female, each with a distinct and innate masculine and feminine nature.... [[|n order
for me, as a Catholic, to live in accordance with my duty to God, I am prevented from
directly participating in anything contrary to my Faith.”

179. She also identified “[t]he parent-child relationship [as being] ordained
by God” and asserted that “parents have the ultimate right and responsibility to care
for and guide their children.... To cooperate with a policy which prevents a parent
from knowing their child’s gender identity status, and services being provided to the
child, is a violation of my deeply held religious beliefs, ethics, and moral standards.”
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180. She further explained that, “in order for me, as a Catholic, to live in
accordance with my duty to God, I am prevented from directly participating in
anything contrary to my faith.” This involves both “bearing of false witness”
regarding gender and sex, and interfering with the parent-child relationship that was
“ordained by God” “as an inherently sacred and life-long bond.”

181. Mrs. Mirabelli specifically identified her request for accommodation as
seeking an exemption from only the preferred names and pronouns policy and the
Parental Exclusion Policies because “I support efforts to ensure that all students are
treated with kindness, respect, and are not harassed, bullied, or discriminated
against.” Her request ended with options for accommodation, including using
“surnames” when referring to transgender or gender diverse students.

182. Mrs. West’s request for accommodation was based on similar grounds
and relied, as a basis, on her Christian faith, including her “religious belief that God
created 2 sexes: male and female” and her “religious belief that the relationship
between parents and children was created by God with the intent for the parents to
raise and guide their children.”

183. Mrs. West also fully supported EUSD’s “efforts to ensure that
transgender students are treated kindly, with respect, and are not discriminated
against or gossiped about.” But, she concluded, “[m]y religious beliefs preclude me
from participating in any student’s transgender identity.”

184. Like Mrs. Mirabelli, Mrs. West did not object to the entirety of EUSD’s
policy, but was only seeking a religious accommodation as to the preferred names and
pronouns policy and the Parental Exclusion Policies.

185. As stated above, Mrs. Mirabelli’s and Mrs. West’s religious beliefs are
supported by guidance documents issued by various Catholic and Christian leaders.
Those documents are referenced above in footnotes 27-28 and attached hereto as
Exhibits 24 and 25.

/1]
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B. EUSD Engages in the Religious Accommodation Process

186. On November 15, 2022, EUSD held separate religious accommodation
meetings with Mrs. Mirabelli and Mrs. West. Present at the meetings were EUSD
Assistant Superintendent of Human Resources John Albert, EUSD Director of
Integrated Student Services Trent Smith, Rincon Middle School Principal Steve
White, outside mediator Dr. Debra Dupree, and outside counsel Daniel Shinoff.

187. Neither meeting resulted in a definitive decision as to whether to grant the
accommodation or not. Nevertheless, during the meeting Attorney Shinoff and Dr.
Dupree suggested that EUSD’s gender identity policies may be required by California
or federal law. However, they could provide no statutory or case law citation in support.
Instead, they referenced only two federal guidance documents, neither of which
addressed the issues at all and both of which had been formally revoked regardless.

188. As stated above, through this process EUSD ultimately acceded that Mrs.
Mirabelli and Mrs. West could continue their practice of strict neutrality. They would
refer to all students using their last names and without using gendered pronouns. As
stated above, requiring them to affirmatively endorse a student’s transgender or gender
diverse identity would violate the Free Speech clause of the First Amendment. The
only issue that remained was how to address EUSD’s Parental Exclusion Policies.

189. For California law, EUSD could identify only one document in support of
its suggestion that any of its gender identity policies may be necessary. That document
was a Frequently Asked Questions (FAQ) page from the website of the California
Department of Education, interpreting Cal. Educ. Code § 221.5(f) and Cal. Const.,
art. 1, § 1. This type of FAQ page is not a formal agency interpretation subject to any
judicial deference. See Am. Nurses Assn. v. Torlakson, 57 Cal. 4th 570, 588 (2013). A
true and correct copy of the FAQ page is attached as Exhibit 26.

190. Cal. Educ. Code § 221.5(f) concerns solely bathrooms and sports teams.
It states: “A pupil shall be permitted to participate in sex-segregated school programs
and activities, including athletic teams and competitions, and use facilities consistent
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with his or her gender identity, irrespective of the gender listed on the pupil’s records.”
Although the statute concerns “gender identity” broadly, it only concerns transgender
students and not gender diverse students, because there are no nonbinary or agender
athletic teams. It is irrelevant to the issue of deceiving parents.

191. The provision of the California Constitution referenced on the California
Department of Education website solely notes that all Californians have a
constitutional right to privacy, without elaborating on its contours. This is the sole basis
for the contention that EUSD must or should enact and enforce a policy requiring
teachers to deceive parents about a child’s gender identity.

192. California’s constitutional privacy clause protects against “the
dissemination or misuse of sensitive and confidential information.” Hill ». Nat’l
Collegiate Athletic Assn., 7 Cal. 4th 1, 35 (1994). The claim requires the satisfaction of
three elements: (1) the identification of a “legally protected privacy interest;” (2) the
existence of a “reasonable expectation of privacy;” and (3) facts showing an invasion
of the privacy interest that is “sufficiently serious in [its] nature, scope, and actual or
potential impact to constitute an egregious breach of the social norms underlying the
privacy right.” Id. at 35-37.

193. With respect to the first element, minors have legally protected privacy
interests in their sexual activity, including their sexual orientation. People ex rel.
Eichenberger v. Stockton Pregnancy Control Med. Clinic, Inc., 203 Cal. App. 3d 225, 242
(1988); Nguon ». Wolf, 517 F. Supp. 2d 1177, 1195 (C.D. Cal. 2007).

194. With respect to the second element, it is conceptually difficult to see how
a student would have a reasonable expectation of privacy in their public-facing gender
identity and expression. Unlike sexual orientation, gender identity is necessarily public-
facing and viewed by all who come into contact with an individual. See Sipple v. Chron.
Publ’g Co., 154 Cal. App. 3d 1040, 1047 (1984) (plaintiff had no reasonable expectation
of privacy in his sexual orientation because it was already publicly known).

/1]
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195. But most importantly, with respect to the third element, it is simply not
an egregious breach of social norms for schools to speak with parents about their
children. Even in the one non-precedential trial court order where the court found that
a high school student had a cognizable privacy interest in preventing her parents from
learning about her sexual orientation (first element), there could be no constitutional
violation because the school was complying with statutory mandates to disclose
information to parents (third element). See Nguon, 517 F. Supp. 2d at 1196; cf. also
Wyatt v. Fletcher, 718 F.3d 496, 505 (5th Cir. 2013).

196. As applied here, Cal. Educ. Code § 51101(a) unambiguously states that
“the parents and guardians of pupils enrolled in public schools have the right and
should have the opportunity, as mutually supportive and respectful partners in the
education of their children within the public schools, to be informed by the school, and
to participate in the education of their children.”

197. 'This includes (1) the right “[t]o be informed of their child’s progress in
school,” (2) the right “[t]o have access to the school records of their child,” (3) the
right “[t]o be informed in advance about school rules,” (4) the right “[t]o receive
information about any psychological testing the school does involving their child and
to deny permission to give the test,” and (5) the right “[t]o question anything in their
child’s record that the parent feels is inaccurate or misleading.” /d. at subd. (2)(9), (10),
(12), (13), (15).

198. The FAQ page thus inferred (without basis) that transgender and gender
diverse students have a constitutional privacy right to prevent their parents from

learning of their gender identity.**

3 As tenuous support for its privacy contentions, the FAQ page also listed provisions
which provide that a student’s gender identity should not be revealed through a Public
Records Act and the federal Family Educational Rights and Privacy Act (FERPA).
Neither are relevant to withholding information from a child’s parents. In fact,
FERPA commands the exact opposite. See Ricard v. USD 475 Geary County, KS School
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199. At the end of the religious accommodation meeting, Mediator Dupree
stated that she would email a memorandum detailing what occurred within 3-5 days,
no later than November 23, 2022. When this failed to occur, employment counsel for
Mrs. Mirabelli and Mrs. West repeatedly followed up with Attorney Shinoff and Dr.
Dupree. Those summary memoranda were then emailed to Mrs. Mirabelli on January
19, 2023 and Mrs. West on January 26, 2023.

200. The memoranda were titled “The Interactive Process Meeting (TIPM)
Accommodation Assessment Summary” memoranda. They contained Mrs.
Mirabelli’s and Mrs. West’s religious accommodation request letters as attachments.
True and correct copies of the summary memoranda sent to Mrs. Mirabelli and Mrs.
West are attached as Exhibits 27 and 28.

201. In those TIPM memoranda, EUSD checked the box to conclude that
accommodating Mrs. Mirabelli and Mrs. West would create an undue hardship because
of its unfounded fear that state or federal law required its gender identity policies: “The
nature of [Mrs. Mirabelli’s and Mrs. West’s] request for exemptions also generate the
potential for discrimination and lack of compliance under the various laws described
earlier in this IPM Summary.” (Ex. 27, p.4; Ex. 28, p.4.) But, EUSD noted, none of the
exemptions that Mrs. Mirabelli and Mrs. West sought would mean that they would be
“unable to perform essential functions.” (Ex. 27, p.4; Ex. 28, p.4 (box not checked).)

202. Further, for both Mrs. Mirabelli and Mrs. West, EUSD admitted in the
TIPM memoranda that it did not contest the sincerity of their religious beliefs. (Ex. 27,
p-3; Ex. 28, p.3 (“It was emphasized that the nature of her beliefs is not in question per
the First Amendment.”).)

203. In Attorney Shinoff’s cover email, he had requested a follow-up religious

accommodation meeting. Thus, on January 30, Assistant Superintendent Albert

Board, No. 5:22-cv-4015, 2022 WL 1471372, *7 (D. Kan. May 9, 2022) (in addressing
similar policy, noting that FERPA requires that parents have access to all school
records about their children).
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scheduled the two follow-up accommodation meetings to occur on February 16, 2023,
“to discuss specific accommodations that will be approved.” It appeared that during
the intervening months, EUSD had identified specific accommodations that it could
and would approve, if acceptable to Mrs. Mirabelli and Mrs. West.

204. During the follow-up religious accommodation meeting, Dr. Albert
handed a memorandum to employment counsel for Mrs. Mirabelli and Mrs. West
explaining EUSD’s accommodation. (See Ex. 7.) Although that memorandum is dated
February 8, 2023, it was not provided to them until the February 16, 2023 meeting.

205. At Mrs. Mirabelli’s meeting, EUSD only asked whether she would
comply with the accommodation and did not entertain any discussion or questions.
Because EUSD was not accepting questions or discussion, there was no need to hold
Mrs. West’s religious accommodation meeting scheduled for that same day, and her
employment counsel cancelled it.

206. After receiving the memorandum, Mrs. Mirabelli and Mrs. West had to
take some time to consider it and the practical issues it might raise. After realizing that
some aspects of it might be impractical, on March 1, 2023, counsel for Mrs. Mirabelli
and Mrs. West sent a letter to EUSD with questions about how they should respond if
certain discrete, but highly likely situations were to arise. (See Ex. 8.) On March 10,
2023, Attorney Shinoff responded for EUSD, addressing the specific questions with
specific answers. (See Ex. 9.)*

207. As stated above, EUSD acknowledged that Mrs. Mirabelli and Mrs. West
could comply with the preferred names and pronouns policy by referring to transgender
or gender diverse students using their last names and without using any pronouns.

(Ex. 7,p.2; Ex. 9, p.2.) Presently, both Mrs. Mirabelli and Mrs. West are in compliance

% The March 10, 2023 letter from counsel for EUSD to employment counsel for
Plaintiffs is branded with the label ““Confidential Attorney-Client Communication.”
However, there was no attorney-client relationship between Mr. Shinoff and Plaintiffs
and, even if there were, the privilege would be Plaintiffs’ to waive.
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with this accommodation.

208. However, for the Parental Exclusion Policies, EUSD would not budge. Its
final position was that “teachers are required to follow the ‘privacy’ policy that
requires them to not share a student’s gender identity status with their parent or
guardian without the student’s permission.” (Ex. 7, p.2.) Apparently to be consistent,
EUSD instructed Mrs. Mirabelli and Mrs. West, that even “when speaking with ... the
parents of transgender students,” they must use “last names only” and no pronouns
(Ex.9,p.1.)

209. But this would naturally inspire questions from parents. Thus, EUSD
stated that if a parent directly inquires, or instructs Mrs. Mirabelli and Mrs. West to
not use a preferred name or pronouns, they must simply respond that “the inquiry is
outside of the scope of the intent of their interaction” and that they can only discuss
“information regarding the student’s behavior as it relates to school, class rules,
assignments, etc.” (Ex. 9, pp.2-4.)

210. Even though Mrs. Mirabelli and Mrs. West would not be using a student’s
preferred name or pronouns, this policy remains problematic. In communicating with
parents, the issue is not whether Mrs. Mirabelli and Mrs. West are personally bearing
false witness regarding gender identity by using preferred pronouns. That is the issue
that arises when they use a transgender or gender diverse student’s preferred pronouns
or preferred gender-specific name.

211. The issue that arises when speaking with parents is that, as agents of
EUSD, they would be directly communicating a different false message. According to
EUSD, it has approximately five transgender or gender diverse children assigned to
Mrs. Mirabelli’s classes and three transgender or gender diverse children assigned to
Mrs. West’s classes. As an agent of EUSD, when speaking with parents, if Mrs.
Mirabelli and Mrs. West refer to these students as “girls” without identifying them as
“boys” or “nonbinary children” they would be communicating that EUSD does not
believe they are boys or nonbinary—which is not what EUSD believes.
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212. The only way to truthfully communicate with parents is to state, at the
outset of any communication, the following: “I am calling about [legal name], who
EUSD refers to as [preferred name].” Anything else—whether viewed through the
lens of fraudulent concealment or affirmative misrepresentation—is a lie. Mrs.
Mirabelli and Mrs. West have no desire to call parents to specifically report a child’s
gender identity, and will only speak with parents about legitimate school business. But
when speaking with parents, they cannot conceal relevant information.

C. Plaintiffs Conclude Litigation is Necessary

213. Inlight of the above, Mrs. Mirabelli and Mrs. West ultimately concluded
that litigation was necessary. To ensure that they understood the full contours of
EUSD’s policies, and possessed all relevant documents, Mrs. Mirabelli and Mrs. West
submitted a public records request on September 22, 2022. The public records request
sought “ALL RECORDS created by EUSD or otherwise within EUSD’s possession or
control pertaining to EUSD’s policy or policies relating to gender identity.” EUSD
responded to this first request in October 2022, producing numerous documents.

214. When Mrs. Mirabelli’s and Mrs. West’s review of the documents
revealed that certain additional ones may exist, they submitted a second public records
request on February 2, 2023. EUSD responded that same month, producing a few
additional documents and confirming that no additional ones existed. Thus, Mrs.
Mirabelli and Mrs. West are confident that they fully understood the entirety of
EUSD’s policies relating to gender identity. True and correct copies of the parties’
public records correspondence is attached as Exhibits 29, 30, 31, and 32.

215.  Mrs. Mirabelli and Mrs. West remain committed —in light of their faith—
to prevent transgender students from being bullied or harassed. They have no intention
to, and will not, harass or tolerate harassment of transgender or gender diverse
students. But a requirement that Mrs. Mirabelli and Mrs. West actively deceive parents
and hide their child’s gender confusion from them, and a strict prohibition against Mrs.
Mirabelli and Mrs. West even responding to questions from parents about gender
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identity, will never be acceptable.®

216. As stated above, it is clear that EUSD’s Parental Exclusion Policy, as
documented in AR 5145.3, is not required by any provision in California law. Thus, Mrs.
Mirabelli and Mrs. West do not contend that any provision of California law—whether
in the Education Code or the California Constitution—violates the U.S. Constitution.
This lawsuit concerns solely whether EUSD’s own Parental Exclusion Policies violate
the Constitution.

CLAIMS FOR RELIEF
FIRST CLAIM FOR RELIEF:
Violation of Free Speech Clause of First Amendment to U.S. Constitution:
Compelled Speech & Viewpoint Discrimination
(By Both Plaintiffs Against All Defendants)

217. Plaintiffs incorporate by reference all allegations contained in the
preceding paragraphs as though fully set forth herein.

218. The First Amendment to the U.S. Constitution provides that “Congress
shall make no law ... abridging the freedom of speech[.]” U.S. Const., amend. I. This
Free Speech clause applies to the states through the Due Process Clause of the
Fourteenth Amendment. Gztlow v. New York, 268 U.S. 652, 666 (1925).

219. A compelled speech claim has three elements. “[A] party must establish
(1) speech, (2) that is compelled by governmental action, and (3) to which the speaker
objects. [citation]. If the three elements are satisfied, strict scrutiny is triggered.” Dep’t
of Fair Emp°’t and Hous. v. Cathy’s Creations, Inc., No. BCV-18-102633, 2022 WL
18232316, at *13 (Cal. Super. Dec. 27, 2022) (citing Taking Offense v. State, 66 Cal. App.
5th 696, 709 (2021)).

220. With respect to speech, the Supreme Court has “held time and again that
freedom of speech ‘includes both the right to speak freely and the right to refrain from

% Plaintiffs Mirabelli and West reserve all rights to challenge the constitutionality of
EUSD’s other policies relating to gender identity, should doing so prove necessary.
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speaking at all.”” Janus v. Am. Fed’n of State, Cnty., & Mun. Emps., Council 31, 138
S. Ct. 2448, 2463 (2018). “ Compelling individuals to mouth support for views they find
objectionable violates [the First Amendment’s] cardinal constitutional command, and
in most contexts, any such effort would be universally condemned.” /4.

221. In the public-school setting, teachers do not “shed their constitutional
rights to freedom of speech or expression at the schoolhouse gate.” Tinker v. Des
Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 506 (1969).

222. The public conversation about gender identity is a matter of public
concern. See Riley’s Am. Heritage Farms v. Elsasser, 32 F.4th 707, 723 (9th Cir. 2022)
(school district’s cancelling of field trips based on farm owner’s tweets about gender
identity issues was retaliation for speaking on a matter of public concern).

223. When Plaintiffs discuss matters of public concern, because they are
school teachers, everything they discuss is protected by the First Amendment. Demers
v. Austin, 746 F.3d 402, 411-13 (9th Cir. 2014) (Garcett: “does not—indeed,
consistent with the First Amendment, cannot—apply to teaching and academic
writing that are performed ‘pursuant to the official duties’ of a teacher and

» «

professor,” “whether the school in question is a public high school or a university”);

> “academic freedom” rights).)

(Ex. 17, Employment Contract (ensuring Plaintiffs

224. Plaintiffs’ official duties do not include speech intended to deceive
parents about their child’s gender identity, nor is such speech curricular speech. (See
Exs. 14-15.)

225. Using specific names and pronouns for students in different contexts
(¢.e., when addressing students or parents) is neither curricular speech nor part of
Plaintiffs’ official duties. (See Exs. 16-20.)

226. Refraining from expressing their own views on gender identity, including
as applied to specific students, when specifically asked by parents is neither curricular
speech nor part of Plaintiffs’ official duties.

/1]
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227. EUSD’s Parental Exclusion Policies, and their enforcement, compels
Plaintiffs’ speech by requiring them to use different pronouns and names when
referring to the same child depending with whom Plaintiffs are speaking. If Plaintiffs
are addressing students or teachers, Plaintiffs must use a preferred pronoun or name
that matches the child’s gender identity. If Plaintiffs are addressing parents, Plaintiffs
must use the child’s legal name and biological pronouns.

228. EUSD’s Parental Exclusion Policies, and their enforcement, also gags
Plaintiffs’ speech by prohibiting them from answering truthfully questions asked by
parents about their child’s gender identity, whether the child has socially transitioned
at school, and Plaintiffs’ perception of that child as it relates to the child’s gender
identity.

229. Plaintiffs’ preferred speech contrary to EUSD’s policies has not and will
not materially and substantially interfere with efficient operation of a school, or
prevent EUSD from efficiently providing services to the public.

230. EUSD has no compelling interest in “creat[ing] safe and inclusive
campuses,” and “upholding a positive and diverse culture in our District” (Ex. 4,
p.1:11-12) through deceiving parents about their children because “there is a
presumption that fit parents act in the best interests of their children.” Troxel v.
Granville, 530 U.S. 57, 68 (2000).

231. EUSD has no compelling interest in enforcing its Parental Exclusion
Policies to comply with California or federal law because its Parental Exclusion
Policies are not required by California or federal law.

232. EUSD has no legitimate, let alone compelling, interest in requiring
Plaintiffs or parents to adhere to EUSD’s own ideological beliefs on a controversial
matter of public debate because a policy “‘aim[ed] at the suppression’ of views” is
flatly prohibited. lancu v. Brunetti, 139 S. Ct. 2294, 2302 (2019). This “lie[s] beyond
the government’s power,” even when the goal is “[a]s compelling as the interest in
preventing discriminatory conduct.” Green v. Miss United States of Am., LLC, 52
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F.4th 773,784, 792 (9th Cir. 2022).

233. EUSD has no legitimate, let alone compelling, interest in the Parental
Exclusion Policies’ blanket requirements compelling Plaintiffs to lie to or deceive
parents because doing so violates the Fourteenth Amendment rights of parents. Ricard
v. USD 475 Geary County, KS School Board, No. 5:22-cv-4015, 2022 WL 1471372, *8
& n.12 (D. Kan. May 9, 2022).

234. Additionally, EUSD’s Parental Exclusion Policies are not narrowly
tailored to serve a compelling governmental interest. The Policies are underinclusive
because EUSD has omitted thousands of individuals from it, including administrative
staff, classified staff, and students. The Policies are overinclusive because they
prohibit speech that does not “amount to harassing or discriminatory conduct.”
Taking Offense v. State, 66 Cal. App. 5th 696,720 (2021).

235. Nor do EUSD’s Parental Exclusion Policies serve a compelling
governmental interest that cannot be achieved through means significantly less
restrictive of Plaintiffs’ free speech rights.

236. Defendants adopted their policies “under color of state law” within the
meaning of Section 1983.

237. EUSD’s Parental Exclusion Policies and its enforcement of those
policies violates Plaintiffs’ right to free speech as guaranteed by the First Amendment
to the United States Constitution. Plaintiffs have no adequate remedy at law and will
suffer serious and irreparable harm to their constitutional rights unless Defendants
are enjoined from implementing and enforcing the policies.

238. Pursuant to 42 U.S.C. § 1983, Plaintiffs are entitled to nominal and actual
damages, declaratory relief, and temporary, preliminary, and permanent injunctive
relief invalidating and restraining enforcement of EUSD’s policies.

239. Plaintiffs found it necessary to engage the services of private counsel to
vindicate their rights under the law. Plaintiffs are therefore entitled to an award of
attorneys’ fees and costs pursuant to 42 U.S.C. § 1988.
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SECOND CLAIM FOR RELIEF:
Violation of Free Exercise Clause of First Amendment to U.S. Constitution:
Not Generally Applicable due to Categorical Exemptions
(By Both Plaintiffs Against All Defendants)

240. Plaintiffs incorporate by reference all allegations contained in the
preceding paragraphs as though fully set forth herein.

241. The First Amendment to the U.S. Constitution provides that “Congress
shall make no law respecting an establishment of religion, or prohibiting the free
exercise thereof].]” U.S. Const., amend. I. This Free Exercise clause applies to the
states through the Due Process Clause of the Fourteenth Amendment. Cantwell v.
Connecticut, 310 U.S. 296 (1940).

242. Under the Free Exercise clause, if “challenged restrictions are not
‘neutral’ and of ‘general applicability,’ they must satisfy ‘strict scrutiny,’ and this
means that they must be ‘narrowly tailored’ to serve a ‘compelling’ state interest.”
Roman Cath. Diocese of Brooklyn v. Cuomo, 141 S. Ct. 63, 67 (2020).

243. “A government policy will fail the general applicability requirement if it
‘prohibits religious conduct while permitting secular conduct that undermines the
government’s asserted interests in a similar way.’” Kennedy v. Bremerton Sch. Dist.,
142 S. Ct. 2407, 2422 (2022) (quoting Fulton v. City of Philadelphia, 141 S. Ct. 1868,
1877 (2021)).

244. “[Glovernment regulations are not ... generally applicable, and
therefore trigger strict scrutiny under the Free Exercise Clause, whenever they treat
any comparable secular activity more favorably than religious exercise.” Tandon ».
Newsom, 141 S. Ct. 1294,1296 (2021) (original emphasis). “It is no answer that a State
treats some comparable secular ... activities as poorly as or even less favorably than
the religious exercise at issue.” /d.

245. Here, Plaintiffs’ religious faith precludes them from observing the
Parental Exclusion Policy. (See § 11, supra.)
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246. The sincerity of Plaintiffs’ religious beliefs is undisputed. (See Ex. 27,
p-3; Ex. 28, p.3.)

247. Compelling Plaintiffs to observe the Parental Exclusion Policies or leave
their employment with EUSD is a substantial burden on Plaintiffs’ Free Exercise of
Religion.

248. EUSD’s policies are not generally applicable due to their categorical
exemptions. As outlined above, the policies apply to approximately 1,000 certificated
teachers, but do not apply to more than 115 credentialed administrative staff, 740
classified support staff, or 17,000 students. Each of these exemptions presents similar
purported harm to EUSD’s claimed interest in creating a safe and inclusive
environment for all students as would also exempting Plaintiffs from those policies.

249. As a result, EUSD’s policies are not generally applicable, and EUSD
must meet strict scrutiny.

250. EUSD has no compelling interest in “creat[ing] safe and inclusive
campuses,” and “upholding a positive and diverse culture in our District” (Ex. 4,
p.1:11-12) through deceiving parents about their children because “there is a
presumption that fit parents act in the best interests of their children.” Troxel .
Granville, 530 U.S. 57, 68 (2000).

251.  EUSD has no compelling interest in enforcing its Parental Exclusion
Policies to comply with California or federal law because its Parental Exclusion
Policies are not required by California or federal law.

252. EUSD has no legitimate, let alone compelling, interest in requiring
Plaintiffs or parents to adhere to EUSD’s own ideological beliefs on a controversial
matter of public debate because a policy “‘aim[ed] at the suppression’ of views” is
flatly prohibited. lancu v. Brunetti, 139 S. Ct. 2294, 2302 (2019). This “lie[s] beyond
the government’s power,” even when the goal is “[a]s compelling as the interest in
preventing discriminatory conduct.” Green v. Miss United States of Am., LLC, 52
F.4th 773, 784, 792 (9th Cir. 2022).
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253. EUSD has no legitimate, let alone compelling, interest in the Parental
Exclusion Policies’ blanket requirements compelling Plaintiffs to lie to or deceive
parents because doing so violates the Fourteenth Amendment rights of parents. Ricard
v. USD 475 Geary County, KS School Board, No. 5:22-cv-4015, 2022 WL 1471372, *8
& n.12 (D. Kan. May 9, 2022).

254. Additionally, EUSD’s Parental Exclusion Policies are not narrowly
tailored to serve a compelling governmental interest. The Policies are underinclusive
because EUSD has omitted thousands of individuals from it, including administrative
staff, classified staff, and students. The Policies are overinclusive because they
prohibit speech even if the speech is not actually “harassing or discriminatory.”
Taking Offense v. State, 66 Cal. App. 5th 696, 720 (2021).

255. Nor do EUSD’s Parental Exclusion Policies serve a compelling
governmental interest that cannot be achieved through means significantly less
restrictive of Plaintiffs’ free exercise rights.

256. EUSD’s Parental Exclusion Policies and its enforcement of those
policies violates Plaintiffs’ right to free exercise of religion as guaranteed by the First
Amendment to the United States Constitution. Plaintiffs have no adequate remedy at
law and will suffer serious and irreparable harm to their constitutional rights unless
Defendants are enjoined from implementing and enforcing EUSD’s policies.

257. Pursuant to 42 U.S.C. § 1983, Plaintiffs are entitled to nominal and actual
damages, declaratory relief, and temporary, preliminary, and permanent injunctive
relief invalidating and restraining enforcement of EUSD’s policies.

258. Plaintiffs found it necessary to engage the services of private counsel to
vindicate their rights under the law. Plaintiffs are therefore entitled to an award of
attorneys’ fees and costs pursuant to 42 U.S.C. § 1988.

/1]
/1]

/1]
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THIRD CLAIM FOR RELIEF:
Violation of Free Exercise Clause of First Amendment to U.S. Constitution:
Not Generally Applicable due to Discretionary Exemptions
(By Both Plaintiffs Against All Defendants)

259. Plaintiffs incorporate by reference all allegations contained in the
preceding paragraphs as though fully set forth herein.

260. As stated in the immediately preceding paragraphs of the Second Claim
for Relief, Plaintiffs’ exercise of their sincerely held religious beliefs regarding gender
and sex are being unconstitutionally burdened by EUSD’s policies.

261. Under the Free Exercise clause, if “challenged restrictions are not
‘neutral’ and of ‘general applicability,’ they must satisfy ‘strict scrutiny,’ and this
means that they must be ‘narrowly tailored’ to serve a ‘compelling’ state interest.”
Roman Cath. Diocese of Brooklyn v. Cuomo, 141 S. Ct. 63, 67 (2020).

262. Where a policy “incorporates a system of individual exemptions,” or
“invites the government to decide which reasons for not complying with the policy
are worthy of solicitude,” strict scrutiny is triggered. Fulton v. City of Philadelphia, 141
S. Ct. 1868, 1878-79 (2021) (cleaned up). “The creation of a formal mechanism for
granting exceptions renders a policy not generally applicable, regardless whether any
exceptions have been given[.]” Id. at 1879.

263. Here, Plaintiffs’ religious faith precludes them from observing the
Parental Exclusion Policies. (See § 11, supra.)

264. The sincerity of Plaintiffs’ religious beliefs is undisputed. (See Ex. 27,
p.3; Ex. 28, p.3.)

265. Compelling Plaintiffs to observe the Parental Exclusion Policies or leave
their employment with EUSD is a substantial burden on Plaintiffs’ Free Exercise of
Religion.

266. EUSD’s policies are not generally applicable due to their discretionary
exemptions.
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267. EUSD has defined in its policies “revealing a student’s transgender
status or gender diverse status to individuals who do not have a legitimate need for the
information without the student’s consent, and this includes parents or caretakers,”
as “harassment of our gender diverse students.” (Ex. 4, pp.6:25-26, 7:15-17 (emphasis
added).)

268. “Harassment” is “a knowing and willful course of conduct directed at a
specific person that seriously alarms, annoys, or harasses the person, and that serves
no legitimate purpose.” Cal. Code Civ. Proc. § 527.6(b)(3) (emphasis added); accord
18 U.S.C. § 1514.

269. “Legitimate” means “conforming to recognized principles or accepted
rules and standards.” 2 WEBSTER’S THIRD NEW INT’L DICTIONARY UNABRIDGED 1291
(1976) (emphasis added). It also means “[h]aving the sanction of law or custom;
authorized; lawful; also, genuine.” 1 FRANK & WAGNALLS NEW PRACTICAL STANDARD
DICTIONARY 764 (1946) (emphasis added).

270. Thus, the Parental Exclusion Policies invite EUSD officials to decide
which reasons for not complying with them are worthy of solicitude. For example, it
will not be considered a violation of a student’s privacy rights if the teacher believed
that individuals “have a legitimate need for the information” (Ex. 4, p.7:16), such as
when “disclosure is necessary to preserve the student’s physical or mental well-
being.” (Ex. 3, p.6.) The policies also state that they do not cover unintentional
violations, such as “inadvertent slips or honest mistakes.” (Ex. 4, p.5:24-26.)

271. As a result, EUSD’s policies are not generally applicable, and EUSD
must meet strict scrutiny.

272. EUSD has no compelling interest in “creat[ing] safe and inclusive
campuses,” and “upholding a positive and diverse culture in our District” (Ex. 4,
p.1:11-12) through deceiving parents about their children because “there is a
presumption that fit parents act in the best interests of their children.” Troxel v.
Granville, 530 U.S. 57, 68 (2000).
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273. EUSD has no compelling interest in enforcing its Parental Exclusion
Policies to comply with California or federal law because its Parental Exclusion
Policies are not required by California or federal law.

274. EUSD has no legitimate, let alone compelling, interest in requiring
Plaintiffs or parents to adhere to EUSD’s own ideological beliefs on a controversial
matter of public debate because a policy “‘aim[ed] at the suppression’ of views” is
flatly prohibited. lancu v. Brunetti, 139 S. Ct. 2294, 2302 (2019). This “lie[s] beyond
the government’s power,” even when the goal is “[a]s compelling as the interest in
preventing discriminatory conduct.” Green v. Miss United States of Am., LLC, 52
F.4th 773, 784, 792 (9th Cir. 2022).

275. EUSD has no legitimate, let alone compelling, interest in the Parental
Exclusion Policies’ blanket requirements compelling Plaintiffs to lie to or deceive
parents because doing so violates the Fourteenth Amendment rights of parents. Ricard
v. USD 475 Geary County, KS School Board, No. 5:22-cv-4015, 2022 WL 1471372, *8
& n.12 (D. Kan. May 9, 2022).

276. Additionally, EUSD’s Parental Exclusion Policies are not narrowly
tailored to serve a compelling governmental interest. The Policies are underinclusive
because EUSD has omitted thousands of individuals from it, including administrative
staff, classified staff, and students. The Policies are overinclusive because they
prohibit speech even if the speech is not actually “harassing or discriminatory.”
Taking Offense v. State, 66 Cal. App. 5th 696, 720 (2021).

277. Nor do EUSD’s Parental Exclusion Policies serve a compelling
governmental interest that cannot be achieved through means significantly less
restrictive of Plaintiffs’ free exercise rights.

278. EUSD’s Parental Exclusion Policies and its enforcement of those
policies violates Plaintiffs’ right to free exercise of religion as guaranteed by the First
Amendment to the United States Constitution. Plaintiffs have no adequate remedy at
law and will suffer serious and irreparable harm to their constitutional rights unless
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Defendants are enjoined from implementing and enforcing EUSD’s policies.

279. Pursuantto 42 U.S.C. § 1983, Plaintiffs are entitled to nominal and actual
damages, declaratory relief, and temporary, preliminary, and permanent injunctive
relief invalidating and restraining enforcement of EUSD’s policies.

280. Plaintiffs found it necessary to engage the services of private counsel to
vindicate their rights under the law. Plaintiffs are therefore entitled to an award of
attorneys’ fees and costs pursuant to 42 U.S.C. § 1988.

FOURTH CLAIM FOR RELIEF:
Declaratory Relief re: The California Department of Education’s FAQ Page
(By Both Plaintiffs Against All Defendants)

281. Plaintiffs incorporate by reference all allegations contained in the
preceding paragraphs as though fully set forth herein.

282. EUSD has claimed that its Parental Exclusion Policies are consistent
with and required by both state and federal law, as elaborated upon in the California
Department of Education’s FAQ page regarding the rights of transgender and gender
diverse students.

283. However, the legal authority cited in the Department of Education’s
FAQ page to support its conclusions do not support them. As of this date, EUSD has
failed to provide any legal authority supporting the conclusions of the FAQ page, and
there is none. Yet, EUSD contends it is bound by the Department of Education’s
conclusions.

284. Thus, an actual, justiciable controversy has arisen between Plaintiffs and
Defendants concerning whether EUSD’s Parental Exclusion Policies are legally
mandated by California or federal law.

285. Plaintiffs seek a declaration from this Court that the conclusions of the
Department of Education’s FAQ page violate the U.S. Constitution such that EUSD
is not required to implement and enforce its Parental Exclusion Policies.

/1]
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1 286. Plaintiffs found it necessary to engage the services of private counsel to
2 || vindicate their rights under the law. Plaintiffs are therefore entitled to an award of
3 || attorneys’ fees and costs pursuant to 42 U.S.C. § 1988.
4 PRAYER FOR RELIEF
5 WHEREFORE, Plaintiffs pray for judgment against Defendants according to
6 || law and according to proof, for the following:
7 A. An order and judgment declaring that EUSD’s Parental Exclusion Policies,
8 and the CDE’s FAQ page, facially and as-applied to Plaintiffs, violate the
9 First Amendment to the U.S. Constitution;
10 B. An order temporarily, preliminarily, and permanently enjoining and
11 prohibiting Defendants from enforcing their unlawful Parental Exclusion
12 Policies against Plaintiffs, and from engaging in any practices or conduct that
13 chills Plaintiffs’ free exercise of religion;
14 C. Nominal and actual damages;
15 D. Attorneys’ fees and costs; and
16 E. Such other and further relief as the Court deems appropriate and just.
17 _
Respectful