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1 NOTICE OF MOTION AND MOTION 

2 TO THE COURT, ALL PARTIES, AND THEIR ATTORNEYS OF RECORD: 

3 PLEASE TAKE NOTICE that on Janmuy 8, 2025, at 2:00 p.m., or as soon thereafter as the 

4 Paiiies may be heard, Plaintiffs will and hereby do move for leave to file a First Amended 

5 Consolidated Complaint pursuant to Fed. R. Civ. P. 15(a)(2) and to modify the scheduling order 

6 pursuant to Fed. R. Civ. P. 16(b)(4). 

7 Plaintiffs seek an order granting their Motion for Leave to File a First Amended 

8 Consolidated Complaint and modifying the scheduling order based on evidence disclosed for the 

9 first time in recent weeks regai·ding: (1)  

  and (2)  

 ; and (3) 

12 disclosure of additional NVIDIA large language models ("LLMs") developed using Plaintiffs' 

13 copyrighted works. Plaintiffs accordingly seek leave to amend their Complaint to: (1) confonn the 

14 allegations to newly discovered evidence ofNVIDIA's  

15 (2) assert new claims against NVIDIA for vicai·ious and contributo1y infringement based on newly 

16 disclosed evidence regarding NVIDIA's  

 ; (3) identify additional LLMs trained on 

18 Plaintiffs' copyrighted works, including as the Comi ordered in Dkt. 168, and (4) voluntarily 

19 withdraw Plaintiff Abdi Nazemian from the case and dismiss his claims without prejudice. 

20 Plaintiffs' proposed First Amended Consolidated Complaint is attached as Ex. A. 

21 Plaintiffs' Motion is based on this Notice of Motion and Motion, an accompanying 

22 Memorandum of Points and Authorities, all pleadings and papers in this action, and any oral 

23 ai·gument of counsel. 
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MEMORANDUM OF POINTS AND AUTHORITIES 

Just 21 days ago,  

 

 

 

 

Within these 21 days, Plaintiffs info1med NVIDIA of their intent to file a motion for leave to amend 

a little over a week after NVIDIA first produced  

, sent NVIDIA a draft amended complaint roughly six days later, and 

gave NVIDIA nearly a week to consider whether it would oppose a motion for leave to amend. 

Nystrom Deel. at ,i,i11. Plaintiffs promptly filed this motion the same day NVIDIA indicated it 

would oppose leave to amend.1 Id. 

In light of these new revelations, Plaintiffs' proposed first amended consolidated complaint 

("F ACC") adds (1) allegations of NVIDIA' s  

 

 (2) allegations identifying additional large language models ("LLMs") that 

NVIDIA trained on The Pile (which contains Books3), and (3) claims for contributo1y and vicarious 

copyright infringement. 2 Plaintiffs move to amend the complaint with good cause based on recently 

obtained discove1y, and the F ACC is proposed in good faith, is presented without delay, is not 

futile, and will cause no prejudice since discove1y is ongoing, with negotiations for discove1y from 

1 Under Local Rule 7-2(a), Plaintiffs were required to notice this motion not less than 35 days from 
filing. Per the Court's calendar, the earliest availability was Januaiy 8, 2026 for a civil matter 
heai·ing. As Plaintiffs provided NVIDIA neai·ly a week to consider whether it opposed this motion, 
Plaintiffs were unable to notice this motion for November 20, 2025. Plaintiffs anticipate filing a 
motion for an earlier heai·ing date than Januaiy 8, 2026. 
2 The F ACC also updates the complaint to reflect the fo1thcoming voluntai·y dismissal of Plaintiff 
Abdi Nazemian. Plaintiffs emailed counsel for NVIDIA today regai·ding a stipulation of dismissal 
for Mr. Nazemian. Nystrom Deel. at ,I12. 

2 
MOTION FOR LEA VE TO FILE F ACC 

Case No.: 4:24-cv-01454-JST 

Case 4:24-cv-01454-JST     Document 193     Filed 10/18/25     Page 7 of 22



1 both paii ies still unde1way and roughly four months remaining of fact discove1y. Dkt. 188.3 The 

2 Comi should grant Plaintiffs' Motion because each of the Foman factors weighs strongly in favor 

3 of allowing leave to amend. 

4 I. 

5 

BACKGROUND 

Plaintiffs filed suit in eai·ly 2024 after NVIDIA publicly stated that it used The Pile dataset 
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to train multiple LLMs. See Dkt. 1 at 123. The Pile dataset contains Books3. Id. at 125. Book3 

contains over 195,000 copyrighted books that were derived from Bibliotik, which is an online 

reposito1y that provides access to pirated copyrighted material. Id. at 125-28. In sho1i, NVIDIA 

downloaded 195,000 pirated books and used those books to train its LLMs. 

At that time, Plaintiffs were unaware whether NVIDIA downloaded books from any other 

pirated sources, including any other notorious shadow libraries.  

 

 
  

 

 

 

At the time,  

 

 

 

 Nystrom Deel., Ex. A at 152; Ex. Eat 9. 

In  

 

 Nystrom Deel., Ex. A at 154; Ex. Fat 4.    

   

27 3 On October 10, 2025 Plaintiffs filed a Motion to Extend the Schedule, seeking to extend the 
deadline for substantial completion 45 days, and the overall schedule four weeks. Dkt. 186. The 

28 Comi granted this motion on October 15. Dkt. 188. Plaintiffs believe that any limited expansion on 
the scope of discove1y can be conducted within that extension. 
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  Nystrom Deel., Ex. A at if55; Ex. Fat 3. 
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  ystrom Deel. , Ex. A at if56; Ex. Fat 3.  

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 Nystrom Deel. , Ex. A at if56; Ex. Fat 2-3.  

 

 

 

. Nystrom Deel., Ex. 

A at if56; Ex. F at 2. 

 

 NVIDIA released the model known as the Nemotron-4 15B. The trnining data for this 

model has not been publicly disclosed. Public documents, however, indicate that it was trnined on 

8 trillion tokens. Though NVIDIA did not publicly identify the sources of the trnining data with 

any specificity, NVIDIA publicly disclosed that the training data included "books" and 

encompasses 70% from an "English natural language" dataset. This "English natural language" 

dataset is composed of 4.6% books. See NVIDIA, Nemotron-4 15B Technical Report, at 3 (Feb. 

27, 2024), https://arxiv.org/pd£'2402.16819. To reach that percentage of tokens derived from 

books, the trnining data would likely need to include millions of books- far more than the content 

of Books3. To achieve the 8 trillion tokens needed, NVIDIA likely would have had to download 

books from the other prominent shadow libraries.  

 Nystrom 
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1 Deel. , Ex. A at if53; Ex. R; Ex. K at 3. Indeed, as revealed publicly over the last year, it is an 

2 industiy -wide practice to use shadow libraries such as Libnuy Genesis, Z-Libraiy, and Pirate 

3 Libraiy MiITor. See, e.g., Alex Reisner, The Unbelievable Scale of Al's Pirated-Books Problem, 

4 The Atlantic (Mai·ch 20, 2025), https://www.theatlantic.com/technology/archive/2025/03/libgen-

5 meta-openai/682093/; Bartz v. Anthropic PBC, 787 F. Supp. 3d 1007, 1015 (N.D. Cal. 2025) 

6 (noting Anthropic ' s use of LibGen and Pirate Libraiy Minor to download millions pf copyrighted 

7 books) . Indeed, virtually eve1y one of the major LLM developers-including OpenAI, Meta, and 

8 Anthropic-pirated books from Libraiy Genesis, Z-Libraiy, Sci-Hub, and/or Pirate Libraiy Mirror. 
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B. NVIDIA provides tools directing its customers' computers to download the 
pirated Books3 repository 

Recently produced discove1y has finiher revealed that NVIDIA  

. NVIDIA also suppo11s and 

encourages its customers to download The Pile (and Books3). NVIDIA's website states opaquely 

that NVIDIA "provides utilities to download and prepare the Pile dataset." See 

https:// docs.nvidia. com/nemo-framework/user-guide/24. 07 /llms/chatglm/ dataprep.html. But only 

recent discove1y illuminated what NVIDIA was doing. NVIDIA was providing its customers 

 

. Nysti·om Deel., Ex. A 

at if68; Ex. G at 4.  

 

 

 Nystrom Deel. , Ex. G at 4.  

 

. 

This conduct gives rise to new causes of action: contributo1y infringement and vicarious 

infringement. A defendant is liable for conti·ibuto1y infringement if it "induces, causes, or 

materially contributes to the infringing conduct of another" with knowledge or reason to know of 

the other 's infringement. Ellison v. Robertson, 357 F.3d 1072, 1076 (9th Cir. 2004). "A defendant 
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t 1s vicariously liable for copyright infringement if he enJoys a direct financial benefit 

2 from another's infringing activity and "has the right and ability to supervise" the infringing 

3 activity." Id. 

4 C. NVIDIA Has Developed More LLMs on The Pile Than Previously Disclosed. 

5 Plaintiffs previously sought discove1y into NVIDIA's LLMs in the "NeMo" or "Megatron" 

6 model families that were developed using copyrighted works. Dkt. 162. NVIDIA took the position 

7 that the case must be limited to the models specifically named in Plaintiffs ' original complaint, 

8 which refened to the ''NeMo Megatron series oflarge language models." Id. The Comi then rnled 

9 that discove1y should extend to "large language models in the Nemo Megatron family that exist 

10 and that trained on The Pile dataset." Dkt. 168.  

  

12 Nystrom Deel., Ex. A at ,I40; see, e.g., Ex. D at 2. For instance, the Pile dataset was included as 

13 training data for an LLM known as  

  

  

  Nystrom Deel., Ex. A at ,I40; Ex. I at 3-4 

17 

18 
D. Despite Plaintiffs' Diligent Efforts, NVIDIA Concealed These Facts Until 

Only Weeks Ago. 

19 Based on the widespread practice by AI companies of downloading and maintaining 

20 massive quantities of copyrighted books and using (without pennission or payment) those books 

21 for, inter alia, LLM training, Plaintiffs sought discove1y into NVIDIA's effo1is to source materials 

22 from-and discussions with-pirate libraries. Plaintiffs served written discove1y seeking this 

23 infonnation in July 2024, and NVIDIA refused to provide it. See, e.g., Ex. T (NVIDIA Responses 

24 and Objections to Plaintiffs ' First RFPs at No. 9 (refusing to production documents in response to 

25 a request for "All Documents and Communications regarding Your use of 'Shadow Libraries,' 

26 Including, but not limited to Libraiy Genesis (aka LibGen), Z-Libra1y (aka B-ok), Sci-Hub, and 

27 Anna's Archive.")). After months of disputes regai·ding these tenns, the pa1iies submitted a joint 

28 letter brief addressing the issue to the Comi. Dkt 162. The Comi denied Plaintiffs' discove1y into 
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