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NOTICE OF MOTION AND MOTION 

TO THE COURT, ALL PARTIES, AND THEIR ATTORNEYS OF RECORD: 

PLEASE TAKE NOTICE that on January 15, 2026, at 10:00 a.m., or as soon thereafter as 

the parties may be heard, Plaintiffs will and hereby do move for leave to file a Fourth Amended 

Consolidated Complaint (“Amended Complaint”) pursuant to Federal Rule of Civil Procedure 

15(a)(2). 

Plaintiffs seek an order granting their Motion for Leave to File the Amended Complaint to 

update the Class Definition to conform the allegations in the operative complaint to the current 

record in the case, and to add one cause of action based on evidence produced by Meta in ongoing 

discovery. 

Plaintiffs’ Motion is based on this Notice and Motion, the case record, and any argument 

of counsel. 
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MEMORANDUM OF POINTS AND AUTHORITIES 

When this putative class action was filed in the summer of 2023, Plaintiffs were in the dark 

about how Meta obtained Plaintiffs’ copyrighted works (the “Asserted Works”) to train its Llama 

models. As discovery has unfolded—including the most consequential evidence of Meta’s 

torrenting activities produced just weeks ago—Plaintiffs’ understanding of the nature of Meta’s 

use of peer-to-peer file sharing has crystallized. Meta used BitTorrent technology to acquire the 

Asserted Works for free and make them available to other peers; Meta also distributed the Asserted 

Works to other peers who opted to take for free what they otherwise would have paid for. Plaintiffs 

thus respectfully request leave to file a Fourth Amended Consolidated Complaint (“Amended 

Complaint”) that conforms the operative pleading to evidence recently produced by Meta by 

amending the proposed class definition and adding a cause of action for contributory copyright 

infringement.1 

The proposed Amended Complaint now alleges that Meta illegally and materially 

contributed to direct copyright infringement of the Asserted Works by shadow library operators 

and Meta’s BitTorrent peers. Put another way, when Meta participated in peer-to-peer file-sharing, 

it not only made numerous copies of the Asserted Works, along with millions of other copyrighted 

works, and made them available to other BitTorrent users to infringe those copyrights, but it also 

copied and uploaded torrent content containing the Asserted Works to other BitTorrent peers in 

the torrent “swarm.” Through this conduct, Meta materially contributed to others’ direct copyright 

infringement of the Asserted Works. While earlier evidence (produced months after the close of 

fact discovery) showed that Meta distributed pirated content to BitTorrent peers in 2024, Meta’s 

newly produced evidence provides a level of detail that was previously missing in this case 

 
1 The Amended Complaint also updates Plaintiffs’ direct copyright infringement claim to comport 
with this new evidence (i.e., by including the latest revelations from Meta’s torrenting-related 
productions and specifying how they infringe on Plaintiffs’ copyright rights). Further, while the 
Amended Complaint includes previously adjudicated claims, it does so to preserve Plaintiffs’ 
rights on appeal, not to resuscitate them now. The Amended Complaint also adds as plaintiffs three 
loan-out companies for Plaintiffs Silverman, Golden, and Coates that were already subject to 
discovery by Meta. 
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regarding Meta’s uploading and distribution activity while torrenting the Asserted Works and 

many others.  

Permitting Plaintiffs to amend the class definition and add a cause of action for contributory 

copyright infringement will not prejudice Meta in any way. Class discovery has not begun, and 

Plaintiffs do not intend to seek new fact discovery on their amended claim and seek leave only to 

add one additional expert to provide testimony on the online piracy ecosystem. Nor will the 

amendments require altering the case management schedule.2 Moreover, Plaintiffs’ request for 

leave is timely given it is substantially predicated on discovery Meta began producing in the last 

few months.  

LEGAL STANDARD 

Pursuant to Federal Rule of Civil Procedure 15(a)(2), courts “should freely give leave [to 

amend pleadings] when justice so requires.” In deciding whether to permit amendment, courts 

consider several factors: (1) undue delay; (2) bad faith or dilatory motive; (3) repeated failures to 

cure deficiencies by prior amendments; (4) undue prejudice to the opposing party; and (5) futility 

of amendment. Foman v. Davis, 371 U.S. 178, 182 (1962); see also Optrics Inc. v. Barracuda 

Networks Inc., 2020 WL 8680000, at *2 (N.D. Cal. June 11, 2020).3 “In exercising [its] discretion, 

a court must be guided by the underlying principle of Rule 15 to facilitate decision on the merits, 

rather than on the pleadings or technicalities.” United States v. Webb, 655 F.2d 977, 979 (9th Cir. 

1981). Rule 15(a) is “to be applied with extreme liberality.”  Owens v. Kaiser Found. Health Plan, 

Inc., 244 F.3d 708, 712 (9th Cir. 2001). “Absent prejudice, or a strong showing of any of the 

remaining Foman factors, there exists a presumption under Rule 15(a) in favor of granting leave 

to amend.” See Eminence Capital, LLC v. Aspeon, Inc., 316 F.3d 1048, 1052 (9th Cir. 2003) 

 
2 The parties separately have stipulated and will seek a 10-week extension of the existing case 
management deadlines to allow Meta to comply with the court-ordered discovery and additional 
discovery.  
3 Courts analyze the Foman factors for motions to amend class definitions as well as new claims. 
See Brown v. Google LLC, 2022 WL 2289057, at *1 (N.D. Cal. Mar. 18, 2022); Maree v. Deutsche 
Lufthansa AG Anthony Castanares et al., 2021 WL 4352912, at *5 (C.D. Cal. June 21, 2021). 
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(emphasis in original). To that end, the party opposing amendment—here, Meta—bears the burden 

of showing why leave to amend should not be granted. See id.  

ARGUMENT 

The five Foman factors weigh strongly in favor of granting Plaintiffs’ leave to amend. 

I. Evidence Produced Since Plaintiffs’ Last Amendment Supports Amending the Class 
Definition. 

Plaintiffs seek to amend the proposed class definition to clarify and conform that definition to 

evidence adduced in this case since Plaintiffs last sought leave to amend the complaint in 

November 2024. Courts frequently grant leave to amend a proposed class definition to permit 

clarification of the existing definition. See, e.g., Larone v. Metro. Life Ins. Co., 2022 WL 

22915064, at *1, 3 (C.D. Cal. Sept. 15, 2022) (granting amendment to “clarify that [certain] 

policies are also at issue in this case”); Brown, 2022 WL 2289057 at *1 (granting amendment to 

class definitions to cover additional . . . products and services.”); Maree, 2021 WL 4352912, at *1, 

5  (granting amendment to “correct an inadvertent omission in the class definition” and “narrow 

the scope of the proposed class”).   

Here, Plaintiffs seek leave to amend the complaint to modify the proposed class definition 

on two grounds: first, to ensure the definition adequately captures the full scope of Meta’s 

unauthorized torrenting of the Asserted Works that Plaintiffs have only recently learned through 

Meta’s continuing productions; and, second, to narrow the class to only those persons and entities, 

i.e., legal or beneficial copyright owners, in copyrights registered with the U.S. Copyright Office 

in a specified time period. See Bartz v. Anthropic PBC, 791 F. Supp. 3d 1038, 1052, 1065 (N.D. 

Cal. 2025) (certifying similar class of copyright owners limited to copyrights registered in 

specified time periods).  

II. New Evidence Supports Adding a Claim for Contributory Copyright Infringement. 

Plaintiffs’ recent discovery efforts have yielded evidence directly supporting the cause of 

action for contributory copyright infringement plead in the proposed Amended Complaint. First, 

on September 12, 2025, Meta produced additional AWS usage logs that revealed—for the first 
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discovery, by itself, does not constitute sufficient prejudice under Rule 15 to withhold leave to 

amend.” Id.  

Additionally, Plaintiffs’ contributory infringement claim is not “based on [a] different legal 

theory[]” from those already pled, nor does it “require proof of different facts.” Netbula, 2007 WL 

2221070, at *4. Plaintiffs’ contributory infringement claim is based on the same underlying factual 

conduct as their remaining direct infringement claim—Meta’s torrenting of the Asserted Works. 

Courts typically find no undue prejudice where amendment would not change the nature of the 

case through new theories, parties, or evidence. See, e.g., Allen v. Bayshore Mall, 2013 WL 

6441504, at *4 (N.D. Cal. Dec. 9, 2013) (granting leave to amend where “[t]he basic fact pattern 

will remain the same. All that is being added is another legal string to the same old bow.”) (citation 

omitted); see also Herrera v. Cnty. of San Benito, 2025 WL 2323350, at *5 (N.D. Cal. Aug. 11, 

2025) (holding two new claims in “fourth amended complaint do[] not appear to advance different 

legal theories and require proof of different facts that so depart from Plaintiff's existing claim as 

to prejudice Defendant”) (citation omitted). Courts also typically refuse to credit claims of 

prejudice where, as here, the nonmovant is responsible for the late discovery of new facts. See id.  

at *5 (“If Defendant played a role in delaying the timing of Plaintiff's motion, it is difficult to argue 

any resulting prejudice is undue.”). Here, as in Herrera, Plaintiffs’ ability to plausibly plead 

contributory infringement is wholly predicated on late-produced discovery. Id.  

Further, the only parties being added to the complaint are three loan-out companies solely 

owned by Plaintiffs Silverman, Golden, and Coates, respectively.7 Such legal entities are routinely 

named as plaintiffs in copyright suits and Meta already took discovery into them. See Stein Decl. 

Exs. 6, 7, 8. The loan-outs can designate their sole owners’ deposition testimony as 30(b)(6) 

 
7 The addition of these new parties likewise meets the requirements of Rule 20. Rule 20(a) permits 
the joinder of plaintiffs in one action if: “(1) the plaintiffs assert any right to relief arising out of 
the same transaction, occurrence, or series of transactions or occurrences; and (2) there are 
common questions of law or fact.” See Coughlin v. Rogers, 130 F.3d 1348, 1350 (9th Cir. 1997). 
The loan out companies assert rights identical to those of the other plaintiffs—legal and beneficial 
ownership of copyrights in works at issue—and all claims arise out of Meta’s torrenting of those 
works. 
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of discovery. The Court will recall that Meta’s torrenting of shadow libraries was not revealed 

until a (30)(b)(6) deposition in mid-November, 2024, several weeks after the deadline to serve 

written discovery. And Meta did not produce documents about some of its torrenting until near 

and at the close of fact discovery on December 13, 2024, while continuing to argue afterward that 

there was “no evidence that [Plaintiffs’] works were torrented[.]” Dkt. 379 at 4 (emphasis in 

original). Meta also fought discovery into its uploading of the Asserted Works and others for 

months after the close of fact discovery, first arguing its uploading during the seeding phase (i.e., 

uploading after completely downloading a torrent) was not relevant, id. at 1–4 (Jan. 8, 2025); then 

arguing its uploading activity during the leeching phase (i.e., uploading while downloading) was 

irrelevant, Dkt. 469 (Mar. 5, 2025). Plaintiffs had to obtain relief from the Court each time. Dkts. 

389 at 2; 470. 

Similarly, although class discovery has not even begun, recent discovery also supports 

Plaintiffs’ clarification to the class definition. The new definition explicitly references Meta’s 

uploading, offering, and making works available, instead of implicitly including such practices in 

the current definition’s broader “used . . . in the process” language. Further, amendment timing is 

not dispositive. See DCD Programs, Ltd. v. Leighton, 833 F.2d 183, 186 (9th Cir. 1987) (“delay, 

by itself, is insufficient to justify denial of leave to amend”). And it is of particularly little weight 

where, as here, Plaintiffs’ pursuit of “discovery [] led to uncovering the new facts upon which the 

proposed amendments are based[.]” Pizana v. SanMedica Int’l LLC, 345 F.R.D. 469, 482 (E.D. 

Cal. 2022).   

V. New Facts Were Unavailable To Plaintiffs When They Previously Amended. 

The fourth Foman factor asks if a party failed to cure deficiencies with earlier amendments. 

The proposed amendment is only Plaintiffs’ second substantive amendment, and all proposed 

amendments are based on facts available to Plaintiffs after the operative Third Amended 

Consolidated Complaint (“TACC”) was filed. Indeed, in November 2024, when Plaintiffs moved 

for leave to file the TACC, they had zero evidence of Meta’s distribution of copyrighted works via 
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torrenting, let alone distribution of the Asserted Works.8 The first evidence of Meta’s uploading 

came in April 2025. Choffnes Decl. ¶ 5. Since that time, that evidence has continued to mount. Id.   

Because the amendments proposed by Plaintiffs reflect new evidence and developments in 

this case, there has been no prior failure to cure deficiencies by Plaintiffs’ previous proposed 

amendments. 

VI. The Proposed Amendments Are Not Futile. 

Finally, Plaintiffs’ proposed amendments are not futile. The amended proposed class 

definition brings the complaint into alignment with the current scope of the case, and the 

contributory copyright infringement claim creates an additional, cognizable theory of liability 

based on new facts. Cf. Gardner v. Martino, 563 F.3d 981, 991-92 (9th Cir. 2009) (futile 

amendments are those that offer no new sets of facts or legal theories, or fail to state cognizable 

claims).  

A. Class Definition 

Plaintiffs’ proposed class definition amendments are not futile. Plaintiffs’ new definition 

narrows the putative class and conforms the definition to the facts discovered about Meta’s 

torrenting. A comparison of the current class definition and the amended definition is set forth 

here:  

Current Proposed Class Definition 
All persons or entities domiciled in the United States that own a United States 
copyright in any work that was or is used by Meta in the process of LLM training, 
research, or development, including but not limited to the training and development 
of its Llama models between July 7, 2020 and the present (the “Class Period”). 

Amended Proposed Class Definition 
All legal or beneficial owners of any book, article, journal, or other written work 
that Meta uploaded, offered or otherwise made accessible to others, and/or 
downloaded via BitTorrent; or otherwise reproduced in connection with its 
LLM(s), between July 7, 2020 and the present (the “Class Period”); and that was 

 
8 In fact, Plaintiffs’ sought such evidence in a discovery letter brief dated December 20, 2024. See 
Dkt. 356 (“Meta’s torrenting-related data . . . is also evidence of Meta distributing this copyrighted 
data without consent from the actual copyright holders, which is an independent infringing act. To 
fully assess the scope of Meta’s torrenting, Plaintiffs asked Meta to produce its BitTorrent client, 
application logs, and peer lists . . . .”) (emphasis in original).  
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CONCLUSION 

For the foregoing reasons, Plaintiffs request that the Court grant leave to file the Amended 

Complaint. 
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