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Epic Games Inc. v. Google LLC, Case No. 3:20-cv-05671-JD

To The Honorable James Donato:

Consistent with the Court’s order that Google is limited to a two-page submission
of bullet points, Trial Tr. at 2814:3-22, Defendants Google et al. respectfully submit the attached
list of arguments in support of Google’s motion for judgment as a matter of law.
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Encl: Outline of Arguments
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List of Arguments

1. Per Se Tying (Counts 8 and 12): Epic’s per se tying claims fail as a matter of law because
“per se condemnation is inappropriate for ties involving software that serves as a platform for
third-party applications.” Epic Games, Inc. v. Apple, Inc., 67 F.4th 946, 997 (9th Cir. 2023).

2. Per Se Activision GVP Agreement (Count 4): Epic’s per se claim as to the Games Velocity
Program (Project Hug or GVP) agreement with Activision fails because there is no evidence of a
“naked” horizontal agreement and because Epic has failed to offer the required proof excluding
independent action. Additionally, as in Epic Games, the business, economic and technological
context makes per se treatment inappropriate here. See 67 F.4th at 997.

3. Market Definition (Counts 1, 2, 5-9, 11, and 12): Epic’s alleged product market for app
distribution limited to Android devices, product market limited to Android in-app billing
services, and geographic market that is worldwide (excluding China) fail as a matter of law.
“Failing to define a relevant market alone is fatal to an antitrust claim.” Coronavirus Rep. v.
Apple, Inc., 85 F.4th 948, 957 (9th Cir. 2023). First, Epic has not offered legally sufficient
evidence to limit the product markets to services for the single brand of “Android” devices. See
id.; Epic Games, 67 F.4th at 977. Epic conceded in parallel litigation against Apple that it must
establish a valid aftermarket. See Reply App. Br., 67 F.4th 946, ECF No. 163 at 57-59; see also
Proposed Findings of Fact and Conclusions of Law, Epic Games, Inc. v. Apple, Inc., Case No.
4:20-cv-05640, ECF No. 407 at 12-65. Here, Epic has not offered evidence sufficient to “rebut
the economic presumption” that consumers “make a knowing choice to restrict their aftermarket
options when they make a foremarket purchase.” Epic Games, Inc., 67 F.4th at 978. Rather,
Epic’s expert Dr. Bernheim admitted that users “choos|e] the set of apps” available on a platform
when selecting a phone. Moreover, Epic’s other expert Dr. Tadelis admitted that Google reduced
prices in response to Apple, which is inconsistent with Epic’s Android-only market definition.
Second, Epic is collaterally estopped from asserting that Apple and Google do not compete with
respect to app distribution. See id. at 985. Third, Epic failed to present sufficient evidence that
out-of-app payment systems are not reasonable substitutes for in-app payment systems. Fourth,
Epic failed to present sufficient evidence for why the market is worldwide excluding China
rather than the U.S. only; there is no evidence that users would use an app store in another
country or language, nor has Epic offered criteria for the countries it included while excluding
China. Epic’s expert Dr. Tadelis also conceded that payment processors vary by country.

4. Monopoly and Market Power (Counts 1, 2, 5-9, 11, and 12): Epic’s allegation that Google
has monopoly or market power in an app distribution or in-app billing market fails. Epic has not
offered legally sufficient direct or indirect evidence to conclude that Google has monopoly or
market power in a relevant market. Google’s market share is too low in any legally supported
market. See Image Tech Servs. v. Kodak , 125 F.3d 1195, 1206 (9th Cir. 1997). Additionally,
Google’s direct competition with Apple and other market alternatives defeats any plausible
assertion of monopoly or market power. There is no evidence that Google’s prices are above a
competitive level for the actual services it provides or not competitive with alternative platforms.
See NCAA v. Bd. of Regents, 468 U.S. 85, 109 n.38 (1984). Epic has also failed to overcome
evidence that Google set its service fee at a time when it, as a new entrant, lacked monopoly or
market power, and evidence that output and innovation have increased over time.

5. Anticompetitive Effects (Counts 1-2, 5-9, 11-12): Each of Epic’s rule-of-reason claims fail
because no reasonable jury could conclude that the conduct challenged is anticompetitive or
harmed competition. See, e.g., Verizon v. Trinko, LLP, 540 U.S. 398, 407 (2004); FTC v.
Qualcomm, 969 F.3d 974, 990-991 (9th Cir. 2020). First, Epic has not offered legally sufficient
evidence that GVP involved below-cost pricing, decreased output, or increased prices. Second,
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GVP also cannot cause antitrust injury because offering customers a better deal is not conduct
the antitrust laws were designed to prevent. See Cargill, Inc. v. Monfront of Colo., Inc., 479 U.S.
104, 115-116 (1986). Third, Epic has not shown that MADA and RSA 3.0’s premier tier
foreclose competition because they are voluntary, easily terminable, do not block other
distribution channels, leave shelf-space for competitors, and offer incentives for OEMs. See, e.g.,
Coronavirus Rep., 85 F.4th at 957; Allied Orthopedic v. Tyco, 592 F.3d 991, 997 (9th Cir. 2010);
Feitelson v. Google Inc., 80 F. Supp. 3d 1019, 1030 (N.D. Cal. 2015). The premier tier applies to
less than 10% of all devices and approximately 25% of new devices. Fourth, Epic has not
introduced sufficient evidence that any agreements with Facebook or network carriers were
anticompetitive. Fifth, Epic’s expert Dr. Mickens admitted that sideloading warnings are justified
by risks to users and Epic failed to show how many users would have sideloaded apps without
the alleged conduct. Fifth, it is not anticompetitive for Google to require use of its billing system
“to be compensated for its IP investment.” Epic Games, 67 F.4th at 996. Finally, Project Banyan
had no effect because it was never implemented. Additionally, Epic cannot aggregate disparate
lawful acts to establish anticompetitive conduct. See, e.g., United States v. Google LLC, 2023
WL 4999901, at *12 (D.D.C. Aug. 4, 2023).

6. Less Restrictive Alternatives (Counts 1, 2, 5-9, 11-12): Each of Epic’s rule-of-reason
antitrust claims fail because there is not a sufficient evidentiary basis to reject Google’s
procompetitive and business justifications for the challenged conduct . The evidence established
that sideloading warnings are justified by security risks; that Google Play Billing allows Google
to efficiently collect its service fee for the use of its services and IP; that Google’s agreements
with OEMs and the GVP agreements bolster Android’s competition with iPhones; and, among
other things, that the OEM agreements benefit users and OEMs by effectively lowering prices
for OEMs, improving user experience and security vis-a-vis iPhones, and allowing Google to
support the development of the open source Android operating system. Epic has failed to show
that the procompetitive benefits are pretextual and to identify any substantially less restrictive
alternatives that would be “virtually as effective in serving the [] procompetitive purposes
without significantly increased cost” and without imposing an improper duty to deal on Google.
Epic Games, 67 F.4th at 990 (alterations and quotations omitted); see also Trinko, 540 U.S. at
408. Nor did Epic provide legally sufficient evidence of such less restrictive alternatives. Epic’s
expert Dr. Mickens admitted that Google would bear the cost and burden of either reviewing all
Android apps for malware—even apps not distributed by Google—or certifying third-parties to do
so. Epic has also failed to provide a less restrictive alternative to Google Play Billing that is
virtually as effective in serving its business purpose without significantly increasing cost.

7. Rule-of-Reason Tying Claims (Counts 7, 8, 11, and 12): Epic’s rule-of-reason tying
claims, and related claims, fail because there is no sufficient evidence that Google Play and
Google Play Billing are separate products; Epic has not shown that developers demand one
separately from the other. See, e.g., Jefferson Par. Hosp. Dist. No. 2 v. Hyde, 466 U.S. 2, 21-22
(1984). Nearly all similar platforms, such as Apple, Samsung, Xbox, and PlayStation, use the
same fee-collection arrangement. See, e.g., United States v. Microsoft Corp., 253 F.3d 34, 87
(D.C. Cir. 2001). Epic has not offered sufficient evidence of foreclosure; no developer is coerced
to use Google Play Billing over other options, such as advertising, “freemium,” or
“consumption-only” distribution. See Fortner Enters. v. U.S. Steel, 394 U.S. 495, 501 (1969).
The alleged tie is also legal under the rule of reason because, among other things, it allows
Google to be compensated for the Google Play store and Epic has not identified a cognizable
alternative.

8. Adverse Inference: An adverse inference instruction cannot salvage claims that are
legally insufficient. See Epic Sys. Corp. v. Tata Consultancy Servs. , 980 F.3d 1117, 1136 (7th
Cir. 2020).



