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PLEASE TAKE NOTICE that Apple Inc. filed the following deposition designations this

morning pursuant to Pretrial Order No. 2:

Joe Babcock

Joe Kreiner

Haseeb Malik
David Nikdel
Nicholas Penwarden
Mark Rein

Alec Shobin

Daniel Vogel
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Dated: April 27, 2021 Respectfully submitted,
GIBSON, DUNN & CRUTCHER LLP

By:  /s/Rachel S. Brass
Rachel S. Brass

Attorney for Defendant Apple Inc.
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Epic Games, Inc. v. Apple Inc., No. 4:20-cv-05640-YGR-TSH (N.D. Cal.)

Deposition Designation of Joe Babcock
(February 12, 2021)

Time
Apple Inc.’s Epic Games, Inc.’s
Designations Designations
(Yellow Highlight) (Blue Highlight)
16 minutes 36 seconds 36 seconds
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HIGHLY CONFIDENTIAL

UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF CALI FORNI A
OAKLAND DI VI SI ON

EPI C GAMES, | NC.,

CASE NO.
4:20- CV-05640- YGR

PLAI NTI FF, COUNTER- DEFENDANT,
VS.
APPLE | NC. ,

DEFENDANT, COUNTERCLAI MANT.

| N RE APPLE | PHONE ANTI TRUST
LI TI GATI ON

CASE NO.
4:11-CV-06714- YGR

N’ N’ N N N N N N N N N N N N

--- CAPTI ON CONTI NUED ON FOLLOW NG PAGE ---

*** H GHLY CONFI DENTI AL UNDER PROTECTI VE ORDER ***

REMOTE PROCEEDI NGS OF THE
VI DEOTAPED DEPGSI TI ON OF JOE BABCOCK
FRI DAY, FEBRUARY 12, 2021

JOB NO. 4453692

REPORTED BY Kl MBERLY EDELEN,
CSR. NO. 9042, CRR, RPR
PAGES 1 - 241

Page 1

Veritext Lega Solutions
866 299-5127

4




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 4:20-cv-05640-YGR Document 495 Filed 04/27/21 Page 6 of 321

HIGHLY CONFIDENTIAL

THE REPORTER: M. Babcock, could you raise
your right hand, please.

You do solemly swear that the testinony
you' re about to give shall be the truth, the whole
truth and nothing but the truth?

THE W TNESS: Yes.

EXAM NATI ON

Q Good norni ng, M. Babcock. Can you please
state and spell your name for the record.
A Sure. It's Joe Babcock, J-o0-¢€,

B- a- b-c-o0-c- k.

09:12: 06
09: 12: 08
09:12: 09
09: 12: 09
09:12: 09
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09: 12: 26

09:12: 28
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HIGHLY CONFIDENTIAL

Q You worked at Epic until March 20207?

A That's correct.
Q What was your position?
A Chi ef financial officer.

Q How | ong had you held that position?

A Boy, probably ten years in that role.
There was a point where | cane on as the title of
controller. There wasn't a CFO at the time, and
then | was pronoted into that role roughly ten years
ago.

Q And when did you join as controller?

A 2006.

Q So from approxi mately 2006 unti
approxi mately 2010, you served as controller?

A That's about right, yes.

Q And then you were pronpted into the
position of CFO is that correct?

A Correct.
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HIGHLY CONFIDENTIAL

Q Pl ease tell me what your job
responsibilities were at Epic.

A Sure. | oversaw all aspects of the
financi al operations of the conpany and sone

adm ni strative functions.

Q When you say "finance," what do you nean by

09: 22: 14
09: 22: 16
09: 22: 19
09: 22: 24

09: 22: 27

09: 23: 00
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HIGHLY CONFIDENTIAL

t hat ? 09: 23: 05
A | nean aspects of creating financial 09: 23: 05
presentations for the board of directors or managi ng 09: 23: 09
t hat process, managi ng the accounting and overall 09: 23: 12
ki nd of bookkeepi ng and payroll of the conmpany, you 09: 23: 16
know, conpletion of the annual audit, things |ike 09: 23: 22
t hat . 09: 23: 24
Q Taxes? 09: 23: 28

A Taxes, yes. 09: 23: 29
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HIGHLY CONFIDENTIAL

Do you renenber specifically when in
January 2020 you announced your retirenment?
A I had a conversation with Tim probably
the -- maybe the second week in January. |'m not

exactly sure of the date.
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HIGHLY CONFIDENTIAL

Q Okay. And who replaced you as CFO?

A A gentl eman nanmed Randy Gel ber.

Q And did he conme fromwi thin the conpany or
was he an external hire?

A He did. Well, he was an external hire
about a year prior to nmy |eaving and was brought in
the role of, | believe, it was director or maybe VP

of busi ness devel opnent .

09: 28: 47
09: 29: 02
09: 29: 09
09:29:12
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Page 25

Veritext Lega Solutions
866 299-5127

10




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 4:20-cv-05640-YGR Document 495 Filed 04/27/21 Page 12 of 321

HIGHLY CONFIDENTIAL

Q I n Septenber 2019, was the trend for
revenues related to Fortnite a declining trend over
the course of 2019?

A | don't have that information avail able.
But | -- ny guess is that it probably -- probably
was in a total basis. But, you know, what you need
to kind of understand about how these games work is
that they all have a |launch period that is
usually -- there's a ton of excitement and virality
around the gane, and that may spike.

And then the goal of a conpany |like ours is
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HIGHLY CONFIDENTIAL

to make sure that we, kind of, try to flatten that

tail out. You know, there will be a tail over tine.
You know, a movie kind of goes up and

straight down froma loss in DVD sales. But a

video gane -- if you can, in a live-feed video gane

like this, you can try to nmaintain that tail as |ong

as possible. And that's kind of what's going on

here.

So | think that's what David's referring
to. | nmean, you can't always expect this enornmous
growth curve. You need to be real. And so we

shoul d be thinking about a declining revenue state
going forward. But this wasn't raising red flags or

anyt hi ng.
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HIGHLY CONFIDENTIAL

Q Okay. |If we wanted to cal cul ate the gross
profit margin for Fortnite alone in 2018, could we
do that?

A Gross profit margin for Fortnite in 2018.
Are you defining gross profit margin as just the
gross revenue |less the direct costs associated with
it?

Q Well, if you were going to do it, what
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HIGHLY CONFIDENTIAL

woul d you include as input?
A Well, | think when people ask for a margin

related to a product line, a lot of times they're

| ooking for it to be -- like what's terned as "fully
| oaded, " which neans, you know, there's people
costs, devel opnent costs, |like the ongoing costs in
t here.

And Epic systens aren't created or
mai ntained to do that. So when sonebody says |ike,
Hey, give ne a format P&, like that's extrenely
difficult. You can't really put that together for
Fortnite itself because of our financial systens.
But if you were saying just the gross
revenue | ess some of those direct costs, |like we saw
before, including costs of sales, | think that's --
that's probably possible.
Q But you didn't create -- you didn't
maintain a Fortnite specific P&L?

A No.
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(Deposition Exhibit 351
was marked for identification.)
BY MS. BRASS:
Q And Exhi bit 351 is numbered EPI C 04537390

to 4537404.

Q Do you recogni ze Exhibit 3517

A | do.
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HIGHLY CONFIDENTIAL

So is this sonething that you prepared or
t hat was prepared at your direction?
A | participated in the preparation of it
with Randy Gel ber.
Q Is it accurate, to the best of your
under st andi ng?

A Well, to the --

THE W TNESS: -- best of ny know edge, yes.

Q And it was prepared by the finance
department during the period of the transition of
CFO from you to Randy; is that correct?

A It was prepared by -- as | nentioned, a
joint effort between the finance departnent and the

cor porate devel opnent depart nment.
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HIGHLY CONFIDENTIAL

In the projections, you are projecting the
cost of the Epic Games Store here to continue to
exceed the revenue generated by the Epic Ganes
Store; is that correct?

A That's correct.

13:51: 15
13: 51: 20
13:51: 24
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HIGHLY CONFIDENTIAL

Page 19 of 321

Q And the costs will exceed revenue as
proj ected by approximately $216 nmillion?

A That's correct.

Q And we tal ked about that you did not track
or forecast profit margin by a specific product.
Did you track profit margi n across
di fferent platforns?
A No.
Q Did you track expenses across different

pl at f orms?

A No.

Q Did you track devel opment costs by
pl at f or nf?

A No.
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HIGHLY CONFIDENTIAL

Q We | ooked earlier today at some of your

nont hly flash reports.

14:58: 08

14:58:10
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Case 4:20-cv-05640-YGR Document 495 Filed 04/27/21 Page 21 of 321

Do you renenber seeing those?

A We do. | do.

Q Ckay. And they described your revenue by
platformin a given nonth for Fortnite.

Do you renenber that?

A Uh- huh. | do.

Q And Pl ayStation 4 was the | argest
revenue-generating platformin each of the flash
reports we | ooked at, correct?

A In the ones we | ooked at today, yes.

Q Yeah.

And i OS was the | owest or the second
owest -- if Android was |isted, Android was | ower
than i OS, but of the platforns |isted for Fortnite,
i OS was al ways the | owest or the second | owest if
Android was |isted, correct?

A Yes.

Q So it generated | ess revenue than
Pl ayStation 4, correct?

A Correct.

Q Less revenue than the Xbox?
A Yes.

Q Less revenue than Switch?
A Yes.

Q And | ess revenue than PCs?
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HIGHLY CONFIDENTIAL

Page 22 of 321

A You said "Switch," right?
Q Yes.
A Yeah, | -- there may have been a | aunch

peri od where Switch may have been hi gher or

sonet hing, but in general, less than Switch.
Q And | ess than PCs as well, correct?
A Yes.

14:

14:

14:

14:

14:

14:

14:

59:

59:

59:

59:

59:

59:

59:

26

28

29

31

33

38

40

Page 174

Veritext Lega Solutions
866 299-5127

21




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

HIGHLY CONFIDENTIAL

Case 4:20-cv-05640-YGR Document 495 Filed 04/27/21 Page 23 of 321

Q And can you describe for ne, in your own
wor ds, the Unreal Engi ne business nodel ?

A You know, the Unreal Engine business nodel
is it provides the nobst conpel ling technol ogy to
game devel opers and content devel opers to offer
experiences to their consuners

And, you know, | think one of the
differentiating nodels is -- for that, is that we
said we weren't going to nonetize on, you know, an
ad basis or anything like that. W said -- or a
pay-to-play, kind of, license basis. But we -- |

think Ti m has al ways said, Hey, you only pay us if
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HIGHLY CONFIDENTIAL

you succeed, so we succeed when you succeed, and we
want to help you get there

That's kind of the underlying ethos of the
busi ness nmodel for the engine.

So it would be -- for nobst gane devel opers,
it's free. They're able to build a gane with it for
free. And then if they sell a product down the
road, they would owe us a royalty. So if they
succeed, we can participate in that success.

MS. BRASS: Zac, can you pl ease |oad the
next exhi bit.

(Deposition Exhibit 358
was marked for identification.)

MS. BRASS: And it should be Exhibit 358,
whi ch begi ns on EPI C_04462249 and ends on
EPI C_04462269.

THE W TNESS: Okay.

BY MS. BRASS:

Q And what is Exhibit 3587

A It looks like it's the Unreal Engi ne EULA,
end user |icense agreenent.

Q Okay. And this is signed or agreed to by
peopl e who want to use Unreal Engine, including
those who are going to use it only for free; is that

correct?
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A Correct.

Q And 1'Il ask you to turn to the page
number ed 04462255. I1t's the seventh page of the
docunent. And it says, in the mddle of the page,
"5 Royalty."

A Yeah.

Q OCkay. And the first sentence says "You
agree to pay Epic a royalty equal to five percent of
all worl dwi de gross revenue actually attributable to
each product regardl ess of whether the revenue is
recei ved by you or any other person or |legal entity,
as follows," and then there are a series of nore
specific terms for specific uses.

Is that fair to say?

A Yes.
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Q When you were CFO, did Epic Ganmes cal cul ate
gross margi ns on the Unreal Engi ne?
A No.
MS. BRASS: Zac, can we pl ease | oad
Exhi bit 359, which is EPIC_ 04540976 through 0979.
(Deposition Exhibit 359

was marked for identification.)
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As you said, this is an e-mail you're
copi ed on between the bankers and Dara dated -- the
final e-mail fromDara is February 19, 2020. The

bankers, that's Raine and Credit Suisse; is that

correct?
A Yes.
Q And that's in connection with the

fundrai sing project that you described earlier; is
that correct?

A Yes. E2.

Q And is E2 and Project Enpire, are they the
sane thing?

A Yes, | think so.
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Q And do you agree with her statenent that 15:19: 00

t he engi ne business is 100 percent gross nmargin? 15:19: 01
A No, not necessarily. | would ask where 15:19: 07

the -- are there any hosting costs in here, and -- 15:19: 08
you know, it's a pretty broad estimate. But there's 15:19:13
not a whole | ot of direct costs like there are -- 15: 19: 22
like if you're conparing it to sonething |ike 15:19: 24
Fortnite, there's really not a whole | ot of direct 15:19: 26
costs, other than deploying it under CDN. 15:19: 31
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MS. BRASS: Zac, can you mark Exhibit 360,
pl ease.
(Deposition Exhibit 360
was marked for identification.)
MS. BRASS: For the record, this is

EPI C_00143735.
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Q Okay. |Is this docunent in a format of the
kind that you saw in the course of your work as CFO
at Epic?

A Yes.

And woul d you have endeavored to make them
accurate at the time of creation?

A Yes.

Q And this was sonething created for and used

15: 25: 57
15: 25: 59
15: 26: 04

15: 26: 05

15: 26: 30
15: 26: 34

15: 26: 37

15: 26: 56
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by nenmbers in the finance organization; is that

correct?
A Yes.
Justin, can you pl ease | oad Exhibit 361
(Deposition Exhibit 361
was marked for identification.)
Q Is this docunent familiar to you either in

formor in content?

A In context it is. | just -- you know, both
of the last two docunments you showed nme are
extraordinarily early on in the Fortnite forecasting
process, so it's a bit fuzzy. And we were

struggling to forecast back then. We didn't know

exactly what -- what we were dealing wth.
Q Do you --
A As | referenced before, | said to you, in

2018, we had no idea how up or down 2020 woul d | ook

As evidenced by these two forecasts that
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we're seeing just several nonths apart, it was just
extraordinarily difficult to try to forecast this
game, as it was taking off like it was. From our

perspective, it was some wild growth.

Q And do you understand this to be a forecast
or a P& for the conclusion of QL 20187

A It's -- it's very difficult to tell here.
| can tell you about what |'m seeing in Colums J, K
and L. This is a very rough -- this is not a
finished product. And |I'mnot sure if this is
actuals or a forecast at this monment.

Q Sitting here today, you can't remenber one
way or another; is that correct?

A No, | can't.

Q And this was created, however, by the
fi nance organi zation, by you and your reports; is

t hat correct?

A Probably accunul ated by, but -- you know,
for exanple, my reports and I -- like we don't have
direct access -- or did I? -- | guess, at this tine,
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probably to systenms that would have shown us things

i ke average hours played per

MAU. That all cones

Zac, can we pl ease |oad Exhibit 362. And

that is a presentation |abeled EPIC 00191127 through

191131.

(Deposition Exhibit 362

was marked for identification.)

BY MS. BRASS:

Q Do you recognize this docunent,

M. Babcock?

A You know, it -- in form | do

but

think | had anything to do with this one.

| don't

If this

was a presentation of year-to-date February 2020

results, and presented in the |late March board

15:31: 01
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meeting, | was not -- | did not attend that. 15: 33: 36
Q Okay. This is after you had resigned and 15: 33: 39
retired; is that correct? 15: 33: 42
A Yes. 15: 33: 43
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Epic Games, Inc. v. Apple Inc., No. 4:20-cv-05640-YGR-TSH (N.D. Cal.)

Deposition Designation of Joe Kreiner

(February 5, 2021)
Time
Apple Inc.’s Epic Games, Inc.’s
Designations Designations
(Yellow Highlight) (Blue Highlight)
1 hour 13 minutes 25 seconds 5 minutes 44 seconds
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UNI TED STATES DI STRI CT COURT
NORTHERN DI STRI CT OF CALI FORNI A
OAKLAND DI VI SI ON

EPI C GAMES, | NC.,
Pl aintiff,
Count er - def endant ,

VS. Case No. 4: 20-cv-05640
YGR
APPLE | NC. ,

Def endant ,
Count er cl ai mant .

| N RE APPLE | PHONE Case No. 4:11-cv-06714
ANTI TRUST LI TI GATI ON YGR

(caption cont'd)
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DONALD R. CAMERON, et al.,
Plaintiffs,
VS. Case No.

APPLE | NC. ,
Def endant .

**HI GHLY CONFI DENTI AL* *
Z0OOM DEPOSI TI ON OF JOE KREI NER & EPI C

4:19-cv-03074
YGR

GAMES, |INC S

30(b) (6) CORPORATE REPRESENTATI VE

(Reported Renmotely via Video & Web Vid
Ral ei gh, North Carolina (Deponent's
Fri day, February 5, 2021

Vol unme |

STENOGRAPHI CALLY REPORTED BY:
REBECCA L. ROMANO, RPR, CSR, CCR
California CSR No. 12546

Nevada CCR No. 827

Oregon CSR No. 20-0466

Washi ngt on CCR No. 3491

JOB NO. 4450721

PAGES 1 - 297

eoconf erence)
| ocati on)
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THE COURT REPORTER: |If you could raise
your right hand for ne, please.

THE DEPONENT: (Conplies.)

THE COURT REPORTER: You do solemmly
state, under penalty of perjury, that the testinony
you are about to give in this deposition shall be
the truth, the whole truth and nothing but the
truth?

THE DEPONENT: | do.

12:22: 22

12: 22: 22
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Page 39 of 321

EXAM NATI ON
BY MR. SRI NI VASAN:

Q Good nmorning, M. Kreiner. For the
record, can you state your full name and spell
spell it for us, please.

A Sure. It's Joseph Kreiner. M |ast

is spelled K-R-E-1-N-E-R

nane

09: 21: 26

Page 19

Veritext Lega Solutions
866 299-5127

38




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 4:20-cv-05640-YGR Document 495 Filed 04/27/21 Page 40 of 321

HIGHLY CONFIDENTIAL

A

Q

Did you join Epic in 2011?
Yes.

Okay. And can you kind of briefly give

09: 25: 40
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us an overvi ew of what you did when you started at
Epi c, what roles you had, and building up to the
role you currently have?

A Sure. | joined Epic in 2011 as business
devel opnent for Unreal Engine. Over tine ny
current role is vice president of business devel op
That includes busi ness devel opnent for the
Epi ¢ Games Store, business devel opment for Epic
Online Services, and managing first-party rel ations

with Sony, Mcrosoft, and Ni ntendo.

09: 25: 43

09: 25: 55

09: 26: 15
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(Exhi bit 0068 was marked for
identification by the court reporter and is

attached hereto.)
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1

2

3

4

5

6

7

8 Q OCkay. And, M. Kreiner, we can -- |I'm

9 just going to ask you a question. And if you need

10 to look at it nore -- the docunent nore, you can do 09: 31: 58

11 t hat .

12 Have you seen this docunent before?

13 A | don't believe so.

14 Q Ckay. So this is a notice that Apple

15 served on your conpany, Epic, asking for testinmony 09: 32: 09

16 on behal f of the conpany on several topics. So |I'm

17 just going to ask you about a subset of these.

18 There are 40 topics -- 43 topics, actually. And

19 you're -- through your counsel, we understood that

20 there are about a half dozen that you are -- have 09: 32: 32

21 been desi gnated for

22 So maybe -- let ne just direct you to the

23 ones that are relevant to you, and you can let ne

24 know that you're ready -- hopefully, that you are

25 prepared to testify about them 09: 32: 46
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HIGHLY CONFIDENTIAL

So if you can turn to page 6, the first
number on page 6 is 8 And I'Ill just read that.

"Distribution (whether online, through
bri ck-and-nmortar stores, or through online stores
such as Amazon.com) of each of your apps, web apps,
i n-app products, and software, the commi ssions,
fees, costs, and expenses paid in connection with
each such distribution channel, and the margins and
net profits received by you relative to prices
charged. "

We understood, M. Kreiner, that you
woul d be testifying on this topic with respect to
consoles and gift cards. Are you prepared to do
t hat ?

A. Yes.

Q Okay. And then No. 10 -- |'mjust going
to cover all of themso we can take care of this at
once.

Topic No. 10 -- rather than read it out
| oud, nmaybe for the sake of efficiency here, if you
take a | ook at No. 10, are you prepared to testify
about No. 107

A Yes.

09: 32: 48

09: 33: 05

09: 33: 22

09: 33: 33

09: 33: 43
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Q (By M. Srinivasan) So is that -- so
with that clarification in mnd, M. Kreiner, are
you ready to testify about 10 through 137

A. Yes.

Q OCkay. And if you can flip to or scrol
down to -- the next topic is on page 9, which is
Topic 28, which is "Agreenents or contracts
relating to providing or directing your apps, web
apps, in-app products, software, or app
mar ket pl ace, including any relating to distribution
on an exclusive basis."

And, again, | understand that you were
designated for this topic with respect to consol es?

A Yes.

Q And then if you can scroll to the next
one, No. 32, Topic 32, again restricted to

consoles. |s that sonething you're ready to

09: 34: 18

09: 34: 36

09: 34: 53

09: 35: 10
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testify about?

A Yes.

Q And one | ast one on the next page,
Topic 40, Epic's "effort to bundle its digital

products, app, web apps, software, in-app products

with any hardware devices,"” is that sonething that
you are ready to -- to testify about today?
A Yes. That's correct.

09: 35:12

09: 35: 26
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Q. (By Mr. Srinivasan) So, Mr. Kreiner,
take a look at Exhibit 71 if you would. And let me
know when you've had a chance to skim it.

For the record, Exhibit 71 was produced
by Epic bearing Bates number 1983020 through
1983026. It is a document dated May 31st, 2017,
|
|

Mr. Kreiner, this is a letter agreement
addressed to you.

Do you recall this agreement?

A. Yes.

MR. CLARKE: Jay, can I just clarify. I
think this is Exhibit 69. You might have misspoken
and said 71.

MR. SRINIVASAN: Okay. Thank you for

that. Yes, it is Exhibit 69. And thanks for that

clarification.

09:38:35

DIEEBIOE0S

09:39:13

DISEBIOE2E
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Q.

(By Mr. Srinivasan) Okay. And in

09:45:25
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Page 51 of 321

looking at Section 2.3 here, though, when they do
say -- you know, it's in -- it's in the page with

the number that ends in 22. The provision says,

And so I guess I'll just ask you just
about that quote I just read specifically. What
did that mean in terms of Epic's obligation?

A. The intent there was to have the cost of

digital goods and Fortnite to be equivalent across

09:45:27

09:46:05
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(Exhi bit 0070 was narked for
identification by the court reporter and is

attached hereto.)
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Q.

review it,

Terrific. And for the record, while you

Exhibit 70 is a letter agreement dated

agreement?

A.

Q.

which is t

Mr. Kreiner, do you recall this

Yes.

Okay. And I want to take you to 2.3.3,

he one that says "Reporting." And is it

09:49:49

DICEISIOEYIG

09:50:44
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your understanding that this provision requires

09:50:54
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14 THE DEPONENT: It was my general

15 understanding that, yes, those players would spend 09:52:29

16 more money.

17 Q. (By Mr. Srinivasan) Okay. And if you

18 can -- and turning back to Exhibit 70 here. If --

19 if you look at 2.3.2, is -- is 2.3.2 -- what is

20 your understanding of provision 2.3.2, which is 09:52:50

21 |

L] I

.

- |

L] .| I
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(Exhibit 0071 was marked for
identification by the court reporter and is

attached hereto.)

So Exhibit 71 for the record is another

letter agreement, this one dated September 18th,

Mr. Kreiner, again, this is a letter

agreement dated -- sorry -- addressed to you.

DICEISEEAY

09:54:13

09:54:27
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A

Do you recal

Yes.

t his agreenent?

09:54: 31
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(Exhibit 0072 was marked for
identification by the court reporter and is

attached hereto.)

Q. (By Mr. Srinivasan) So, for the record,

Exhibit 72 is a PowerPoint deck titled

represent that this came from your files.
And so, first of all, do you -- do you
recognize this deck?

A. I remember receiving it, yeah. 10:10:02
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1

2

3

4

5

6

7 (Exhibit 0073 was marked for

8 identification by the court reporter and is

9 attached hereto.)

10 I E—
|
|
|
|
L] e I
|

17 signed by Joe Babcock for Epic and Phillip

18 Rosenberg for Sony.

19 @, (By Mr. Srinivasan) Mr. Kreiner, do you

20 recall this agreement? 10:14:07
21 A. Yes.

22 Q. Okay. And what is your understanding of

23 what this agreement -- the -- what is your

24 understanding of the purpose of this agreement?

25 A. Yeah, this agreement is Sony PlayStation 10:14:19
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refining the requirenents around supporting
cross-play. And, you know, cross-play was a new --
a new feature. And those previous letters were
kind of the first of its kind for Sony. This is a
nore formal agreement that's neant to go out to a
wi der devel oper base than just Epic.
Q Got it.
And do you recall when this agreenment was
execut ed?
A O f hand, no.
Q I"msorry. 1'Il just direct you to it.
It says in the third line there that it's effective
as of Septenber 2019.
Does that roughly conport with your
under st andi ng?

A Yes.

10: 14: 23

10: 14: 40

10: 15: 08

10: 15: 18
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Q Ckay. And do you know why Xbox wasn't
i ncluded in the original agreenent that authorized
cross-platformplay with a PC? 10: 19: 54
A Sony was very concerned about giving Xbox

a conmpetitive edge by allowing it.
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Q (By M. Srinivasan) Okay. Geat. Let's
| ook at the next exhibit, which will be 74. 10: 22: 07
(Exhi bit 0074 was nmarked for
identification by the court reporter and is
attached hereto.)
Q (By M. Srinivasan) | don't think it's
up yet. Okay. 74 should be up. 10: 22: 26
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And while you're taking a look at that,

Mr. Kreiner, for the record, Exhibit 74 is an

that starts with Bates number ending in 810 and
going through Bates number ending in 856.

And, Mr. Kreiner, do you recall seeing
this agreement before?

A. Yes, I've seen this before.

L) g 22 g 2L

10:22:56
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Do these agreenents cover just Fortnite,

or do they cover all digital products distributed

10: 48: 55
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by Epic on the PlayStation? 10:48:59

THE DEPONENT: The GDPA is a generic
document that would cover all submitted games by
Epic. The letters that we've been looking at were 10:49:11
specific to Fortnite.

(By Mr. Srinivasan) Okay. Thank you.

And let's focus on -- let's focus on

| I
|
I

A. That would be accurate, yes.

Q. Okay. And that Epic is subject to
| I
|
-

H N

I I

I
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(Exhibit 0077 was marked for
identification by the court reporter and is
attached hereto.)

MR. SRINIVASAN: And while you take a
look at that, for the record Exhibit 77 is an
assignment and assumption agreement dated
June 28th, 2018. It is -- has the first page as
the Bates number ending in 632 and goes all the way
to the page with Bates number ending in 662.

@), (By Mr. Srinivasan) Mr. Kreiner, do you
recognize this agreement?

A. I recognize the agreement that's attached

BOEISEERY

10:54:06

10:54:34
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to Exhibit A

Q (By M. Srinivasan) GOkay. As you

M. Kreiner,

Exhibit Ato

let's goto -- | guess it's the

this agreement, which starts on

nunber ending in 637. And this part of the

agreement, which is -- well, I'Il say it for

not ed,

page

t he

10: 54: 36

10: 56: 16
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Do you recognize this agreement?

A. Yes.
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(Exhibit 0078 was marked for
identification by the court reporter and is

attached hereto.)

Q. (By Mr. Srinivasan) So Exhibit 78 is up,
Mr. Kreiner, if you want to take a look at that.

A. Okay.

Q. Exhibit 78, for the record, is a document
- ]
|

And it looks to be dated in May of 2017
between Microsoft and Epic Games, and it starts
with page -- Bates number ending in 372 and goes to

page with the Bates number ending in 383.

And, Mr. Kreiner, do you recognize this

document?
A. Yes.
@), Okay. How would you describe -- what is

this document?

11:07:43

11:08:20

LAl g g 2=

11:09:00
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Page 92 of 321

(Exhibit 0079 was marked for
identification by the court reporter and is
attached hereto.)

MR. SRINIVASAN: Okay. Sorry. It's
loading a little slower.

Q. (By Mr. Srinivasan) Exhibit 79 is a

Al g il g W=

LAk gL g ZE)
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Page 95 of 321

(Exhi bit 0081 was marked for
identification by the court reporter and is

attached hereto.)

Q (By M. Srinivasan) Okay. 81 is there.

11: 23: 27
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Q Yeah. So you nentioned -- before we get
to GeForce Now, |I'm just going to ask about one 11: 33: 22
ot her service, which is Mcrosoft's xCl oud. Do
you know if -- if Fortnite is avail able through
t hat service?
A It is not.

Q Okay. And was that a decision -- a 11: 33: 32
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deliberate decision made by Epic not to offer it on

that service?

A. Yes.
Q. And what was the basis for that decision?
A. We viewed Microsoft's efforts with

xXCloud to be competitive with our PC offerings.

11:33:34

11:33:44
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Q. Okay. Now, you mentioned GeForce Now.
Can you describe what GeForce Now is?

A. Yes. It -- it operates as a cloud gaming
PC rental service. So a player subscribes to
GeForce Now. They get access to a high-end gaming
PC that exists in -- in a cloud environment, and
then can log into their existing digital
storefronts like -- like Steam or the Epic Games

Store.

il g3=sasE
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Q And what GeForce Now -- by the way, do
you know who -- what conpany distributes GeForce
Now?

A. It's Nvidia.

Q So Nvidia -- essentially, you would --
you would log in with your |ow perfornmance nmachine;
but, through the cloud, you would essentially be --
you woul d have access to a high-performance machi ne
to play your ganmes. |Is that the idea?

A Yes. That's ny understandi ng.

Q Ckay. And | think you nentioned that
Fortnite is available on GeForce Now. |Is that --
did | get that right?

A That's correct in that a user using that
service has access to their library of games on

multiple storefronts.

11: 36: 31

11: 36: 43

11: 36: 56
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Q. Okay. And did -- did you partner with
somebody to do the actual physical distribution?
A. Yes. We partnered with multiple

companies to do physical distribution.

Q. And what were the names of those
companies?
A. It would have been Gearbox for physical

Fortnite, and Warner Bros. for the more recent
physical offerings that are code in a box.

Q. Got it. And we'll break those apart.
Gearbox was the only company that actually
distributed the game on disk for you?

A. That's correct.

11:43:02

11:43:15
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Can you explain the process of physical
distribution and what the various parties in the
chain are?

A. Sure. So and -- and this is minorly --
well, it's different per platform. But, in
general, the way this works is, for a physical
disk, the first party -- or in the case of the
Nintendo Switch, the cartridge -- the first party
requires those to be created at one of their

locations. And they typically take a fixed

per-disk fee that -- that is charged and collects,
at which then gearbox pays that fee in -- in this
particular case in -- on behalf of Epic and passes

the cost through to us.

11:44:35
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And then Gearbox arranges with the -- the
retailers to purchase the disks at a wholesale
price. The retailers mark it up and make a profit
off of that.

@), Okay. And is the way Epic is
compensated, is it related to the retail price
that's ultimately set by the retailer? Is there --
how does Epic get compensated for a physical
product?

A. It would be the wholesale price minus the
platform fee minus the Gearbox fee.

@), Okay. And do you have a sense of what --
like an estimate of what the percentage would be
that Epic would receive compared to what the retail

price would be?

11:45:20
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Q. Okay. And flipping back, then, to the
digital side of it, have you ever attempted to
]
|

A. No.

Q. So that's never been anything you've
engaged in at all?

A. I might have, you know, joked in passing
to -- to a member of -- of, you know, Sony,

Microsoft, or Nintendo that we would like it to be

less, but it was never pursued at any length.

12:04:25

12:04:40
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Q OCkay. And what is it that they do for
you that you feel like 30 percent is a fair number?

A In particular those three platforms, we
have weekly marketing neetings with themto discuss
mer chandi sing Fortnite in the best way possible.

We are a significant revenue generator
for all three of those platforns, probably in the
top five, you know, revenue sources for them So
they have a vested interest in pronoting Fortnite.

We receive significant store placenment
that we do not have to pay for. W do pay for
sone, but we receive significant free pl acenent.

The nmarketing teans between Epic and the
first parties coordi nates events and soci al nedia.

So we see that as an ongoi ng rel ati onship

that is driving value for Epic.

12: 05: 38

12: 05: 56

12: 06: 14
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Q Have you ever succeeded in negotiating an
exception to any of the -- of the requirenent that 12:10: 08
you have to go through the M crosoft commerce
engi ne?
A No.
Q Have you tried to do that?
A No. 12:10: 17
Q Okay. Have you tried to negotiate around
the requi renment that you have to go through
M crosoft to make your products avail able on the
Xbox?

A No. But let nme go back to the previous 12:10: 27
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18
19 THE DEPONENT: It's not my understanding
20 that we have made. 12:14:02
21 Q. (By Mr. Srinivasan) Okay. What about
22 for Microsoft?
23 A. No.
24 H I
L] | I
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So | want to go to Exhibit 80, and that
was the one that was too small to read. So | think
the -- there we go. |It's going -- it's going to

get shared on the screen. And so hopefully you can

see it. It's still pretty snmall.
And, M. Kreiner, have -- this relates to
the issue of the -- the terns of the various

01: 07: 28

01:08: 37
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1 agreements that Apple -- excuse me -- that Epic 01:08:40
2 has. And I know you're here just for the consoles.
3 So my question to you, sir, is, first of all, have
4 you seen this chart before?
5 A. Not at any length, no. 01:08:56
6
7
8
9
10 Q. And right next to it there's a next 01:09:07
11 column right over that says "Platform Fee
12 Percentage."
13 Do you see that?
14 A. Yes.
15 - I
. |
-
H
u H
20 Q. And that's consistent with what your 01:09:28
21 testimony was earlier this morning, correct?
22 A. That's correct.
23 @), Okay. And, by the way, it goes on -- and
24 I should scroll down because there's a few more
25 games for -- listed also. That first three entries 01:09:42
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were for Fortnite? 01:09:46
A. Uh-huh.
Q. There's then a separate entry for Rocket
League and "Third Party Publishing - Dauntless" and
| I
-]
- 0000
H
I I
| I
|
|
]
|
| I
|
]
H
B
| I
;. |
H
|
|
| I
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MR. SRINIVASAN: And Exhibit 81, for the
record, while the technical folks blow this up, is
from the same document we just discussed, which is
Epic Bates Number 03848271, but it is a PDF of the
second tab on this Excel sheet which is financials.

Q. (By Mr. Srinivasan) And in -- and,

Mr. Kreiner, if you can see on Exhibit 81, there --
first of all, it's titled "Epic Games Non-GAAP
Consolidated Financials."

Do you see that?

A. Yes.

Q. And, again, this is something we
received. 1It's the same file that we just looked
at from Epic. You can see -- I just want to direct
you to the -- the -- the part that says "Fortnite."

And under it, it lists the three
consoles -- PS4, Xbox One, Switch -- then PC, and

then the two mobile platforms, iOS and Android.

01:11:46

@1l g1l2 g il

01:12:20

a5 12 g 27
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A

Do you see that?

Yes.

01:12: 43
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I think we -- you testified that the 01:19: 32
revenue numbers for Apple in terns of 2018 in terns
of its relative share of overall revenue conming in
for Fortnite was about 6 to 7 percent.
Woul d you agree with that? 01:19: 48
A Yes, that's what you said, and | agreed
to it.
Q And woul d you -- would you agree that
t hat percentage seens to carry forward for 2019 as
wel | ? 01: 20: 00
A I'"'mnot doing the math in my head, but it
does appear that's the case.
Q And sanme for 20207?

A. Yeabh.
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But, on the other hand, you know, is 01: 25: 14
there any other way in which Epic has distributed
its products on the internet, you know, separate
and apart froma store |like the Steam store or the
Epi ¢ Ganes Store?

A Yes. We would sell our retail products 01: 25: 32
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Page 116 of 321

on retailer websites; so, you know, BestBuy.com
Wal mart.com GameStop.com Anmazon.com

Q OCkay. And so in those cases you're
tal ki ng about either the physical disk back when
you were selling physical disks or the -- the
code-in-a-box-type concept; is that right?

A You're correct.

01: 25: 34

01: 25: 48
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(Exhi bit 0083 was nmarked for
identification by the court reporter and is
attached hereto.)

MR. SRI NI VASAN: So, M. Kreiner, | think
it's Exhibit 83 in the fol der, when you get a
chance.

And while you're taking a | ook at that,
"Il just say for the record Exhibit 83 is an enmi
chain involving M. Kreiner, Danny Bl ock, and
others at Epic fromJuly of 2019, with the subject
line "Fortnite Card Economi cs." And the Bates
number ends on the first page 567, and it carries
over into a second page ending in 568.

Q (By M. Srinivasan) So, M. Kreiner, |
don't know if -- have you had a chance to | ook at
this emil ?

A Yes.

01: 38: 05

01:38:13

01: 38: 27

01: 38: 46
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Case 4:20-cv-05640-YGR Document 495 Filed 04/27/21 Page 118 of 321

Q And the econonics, then, are described
here, right, where he goes through the different
| ayers that take their various pieces of the cut.
And | think, if you roll it up to the top of the
emai |, you know, it's -- it's sonewhere about --
| ooks like -- as you -- as Danny says there, |ooks
closer to 36.5 percent.

And -- and, again, is that sort of

consistent with the interrogatory response where

01:40: 00

01:40: 15
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Page 119 of 321

you tal ked about Epic receiving 70 to -- 60 to
70 percent?

A Yes.

Q Okay. Okay. And so would you -- is it
fair to say that this email reflects sort of the
broad economni cs of how the gift card/ POSA card
process works at Epic?

A Yes.

01:40: 18

01: 40: 27
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Q. Okay. And then how do you account for
those bundles? In other words, is it just the same
as the card that we just described, or is there a
different set of economics for that?

A. It's a different set of economics. So in

charge Epic for generating those codes. Typically,
these bundles are done as a marketing exercise and

Epic's not compensated. There have been a few

10

Can you get into why that's the case? 1In
other words, why were you getting compensated early
on and then aren't getting compensated anymore?

You know, one might think it would intuitively go

the other way. Is there -- is there a reason for

01:43:03

01:43:20

01:44:07
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t hat ?

A I think our initial discussions with
M crosoft and Ni ntendo and Sony, all of those
parties are just used to paying for these kind of
bundl es. They're conming fromthe nore traditiona
game devel opnent world where you're bundling the
game that someone pays up front for. And, you
know, even early on in Fortnite, you were buying
Save the Worl d.

As the game progressed, it becane nore
about Battle Royale. It's a free-to-play gane. So
we were nore interested in being distributed to new
users. Sonmeone's buying a console; they're a new
user in that ecosystem You'd rather them get
exposed to Fortnite i nmediately.

So we just declined to pursue financia
gain, and the first parties were happy to oblige

us.

01:44:10

01: 44: 21

01: 44: 36

01: 44: 54
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Case 4:20-cv-05640-YGR Document 495 Filed 04/27/21 Page 122 of 321

Do you think Epic should pay |ess than
30 percent to the consoles as far as the
commi ssi on?

A No. | feel like they generate
significant user acquisition and revenue for us,
that they're a primary venue for us to generate
revenue, and that they earn their 30 percent.

Q And -- and so you're -- if | understand
it, you don't think it's -- you don't think they

shoul d pay | ess because they are generating a big

volunme. |Is that -- you're sort of tying it to the

anount of the volune of revenue they bring in?

A Certainly that. But also we have a very

good working relationship with those pl atforns.

They do a | ot of networking and marketing on Epic's

behal f .

01: 48: 28

01: 48: 43

01: 48: 57

01:49: 13
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10
11 Q (By M. Srinivasan) Gkay. And do you
12 understand that the 30 percent conmmi ssion that
13 you're paying is actually just for paynent

14 processi ng al one?

15
16 THE DEPONENT: No, it's not. They do
17 quite a bit nmore than just process paynents.

18
19
20
21
22 Q Ckay. | think you nentioned earlier this
23 nor ni ng, you know, the -- the additional things

24 that they do. And I'mgoing to read sone. |'m

25 just -- if | got this right, I try to wite -- 01:52: 24
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Page 124 of 321

write this down -- they had weekly neetings that
they were a significant revenue generator, that

t hey gave you store placenment, that -- free store

pl acenent in addition to what you were adverti sing,

mar keting ternms of -- around events and socia
media. And -- and | think that's all | got.
First of all, was that an accurate |i st

of what you had said earlier?

A Yes. They do nore than that.

Q Ckay. And, please, what else do they do,

in your mind, to nmerit the 30 percent conm ssion?
A They have marketed Fortnite at physica
events, |ike PAX or, you know, trade shows. They
take out retail ads for -- for Fortnite on
occasion. Social nedia posts, focused bl og posts

on Fortnite content. They retweet many of Epic's

soci al media posts surrounding content in Fortnite.

And we al so get -- have done things like

dash cal louts inside of PlayStation. Wen a user
logs in, they get notified Fortnite's got a new

content drop.

01: 52: 27

01:52: 43

01: 52: 56

01:53: 20

01: 53: 45
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Q Okay. And you had testified earlier that

all three consoles do not allow Epic to set up its

own paynent mechani sm correct?

THE DEPONENT: Correct.

Q (By M. Srinivasan) |I'msorry. |
didn't -- correct. Yeah.

So do you view that as being unfair in
any way that they won't |et you process your own
paynent -- they won't let Epic process its own
payment ?

A No, | don't think that's unfair.

Q So it's -- it's typically -- would you

01: 54: 40

01: 54: 54

01: 55: 08
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agree that it's typically sonething that users 01:55:11
prefer, that they're able to deal with the console
on a gl obal basis rather than having to enter their
i nformati on for every vendor?

A I don't know about preferred, but it's 01: 55: 22
the standard practice.

Q Ckay. And do you -- do you agree that it
makes it easier for users to handle it that way?

A Yes.

Q Ckay. What about the idea of having your 01: 55: 34
own direct distribution option on these platfornmns.
You testified earlier that the consoles won't all ow

you, for instance, to distribute directly on them

correct?
A Correct. 01: 55: 55
Q Do you -- do you view that as unfair that

they won't |et you do that?

A No.
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said you can't price el sewhere | ower than what you

price on -- on ny platform correct?
A Yes. They inpose significant

restrictions on us.

Q Sure. Do you -- you had said earlier
t hat each one of the three consol es mandates t hat
Epi ¢ provide, you know, basically best pricing
on -- on their respective consoles, correct?

A Uh- huh.  Yes.

Q And, in other words, you're not -- Epic

is not free to price Fortnite differently on Xbox

01:56: 29

01:57:10

01:57: 22
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versus the PlayStation, correct?

A That's correct.

Q And do you view that restriction as
anticonpetitive?

A My personal opinionis it can be a little
anticonpetitive; but given the way we operate
Fortnite on all seven platforns, it's a way to
prevent players fromjunping around on pl atforns
and having a bad experience.

Q How woul d they -- how would they have a
bad experience -- how would a player have a bad
experience if a certain platform you know, priced
the digital products differently?

A Well, you would see |lots of arbitrage
bet ween platforns. You'd have users, you know,
buyi ng one to use on another. It causes a |ot of
users logging in and logging out. |It's the --
while -- while they would | ook Iike they're, you
know, potentially saving nmoney, it's just a bad
experience. You would feel bad for sonmebody that
had purchased sonet hing on PlayStation and then see

that it's available for | ess noney on Xbox.

01:57: 27

01:57: 36

01:57:59

01:58: 14

01: 58: 33
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(Exhi bit 0084 was narked for
identification by the court reporter and is
attached hereto.)

THE DEPONENT: |s that Exhibit 847

02: 09: 54
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Q (By M. Srinivasan) Yeah, it'll be

Exhi bit 84.

And so while you | ook at this,
M. Kreiner, Exhibit 84 is an emil chain involving
M. Kreiner and others, including a Phil Rosenberg
at Sony. It is dated February -- the top email is
dated February 20th, 2018. It has the subject line
"Fortnite cross-play." And it's a Bates nunber
ending in 199.

So, M. Kreiner, do you recall this email
exchange?

A Vaguel y, sure.

02: 09: 55

02:10: 16

02:10: 35
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1

2

3

4

5

6 (Exhi bit 0088 was marked for

7 identification by the court reporter and is

8 attached hereto.)

9 Q (By M. Srinivasan) So, M. Kreiner,

10 we'll get a new docunent up. While it's com ng

11 up -- | don't know if it's up yet. It will be

12 Exhibit 88. But | don't know if it's popul ated

13 yet. | guess it has.

14 A Yes, it has.

15 Q OCkay. Great. Let ne introduce the

16 exhibit, and I'Il ask you some questions about it.
17 Exhibit 88 is a one-page email chain with
18 the top email being from M. Kreiner to Danny Bl ock
19 sent on Septenber 12th, 2018, with the subject line
20 "Cross-wal let."

21

22

23

24

25

02:42: 37

02:42: 52

02: 43: 08

Page 204

Veritext Lega Solutions
866 299-5127

131




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 4:20-cv-05640-YGR Document 495 Filed 04/27/21 Page 133 of 321
HIGHLY CONFIDENTIAL

Emu Servais wote to you with -- with a
sunmary, it looks like, of a table that, at | east
as of Septenber 2018, gives the state of play for
cross-wall et and cross-play for the various

pl at f or ms. 02: 44: 53
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A

Woul d you agree with that?

Yes.

02: 44: 53
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Q And then the next one is PS4. And as of
Sept ember 2018, there is no -- this reflects that
there's no cross-wall et and there's cross-play but
only with PCs, Macs, and mobile, correct?

A That's what this indicates, yes.

Q In this chart. And then you have
Ni nt endo, which is no for cross-wallet but yes for
cross-pl ay.
Is that consistent with your
recol |l ection?
A Yes, that's correct. And that's stil

the case today.

02: 46: 05

02: 46: 48
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(Exhi bit 0090 was marked for
identification by the court reporter and is

attached hereto.)
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6 (Exhi bit 0091 was narked for

7 i dentification by the court reporter and is

8 attached hereto.)

9 Q (By M. Srinivasan) So, M. Kreiner,

10 t hi nk we have avail abl e now Exhi bit 91. Exhi bit 91

11 is a-- again, | think it's maybe a text exchange
12 bet ween a Devin W nterbottom and yourself on

13 Sept ember 25th, 2018. And it's -- it's a single
14 page, and it's Bates nunmber ending in 676

15 So, M. Kreiner, first of all, is this a
16 t ext exchange, if you recognize this format?

17 A | don't recognize this format; so | don't
18 know.

19 Q Ckay. Have you -- do you text as part of
20 your work functions ever?

21 A On occasi on.

22 Q Okay. And is -- is M. Wnterbottom

23 sonebody who you work with?

24 A Yes.

25 Q Would it surprise you if you had texted

03: 03: 14

03:03: 41

03: 03: 53

03: 04: 03
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HIGHLY CONFIDENTIAL

himin the Septenber 2018 tinme frane?

A. No, it would not.

03: 04: 06
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(Exhi bit 0092 was narked for
identification by the court reporter and is
attached hereto.)

MR. SRI NI VASAN: Ckay. So the next

exhibit is Exhibit 92. And 92 is a two-page email 03:10: 38
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chain, again nostly -- alnmost all the substances is

on page 1. The top emnil is fromJoe Kreiner to
Ed Zobri st and sone others at Epic Ganes sent on
April 24th, 2020, with the subject |ine "Your POV
on possi bl e paynent options." And the first page
ends with Bates nunber -- or ends with the Bates
nunber ending in 047.

Q (By M. Srinivasan) M. Kreiner, do you
recall this emil exchange?

A Yes.

03:10: 41

03:11: 01

03:11: 16
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1

2

3

4

5

6

7

8

9

10

11

12 Did -- is this a discussion of what

13 ultimately happened on nobile, where the direct
14 payment option dropped the price of V-Bucks

15 compared to what it used -- what it was before?
16 A No. This is proposing charging -- or
17 provi ding 18 percent nore V-Bucks if someone used
18 Epi ¢ paynent services versus a | ower price.

19 Q Got it. So here the price would be the
20 sanme, but you would get 18 percent nore V-Bucks for
21 that same dollar value; is that right?

22 A Correct.

23 Q Ckay. And that's what was being

24 consi dered here. And you respond and say, "W did
25 agree to keep identical pricing across al

03:12: 53

03:13:13

03:13: 26
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platforms with Mcrosoft, Sony, and Nintendo."

And then -- but you say, "That being
said, all they care about is that we are not using
arbitrage to direct sales away fromtheir
platform" And then you say, "They are entirely
sel f-serving; so making nobile |ess attractive
would |ikely work for them"

Do you know what you nmeant by that?

A Yeah. | was giving Ed ny interpretation
of what Sony, M crosoft, and N ntendo would --
would say to us if we decided to inplement this
strategy.

Q And you're saying, though, initially that
t hey would be okay with something like this,
correct?

A That's my supposition here. |'mnot sure
if that actually woul d have been correct.

Q Well, | nean, he then -- he then says, "I
think the idea is for the exact sanme purchase price
a mobile player would get 18 percent nore V-Bucks
if they chose our paynment system versus the Apple
or Google paynent system" And to which you
respond, "Making it nore advantageous to buy on
nobi l e than on console is not an option."

Do you see that?

03:13: 31

03:13: 41

03:13: 54

03: 14: 06

03:14: 18

03: 14: 32
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A. Yes.

Q. Is that your final sort of opinion on
this, that once you understood that this was -- a
way in which mobile pricing might give you more
value would not be okay with the consoles?

A. Yes, that was my opinion.

MR. CLARKE: Objection.

Q. (By Mr. Srinivasan) You had -- did you

ever have a discussion with any of these console

0z 511 g 213

03:14:43

03:15:44
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fol ks about this idea,
your supposition?

A. Thi s was j ust

or this was just your --

my supposition.

03: 15: 46
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Q And, now, is that 12 percent conmm ssion
for payment processing al one?
A No. That is for using the Epic Ganes

paynment fl ow.
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Q Well, |I'm saying, you know, sonebody
m ght ask you, you know, "Joe, you're charging ne
12 percent on -- on every sale on your store.

What -- what are you charging nme for? M paynent
processi ng doesn't cost 12 percent. What are you
charging me for?"

A Sure. The services we provi de gane
devel opers are CDN hosting, player support,
mar keting of their games, and handling of refunds.

Q Anyt hi ng el se?

A I'"'m-- | nean, there's lots of technica
support. We also waive on Unreal Engine royalties
if the gane is using Unreal Engine, which are
typically 5 percent. So there's a benefit to gane
devel opers for shipping the ganes if they're using
Unreal Engi ne on the Epic Games Store.

Q What el se do you provide for devel opers?

03: 32: 28

03: 32: 41

03: 33: 02

03: 33: 25
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Page 148 of 321

O is that a pretty conpressive list?

A No. We al so have a supporter/creator
mar keti ng program where currently Epic pays
i nfluencers a 5 percent-of-sales fee if they
successfully refer a paying custoner into our
ecosystemto go buy a gane or in-app transactions.

And then we al so do social -- you know

soci al nmedia for game | aunches, video pronotions.
We' ve done featuring at physical events, such as
E3. And we do sponsorships of the video ganes --
the video ganes awards as well as other events
where we feature games that are avail able on the

Epi ¢ Ganmes Store.

Q So --
A So significant marketing interaction
Q So the 12 percent is not limted to just

a paynment processing fee?

A Correct.

Q And it sounds like it -- it's tied into
t hese broader ecosystem benefits that you provide
to your devel opers?

A. That's correct.

03: 33: 27

03: 33: 39

03: 34: 03

03: 34: 21

03: 34: 31
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HIGHLY CONFIDENTIAL

Q Ckay. Is -- is the Epic Ganes Store
profitable at a 12 percent comm ssion?

A It's not profitable today because we're
in growth node and focused on acquiring users. So
we' re spendi ng significant anounts of noney
acquiring excl usive content and giving free ganmes
away. So those -- those investnent costs are
significant. | would expect, eventually, for us to

be able to turn a profit.

03: 35: 07

03: 35: 28
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(Exhi bit 0095 was marked for

identification by the court reporter and is

04: 02: 37
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attached hereto.)
MR. SRI NI VASAN: This will be Exhibit 95
THE DEPONENT: Okay.

MR. SRI NI VASAN: Ckay. Sorry. My

computer is little slower than yours. Go ahead and

take a | ook at Exhibit 95 M. Kreiner, and I'l|
read it into the record, and then we can tal k about
it.

Exhibit 95 is a PowerPoint deck titled
"Epi c Ganes Store, Review of Performance and
Strategy, October 25th, 2019." It starts with
Bat es nunmber ending in 277 and goes through Bates
nunmber ending in 297.

Q (By M. Srinivasan) And the -- the --
the page that I'd like to direct your attention to,
M. Kreiner, it's nunmbered 17; it's Slide 17. And
t he Bates nunber, the control nunmber there at the
bottom ends in 293.

A Ckay.

Q And the title is "5 Year P& and User
Forecast."

And, you know, | -- first of all, do you

recall this deck in particular?

A Not in particular. This is a -- a common

format that we use on a recurring basis.

04: 02: 37

04: 03: 06

04: 03: 24

04: 03: 48

04: 04: 02

04: 04: 17
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Q
you woul d commonly receive?

A

Okay. So this is the type of deck that

Yeah.

04: 04: 20
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nodel

at

from Oct ober

So current --

first of all,

of 2019 indicates that at the

current busi ness nodel

the --

let's take a look at this

t he docunment we're | ooking

04: 06: 57

at a 12 percent conm ssion

the Epic Ganes Store was not projecting to

make any nmoney five years out under either nodel

correct?

pessi m stic nodel

A

Q

Yes,

Ckay.

al t hough that's based on a

04:07:12

of recoupi ng ni ni mum guar ant ees.

And, currently, | think you

testified al ready that

store,

not

t esti nony,

versions of this

a

A

Q

a different

A

meki ng noney,
That's
Ckay.

t hen,

Yes.

correct?

the gane -- that the gane

as it stands today in early 2021, is stil

04: 07: 29

my under st andi ng.

And in

-- and if -- and is it your

that there will be npre current

docunment at Epic that woul d show

story?

04: 07: 41
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HIGHLY CONFIDENTIAL

Page 154 of 321

Q Ckay. What has changed about the
projections, to the extent that you know, to
suggest that, you know, that the picture is not
as -- is not what's portrayed here on this slide?

A We have been nore successful at
recovering our mninmm guarantees with nore recent
| aunches. We're nuch farther ahead in user
acqui sition than these npodel s assuned.

You know, in 2020 we had a very
significant user acquisition event in giving away
Grand Theft Auto V, and that reset a |l ot of the
expectati ons because we have many nore people

com ng to the store purchasi ng ganes.

04: 07: 56

04: 08: 12

04: 08: 29
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HIGHLY CONFIDENTIAL

(Exhibit 0096 was marked for

identification by the court reporter and is

attached hereto.)

several pages.

at Epic Games to a number of folks,

MR.

Mr. Kreiner.

SRINIVASAN: 96 is a email chain of

The top chain is from Scott Adams

The top email is dated May 1st

including

’

2019.

The first page has a Bates number ending

in 569,

and it goes through -- the final page has a

Bates number ending in 577.

Q.

(By Mr. Srinivasan) Mr. Kreiner,

do

you -- first of all, have you had a chance to look

at this email?

A.

Yes.

04:12:02

04:12:30

04:12:46

04:13:00
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HIGHLY CONFIDENTIAL

Q And do you recall this emnil chain from
when you received it?

A. Yes, | do.

Q And what was the issue here? Do you
recal | ?

A Yes. In particular, this is related to
Ubi soft. And what was occurring -- yeah. Wat was
occurring was hackers had identified that, if you
purchased an Ubi soft game via the Epic Ganmes Store,
The Division 2 and Anno 17 -- or 1800, in this
particul ar case, if you refunded it via our
aut omat ed refund system Ubisoft was not
recogni zi ng the refund.

So you could create a bunch of Epic
accounts, purchase the Ubisoft ganes, refund them
and then hackers were selling the accounts in the
gray market as containing those ganes because
Ubi soft was not -- not removing the games fromthe

user's account in a timely fashion

04:13: 07

04: 13: 37

04: 14: 04

04: 14: 23
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HIGHLY CONFIDENTIAL

(Exhi bit 0097 was marked for

identification by the court reporter and is

04:17: 27
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HIGHLY CONFIDENTIAL

attached hereto.)

MR. SRI NI VASAN: This will be
Exhibit 99 -- or 97.

THE DEPONENT: [|'m sorry. Are you

ski ppi ng exhibits or --

Q (By M. Srinivasan) No. | think
just -- | screwed up the number. Yes, it's 97.
A Okay.
Yes. | renmenber this emil.

Q Yeah. Okay.
MR. SRI NI VASAN: So just for the record,

Exhibit 97 is a, you know, single-page enmail chain.
The top email is from Tim Sweeney to Joe Kreiner
and Steve Allison dated May 11th, 2019. Subj ect
"Apol ogy - Epic Ganes Store woes."

Q (By M. Srinivasan) And so, M. Kreiner
you' ve anticipated my question. You do recall this
emai |, correct?

A Yes.

04:17: 27

04:17:51

04:18: 01

04:18: 17
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Q (By M. Srinivasan) Do you recall that
the rate of fraud was surpassing 70 percent and

approaching 90 percent, first of all?

04:19: 36
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Page 160 of 321

A Specifically, | don't renenber the
nunbers. But this emnil states it; so | would

i mgi ne that's correct.

04:19: 40
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(Exhi bit 0098 was narked for
identification by the court reporter and is
attached hereto.)

MR. SRI NI VASAN: And Exhibit 98 is a
two- page email chain. The originating email is
from Hector Sanchez to various people, including

M. Kreiner. It was sent on Septenber 9th, 2019,

04:23:10

04: 23: 42
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Epic Games, Inc. v. Apple Inc., No. 4:20-cv-05640-YGR-TSH (N.D. Cal.)

Deposition Designation of Haseeb Malik
(February 12, 2021)

Time
Apple Inc.’s Epic Games, Inc.’s
Designations Designations
(Yellow Highlight) (Blue Highlight)
9 minutes 14 seconds 1 minute 31 seconds
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** HIGHLY CONFIDENTIAL PURSUANT TO PROTECTIVE ORDER **

UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF CALI FORNI A
OAKLAND DI VI SI ON

I N RE APPLE i PHONE TRUST Case No. 4:11-cv-06715YGR
4:11-cv-06714- YGR and

LI TI GATI ON 4:19-cv-03074- YGR

S’ N N N NS

** HI GHLY CONFI DENTI AL PURSUANT TO PROTECTI VE ORDER **
REMOTE VI DEOTAPED DEPOSI TI ON OF HASEEB MALI K
Fri day, February 12, 2021

Vol une |

Reported by:
NADI A NEVWHART
CSR No. 8714
Job No. 4453673
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** HIGHLY CONFIDENTIAL PURSUANT TO PROTECTIVE ORDER **

VWhil e you were at

position?

Epi ¢ Ganes,

A Director of nobile publishing.

what was your

09: 22: 04
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** HIGHLY CONFIDENTIAL PURSUANT TO PROTECTIVE ORDER **

(Exhibit 506 was marked for identification
and is attached hereto.)
BY MR. DOREN
Q And, M. Mlik, the next exhibit will be 10: 56: 37
Exhibit 506. |It's a nultipage docunent bearing
Bat es numbers EPI C 00407322 through 332. And it is
a series of -- it looks like a text string between
you and M. Payne on -- from Saturday, August 3,
2019. 10: 57: 06
Just wait for that to come up, and pl ease
take the time you need to reviewit.
M5. MOSKOW TZ: It's not a text chain. |
think this would have been a Hangouts in the
production format. 10: 57: 19

MR. DOREN: Thank you.
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First of all, M. Milik, do you -- have you
had a chance to review Exhi bit 5067
A Yeah, for the -- yeah, | -- 1| tried to go
t hrough the 11 pages as quick as | coul d. 11:02: 48
Q Yeah. And to the extent you need nore tine
with the docunent along the way, you just tell nme.
Now, do you recogni ze this as a Hangout
exchange between yourself and M. Payne from
August 2019? 11: 03: 06
A Yes.
Q@ And what is a Hangout?

A It's Google's chat client.
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Q And your next entry -- entry says (as read):
"And for God's sake, why do we hate
Appl e?"
And that was a question you had on August 3,

2019, correct?

THE WTNESS: | -- yeah. As you can tell by
my tonality in this conversation, | appear quite
frustrated as a new enpl oyee not being able to
figure out how to effectively do my job. And so |

am wonderi ng why we are struggling with the

11: 11: 46

11:12: 22
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** HIGHLY CONFIDENTIAL PURSUANT TO PROTECTIVE ORDER **

platforms |I'm supposed to work on.
BY MR. DOREN:
Q And your perception at the tine was that Epic
hat ed Apple, correct?
A The language |'musing here is ne trying to 11:12: 32
figure out why the relationship is not the sane as
what |'mused to at ot her conpanies.
Q Wth Apple?
A Wth -- with Apple, uh-huh.
Q And what you wrote was (as read): 11:12: 44
"And for God's sake, why do we hate
Appl e," correct?
A That's what | wote.

Q And that was the question you had as of that

date, correct? 11:12: 56
A Yeah. So look, I -- so as | nentioned, | was
having a pretty tough time at this period of being 11:13:09
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** HIGHLY CONFIDENTIAL PURSUANT TO PROTECTIVE ORDER **

there for a few nonths and not understandi ng why we

wer e having sonme of the chall enges we were having

with nobile conming -- that | amconming froma -- a

pretty strong nobil e background, and this felt

different to ne for the world's | argest gane. 11:13: 27
Q And -- and what chall enges did you believe

that the conpany was having with nobile after --

once you had been at the conpany for three nonths?

A So the Android ones which were, as |

ment i oned, numerous steps i nposed by the operating 11:13: 39
systemto -- to scale the game -- so you have to

remenber, if nmy -- if ny job performance is -- is

based on growing the mobile -- nobile users but I'm

running into these hurdles, it's quite frustrating.
And then regarding Apple, by this time, |'ve 11:13: 58
al ready encountered a nunmber of delays and so on in
the review process. And so | amtrying to figure
out through talking to this coll eague on why we're
havi ng all of these del ays through the review
process and -- and so on with Apple. 11:14:12
Q And what review process are you talking
about ?
A So sonetines it takes a long tine to get a --
a Fortnite build -- or it took a long tine to get a

Fortnite build through the review process at Apple 11:14: 26
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relative to the speed in which the same buil ds woul d

go through on the other platforns.
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** HIGHLY CONFIDENTIAL PURSUANT TO PROTECTIVE ORDER **

Q And if you go down further at 8- -- or sorry,
13:58: 21, M. Payne says (as read):
"l don't have the inpression that
our relationship is regularly 11:34: 19
ant agoni stic. Epic has been
on-stage in several big Apple
presentations in the |last couple of
years."
Do you see that? 11: 34: 27
A Uh- huh, yes, | see that.
Q@ And you -- and you understand that to nean
that Epic had made -- created opportunities for Epic
to present at Apple events, correct?
A From nmy under st andi ng, the conpany had been 11: 34: 41
invited to share ganmes in the past on -- at
wor | dwi de devel oper conference. So that's where
was -- this is all sort of comng from and it -- it

shoul d be better than the way it is.
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Q H, M. Malik. W are preparing the next 11: 58: 14
exhibit in order, which will be Exhibit 507, which
is a deck entitled "Fortnite Mbile Adam Sussman
Onboardi ng - January 2020."
And it -- it -- the first page bears your

nane and Brian Chu's nane. The docunent i s Bates 11: 58: 39
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nunmbers EPI C_00126433 t hrough 487
So once that cones up, take the tinme to

fam liarize yourself with it, but to the extent |

have specific questions, | will direct you to the --
the places that | have questions about. 11:59:
(Exhi bit 507 was marked for identification 11:59:

and is attached hereto.)
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Q M. Milik, have you had an opportunity to
revi ew Exhi bit 5077

A Yes.

Q And this docunent is entitled "Adam Sussnan
Onboardi ng - January 2020."

Do you recall this document?

A Yes, | -- | do.

Q And what is it?

A This was a collection of slides that
| eadershi p asked us to pull together to be shared

with Adam Sussman when he joi ned the conpany.

12: 02: 49

12: 03: 02
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** HIGHLY CONFIDENTIAL PURSUANT TO PROTECTIVE ORDER **

(Exhi bit 508 was marked for identification
and is attached hereto.)
BY MR. DOREN
Q M. Mlik, you were presented with

Exhi bit 508, which is a docunent bearing Bates
nunmbers EPI C 00385868 t hrough 902

It begins with an email fromyou to
Devin Wnterbottomw th attachnments, "Mobile
Busi ness Update - March 2020," and it does indeed
include or is followed by a deck entitled "Mobile
Busi ness Update - March 2020."

Can you pl ease just take a nonment to
fam liarize yourself with this docunent. And as
with the |last deck, | will point you to specific
areas of interest.

A Ckay.

12: 31: 27

12: 31: 41

12:32: 05
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** HIGHLY CONFIDENTIAL PURSUANT TO PROTECTIVE ORDER **

Q And have you had an opportunity to review
Exhi bit 508?
A Yes. This looks like the nobile business --
Q Let me ask, let ne ask, |let me ask.
And do you recogni ze this docunent?
A Yes, | recognize this docunent.
Q And what is it?

A This is the nobil e business update dated

March 2020.

Q And what was -- why was this docunent
created?

A As far as | recall, | believe this was to be

presented to (technical difficulty.)

12: 33: 35

12: 33: 46
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** HIGHLY CONFIDENTIAL PURSUANT TO PROTECTIVE ORDER **

A | believe this presentation was put together

to be presented to Adam Sussman.
Q And who prepared this -- this presentation? 12: 34: 24
A Al of the people on that -- on -- which was

the nmobile teamat Epic. So you're nunber 5870, all

the people on this slide participated in putting

this presentation together.
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** HIGHLY CONFIDENTIAL PURSUANT TO PROTECTIVE ORDER **

(Exhibit 510 was marked for identification
and is attached hereto.)
BY MR. DOREN:
Q Mr. Malik, you have in front of you
Exhibit 510, which is a three-page document bearing
Bates numbers EPIC 00428883 through 885.
If you could please take a moment to review
this email string.

A Okay.

12:44:56

12:45:51
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** HIGHLY CONFIDENTIAL PURSUANT TO PROTECTIVE ORDER **

Q And who was the source of that information to

you?
A So again, like | had nentioned before, 01:52: 41
these -- ne carrying out these things was under the

direction of Epic | eadership and the peopl e that
were above nme. So Ed Zobrist, Matt Weissinger and
so on.

Q You were just follow ng orders? 01:53: 00
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** HIGHLY CONFIDENTIAL PURSUANT TO PROTECTIVE ORDER **

A Just follow ng orders.

(Exhibit 511 was marked for identification

and is attached hereto.)
BY MR. DOREN

Q Exhibit 511 is another emmil string. It

begi ns on EPI C 00431657 to 659. And the top enmi
on the first page of Exhibit 511 is from
Adam Sussman to you, dated Friday the 24th of
January of 2020.

Can you pl ease take a nonent, please, and
revi ew Exhi bit 511.

A  Ckay.

01: 53: 30

01: 53: 50
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Q Okay. Then on January 23rd, at 1:48 p.m,
you send this string -- you forward this string to
Adam Sussman, correct?

A Yes. | was asked to catch Adam up on all 01:58:11
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** HIGHLY CONFIDENTIAL PURSUANT TO PROTECTIVE ORDER **

things mobile, and so I started forwarding different
emails. This was one of them.
Q Okay. And you tell him that (as read):
"For background, we had submitted a
build of Google Play that included 01:58:25
Epic payment only," correct?
A Yes, that is what I wrote there, uh-huh.

Q And that was an accurate statement?

A Yes
And that's an accurate statement as of
January 23rd, 2020°?
A Yes. I summarize what had happened in a few
short paragraphs for the new executives to join.
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Epic Games, Inc. v. Apple Inc., No. 4:20-cv-05640-YGR-TSH (N.D. Cal.)

Deposition Designation of David Nikdel
(February 8, 2021)

Time

Apple Inc.’s Epic Games, Inc.’s
Designations Designations

(Yellow Highlight) (Blue Highlight)

8 minutes 58 seconds 10 seconds

183



(o) WO 2 I~ VO R N B

10

11
12

13
14
15
16
17
18
19
20
21
22
23
24
25

Case 4:20-cv-05640-YGR Document 495 Filed 04/27/21 Page 185 of 321
HIGHLY CONFIDENTIAL UNDER THE PROTECTIVE ORDER

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
OAKLAND DIVISION

EPIC GAMES, INC.,
Plaintiff,

Counter-defendant,

vs. Case No. 4:20-cv-05640
YGR
APPLE INC.,
Defendant,
Counterclaimant.
IN RE APPLE IPHONE Case No. 4:11-cv-06714
ANTITRUST LITIGATION YGR

(caption cont'd)
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HIGHLY CONFIDENTIAL UNDER THE PROTECTIVE ORDER

DONALD R. CAMERON, et al.,

Plaintiffs,
vVS. Case No. 4:19-cv-03074
YGR
APPLE INC.,
Defendant.

**HTIGHLY CONFIDENTIAL UNDER THE PROTECTIVE ORDER**
Z0OOM DEPOSITION OF DAVID NIKDEL
(Reported Remotely via Video & Web Videoconference)
Raleigh, North Carolina (Deponent's location)
Monday, February 8, 2021

Volume I

STENOGRAPHICALLY REPORTED BY:
REBECCA L. ROMANO, RPR, CSR, CCR
California CSR No. 12546

Nevada CCR No. 827

Oregon CSR No. 20-0466
Washington CCR No. 3491

JOB NO. 4435328

PAGES 1 - 227
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HIGHLY CONFIDENTIAL UNDER THE PROTECTIVE ORDER

THE COURT REPORTER: If you could raise
your right hand for me, please.
THE DEPONENT: (Complies.)
THE COURT REPORTER: You do solemnly
state, under penalty of perjury, that the testimony 09:10:02
you are about to give in this deposition shall be
the truth, the whole truth and nothing but the
truth?

THE DEPONENT : I do.

Page 14

Veritext Legal Solutions
866 299-5127

186




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 4:20-cv-05640-YGR Document 495 Filed 04/27/21 Page 188 of 321
HIGHLY CONFIDENTIAL UNDER THE PROTECTIVE ORDER

EXAMINATION

Q. Good morning, Mr. Nikdel. Could you

state your full name for the record, please.

A. David Abbas Nikdel.

09:10:25
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HIGHLY CONFIDENTIAL UNDER THE PROTECTIVE ORDER

Q. All right. Tell me what your current
position is at Epic.

A. My current position at Epic is as senior
online and game play programmer. That means that I
work on the back-end services for Fortnite

currently.

09:12:25
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HIGHLY CONFIDENTIAL UNDER THE PROTECTIVE ORDER

Q. (By Ms. Yang) Okay. Mr. Nikdel, I
direct your attention to the document that we've
marked as Exhibit 161, which is Bates-numbered
Epic 00420862.

A. Okay.

Q. And this is an email from Ed Zobrist on

01:35:27

01:35:43
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HIGHLY CONFIDENTIAL UNDER THE PROTECTIVE ORDER

April 24, 2020; is that correct?

A. That i1s correct.

Q. Do you remember receiving this email at
the time?

A. Yes, I do.

Q. And what was the role that you had with

respect to Project Liberty?

A. I was brought in to assess technical
feasibility.
Q. And what do you mean by "technical

feasibility"?

01:35:47

01:35:56

01:36:59

01:37:16
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A.

Would it technically be possible to

provide Epic payments on these platforms and

whether or not -- and how much time it would take

to do so.

01:37:17
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HIGHLY CONFIDENTIAL UNDER THE PROTECTIVE ORDER

And so part of your role in Project

Liberty was to make sure that Epic would be able to
implement a payment mechanism that would function
properly?

A. That's correct. Well, specifically, we 01:39:24
already had a payment mechanism that functioned
properly. The intention was to expose it on that
particular platform.

Q. And another objective you had in
designing -- in evaluating technical feasibility of 01:39:39
Project Liberty was whether it could be done in a
way that would not be obvious to Apple?

A. That was something that we had
investigated to see if it would make sense to put

effort towards as a means of contingency planning. 01:39:55
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Q. And what was the result of that 01:40:01
investigation?
A. So the -- the end conclusion was that we

decided not to do anything out of the ordinary with
our implementations with respect to, like, 01:40:09
obfuscating the code other than having it not
enabled at the time that we submitted.
Q. What were the obfuscation tactics that

Epic considered?

THE DEPONENT : Well -- sorry. We
generally looked at -- so we do encrypt some pieces
of -- of the build for preventing users from

investigating them until we're ready to go live
with them. We looked at maybe doing that. We 01:40:42
decided not to do that.
The -- there was generally just sort of,
like, a question of how obvious would it be from
anybody who was to dump strings on the app, for
instance, which was a mechanism that users would 01:40:55
often use to look at a build.
We also didn't want anybody -- Apple
notwithstanding, anybody, users included, to -- to
understand that we were thinking about doing this

until we decided to actually pull the trigger and 01:41:12
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enable it. But I don't think that decision was

made until pretty late in the process.

01:41:14
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And so -- so what Epic wanted to not be 01:44:44
obvious to Apple was the ability of Version 13.40

to add the interface for the web payment process?

A. The -- yeah, the -- the ability to turn
on multiple payment processors was not enabled in 01:45:11
13.40. So we did not want to be -- we did not want

that to be part of the evaluation.
Q. And if it was part of the evaluation,

would Epic have expected Apple to reject that app,

the update? 01:45:27
A. If we had enabled multiple payment

providers and then submitted it, I believe Apple

would have rejected it, yes.
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Q. (By Ms. Yang) If you could open Exhibit
162, which is the document bearing Bates Number
EPIC 04040995. And just let me know when you are
there.

A. Okay.
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Q.

document?

A.

All right.

Yes,

I

do.

Do you recognize this

02:00:19
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Q. And Epic didn't implement its payment --

it's Epic direct payment hotfix into any of the

consoles; 1is that correct?

A. The --

contain the same

the 13.40 build did

code for supporting

payment providers that was submitted

consoles, but we haven't hotfixed on

technically
multiple
to the

more than one

payment provider on any other console other than

Apple and Google.

02:01:51

02:02:08
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Q. Is it consistent with your understanding 02:13:18

that i0S is a relatively small market for Fortnite?

A. I mean, the 10S is a very large market in
general. Compared to the other consoles in
Fortnite in particular, yes, it's -- it's 02:13:29

comparative small.
Q. Right. So looking at this chart, PS4,
that platform has almost 40 percent of all

projected revenue for Fortnite in 2020; is that

correct? 02:13:43
A. That's correct.
Q. Compared to 5.8 percent for i0S?
A. Correct.
Q. And, similarly, Xbox One is 24.0 percent?
A. Yes. That's correct. 02:13:58
Q. And that's multiples higher than i0S?
A. That is four times higher than iOS.
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Q. What was Epic's expectation as to whether
or not i0OS and Google Play players would migrate to
other platforms if Fortnite become unavailable in

i0S and Google Play?

THE DEPONENT: So I think it's an
important distinction -- I think it's an important
distinction to look at the fact that what's
actually being said here is that 44 percent of
players already played on multiple platforms. So
the expectation we had was that anyone who was

already on more than one platform would be able to

02:15:02

02:15:17

02:15:29
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continue to play on the other platforms that they

already played on. There's no statement as to

expectations for users to migrate.

Q. (By Ms. Yang) And that's because

Fortnite is a game that enables cross-play and

cross-progression; is that correct?

A. If you're lucky enough to have more than

one device to play on, yes.

Q. And it seems like 44 percent of the

revenue in April 2020 came from people who had more

than one device?

A. 44 percent of the i0S revenue came from

people who also had another device, yes.

Q. And for those people it would have been a

fairly seamless experience to transfer from playing

Fortnite on i0OS to transfer to play on whatever

other platform they had?

THE DEPONENT: Yeah.

reasonable to assume that they started playing on

one of the other platforms since -- since iOS 1is
a -- was a later release target for us. The fact
that there -- it's possible to make purchases using

I think it's

mobile is somewhat attractive to people who play

console primarily. But I don't think that, for

02:15:32

02:15:46

02:15:59

02:16:13

02:16:23

02:16:42
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mobile-centric players,

easy for them to move over,

way in which you play tends to be different when

you're playing mobile.

it would be particularly

especially given the

02:16:47
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Q. Was the Project Liberty team given 02:35:13
specific instructions not to reveal Epic direct
payment plans to Apple before it launched?

A. Our general instructions for -- for all
of Fortnite are not to talk about anything until 02:35:25
it's launched outside of the company. That's just
general policy.

Q. Were there any specific instructions

given about sensitivity of Project Liberty in

particular? 02:35:45
A. There were -- it was on a need-to-know
basis. That's true.
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MS. YANG: All right. 1If you could turn 02:36:50
to the document that we've marked as Exhibit 164 --
(Exhibit 0164 was marked for
identification by the court reporter and is
attached hereto.) 02:36:58
MS. YANG: -- which is Bates Number

EPIC_00181306.

Q. (By Ms. Yang) Okay. Do you recognize 02:37:32
this document?
A. Let's see.

Yes, I believe I recall this one.
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Epic Games, Inc. v. Apple Inc., No. 4:20-cv-05640-YGR-TSH (N.D. Cal.)

Deposition Designation of Nicholas Penwarden
(January 26, 2021)

Time

Apple Inc.’s Epic Games, Inc.’s
Designations Designations

(Yellow Highlight) (Blue Highlight)

27 minutes 18 seconds 3 minutes 13 seconds
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UNI TED STATES DI STRI CT COURT
NORTHERN DI STRI CT OF CALI FORNI A
OAKLAND DI VI SI ON

EPI C GAMES, | NC.,
Pl aintiff,
Count er - def endant ,

VS. Case No. 4: 20-cv-05640
YGR
APPLE | NC. ,

Def endant ,
Count er cl ai mant .

| N RE APPLE | PHONE Case No. 4:11-cv-06714
ANTI TRUST LI TI GATI ON YGR

(caption cont'd)
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DONALD R. CAMERON, et al.,

Plaintiffs,
VS. Case No. 4:19-cv-03074
YGR
APPLE | NC. ,
Def endant .

ZOOM DEPOSI TI ON OF NI CHOLAS PENWARDEN & EPI C GAMES,
I NC'S 30(b) (6) CORPORATE REPRESENTATI VE
(Reported Renptely via Video & Web Vi deoconference)

Chapel Hill, North Carolina (Deponent's | ocation)
Tuesday, January 26, 2021
Vol ume |

STENOGRAPHI CALLY REPORTED BY:
REBECCA L. ROMANO, RPR, CSR, CCR
California CSR No. 12546

Nevada CCR No. 827

Oregon CSR No. 20-0466

Washi ngt on CCR No. 3491

JOB NO. 4430767

PAGES 1 - 248
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Case 4:20-cv-05640-YGR Document 495 Filed 04/27/21 Page 209 of 321

THE COURT REPORTER: You do sol emmly
state under penalty of perjury that the testinony
you are about to give in this deposition shall be
the truth, the whole truth, and nothing but the
truth?

THE DEPONENT: | do.

09: 13: 38
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Q And when did you start your job at

Epi ¢ Ganmes? 09: 16: 16
A | started in 2011, April -- April 2011,
bel i eve.
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Case 4:20-cv-05640-YGR Document 495 Filed 04/27/21 Page 211 of 321

Q And what are your current
responsibilities as the vice president of
engi neeri ng?

A. I amresponsible for the engi neering team
that -- that create Unreal Engine. |'mresponsible
for the engineering teamthat work on Fortnite.

And then, nore generally, I'mresponsible for the
sort of engineering processes and practices that we

have at Epic on those teans.

09: 16: 59

09:17:15
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Case 4:20-cv-05640-YGR Document 495 Filed 04/27/21 Page 212 of 321

And do you know how the -- how Epic 09: 31: 54

noneti zes the Unreal Engine?

A | do.
After the first mllion dollars of gross
revenue, |icensees who use the engine are -- or pay 09: 32: 05

5 percent of their revenue as a royalty to Epic.
Q And is that -- is that in perpetuity?

A As far as |I'm aware, yes.
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Case 4:20-cv-05640-YGR Document 495 Filed 04/27/21 Page 213 of 321

8 Q Sure. |'m speaking colloquially, but the

9 point that I'mgetting at is Unreal Engine is a

10 busi ness? 09: 37: 40
11 A. That's right. Unreal Engine is a

12 busi ness.

13 Q And in order to continue to provide that

14 service, Epic seeks to nake a profit on Unrea

15 Engi ne through the nonetizati on nodel that we 09: 37: 53
16 di scussed earlier?

17
18
19 THE DEPONENT: Simlar answer. | believe

20 that Epic does seek to make a profit. But, again, 09: 38: 02
21 how much profit we receive from Unreal Engine

22 versus ot her products, | don't know

23
24

25
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Case 4:20-cv-05640-YGR Document 495 Filed 04/27/21 Page 214 of 321

Q Okay. And can you describe for nme a
little bit the cross-platform capabilities in
Fortnite?

A Sure. Fortnite is -- so Fortnite,
utilizing the Unreal Engine, we create -- we've
basically created a single gane where the same gane
| ogi c runs on each of the consoles that we support:
PC, Mac, the nobile platforms that we support.

And by utilizing the tools in Unrea

Engi ne, artists are able to author the content once

09: 43: 08

09: 43: 34
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Case 4:20-cv-05640-YGR Document 495 Filed 04/27/21 Page 215 of 321

and then the engine handles a | ot of the 09: 43: 37
pl atform specific differences related to, for
i nstance, graphics techniques or how to play audio

on i ndi vi dual devices.

For all of the platfornms on which
Fortnite is available, are there differences 09: 44: 22
bet ween the user experience on each of those
different platfornms between consol es, npbil e,
tabl ets, and what not ?
A In terns of the game play experience
itself, we do our best to -- it's -- let ne 09: 44: 35
rephrase that.
It's fundanentally the same game. So it
is the sane game nmechanics. Players on different
pl atforms can participate in the same gane at the

sane time all playing by the same rules. The 09: 44: 49
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Case 4:20-cv-05640-YGR Document 495 Filed 04/27/21 Page 216 of 321

differences are primarily visual or related to
i nput .

So sonme players will use a keyboard and
nouse; sone players, a controller; some players, a
touchscreen interface, of course, particularly on
nobi | e devices. And, again, in terns of the visua
quality, depending on the performance
characteristics of the hardware, sone platfornms
will use | ower polygon nodels or |ower resol ution
textures or different rendering techni ques that are

nore apt for the particular platform

Q And what about -- are all of the sane
features in the games in terns of purchases, skins,
dances, and whatnot the sane across all of the
pl at f or ns?

A | believe that they are.

Q And so if sonmebody has Fortnite on a
Pl ayStation 4 and they log in and -- to -- to

access the app on their iPhone, they have access to

09: 44: 55

09: 45: 06

09: 45: 29

09: 46: 01

09: 46: 16
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Case 4:20-cv-05640-YGR Document 495 Filed 04/27/21 Page 217 of 321

the sanme -- the same content that they have
purchased, for exanple?

A | believe that you have access to all the
same content across -- all the content that you own
across platforns.

Q And is it also true for -- you will have
to forgive ny ignorance here, but | don't know if
there are levels in Fortnite or if there's sone way
of tracking your progress on the gane. |s that
mai nt ai ned across the different platfornms?

A Yes. We call it cross-progression, but
your progression through the gane is -- is

mai nt ai ned across pl atforns.

09: 46: 20

09: 46: 33

09: 46: 46
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Case 4:20-cv-05640-YGR Document 495 Filed 04/27/21 Page 218 of 321

And we don't need to get into the
details, but essentially Epic enters into certain
license agreenents with Apple for the ability to
use Apple's proprietary software; is that right?

A Yes, | believe that to be true.

Q And without entering into those |icense
agreenments with Apple, Epic would have no right to
use any of that proprietary software; is that

right?

THE DEPONENT: | expect that is true.

09: 55: 13

09: 55: 28

09: 55: 39
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Case 4:20-cv-05640-YGR Document 495 Filed 04/27/21 Page 219 of 321

It looks |like we have Exhibit 18 up

And for the record, I'll note that we
have marked as Defendant's Exhibit 18 a docunent
Bat es- st anped EPI C_01920438.

And feel free to take a nonent to | ook at
this, M. Penwarden. But, when you finish, can you
let me know if you recognize this docunent?

A Yes. | see the docunent and recognize

10:12: 22

10: 13: 09
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Case 4:20-cv-05640-YGR Document 495 Filed 04/27/21 Page 220 of 321

Q Ckay. So the third paragraph down in
that email, it says, "Nick had nentioned to me sone
of your positive experiences regarding the Fortnite
devel opnent effort and the role Metal and our i CS
GPU HW SW pl ayed in that effort and, in general and
in particular, in conparison to your experience
with other platforms."

Did | read that correctly?

A You di d.

10: 14: 17

10: 14: 37
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Case 4:20-cv-05640-YGR Document 495 Filed 04/27/21 Page 221 of 321

Q (By Ms. Yang) Sure. But just focusing
on the i Phone iOS platformright now, the --
comparing Apple's Metal APl to the Android OpenGL
APl , Epic had a positive experience in terms of
devel oping Fortnite for i OS conpared to Android;

is that correct?

THE DEPONENT: We had a -- we had a nuch
nore positive experience devel oping Fortnite on --
on i OS using Metal. But |I -- | guess | want to
also clarify that |I'mtal king about the entire
graphics stack here. So it's not specifically
Metal versus OpenGL; it is -- it's Metal, it's the
graphics driver, and the -- the hardware itself.

Again, it gets back to the breadth of

hardware on Android versus the snmall er sanple set

10:18: 41

10: 19: 20

10: 19: 37
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Case 4:20-cv-05640-YGR Document 495 Filed 04/27/21 Page 222 of 321

on Appl e.
Q (By Ms. Yang) Sure.

But you woul d agree that Metal -- Apple's
proprietary Metal software was part of the reason
why the devel opment experience on the iGS
pl atform was better in this case than for

devel opi ng for Android?

THE DEPONENT: To be honest, |'m not
sure. | think the -- specifically to your question
that Metal is -- | take your question to be asking

whet her Metal was the reason or the predom nant
reason or a significant factor. |'mnot sure
OpenGL could also performsimlarly well or be made
to performsimlarly well, | believe.

However, | would al so say that getting
Fortnite running on i OS using Metal was a very
positive experience and, again, easier than the
experi ence we had on Android pl atforms.

Q (By Ms. Yang) All right. And we can
actually, then, look at the top of the page here in
the email from M. Sweeney responding. At the top
of the page, he says, "Yes, we'd be happy to share
sonme quotes on Metal, which had been a dreamto

work with conpared to other things. And we're

10:19: 41

10:19: 50

10: 20: 08

10: 20: 34

10: 20: 59

10: 21: 11
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Case 4:20-cv-05640-YGR Document 495 Filed 04/27/21

Page 223 of 321

happy to either share or support Apple in sharing
any technical details about Fortnite performance,
optim zation, and feature usage on i OS and Mac."
Do you see that?
A | do.
Q Do you agree with M. Sweeney that Meta

had been a dreamto work with conpared to ot her

t hi ngs?

A I would refer to ny previous testinony.
But, again, | agree that working -- | would agree
with working with Metal has been a dream-- or, in

this case, was a dream conpared with working with

OpenGL on Andr oi d.

MS. YANG. And for the record, |I'll note
t hat we have marked as Defendant's Exhibit 19 a

docunment Bates-1abeled EPI C 000011599.

10: 21: 14

10: 21: 27

10: 21: 41
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But

my first question will just be the same thing.

A

Do you recogni ze the docunent?

Yes, | recognize the docunent.

10: 22: 35
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Case 4:20-cv-05640-YGR Document 495 Filed 04/27/21 Page 225 of 321

Q Ckay. And then the next part of that
emai | says, "Here is a starting point: The
performance and features of Metal allowed us to
bring the full Fortnite Battle Royal e experience
to i OS quickly and at higher quality than is
possi bl e with OpenGL."

Did | read that correctly?
A You did.
Q And is that a sentence that you wote in

this emil ?

A | believe it is, yes.

Q And do you still agree with that sentence
t oday?

A I do, with the sane context that | gave
above. Actually, | think the -- the line above

that states it pretty well that the perfornmance
gain over OpenGL, | later qualify that as Android
was the -- was, | say here, "the nunber one
differentiator that allowed us to get Battle Royal e

running on i CS faster than on Android."

10: 25: 17

10: 25: 29

10: 25: 39

10: 26: 01
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Q And it says, "W have been nmki ng use of
Metal on i OS to great effect since its release in
2014. A fast, agile, feature-rich APl Iike Metal
is exactly what we need to bring a ganme designed
for modern consol es and desktops to the
battery- powered i Phone and i Pad."

Do you see that?

A | do.

Q And what does it nean when -- first of

all, do you agree with that statenent?
A | broadly agree with the statement the --
yeah, | broadly agree with the statenent.

Q And what does it nean when the statenent
is -- when -- when -- "a fast, agile, feature-rich
APl |like Metal," what does that phrase mean in the
context of software devel opnent?

A In the context of software devel opnent,

10: 26: 42

10: 27: 00

10: 27: 39

10: 28: 04
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"fast" here is referring to performance, "agile" is

referring to changing of features -- so addition of

new functionality -- and "feature-rich" is the
extent of features supported by the API

Q And according to this statenment, these

are all characteristics that Apple's Metal software

has?

A Yes. | think that's right.

Q And why is that useful -- why are --
those features in the Metal API, why are those
useful to help bring a game designed for consol es
and desktops to a nobile device |ike an i Phone or
i Pad?

A In the context of Metal, one of the
goals, as | understand it, that the engineering
team had was to reduce the CPU cost at the driver
l evel. So reducing CPU cost gets back to the
performance differences that | was referring to
earlier. In addition, reducing CPU costs reduces
battery consunption, which -- which gets to the

part of battery-powered i Phone and i Pad.

Q And so having a fast, agile, feature-rich

APl like Metal will actually inprove the
performance of apps on battery-powered devices; is

that right?

10: 28: 06

10: 28: 32

10: 28: 46

10: 29: 03

10: 29: 28

10: 29: 47
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THE DEPONENT: | think, again, it -- it
allows for applications to performbetter and use
| ess power consunption than they otherw se would on
Appl e' s pl atforns.

Q (By Ms. Yang) And then the next sentence
of this statenent says, "As a devel oper, it bl ows
OpenGL in every way."

Do you agree with that?

A I do. | would quality it as, clearly,
the OpenGL inplenentations that were available to
us at the time on i OS and on Androi d.

Q And then finally the |l ast sentence says
that -- of that first paragraph says, "W were able
to get Fortnite ship-ready on i OS in a handful of
nont hs as we weren't hindered by graphics."

Do you see that?

A | do.

Q And how was Metal able to speed up the
process of getting Fortnite ship-ready on i OS?

A In this case, it was primarily related to
performance. So, again, the perfornmance of the

graphics stack on -- on i 0OS was such that we

10: 29: 56

10: 30: 11

10: 30: 33

10: 30: 46

10: 31: 04
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Case 4:20-cv-05640-YGR Document 495 Filed 04/27/21 Page 229 of 321

didn't have to spend as nuch tinme optim zing for
iOS to get it ready for ship.

Q So, as a result, Epic was label to |aunch
Fortnite on i OS faster?

A Yes, we were able to |launch Fortnite on
i OS than we woul d have been able to had -- had --
i OS's graphics stack had the sane performance
characteristics that it did prior to Metal. That's

an accurate statenment.

10: 31: 09

10: 31: 27
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Does Epic conpensate Apple or pay Apple
for any of the engi neering know how for Apple's
contributions to the collaboration?

A To ny know edge, no, we do not pay Apple
noney for -- for the collaboration -- or for

participating in the collaboration. | nmean, the

nature of the coll aboration is we both believe it's

nut ual Iy beneficial to participate.

11: 03: 14

11: 03: 38
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Q Ckay. And the next sentence says, "Epic
and Apple held weekly conference calls to discuss

exi sting engineering issues as well as anticipated

i ssues with Apple's prerelease software (e.g., beta

OS and/or Xcode) that was made avail able to Epic
t hr ough the Appl e Devel oper Program "
Do you see that?
A Yes, | see that.
Q Is that consistent with your experience
t hat Epic and Apple woul d have weekly conference
calls on engineering issues?

A Yes. | recall we had weekly conference

11:17:13

11:17: 30

11:17: 44
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Page 232 of 321

calls set up between our engineering team and the
GPU software team at Appl e.

Q Did you participate in those weekly
conference calls?

A | used to participate in them | don't
recall specifically what years or tinme frame, but

fromtime to time.

Q Sure. But some engineering team at Epic

has weekly conference calls with an engi neering
team at Apple; is that right?

A Yes, that's my understandi ng.

Q Ckay. About how many Appl e engi neers

woul d participate in those calls?

A. | don't recall an exact nunber. | woul d

say on the order of two to four in nmpst cases.

Q And how | ong woul d those calls last?

A I'"mnot sure. | would say nost of the
calls would take sonmewhere between 30 m nutes and
an hour. |I'mtrying to remember as well -- |
believe on the Epic side, we would typically have
anywhere between three and si x engi neers
participate in those conference calls.

Q All right. The next sentence of the
response says, "These calls covered the foll ow ng

Fortnite-related topics: discovery and

11:17: 47

11:17:57

11:18: 14

11:18: 34

11:18: 58

11:19: 11
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Case 4:20-cv-05640-YGR Document 495 Filed 04/27/21 Page 233 of 321

resol ution of the graphic driver bugs in i OS and
macOS; nmenory usage and bugs affecting Epic's
ability to inplenment and support i OS and nacGCS
features; investigation into rendering issues in
Fortnite caused by Apple's Metal software; and
Epic's testing and providing feedback on Appl e
devel oper tools."

Do you see that?

A | do.
Q And is that accurate to the best of your
know edge?
THE DEPONENT: | believe that is -- that
is an accurate statement. [During the -- during our

devel opnent of Fortnite Unreal Engine on Apple
platforms, we frequently find driver bugs that
cause either graphics glitches or instability in
our products.

Sorry. The -- the instability noted is
nost often in the drivers for macOS or i OS. They
mani f est as bugs in Fortnite or in Unreal Engine.
So we use these conference calls as a way to raise
these issues with the engineering team at Apple so
that they can go and investigate the issues

t hensel ves and hopefully fix the -- the issues

11:19: 14

11:19: 28

11:19: 37

11:19: 56

11: 20: 15

11: 20: 34
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in -- in Metal or i
so that in the next

macQOS, as it were,

n -- in drivers so that when --
rel ease of either i OS or

those bugs are not present.

11: 20: 38
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VWhat is your understandi ng of how Epic
pays Apple for any services or tools provided by
Apple to -- for Epic to create, devel op, or
mai ntain i OS Fortnite?

A My understanding with respect to the

devel oper tools and SDKs is that, |ike nost

11:26: 11

11: 26: 31
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pl atforms, Apple provides those SDKs and tools for
a nonminal fee, simlar to -- to other platforms in
order to encourage -- | expect in order to

encour age devel opers to create software for the

pl at f or ms.

11: 26: 37

11:26: 54
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Q (By Ms. Yang) And for the record we've
mar ked as Exhibit 23 a docunment that begins with
Bat es Nunmber EPI C_00578585.

And 1'Ill ask you, M. Penwarden, to take
a look at this and et ne know if you recognize
t hi s docunent.

A Okay. | recognize the docunent.

Q All right. And this is an email exchange
bet ween a few people at Epic Ganmes, including

yoursel f, from around Novenber 2017; is that right?

11: 44: 46

11: 45: 39
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A

That's right.

11:45: 44
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M5. YANG And, for the record, we've
mar ked as Defense Exhibit 24 a docunent that has
been Bat es-stanped EPI C 00433495.
Q (By Ms. Yang) And after you've had a
chance to take a |l ook at it, can you let ne know if
you recogni ze this docunent.

A Okay. | recognize the document.

11:54: 34

11:54: 49
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Q Was that a frequent type of communication
that Epic would have with Apple in terns of Apple
previ ewing new features that it was working on?

A That woul d happen tine -- fromtinme to
time. I'mtrying to -- I'"'mstruggling with the
word "frequent" that you used.

We would, fromto tine to tine, be
i nformed by Apple of new functionality conming on

Appl e's pl atformns.

11:57: 38

11:57: 57
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Bat es Nunber 495. And there's an emnil sent from
Robert Partington on May 12, 2020, at 2:37 p.m
Do you see that?
A | do.
Q And the first paragraph says, "Checking
in to see how things are going with ARKit 3.5 and
if there are any use cases that enmerged for the

Li DAR scanner in enterprise or virtual sets."

12: 01: 23

12: 01: 34
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Do you see that?

A | see that, yes.

Q Can you explain what the context for that
di scussion is?

A My understanding is that Rob is asking
whet her or not we have custonmers with a use case
for the Li DAR scanner that Apple would be able to
hi ghlight to other devel opers at Worl dwi de
Devel oper Conference, presumably for the purpose of
showi ng of f the features and work that they've
devel oped.

Q And then the next sentence says, "W are
ranmpi ng up for virtual WADC, and | want to get UE
in the best position for any opportunities that
start to pop up."”

Do you see that?

A | do.

Q And just to be clear, WADC is referring
to Apple's Worl dwi de Devel oper Conference; is that
correct?

A | believe that's so

Q And then UE in that context is referring
to the Unreal Engine?

A | understand that to be the case, yes.

Q What types of opportunities would pop up

12: 01: 40

12: 01: 46

12: 02: 10

12: 02: 27

12: 02: 37

12: 02: 48
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for the Unreal Engine at the Worl dw de Devel oper
Conf erence?

A I"'mnot sure | -- | entirely agree with
the premi se of the question. The -- | think the --
my understanding is the opportunities that Rob is
referring to would be opportunities to show
features and functionality at Worl dw de Devel oper
Conference that use the Apple SDK in question
here -- or in this case, the -- the hardware, the
Li DAR scanner on the i Pad.

Q Well, specifically, I'm asking about the
Unreal Engine. He says, "I want to get Unrea
Engi ne in the best position for any opportunities
that start to pop up."”

Is that correct? That's what it says?

A That is what Robert's emil says, yes.

Q Yup

So Unreal Engine, as we discussed
earlier, is a product that Epic nmakes avail able to
third-party devel opers; is that correct?

A That's correct.

Q Were there ever any instances in which
Unreal Engine or other Epic products were, for
exanpl e, featured at Apple's Worl dwi de Devel oper

Conf erences?

12: 02: 51

12: 03: 17

12: 03: 43

12: 03: 53

12: 04: 10

12: 04: 23
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A. In the past we have participated in

Appl e's Worl dwi de Devel oper

Conf erence and shown

techni cal denonstrations that were devel oped using

Unr eal Engi ne.

12: 04: 27
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Q (By Ms. Yang) Okay. And what are the
benefits to Epic of allowi ng cross-platformplay in
Fortnite, for exanple?

A I will speak primarily to the -- to the

engi ne and technol ogy side of things as the ganes 01: 03: 45
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and busi ness side of things, again, is not really
my role at Epic.

But on the technol ogy side one of the
benefits is that it -- it aids us in proving out
the technol ogy of Unreal Engi ne, again running the
sanme content -- or substantially simlar content
and same gane across nultiple platforms.

Q And so Epic can devel op the game once,
and then it can be used in a variety of different

platforms; is that correct? Wth sonme adjustnents

with each platform | understand.
A There's sonme additional work and
engi neering that goes into each -- each platform

t hat we support, but we substantively support the
sane ganme across -- across nultiple platforns.

Q And then end users have the choice of
whi ch platformor platforns that they would like to
choose to be able to play Epic -- Epic ganes like
Fortnite; is that correct?

A Yeah. Players are allowed to choose
which -- which platforns they want to play Fortnite
on.

Q I ncl udi ng sone players -- players have
the option to choose nmore than one platformto play

Fortnite?

01: 03: 49

01: 04: 03

01: 04: 23

01: 04: 38

01: 04: 56

01: 05: 08
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A. That's right. Players may play Fortnite
on several different platfornms.

Q And that includes different platforms in
ternms of you can have the option of playing on a
consol e versus playing on a nobile versus pl ayi ng
on tablet?

A. Yes. A Fortnite player can choose to
play on their phone in the norning and on a console

in the evening if that's what they so choose.

01: 05: 09

01:05:19
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MS. YANG All right. For the record,
this is Defense Exhibit 29, which is the docunent 01: 44: 59
Bat es- st anped EPI C_00033947.
Q (By Ms. Yang) And once you've had a
chance to take a look, if you could confirm whet her

you recogni ze this docunent.

A | see the emanil, and | have ski nmed 01: 46: 49
t hrough it.
Q Okay. So this is another emnil between a

| ot of people at Epic around August of 2018; is
that correct?

A. That's correct. 01: 47: 00
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Q So | ooking at the second page of the -- 01:47: 04
the second page of the emnil, the page that ends
with Bates Number 948, in the m ddl e of the page
there's an email from Arjan Brussee on August 8th,
2018, at 4:59 p.m 01:47: 15
Do you see that?

A. I do.
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Q When was Metal first rel eased?
A | believe it was June 2014 when the first

versi on of Metal was rel eased.

Q (By M. Even) At the tine was Metal a
devel opers' dream conme true?

A No.

Q (By M. Even) Back in 2014, did Apple
reach out to Epic and ask to coll aborate on Metal ?

A Appl e approached Epic in early 2014 to --
to disclose that they were working on Metal and to
get our feedback on the APl and what they were
doing and to help get -- or to get Unreal Engine
runni ng on Metal so that they could understand how
the APl works and perfornms with a -- with a AAA
consol e-styl e graphi cs workl oad.

Q What, if anything, has Epic done from
2014 through 2018 that contributed to Metal

becom ng such a good platform by 2018?

04:42: 18

04:42: 30

04:42: 57

04: 43: 23
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THE DEPONENT: Throughout the years

between -- from 2014 to 2018, Epic and Apple

col | aborated to -- so on our side, we continued to
invest tine and -- and engi neering into supporting
new features on Metal to -- to inproving and

optim zing the engine on Metal and investigating
bugs that we found that were unique to Metal that
were typically in the driver or in the

i npl ement ati on of Metal, and then working with
Apple to be able to provide the GPU software team

with repro cases and informati on about -- about

t hose issues so that they could fix those issues in

Met al

04: 43: 41

04: 44: 05

04: 44: 28
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Epic Games, Inc. v. Apple Inc., No. 4:20-cv-05640-YGR-TSH (N.D. Cal.)

Deposition Designation of Mark Rein
(February 10, 2021)

Time
Apple Inc.’s Epic Games, Inc.’s
Designations Designations
(Yellow Highlight) (Blue Highlight)
14 minutes 53 seconds 19 seconds
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**HIGHLY CONFIDENTIAL UNDER THE PROTECTIVE ORDER**

UNI TED STATES DI STRI CT COURT
NORTHERN DI STRI CT OF CALI FORNI A
OAKLAND DI VI SI ON

EPI C GAMES, | NC.,
Pl aintiff,
Count er - def endant ,

VS. Case No. 4: 20-cv-05640
YGR
APPLE | NC. ,

Def endant ,
Count er cl ai mant .

| N RE APPLE | PHONE Case No. 4:11-cv-06714
ANTI TRUST LI TI GATI ON YGR

(caption cont'd)
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**HIGHLY CONFIDENTIAL UNDER THE PROTECTIVE ORDER**

DONALD R. CAMERON, et al.,

Plaintiffs,
VS. Case No. 4:19-cv-03074
YGR
APPLE | NC. ,
Def endant .

**HI GHLY CONFI DENTI AL UNDER THE PROTECTI VE ORDER* *
ZOOM DEPOSI TI ON OF MARK REI N
(Reported Renpntely via Video & Web Vi deoconference)
Ocal a, Florida Deponent's |ocation)
Wednesday, February 10, 2021
Vol ume |

STENOGRAPHI CALLY REPORTED BY:
REBECCA L. ROMANO, RPR, CSR, CCR
California CSR No. 12546

Nevada CCR No. 827

Oregon CSR No. 20-0466

Washi ngt on CCR No. 3491

JOB NO. 4453817

PAGES 1 - 161
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**HIGHLY CONFIDENTIAL UNDER THE PROTECTIVE ORDER**

Q

A

Q

When did you join Epic Ganes, sir?

Around early 1992.

And you've been with the conpany ever

09: 15: 46

09: 16: 04
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**HIGHLY CONFIDENTIAL UNDER THE PROTECTIVE ORDER**

si nce?

A

Yes.

09: 16: 06
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**HIGHLY CONFIDENTIAL UNDER THE PROTECTIVE ORDER**

Q And are the things that you are invol ved
in today still in the arena of sales and marketing

and sal es and nmarketing strategy?

09: 18: 55
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**HIGHLY CONFIDENTIAL UNDER THE PROTECTIVE ORDER**

A Typically, yes. 09: 18: 57

And do you currently sit on the board of

directors for Epic?

A Yes. 09: 19: 21
Q And how | ong have you been on the board?
A Si nce we created the board.
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**HIGHLY CONFIDENTIAL UNDER THE PROTECTIVE ORDER**

And in the course of your
responsibilities or your job function, have you had
deal i ngs with Appl e?

A Yes.
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**HIGHLY CONFIDENTIAL UNDER THE PROTECTIVE ORDER**

Q Well, while Fortnite was on the
App Store, did Apple offer marketing and
pronoti onal support for it?

A Yes.

09:51:51
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**HIGHLY CONFIDENTIAL UNDER THE PROTECTIVE ORDER**

Q Ckay. And what sort of narketing and 09:51:51
pronoti onal support did Apple provide?
A Appl e woul d feature your app occasionally
when you had sonet hi ng i nportant going on.
Q You nmean -- 09: 52: 08
A Sorry. Apple would feature Fortnite

occasi onal |y when we had sonet hing inportant going

on.
Q And what does that nmean in the context of

an App Store to feature it? 09: 52: 15
A. It neans they would give it a prom nent

pl acenment on one of the pages of the App Store.

Q What ot her sorts of pronotion and
mar keting did Apple provide for Fortnite?
A One tinme they put us up on stage and they
demonstrated Fortnite at one of their -- | can't
remember if it was a devel oper conference or a 09: 52: 54

product | aunch.
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**HIGHLY CONFIDENTIAL UNDER THE PROTECTIVE ORDER**

1

2

3

4

5

6

7 Q Did Appl e and Epic coll aborate

8 effectively on the marketing and pronotional

9 efforts that you do recall?

10 A. I think so. 09: 53: 43
11 Q And did the marketing and pronotion

12 provi ded by Appl e benefit Epic?

13 A | -- 1 think it did.

14 Q How?

15 A Thr ough nore peopl e being aware of the 09: 54: 00
16 gane.

17 Q No matter which platformthey ultimtely

18 pl ayed it on?

19 A Well, the marketing would have been
20 targeted at i OS users. 09: 54: 14
21 Q One of the significant el enents of
22 Fortnite is cross-platform play, correct?
23 A. Yes.
24
25
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**HIGHLY CONFIDENTIAL UNDER THE PROTECTIVE ORDER**

(Exhi bit 188 was marked for
identification by the court reporter and is

attached hereto.)

09: 56: 03

Page 51

Veritext Lega Solutions
866 299-5127

262




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 4:20-cv-05640-YGR Document 495 Filed 04/27/21 Page 264 of 321
**HIGHLY CONFIDENTIAL UNDER THE PROTECTIVE ORDER**

Q (By M. Doren) M. Rein, while you
review that, | will describe for the record that
this Exhibit 188 is a two-page docunment which
contains an email string, and the first page of the
exhibit is EPIC_00010165.

Pl ease take a nonent and review that
docunent .

THE DEPONENT: Yup. |'ve reviewed it.

Q (By M. Doren) Thank you very much, sir.

First of all, do you recognize this as an
emai | chain in which you partici pated including
vari ous Epic coll eagues on January -- from
January 17th, 2018?

A Yes.

09: 56: 08

09: 56: 18

09:57: 02
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**HIGHLY CONFIDENTIAL UNDER THE PROTECTIVE ORDER**

1

2

3

4

5

6

7

8 Q In 2019 Epic hosted a virtual concert

9 with the DJ naned Marshnell o, correct?

10 A | believe it was in 2019, yes. 10: 18: 54

11 Q But you recall the event, correct?

12 A | recall the event. | don't recall the

13 exact date.

14 Q Thank you.

15 And can you descri be what the event was, 10:19: 02

16 pl ease.

17 A The Marshnell o concert was an i n-gane

18 event where we had the Marshnell o character doing a

19 show and to Marshnmell o nusic.

20 Q And for those of us that aren't quite as 10:19: 20

21 hip as others, what is Marshnmello? O who is

22 Mar shnel | 0?

23 A He's a fampus DJ arti st.

24 Q And did Epic consider this to be a major

25 event ? 10: 19: 36
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**HIGHLY CONFIDENTIAL UNDER THE PROTECTIVE ORDER**

A. Yes, | believe we did.

Q And when you say it was "an in-gane

experience," was it within Fortnite?

A It was within Fortnite.

Q And was it available on all platfornms?
A Yes, | believe it was.

Q Meani ng nobil e and consol es and PCs?
A Yes, whatever -- within Fortnite.

Wher ever you pl ayed it.
Q Was it avail able on the web-based

versions of Fortnite?

A What web- based versions of Fortnite?

Q Those avail abl e, for exanple, through
GeForce?

A It should have been, yes.

Q Thank you.
And did viewers purchase tickets to

attend t hat event?

A No.
Q It was free?
A. It was a free event.

Q And did Apple offer marketing support for

the Marshnel |l o event ?
A | believe they did.

Q And do you recall what it was?

10:19: 38

10: 19: 47

10: 20: 07

10: 20: 22

10: 20: 30

10: 20: 47
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**HIGHLY CONFIDENTIAL UNDER THE PROTECTIVE ORDER**

A | believe they did sonme sort of featuring
on the store.

Q And when you say featuring on the store,
what do you nean?

A | think they wwote a story about it or
pl aced a Fortnite imagery in -- in -- in a featured
| ocati on on App Store.

Q And do you recall any other nmarketing or

pronotion that Apple did with Epic around the

event ?
A Appl e Miusic did sone advertising, sone
out door advertising, | believe.

Q Do you recall?

A And featured -- and featured nusic from
the event in Apple Misic.

Q And did you consider that to be a benefit

to Epic's profile?

THE DEPONENT: | -- it hel ped get nore
people to listen to the nusic that was fromthe
Fortnite Marshnmell o concert, perhaps.

Q (By M. Doren) And do you consider that
to be a good thing?

A If you like that kind of nmusic, it's a

10: 20: 52

10: 21: 01

10: 21: 19

10: 21: 32

10: 21: 49

10: 22: 02
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good thing, yes.

10: 22: 04
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**HIGHLY CONFIDENTIAL UNDER THE PROTECTIVE ORDER**

Exhibit 190 is a nultipage email string,
the first page of which begins with an email from
Edward Zobrist to you and others sent on
January 30th, 2019. The docunent bears nunbers

EPI C_00193236 t hrough 40.

Q M. Rein, have you had an opportunity to
revi ew Exhibit 1907

A Yes.

Q And do you recognize it as an enmnil chain

10: 44: 09

10: 47: 57
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anong various Epic enpl oyees, including yourself, 10: 48: 01
from January of 20197

A Yes.
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controll er

promoti ng

A

Q

A

You then go on and state: "Wth
support and if Apple gets behind

that, we could see huge growth on i CS."
Do you see that?

Yes. | wote that.

What did you nmean by that statenent?

I think | nmean what it said. Wth

control and support and if Apple gets behind

pronoti ng,

we could see huge growth on i CS.

11:02: 07

11:02: 18
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**HIGHLY CONFIDENTIAL UNDER THE PROTECTIVE ORDER**

And you nentioned that -- and why is it

good thing to have Appl e advertise your product?

A

Any -- al nobst any advertising for your

product is a good thing.

A

Q
benefi ci al

A.

when t hey

And Apple is a -- a well-known brand?
Yes.

And a highly regarded brand?

Yes.

And being affiliated with Apple is

to Epic?

| believe it's beneficial to Fortnite

are marketing Fortnite.

a

11:08: 18

11:08: 28
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MR. DOREN

Sarah, let's, please, |ook at

11: 26: 55

Page 100

Veritext Lega Solutions
866 299-5127

272




©

[\V)
=

[\S]
\S]

23

24

25

Case 4:20-cv-05640-YGR Document 495 Filed 04/27/21 Page 274 of 321
**HIGHLY CONFIDENTIAL UNDER THE PROTECTIVE ORDER**

Tab 34, which is a document previously marked as
Exhibit 35.
THE DEPONENT: I'm looking at it.
Q. (By Mr. Doren) Great.
And, Mr. Rein, we will be talking about
the last paragraph in your email on page 1, and I'm

going to be asking you some questions about the

Ll gzZEe 56

il g Z27 g 25
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Q. (By Mr. Doren) The first page of the
exhibit begins with an April 15th, 2019, email from
Mr. Rein.

Mr. Rein, you've had an opportunity to
review Exhibit 357

A. Yes.

11:33:06
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Q We' ve di scussed earlier GeForce as -- as

a web -- as a source for a web-accessible version

of Fortnite, correct? 11: 34: 16
A CeForce is a cloud streanmi ng service that

has Fortnite on it.
Q And - -
A Or does now. Sorry.
Q Thank you. 11: 34: 27
And we have in front of us docunents
di scussing an initiative at Walmart call ed Project
Storm back in April 2019, correct?

A Yes.
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Q Is that a trend in gam ng, the
cl oud- based stream ng?

A. | don't knowif I'd say it's a trend.
There are conpanies attenpting to do it.

Q Do you consider that to be the future of
gam ng?

A Not really.

11: 35: 47

11:36: 02
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**HIGHLY CONFIDENTIAL UNDER THE PROTECTIVE ORDER**

Q. (By Mr. Doren) Looking, please, at the

first page of Exhibit 35. And in the third 11:38:59

@), (By Mr. Doren) It was -- it was what
they had to offer as -- as of April 15 as their
streaming service for you to try out; is that fair? 11:40:04
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**HIGHLY CONFIDENTIAL UNDER THE PROTECTIVE ORDER**

3

What I played in our office that date.

11:40:07
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**HIGHLY CONFIDENTIAL UNDER THE PROTECTIVE ORDER**
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**HIGHLY CONFIDENTIAL UNDER THE PROTECTIVE ORDER**

Q Do you know what factors went into
setting the 12 percent conm ssion | evel?

A. Yes.

Q What do you know about that?

A The -- the cost of operating the service
went into -- was one of the factors in deciding
what was a fair anount to charge

Q And when you say cost of operating the
service, what service are you referring to?

A The service of -- that we provide to --
to games that are sold in the Epic Ganes Store

Q You nean the paynent processing service

or do you nean sonething nmore than that?

A |'m -- paynent processing would be one of
t he costs.

Q What ot her costs went into it?

A Sone of the others could be the -- the

actual distribution cost, the internet bandwi dth
cost, the -- you know, the -- the cost of
mai ntaining it.

Q Mai nt ai ni ng the store?

A Yes.

11:42: 45

11: 43: 05

11:43: 22

11: 43: 36

11: 43: 54
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**HIGHLY CONFIDENTIAL UNDER THE PROTECTIVE ORDER**

(Exhi bit 198 was marked for
identification by the court reporter and is
attached hereto.)

Q (By M. Doren) M. Rein, you are

12: 23: 32
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**HIGHLY CONFIDENTIAL UNDER THE PROTECTIVE ORDER**

presented with Exhibit 198, which is a three-page
docunment which contains an email chain. The first
emai | on the docunent at the top of the first page
is dated March 14th, 2018 from Canon Pence to
Dani el Vogel, with cc's to others, including
yoursel f. The docunment bears Bates
No. EPI C 01919888, et cetera.
Pl ease take a nonent and review this

docunent .

A Ckay. | reviewed it.

Q M. Rein, you had an opportunity to
revi ew Exhi bit 198?

A Yes.

Q And is this an email string that you
recei ved on March 14th, 2018 from M. Pence?

A It appears to be, yes.

12:23: 35

12:23:59

12:24: 57

12: 25: 05
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Case 4:20-cv-05640-YGR Document 495 Filed 04/27/21 Page 285 of 321

Epic Games, Inc. v. Apple Inc., No. 4:20-cv-05640-YGR-TSH (N.D. Cal.)

Deposition Designation of Alec Shobin
(January 22, 2021)

Time

Apple Inc.’s Epic Games, Inc.’s
Designations Designations

(Yellow Highlight) (Blue Highlight)

10 minutes 26 seconds 38 seconds
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Case 4:20-cv-05640-YGR Document 495 Filed 04/27/21 Page 286 of 321

UNI TED STATES DI STRI CT COURT
NORTHERN DI STRI CT OF CALI FORNI A
OAKLAND DI VI SI ON

EPI C GAMES, | NC.,
Pl aintiff,
Count er - def endant ,

VS. Case No. 4: 20-cv-05640
YGR
APPLE | NC. ,

Def endant ,
Count er cl ai mant .

| N RE APPLE | PHONE Case No. 4:11-cv-06714
ANTI TRUST LI TI GATI ON YGR

(caption cont'd)
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Case 4:20-cv-05640-YGR Document 495 Filed 04/27/21

Page 287 of 321

DONALD R. CAMERON, et al.,
Plaintiffs,
VS. Case No.

APPLE | NC. ,
Def endant .

4:19-cv-03074
YGR

Z0OOM DEPQOSI TI ON OF ALEC SHOBI N

(Reported Renotely via Video & Web Vid
Ral ei gh, North Carolina (Deponent's
Fri day, January 22, 2021

Vol unme |

STENOGRAPHI CALLY REPORTED BY:
REBECCA L. ROMANO, RPR, CSR, CCR
California CSR No. 12546

Nevada CCR No. 827

Oregon CSR No. 20-0466

Washi ngt on CCR No. 3491

JOB NO. 4422886

PAGES 1 - 259

eoconference)
| ocati on)
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full

EXAM NATI ON

First, would you state and spell your

name, please.

A

Q

Q

Al ec Shobin. A-L-E-C, S-H-OB-1-N.

Who is your current enployer, M. Shobin?

Epi ¢ Ganes. 09: 04: 16

And what city and state do you live in?

Ral ei gh,

Nort h Car ol i na.
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Q You began working at Epic Ganes in

January of 2019?

A That is correct.
Q VWhat is your current title there?
A It should be marketi ng nmanager.

09:08: 11
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Case 4:20-cv-05640-YGR Document 495 Filed 04/27/21 Page 290 of 321

at

Q
Epi c?
A
Q

A

Has that title changed during your tine

No.
VWhat are your current responsibilities?

| do Fortnite marketing.

09: 08: 16

09: 08: 29
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Q Ckay. In your participation in
Project Liberty, were you aware of any goals to
chal I enge the revenue share of the PlayStation or
Xbox pl at f or n??

A. I wasn't aware of any kind of stated
goal s by | eadership in those regards.

Q Were you aware of any goals in
Project Liberty to challenge the revenue share of
Samsung' s Gal axy pl atfornf?

A I was not aware of any goal s of
Project Liberty that were intended to chall enge

Sansung.

10: 24: 59

10: 25: 21

10: 25: 45
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Case 4:20-cv-05640-YGR Document 495 Filed 04/27/21 Page 292 of 321

Q You were -- you were averse to the risk

that as a result of what

Epic did in

10: 30: 56
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Project Liberty, Fortnite m ght be renpoved fromthe
App Store; is that accurate?

A I was -- | was averse to any possible
risk that would jeopardize Fortnite's availability

on the App Store.

10: 31: 01

10: 31: 14
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Case 4:20-cv-05640-YGR Document 495 Filed 04/27/21 Page 294 of 321

Q What do you t
charges in comm ssions?

A | heard previ
30 percent.

Q Ckay. And yo

hi nk you know t hat Sony

ously it was around

u never questioned during

any Project Liberty meeting, why are we chal |l engi ng

the Apple 30 percent but not the Sony 30 percent?

A | don't know
a neeting. |I'msure |

with a col | eague.

if | questioned that during

brought that up casually

10: 59: 51

11: 00: 03
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Case 4:20-cv-05640-YGR Document 495 Filed 04/27/21 Page 295 of 321

Q OCkay. And even though you didn't know
whet her that information was accurate, you were
confortable with the goals of Project Liberty to
chal | enge the 30 percent conm ssion charged by
Appl e and Google; is that accurate?

A I'"m always in favor of hel ping devel opers
get better terns.

Q Well, then, why wouldn't you be in favor
of lowering the conm ssion at Mcrosoft and at
Sony?

A My focus at that time was on nmobile, so
was focused on those platforns.

Q Well, but there were people on
Proj ect Liberty whose focus was on M crosoft and
Sony, right?

A Yeah. Some of those people sat in
meet i ngs.

Q And they never raised their hand and
said, look, if we're going to make life better for
devel opers, we ought to chall enge the Sony and

M crosoft conmm ssions? None of themraised that

11: 00: 57

11:01: 13

11:01: 27

11: 01: 44

11: 01: 53
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Case 4:20-cv-05640-YGR Document 495 Filed 04/27/21 Page 296 of 321

i ssue?
A.

nmeeti ng.

don't recal

if that was raised in a

11: 01: 55
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Case 4:20-cv-05640-YGR Document 495 Filed 04/27/21 Page 297 of 321

Q And in the Project Liberty nmeetings, no 11:17: 40
one asked what Sansung charges on the Gal axy store
in comm ssion?

A | can't recall that com ng up

Q And in the Project Liberty nmeetings, no

one ever nentioned what Sanmsung charges for its 11:17:58
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Case 4:20-cv-05640-YGR Document 495 Filed 04/27/21 Page 298 of 321

Gal axy store?

A | don't recall

Q In the Project Liberty neetings, no one
rai sed their hand and said, hey, while we're going
after these platfornms, we should go after Sansung
too?

A | don't recall

Q In the Project Liberty neetings, no one
rai sed their hand and said, hey, while we're trying
to |l ower the comm ssion for all devel opers, maybe
we should | ook into what Samsung char ges ot her
devel opers?

A | don't recall.

Q In the Project Liberty nmeetings, when
you' re tal king about the fairness or unfairness of

the Appl e and Googl e comni ssi on, nobody thought to

compare that and say, well, what does Sansung
char ge?
A I don't recall
Q Is it your understanding the reason that

there were no di scussions of Sansung was because
M. Sweeney was not interested in targeting
Samsung?

A. | don't recall that either.

11:18: 00

11:18: 14

11:18: 27

11:18: 40

11:18: 56
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Case 4:20-cv-05640-YGR Document 495 Filed 04/27/21 Page 299 of 321

We were tal king about Project Liberty and

t he team nmenbers. You nentioned there are about

100 and 200 members. To your know edge -- well

first, is -- is Project Liberty still a thing at
Epic? |Is that still a teamat Epic?

A I nean, sone of the -- sone nmenbers
from-- that were involved in Project Liberty have
meeti ngs.

11: 35:51

11: 36: 21
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Case 4:20-cv-05640-YGR Document 495 Filed 04/27/21 Page 300 of 321

Q So there are stil
nmeet i ngs ongoi ng?

A. Yes, | believe so

Q Si nce August 2020,

Proj ect Liberty

has the subject of

Samsung' s conm ssi on ever been raised at a

Proj ect Liberty neeting?

A I don't recall that subject being raised.

Q Si nce August 2020,
M crosoft's comm ssion ever

Proj ect Liberty neeting?

has the subject of

been raised at a

11: 36: 24

11: 37: 37

11: 37: 54
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Case 4:20-cv-05640-YGR Document 495 Filed 04/27/21 Page 301 of 321

A I don't recall that subject being raised
at a neeting.

Q And is it also correct that you don't
recall the subject of Sony's comm ssion ever being
rai sed at a Project Liberty neeting since August
20207

A I don't recall Sony's comr ssion com ng
up in a Project Liberty meeting since August 2020.

Q Have there been -- we tal ked about the
fact that one goal of Project Liberty was to
chal | enge the 30 percent comm ssion charged by
Googl e and Apple. Since August 2020, have there
been additional goals sought by Project Liberty?

A. I don't believe any additional goals have

been di scussed.

11: 38: 00

11: 38: 08

11:38: 21

11: 38: 50
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Q (By M. Lo) Exhibit 12 is now up, sir

EPI C_00173272.

Take a | ook at that, and |'m going 04: 21: 55

Page 228

Veritext Lega Solutions
866 299-5127

301




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 4:20-cv-05640-YGR Document 495 Filed 04/27/21 Page 303 of 321

to be asking you about the exchange with Matthew 04: 22: 02

Bengston on the bottom of page 2.

Q It's an email from M. Bengston to you,
correct?
A It appears. |It's addressed to nme. | 04: 26: 35

think there are a number of people on this thread.

Q On his third point, |last sentence on this

page, it says "our strategy." And the full 04: 26: 58
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Case 4:20-cv-05640-YGR Document 495 Filed 04/27/21 Page 304 of 321

sentence is: "OQur strategy for releasing in i OS
first is nostly to disallow Google from having any
reasons for rejecting the app when we submit to the
Play Store, as it is likely they will know exactly
what we are doing here."

Do you see that sentence?

A | see that sentence.

04: 27:00

04: 27:15
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Case 4:20-cv-05640-YGR Document 495 Filed 04/27/21 Page 305 of 321

Q Have you devel oped an under st andi ng t hat
if something is up on the Apple store, it is |less
likely to be rejected by Google in its review
process?

A Li ke reading this, | amnot -- | don't

think that's necessarily sound | ogic.

04: 29: 09
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Q (By M. Lo) Exhibit 13 is -- |ooks like
to be a PowerPoint presentation, EPIC 00126602.
My first question is actually going to be
do you know who created this docunment, and if you
don't, then | may not have any ot her questions for

you.

A. Yeah, it |ooks famliar.

04: 34: 53
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Q

This particular deck, was it created by

the Epic side or the Apple side or sonething else?

A

This was created by Epic to update Apple

to the latest stuff in Fortnite.

04: 36: 05
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Q (By M. Lo) Take a look at 14. And
while you're doing that, Exhibit 14 is -- the top
email is from Andrew G ant to M. Shobin

EPI C_00198749.

Q Al right. The earliest email in this
chain is by you, and you were | ooking for
i nformati on on how qui ckly players nigrate onto a
nobi | e update, correct?

A Yeah. | wanted to understand how qui ckly
pl ayers were getting a new client update.

Q And the reason you were doing that was
you were anticipating that there woul d be an update
with the hot fix inside, yes?

A Yeah. | believe we were trying to figure
out if -- how many people would get the -- the
build, I think 13.40.

Q Ri ght .

Because you wanted the -- you wanted to
maxi m ze the nunber of players who had 13.40 before
you triggered inplementation -- before Epic

triggered i npl ementation of the hot fix, correct?

04:42: 09

04: 44: 15

04: 44: 35

04: 44: 58

04: 45: 14
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Q (By M. Lo) You were asking for this
i nformati on because Epic was trying to maxinm ze the
nunber of users who had updated to 13.4 before Epic
i mpl emented direct payments within 13.4? That's

why you were asking for this information, correct?

A.
| don't -- | don't knowif it is -- if
was | ooking to -- or if anyone here is necessarily
| ooking to maxim ze. | think there was an ask just

to like better understand how quickly players get a
new build so we had sonme kind of frame of

ref erence

04: 45: 25

04: 45: 58
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Epic Games, Inc. v. Apple Inc., No. 4:20-cv-05640-YGR-TSH (N.D. Cal.)

Deposition Designation of Daniel Vogel
(February 15, 2021)

Time
Apple Inc.’s Epic Games, Inc.’s
Designations Designations
(Yellow Highlight) (Blue Highlight)
4 minutes 49 seconds N/A
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HIGHLY CONFIDENTIAL

UNI TED STATES DI STRI CT COURT
NORTHERN DI STRI CT OF CALI FORNI A

OAKLAND DI VI SI ON

EPI C GAMES, | NC.,
Plaintiff,
Count er - def endant ,

VS. Case No.

APPLE | NC. ,
Def endant ,
Count er cl ai mant .

I N RE APPLE | PHONE Case No.

ANTI TRUST LI TI GATI ON

(caption cont'd)

4: 20-cv-05640

YGR

4:11-cv-06714

YGR
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HIGHLY CONFIDENTIAL

DONALD R. CAMERON, et al.,

Plaintiffs,
VS. Case No. 4:19-cv-03074
YGR
APPLE | NC.
Def endant .

**HI GHLY CONFI DENTI AL**
ZOOM DEPOSI TI ON OF DANI EL VOGEL & EPI C GAMES,

I NC.'S 30(b)(6) CORPORATE REPRESENTATI VE
(Reported Renmotely via Video & Web Vi deoconference)
Cary, North Carolina (Deponent's |ocation)
Monday, February 15, 2021
Vol ume |

STENOGRAPHI CALLY REPORTED BY:
REBECCA L. ROVANO, RPR, CSR, CCR
California CSR No. 12546

Nevada CCR No. 827

Oregon CSR No. 20-0466

Washi ngt on CCR No. 3491

JOB NO. 4453645

PAGES 1 - 265
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HIGHLY CONFIDENTIAL
EXAMINATION
Q. Could you please just state and spell
your full name, please.
A. My name is Daniel Vogel. 09:09:05
OF Who is your current employer?

A. Epic Games.
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(Exhi bit 525 was marked for
i dentification by the court reporter and is
attached hereto.)

MR. LO. We have marked, as Exhibit 525,

the 30(b)(6) notice.

confirm | want to confirmthat you understand you
are being designated on the followi ng topics: 2,
6, 14, 18, 19, 32 as to nobile, 33, 34, 36, and 41.
Q (By M. Lo) Do | have that correct?
A I do not have a way to verify that.
M. Even would have to verify that.
MR. LO |I'mokay with counsel verifying
as wel |.
MR. EVEN. | believe that is correct,
subject to the limtations that the parties have

di scussed over tine.

09:11:55

09:12: 15

09:12:52
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HIGHLY CONFIDENTIAL

(Exhi bit 528 was marked for
identification by the court reporter and is
attached hereto.)

Q (By M. Lo) M. Vogel, we've put up
Exhi bit 528. Go ahead and take a | ook at that, and
whenever you are ready, nmy first question is: |Is
this an email you received in the ordinary course

of your work at Epic?

A Okay. Let nme take two minutes to read
it.

Q Pl ease.

A | have skinmed the email .

Q Al right. |Is this an email that you

10: 35: 55

10: 36: 08

10: 38: 23
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HIGHLY CONFIDENTIAL

received in the cour- -- ordinary course of your 10: 38: 25
busi ness at Epic?
A I -- 1 amon the cc, so | assune |

received the emil .
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(Exhi bit 529 was marked for
identification by the court reporter and is
attached hereto.)

Q (By M. Lo) We've marked, as 529, an

11: 10: 27
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HIGHLY CONFIDENTIAL

emai | that you sent.

Take a | ook at that, and when you are
ready, nmy first question is: |Is this an emil that
you sent in August of 2018 in the ordinary course
of your work at Epic?

A Ckay. Let nme read it.

| have skimed the email.

Q This email relates to the security flaw
that was in the initial |auncher for Android,
correct?

A | believe this emnil covers the issue

reported by Google Project Zero.

11:10: 36

11:10: 45

11:15:12
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HIGHLY CONFIDENTIAL

Q (By M. Lo) By the way, you are the 11:29: 31
chi ef operating officer currently; is that right?

A That is nmy title.

Q How | ong have you held that title?

A I want to say since sonmewhere in 2019.

m ght be off by a year. 11:29:52
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HIGHLY CONFIDENTIAL

Q (By M. Lo) OCkay. So prior to
August 2020, why didn't Epic |lower the price of
V-Bucks for -- for people who were purchasing them
on the PCif the fee structure was | ower for Epic

on PC?

THE DEPONENT: Lowering the price of

V-Bucks unilaterally on a single platformwould
result in arbitrage, and | believe there m ght be
ot her contractual requirements there, but | am not
sure. But the main thing, definitely arbitrage.

Q (By M. Lo) Okay. But it -- why is
arbitrage -- why is arbitrage a concern? Don't you
want your users to pay the |least anount for V-Bucks

that they can? Wy is that a concern?

THE DEPONENT: Arbitrage, generally, is a
concern to avoid, say, a Xbox player feeling forced
to purchase on PCto -- for a | ower price, say,
hence identical pricing.

Q (By M. Lo) Wiy is that -- | guess the
question is: Wy is that a bad thing if they can
get a lower price by going to a PC and then going

back to the Xbox to play?

11:42:51

11:43:13

11:43: 39

11: 44: 01

11: 44: 23
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HIGHLY CONFIDENTIAL

A It presumes having a PC. 11: 44: 25
Q Ckay. And so for those don't have a PC
then they just pay a little bit nore.
What's -- what's the concern with that,

from Epic's perspective? 11: 44: 36

THE DEPONENT: And, again, this is ne,
not tal ki ng about on behalf of Epic. But it is ny
under st anding that we wanted to avoid arbitrage
on -- between platforns and having pl ayers, 11: 44: 57
therefore, purchase on the platformthey are not

actual ly playing on.
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