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IN THE UNITED STATES DISTRICT COURT  
FOR THE NORTHERN DISTRICT OF CALIFORNIA 

OAKLAND DIVISION  

PATRICK CALHOUN, et al., on behalf of 
themselves and all others similarly situated, 

Plaintiffs, 

v. 

GOOGLE LLC, 

Defendant. 

Case No. 4:20-cv-05146-YGR-SVK 

PLAINTIFFS’ [PROPOSED] SUR-REPLY IN 

SUPPORT OF THEIR OPPOSITION TO 

GOOGLE’S MOTION FOR SUMMARY 

JUDGMENT  

REDACTED VERSION OF DOCUMENT SOUGHT TO BE SEALED 
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such thing in the Terms. Instead, as set forth above, the Google Terms expressly states that its 

“developer API products have their own terms.”2 

 Further, although Google relies upon the Google Privacy Policy, that Policy itself 

incorporates and hyperlinks to the Chrome Privacy Notice in a section titled “Related Privacy 

Practices – Specific Google services” in which the Privacy Policy says that “[t]he following privacy 

notice provide additional information about some Google services” and links to the Chrome Privacy 

Notice in the first bullet-point.  

 The first sentence of the Chrome Privacy Notice promises users that it is the document to 

“[l]earn how to control the information that’s collected, stored, and shared when you use the Google 

Chrome browser[.]” It then makes the following express or implied promises at issue here: 

 
1. “You don’t need to provide any personal information to use Chrome[.]”  
 
2. “The personal information [including “browsing history information” and 

“cookies”] that Chrome stores won’t be sent to Google unless you choose 
to store that data in your Google Account by turning on sync[.]”  

 
3. “In general, the fact that you use Chrome … does not cause Google to 

receive any additional personally identifying information about you.” 
 
4. The section for “Sync” states that “When you sign in to the Chrome browser 

…. and enable sync with your Google Account, you personal information 
is saved in your Google Account on Google’s servers so you may access it 
when you sign in and sync to Chrome on other computers and devices. This 
personal information will be used and protected in accordance with the 
Google Privacy Policy. This type of information can include: browsing 
history. Sync is only enabled if you choose.” 

 
5. Unless a user syncs and enabled “Google Web & App Activity,” “Google 

will only use your Chrome data after it’s anonymized and aggregated with 
data from other users.”  

The late-produced discovery from Google demonstrates that it breaks all these promises.  

B. PRODUCTION OF NAMED PLAINTIFF DATA FURTHER REFUTES 
GOOGLE’S CONSENT ARGUMENTS  

The production of Named Plaintiff Data has been a long and arduous process, involving the 

assistance of a Special Master, the imposing of sanctions against Google for discovery misconduct, 

and two preservation orders. The results of these efforts – which remain ongoing – shows (1) 

 
2 As set forth below, Google executives have internally recognized this, stating, “Consent is no 
longer consent if you think of ads as a product.” 
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disclosed 

in the Chrome Privacy Notice (which expressly states personal information “won’t be sent to 

Google” at all unless one enables sync); (2) that the information Chrome sends to Google for not 

synced users ; and, (3) that even when looking to the 

documents on which Google based its consent arguments, i.e. , Google still 

violates key promises to users vitiating any purported consent obtained.  

1. Ongoing Production of Named Plaintiff Data Demonstrates a Scope and 

Nature of Misconduct that Far Exceeds any Purported Consent 

Google’s production of Named Plaintiff Data contradicts Google’s claimed consent. It is 

well settled that, “[i]n order for consent to be actual, the disclosures must ‘explicitly notify’ users 

of the practice at issue.” In re Google RTB Consumer Privacy Litig., 2022 WL 2165489, at *10 

(N.D. Cal. Jun. 13, 2022) quoting In re Google, Inc., 2013 WL 5423918, at *13 (N.D. Cal. Sept. 

26, 2013); see also Campbell v. Facebook, Inc., 77 F. Supp. 3d 836, 847–48 (N.D. Cal. 2014). In 

determining whether the “practice at issue” was adequately disclosed, courts consider “[t]he nature 

and volume” of the at-issue data as an important fact in determining whether a defendant obtained 

consent. See, e.g. In re Facebook Internet Tracking Litig., 956 F.3d 589, 603 (9th Cir. 2020); In re 

Google RTB Consumer Privacy Litig., 2022 WL 2165489 at *8; Silver v. Stripe, 2021 WL 3191752, 

at *6 (N.D. Cal. Jul. 28, 2021). 

In this instant motion for summary judgment, Google contends that it obtained consent from 

users of the Chrome data transmissions to Google via vague statements in various policies outside 

of the Chrome Privacy Notice. See, generally Dkt. 395, Google’s Mot. for Summ. J.3 But nowhere 

in Google’s briefing is there any indication that Google disclosed the true nature and volume of 

information that Chrome sends to Google when users are not synced. To the contrary, with the 

benefit of late produced Named Plaintiff Data, it is now clear that the scope and nature of 

information sent from Chrome to Google for not synced users was never disclosed by Google. 

There is simply no explicit notification of the fact that Chrome shares with Google massive amounts 

 
3 For the reasons set forth above, the Chrome Privacy Notice is the “service-specific additional 
term” that governs use of the Chrome browser. Google’s failure to address the Chrome Privacy 
Notice is fatal to its motion.  
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Sanctions, at pp. 35-38, ¶ 142.  

 Google withheld these interview notes until months after the close of fact discovery (and 

months after briefing on Google’s Motion had concluded. In response to Google’s Motion, 

therefore, Plaintiffs only had access to a few drafts of some of the interview notes quoted above. 

On Reply, Google argued that Plaintiffs were “misquoting and misconstruing internal Google 

emails and draft documents” and that “[i]nternal discussions by a handful of more than 150,000 

people employed by Google” cannot defeat Google’s consent argument. Dkt. 862-1, Order on Pls’ 

Mot. for Sanctions, at p. 33, ¶ 136. Google also argued that one of the documents merely “reflected 

the author’s scratch pad notes” and had nothing to do with Google’s consent argument. Id.  

 However, contrary to Google’s arguments on Reply, Plaintiffs now know that the 

 project was a “cross-function’ project of Google’s Privacy and Data Protection 

Office … that was began by a company vice-president and produced a ‘final’ presentation that had 

four credited authors, 11 credited contributors, and 11 credited reviewers—including senior 

executives.” Id. at ¶ 140. The Court’s sanctions order further noted that Google’s PDPO was not a 

random selection of people employed by Google, but that a 30(b)(6) deponent testified that PDPO 

was a team that “was created to solely focus on” privacy and data protection matters at Google and 

“is one of the primary teams with a focus on privacy and data protection at Google.” Id. at ¶ 143.  

These internal interview notes – which Plaintiffs contend are admissions – should  dispose 

of Google’s Motion because it is well-settled that “consent must be actual” and disclosures must 

“explicitly notify users of the practice at issue.” Calhoun, et al. v. Google, LLC, 526 F. Supp. 3d 

605, at 620 (N.D. Cal. 2021) (internal citations omitted). Thus, to prevail on consent as a matter of 

law, Google must demonstrate that its disclosures have only one plausible interpretation. In re 

Facebook, Inc., Consumer Privacy User Profile Litig., 402 F. Supp. 3d 767, 794 (N.D. Cal. 2019). 

“[I]f a reasonable ... user could have plausibly interpreted the contract language as not disclosing 

that [the defendant] would engage in particular conduct, then [the defendant] cannot obtain 

dismissal of a claim about that conduct (at least not based on the issue of consent).” Id. at 789–90. 

The late produced documents go directly to this consent inquiry and demonstrate 
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atruong@simmonsfirm.com 

ejohnson@simmonsfirm.com   

jpaulson@simmonsfirm.com 

 

Counsel for Plaintiffs 
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ATTESTATION PURSUANT TO CIVIL LOCAL RULE 5-1(h)(3) 

I, David A. Straite, attest that concurrence in the filing of this document has been obtained 

from the other signatories. I declare under penalty of perjury that the foregoing is true and correct. 

Executed this 14th Day of November, 2022, at New York, NY. 

 
 
 By /s/ David A. Straite 
        David A. Straite  
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CERTIFICATE OF SERVICE 

I, David A. Straite, hereby certify that on November 14, 2022, I caused to be electronically 

filed the foregoing document with the Clerk of the United States District Court for the Northern 

District of California using the CM/ECF system, which will send electronic notification to all 

counsel of record.  

      /s/ David A. Straite   

      David A. Straite 
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