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be obtained from other sources.  Doe ex rel. Rudy-Glanzer v. Glanzer, 232 F.3d 1258, 1265 (9th 

Cir. 2000).  And adverse inferences are properly asserted against Uber because Levandowski’s 

“self-interest would counsel him to exculpate his employer, if possible,” especially with his stock 

grants on the line (Exs. 108-109).  RAD Services v. Aetna Cas. & Sur., 808 F.2d 271, 275 (3d Cir. 

1986); see also Aptix Corp. v. Quickturn Design Sys., 98-762, 2000 WL 852813, at *21 (N.D. Cal. 

Jun. 14, 2000) (Alsup, J.), vacated in part on other grounds by 269 F.3d 1369 (Fed. Cir. 2001).  

Indeed, Uber has repeatedly relied on a purported unity of interest with Levandowski to shield 

relevant evidence from discovery under a purported common interest privilege and has otherwise 

now ratified Levandowski’s conduct.  Data Gen. Corp. v. Gruman Sys. Support Corp., 825 F. 

Supp. 340, 353 (D. Mass. 1993) (holding adverse inference against former employee’s new 

employer appropriate where new employer “learned that [former employee] brought the tape from 

[plaintiff], turned a blind-eye to [his] potential continued wrongful use of [confidential 

information], and probably shared in the rewards of [his] apparent wrongdoing . . . .”).  

Obfuscation, discovery misconduct, and spurious privilege claims.  Uber has willfully 

violated this Court’s Orders requiring it to find and return Waymo’s confidential information.  

(Dkt. 135.)  Although Uber contends that “none of Waymo’s documents crossed over to Uber” 

(Opp. 8), Uber has no basis for that statement.  Uber has not submitted a declaration or other 

evidence indicating that it has done anything at all to investigate whether Levandowski has 

Waymo’s confidential documents in his possession or whether Levandowski has referenced those 

materials – on Uber devices, by “working from home” (Ex. 79), or otherwise – to guide the 

development of LiDAR at Otto/Uber.  In other words, Uber has specifically excluded 

Levandowski, the head of Uber’s self-driving car project, from its purported investigation into 

whether that project has benefited from Waymo’s confidential information; indeed, Waymo just 

learned yesterday that Uber did not search Levandowski’s Otto/Uber email for information 

responsive to any of Waymo’s document requests.  (E.g., Ex. 112 (RFP 6), 113.)  To this day, 

Uber does not prohibit Levandowski from bringing personal laptops and electronic devices into 

Uber offices, Uber does not track network and server activity by Levandowski, and Levandowski 
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days after that, which included a detailed list of its misappropriated trade secrets.  Waymo filed its 

claims against Uber in a timely fashion.  

In response, Uber notes that Waymo looked at Levandowski’s Waymo-issued laptops and 

Google Drive activity logs in mid-2016 and was suspicious of certain downloads in October 2016, 

a time line that Waymo acknowledged up front in its papers (Dkt. 25-4, at 13).  But Uber 

overlooks that Levandowski covered his tracks and fails to explain how Waymo’s concerns and 

suspicions at this time were sufficient to bring a lawsuit alleging specific legal violations by Uber.  

Indeed, Waymo’s efforts to investigate show that it acted assiduously and in good faith to 

determine whether there was any violation before bringing suit.  And as this Court found in 

Illumina, it was perfectly timely for Waymo to seek a preliminary injunction after it had concrete 

evidence of Uber’s malfeasance but before Uber could irrevocably distort competition in the self-

driving car market.  207 F. Supp. 3d 1081, 1093-94 (N.D. Cal. 2016).    

B. Uber’s Attempted “Head Start” into the Nascent Self-Driving Car Market 
Using Waymo’s Own Technology Will Cause Irreparable Harm  

Courts routinely recognize that misappropriation of trade secrets creates irreparable harm 

to a competitor.  See V’Guara Inc. v. Dec, 925 F. Supp. 2d 1120, 1126 (D. Nev. 2013).  In fact, 

numerous recent cases have recognized that a presumption is warranted in trade secret cases.  

Language Line Servs., Inc. v. Language Servs. Assocs., Inc., 944 F. Supp. 2d 775, 782 (N.D. Cal. 

2013) ; UIC Gov’t Servs., LLC v. Fleitz, No. 3:15-CV-00212-SLG, 2015 WL 12516774, at *3 (D. 

Ariz. Nov. 24, 2015).  As for the few cases Uber cites finding no irreparable harm in the trade-

secrets context (Opp. at 18 n.39), Uber does not discuss any of their facts — and for good reason, 

as all are wildly inapposite.8  And money damages are inadequate where, as here, it would be 

difficult to quantify the loss of sales.  i4i Ltd. P’ship v. Microsoft Corp., 598 F.3d 831, 862 (Fed. 

                                                 
8   In one, the irreparable harm reasoning was based on its holding that the trade secrets claim was 
likely to fail on the merits.  GSI v. United Memories, C 13-1081 PSG, 2013 WL 12172990, at *9, 
11 (N.D. Cal. Aug. 21, 2013).  In another, the plaintiff essentially abandoned its trade secrets 
claim.  Precision Auto. v. Tech. Servs., 07-CV-707-AS, 2007 WL 4480739, at *3 (D. Or. Dec. 14, 
2007).  Another was merely “a debt collection action dressed up in federal trademark infringement 
clothes.”  Kahala v. Kim, No. CV 13-02933, 2013 WL 12086126, at *3 (C.D. Cal. July 10, 2013).  
The last dealt with information about customers (not technology), and the plaintiffs provided no 
evidence of harm.  Southeast X-Ray v. Spears, 929 F. Supp. 2d 867, 875-76 (W.D. Ark. 2013). 
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DATED:  April 21, 2017 QUINN EMANUEL URQUHART & SULLIVAN, 
LLP 

 
 By /s/Charles K. Verhoeven 

 Charles K. Verhoeven 
Attorneys for WAYMO LLC 
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