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[. INTRODUCTION

In opposing Apple’s Motion to Dismiss, Plaintiffever come to grips with the basic pleadir
standards that apply to each of Plaintiffs’ clain®$aintiffs’ four misrepresentation claims are, of
course, subject to Rule 9(b), and their remaimng &iding and abetting claims require the pleadih
facts showing that Apple consciously assisted stiverongful conduct. All counts of the SAC are

subject toTwombly/Igbalstandards.

g

In its Motion to Dismiss, Apple analyzes in detailw the SAC’s factual allegations as a whole

do not satisfy—and in critical respects, actualigercut—the necessary elements of Plaintiffs’ c&lim

including: (@) a failure to plead any Plaintiffredividual reliance on a misrepresentation, (b) the
absence of factual allegations supporting an inigge¢hat Apple engaged in a long-term advertisin
campaign undefobacco 1] (c) the lack of factual pleading to show Applesvea‘joint venturer” or
“co-developer” with the Apps Defendants; (d) how #dttual content of Apple’s Human Interface
Guidelines do not teach or encourage apps devaldpeéake address book data without permissio
and how Apple policies and technical measures sdogbrevent that result, and (e) how multiple
allegations in the SAC contradict any inferenceaiscious aiding of wrongdoing by Apple.

In their Opposition, however, Plaintiffs consistgnefuse to engage when faced with Apple
analysis of the SAC’s factual allegations and tlaemals that Plaintiffs attached to or refereniced
the complaint. Time after time, they insist tHa Court credit only broacbnclusionsand accept
Plaintiffs’ characterization®f the SAC’s allegations, while arguing simultangly that any
examination of their allegations or incorporatedutoents raises “fact issues” inappropriate for
resolution now. Plaintiffs ultimately fall back @nplea for discovery.

Rule 8, however, “does not unlock the doors ofa@lscy for a plaintiff armed with nothing
more than conclusions.Ashcroft v. Igbal556 U.S. 662, 678-79 (2009). The law requiresuia
allegations, sufficiently plausibleuch that it is not unfair to require the oppogpagty to be subjecte
to the expense of discoveryStarr v. Baca652 F.3d 1202, 1216 (9th Cir. 2011). The SAQikres

no such allegations against Apple; it must be dised.

1

=)

o

d
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. ARGUMENT

A. Plaintiffs’ Misrepresentation Claims—Counts 3, 4, 5and 6—Fail

1. A supposed “advertising campaign” does not salvagelaintiffs’ claims.

Plaintiffs effectively concede that none of therw sa heard any of the misrepresentations

alleged to comprise the advertising campaign.ebubtthey bet the farm drobacco ] arguing that an

alleged “long-term” advertising campaign excusesrttirom pleading reliance altogether. But that
takes the doctrine too far: Reliance is an eleroéptich of Plaintiffs’ misrepresentation claimsian
must be pled in compliance with Rule 9(t9eeMTD at 6-8

Tobacco lldoes not eliminate reliance pleading requiremigntsderal court. At most, it
stands for the limited proposition that when pléimisufficiently allege a long-term advertising
campaign, they are not required to plead, withrarealistic degree of specificitgach
misrepresentation on which they reliefee, e.gMTD Order at 28. It does not excuse a federal ¢
plaintiff from identifyingany misrepresentation on which he or she reliée In re iPhone
Application Litig, 6 F. Supp. 3d at 1026 n. 21 (“[E]ven if a pldinduccessfully demonstrates that &
defendant's alleged misrepresentations were par ektensive and long-term advertising campai

the plaintiff still must show that she saw at lesamheportions of that campaign”)n re Actimmune

Mktg. Litig, 2009 WL 3740648, at *11-13 (N.D. Cal. Nov. 6, 9D@ff'd 464 Fed. Appx. 651 (9th Ci

2011); MTD at 8. Because Plaintiffs have faileghl®ad reliance on any statements comprising th

alleged campaign, the SAC must be dismissed.

In its Order dismissing the prior Complaint, theu@iset out a detailed, six-factor test requir

Plaintiffs to allege specific facts establishinlpag-term, extensive advertising campaign. Like th

SAC, however, the Opposition resorts to broad-bassertions that Plaintiffs were “exposed” to th

campaign, that the campaign was extensive, thaleApptatements were false, and that Apple was

somehow responsible for the statements of othigus.the SAC pleads no facts to support these

assertions; they are insufficient.

! Plaintiffs contend that they should not be reeglito plead something they do not have to prove

trial. But each named Plaintiff bears the burdeproving reliance at trialSee In re iPhone

Application Litig, 6 F. Supp. 3d 1004, at 1020 (N.D. Cal. 2013) (many judgment for defendant

proper where plaintiffs produced no evidence thaytsaw, heard or read alleged misrepresentatid
2

purt

ng

(4%

at

ns).

DEF. APPLE’S REPLY ISO MOTION TO DISMISS SECOND CSNLIDATED AMENDED COMPLAINT

CASE NO. 13-CV-00453-JS]



© 00 N o o -~ w N Pk

N N N N DN DN DN NN R R R R R R R B R
0o ~N o U1~ W N B O ©W 0O N O U1~ W N R O

Case3:13-cv-00453-JST Document515 Filed10/29/14 Page9 of 26

a. Plaintiffs do not adequately allege that they werexposed to the campaign (Factor
1 and 5).

Plaintiffs claim to have alleged exposure in “grianuletail,” Opp. at 4, but at most they list
handful of statements, assert that they were widslgeminated, and tack on the conclusion that
Plaintiffs were “exposed.” Rule 9(b) requires mogeeHaskins 2014 WL 2450996, at *1 (boilerpl:

allegations that plaintiffs were “exposed” to ldtetatements insufficient). And in fact, Plairgifbwn

allegations render their exposure allegations ioglde. The SAC recites that Plaintiffs made nplei

purchases over a five year period and recall ecegecurity-related statements. But not one ofithe
Plaintiffs recalls seeing or hearing any of theniifeed statements that comprise the supposed
advertising campaign, mention the term “sandboXidgcuss app-to-app security, or otherwise sp
to their asserted “particularized expectation afrads book security’”

The SAC omits other critical details. It failsgtead with particularityvhenor how Plaintiffs
were exposed to the alleged campai§eeMTD Order at 30 (factor 5). With respect to “whih,
does not allege when Plaintiffs saw or heard avegieApple misstatemeduring the periodf the
alleged campaign. Nor does the Opposition evernimghully address the “how” component, as
Plaintiffs do not plead sufficient facts to “endiitbat the advertisements at issue are represengat
that consumers were likely to have viewed, as opgpts representations that were isolated or mor
narrowly disseminated.” MTD Order at 31. Insteadubstantial portion of the supposed
“advertising” appears in out-of-the-way places—esotscientific and technical journals,
Congressional testimony transcripts, lengthy prodser manuals, legal contracts between Apple
third-party developers, and court declarationsesEhstatements are not likely to be viewed by a
reasonable consumer; they cannot serve as thedfasisalleged advertising campaign.

b. The SAC fails to allege a long-term or extensive agpaign (Factor 2).
Plaintiffs allege nothing approaching the decadesy| pervasive public relations campaign

issue inTobacco Il In re Tobacco Il Case<l6 Cal. 4th 298 (2009). Plaintiffs say that Apple

2 The few details that Plaintiffs claim to remembencern unrelated subjects. MTD at 9.

® At most, Plaintiffs hypothesize that “buzz mediasuld transmit Apple statements at a media-
credentialed developer conference to a mass awigDpp. at 9. Plaintiffs cannot (and do not) the
same with respect to court declarations or scienttirnals. Plaintiffs’ “buzz marketing” allegatis
identify no particular statement transmitted tosiamers at any particular time, and do not adequa
allege falsity, or Apple control over third-partyaements.SeeSection II.A.2.b and c.

3

[
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campaign lasted five years, but courts have dedomggr alleged campaigns insufficier8eeMTD at
9. And, those few instances in which courts haafgadted fronTobacco II's*decades long”
requirement have involved near identical, concéadtahigh-volume advertisemerfts.

Furthermore, the Opposition ignores that multipleged purchases occurred in the infancy
the alleged “campaign,” well before the majoritytio¢ alleged purchaseSeeMTD at 9-10.
“Representations made prior to purchase are reléganplaintiff's claim; ones made after are not.’
MTD Order at 31. Plaintiffs also overstate thegignof the campaign by including alleged stateme

made before the App Store, or any third party a&apilon, even existed. And, regardless of duratio

of

nts

>

Plaintiffs allege only a scattering of statemergs year—many of which are not statements by Apple a

all, but statements by third partiasoutApple. MTD at 1C.

Plaintiffs insist that the alleged statements aeeaty “examples” and that Apple advertising
“everywhere.” Opp. at 7. But the SAC’s bottomtbé-barrel “examples” belie their supposed
ubiquity. If Apple advertising related to the gésl misrepresentations were truly “perpetually and
globally available” to consumers, Opp. at 7, Pifmtvould not need to scour product user manua
and obscure technical journals for the few scattesemples they cite in support of the “campaign
Nor would Plaintiffs rely on statements concerntogporate network security or iTunes username
password requirements to establish the supposedhtihuous” Apple representations “that the

personal information contained on iDevices—inclgglispecifically address books—could not be

* Plaintiffs erroneously invokilakaeff v. Trump University, L2014 WL 688164 (S.D. Cal. Feb.
21, 2014), a class certification decision analyzelgance requirements for absent class membeos
for named plaintiffs. Plaintiffs’ own quotation@his why the case is distinguishable: “While it was
not a long-term campaign asTobacco Il,it was much more targeted, concentrated and effi¢ciean
Tobacco Il. The effect of this campaign was to make it higitglly that each member of the putati
class was exposed to the same misrepresentatipp.”d 6. Morgan v. AT&T Wireless Services, In
177 Cal. App. 4th 1235 (2009), cited by Plaintiftslikewise distinguishableMorganinvolved
uniform, frequent and highly focused advertising far cry from what is alleged here. Finally,
Plaintiffs citeComm. On Children’s Television, Inc. v. Gen. FoGdsp.,35 Cal. 3d 197, 213 (1983
a preTobacco ll,predgbal opinion that also involved allegations of highlyncentrated, consistent
advertising: “[P]laintiffs allege that each misrepentation appears (and every listed materiaidact
concealed) in every advertisement for the specgrediuct during the period in question. Therdiss
no doubt as to what advertisements are at issue. .

> Plaintiffs protest thahe “long term” requirement would immunize the teclogy industry from
Tobacco liclaims. BufTobacco llis a “narrow” exception that hinges on the lengtitensiveness a
uniformity of the alleged campaign—not on the natof the product at issu&ee Haskin2014 WL
2450996, at *2. It does not create a broad frdedeging exemption for high technology producBee
id. (two-year campaign insufficient for antivirus sedtre);In re iPhone 4S Consumer Litj@013 WL
3829653, at *12 (N.D. Cal. July 23, 2013) (six-mtonampaign insufficient).
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taken without their owners’ consent.” SAC {3.

“Buzz marketing” does not save Plaintiffs’ claimBhat people discuss Apple products on t
internet does not establish a pervasive advertisamgpaigroy Apple The Opposition baldly asserts
that Apple is “directly responsible for,” and “erges in substantial efforts to create” the conténiso
buzz marketing. Opp. at 8. But this is nothingenihan a conclusion, lacking the “who, what, wh
where, and how” required to state a fraud claBee Vess v. Ciba-Geigy Corp. USA7 F.3d 1097,
1106 (9th Cir. 2003). Nothing in the SAC estaldisithat Apple exercised “unbridled control” (or 3
control) over the imagined legions of bloggers, €tees, Yelpers, Facebookers, and journalists wh
supposedly discussed Apple producgeeMTD at 10-11. Nor does the SAC allege facts plalysi
suggesting that third parties disseminated Apple/a marketing messages, at Apple’s behest or
otherwise. To the contrary, many of the allegatieshents clearly set out (often critical) third{gar
opinions and commentary.

The Court should see Plaintiffs’ “buzz marketing/égations for what they are: an attempt
base a fraud claim on unidentified statements hgantified individuals at unspecified times, witb 1
detail regarding the substance of the statememgsa, the circumstances in which they were mac
how they can be attributed to Apple, or even hosy tare false. If this were sufficient to stateaut
claim, virtually any plaintiff seeking to sue adarcorporation in the internet era would be exefnquh
Rule 9(b) requirements.

c. The SAC fails to identify false or actionable statments (Factor 3).

In dismissing the prior complaint, the Court reqdiPlaintiffs to attach a “representative
sample” of advertisemenéndto allege, with particularity, what Apple was aksebto have said and
how it was false. MTD Order at 29. Plaintiffsioleto have done the first, but insist that theyrave
required to do the second. They decline to disthussubstance of statements alleged in or attaich
their SAC, instead urging that the Court must syngacept their characterization of statements as
“campaign” and their conclusion that the statememiee misleading. But again, labels and
characterizations are insufficient to plead a lterga advertising campaign.

The supposed advertising campaign here rests stamitial part on general statements

regarding “security” and “privacy.’SeeMTD at 11. But, those statements are not actiaatiiey do
5
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not address “specific and measurable” product dbariatics, they cannot be construed as objective

representations of fact, and they cannot be préaiee. Id. at 11-12. Plaintiffs offer no response, other

than to insist that those statements be countpdra®f the campaign anyway. Opp. at 9-10. As a
matter of law, no reasonable consumer would relthem; they cannot support a misrepresentatio
based claim.See Rasmussen v. Apple, |2014 WL 1047091, at *9 (N.D. Cal. Mar. 14, 2014)re
iPhone 4S Consumer Litj2013 WL 3829653, at *12.

Nor do Plaintiffs allege falsity. The alleged fdoat a third party application uploaded their
address books does not establish that every statenmentioning “security” or “privacy” over a five
year period was falseSee Haskin®2014 WL 2450996, at *3 (allegation of source ctudt did not
plead falsity of “[s]tay protected,” “detects areinmoves spyware,” and “blocks spyware and worm
automatically”). But Plaintiffs offer nothing els@hey allege nothing to suggest that statements
future intent—made before third party applicatiensn existed, acknowledging the security challe
posed by opening Apple’s platform to third-partyelepers—were false at the time they were ma
Plaintiffs never say what was false about Appléestents regarding heightened passcode require
in corporate networks, SSL encryption for iTunesddrcard transactions, or username and passw|
requirements for the App Store. They never exgdtaw Apple Developer Agreement provisions

(which actuallyprohibitedthe alleged conduct) amounted to misrepresenw&tmoonsumers—

particularly when Plaintiffs elsewhere allege tApple wanted to keep those agreements out of the

public eye. And while the Opposition mentions Wwrd “sandboxing,” it addresses none of the pag
made in Apple’s opening papers: such allegedrsetes were few and far between, said nothing {
support Plaintiffs’ purported belief that addres®k information could never be accessed by third
party applications, and revealed no supportingsfaxestablish falsity,e., that Apple applications
were not in fact “sandboxed.3eeMTD at 12-14.

Avoiding any analysis of the alleged falsity of identified statements they say comprise tl

® Plaintiffs argue, with no supporting authorityat whether these statements are actionable i®“u
the jury.” Opp. at 10. But “generalized, vagued anspecified assertions” are not actionable as g
matter of law.Rasmusser2014 WL 1047091, at *9. No reasonable consunmrdavinterpret them &
a guarantee of perfect securitgee In re Heartland Payment Sys., Inc. Customea Bat. Breach
Litig., 834 F. Supp. 2d 566, 591 (S.D. Tex. 20p&ytially rev'd on other grounds, Lone Star Nat.
Bank. N.A. v. Heartland Payment Sys., 129 F.3d 421 (5tir. 2013);Minkler v. Apple, Inc.2014
WL 4100613, at *7 (N.D. Cal. Aug. 20, 2014).
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campaign, Plaintiffs ask the Court to consider‘thenulative” impact of alleged representatior&ee
Opp. at 5, 9. But as a matter of logic, Plaintdénnot plead a fraud-based, long-term advertising
campaign without identifying actionable or falsatstents; and they cite no authority suggesting
can. Moreover the “cumulative” effect of a cangmacannot be considered without looking at the
underlying statements—especially when very few euguiably bear on Plaintiffs’ asserted
“particularized expectation” of address book segurPlaintiffs’ “cumulative impact” theory is natig
more than a request that the Court credit vagugestive expectations, untethered to any
misrepresentation by Apple.

Finally, Plaintiffs contend that Apple’s motiondtsmiss presents a “jury issue.” Opp. at 1(
11. But to be clear, Apple is not asking the Ctomirtnake fact determinations. Rather, it is askigy
Court to consider whether the facts pled, if taerirue, would be sufficient to establish the talef

Apple statements alleged in and attached to the.SP&Cdo so, the Court plainly may consider—ar

indeed must consider—the content of those statesndnis precisely for this reason that establishe

fraud-pleading standards require plaintiffs togdlespecific statements and specific facts estabgsh
falsity. SeeMTD Order at 23Kearns v. Ford Motor Co567 F.3d 1120, 1126 (9th Cir. 2009).
d. The alleged statements did not comprise a singletsd# messages (Factor 4).

The alleged advertising campaign fails to set disiregle set of messages.” MTD at 14-15.
Plaintiffs argue for a broad interpretation of therds “security” and “privacy,” but their own
allegations demonstrate that their claims are ahddtess book securityseeSAC 13 (alleging that
Apple “consciously and continuously misrepreser®evices as secure, and that the personal
information contained on iDevices—including, speeilly address books—could not be taken withc
their owners’ consent”see also id{18 (citing a “particularized expectation” that Appevices were
secure with respect to address book data). ThesS#lleged Apple misstatements addressed a va
of unrelated security issues, were directed teewbifit audiences (business users, consumers, @gu
and legislators), and originated from speakers vathcally different viewpoints.

Computer security and consumer privacy have margt$éa To say that the iOS provided se
access to corporate intranets, (SAC Ex. G), or3i&it encryption and iTunes password requiremer

protected consumer App Store transactiahsEx. B, 76x, 156iii), says nothing about sandbgxin
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applications. At most, the alleged statementsesprted a “disparate set of advertising content
published in the ordinary course of commerce” MTRI€ at 30—not a unified campaign inducing
“particularized expectation” of address book seguri

2. Plaintiffs have not alleged any actionable omission

Warranty: Under controlling Ninth Circuit law, Apple’s dis@dare obligations are limited b
the terms of applicable warrantieSeeMTD at 16. The SAC still fails to include requiréactual
allegations to support an omissions claim, inclgdihen the alleged defects arose, what kind of
warranty Apple provided and its terms—all of whtbis Court’s Order called out as missing. MTD
Order at 34. Plaintiffs’ Opposition does not digpthe missing allegations. Instead, they argae th
the Court got it wrong—that they need not plead tledectsamanifestedvithin the warranty period,
because the defects were “built into” the devid®pp. at 10-11. But Plaintiffs are wrong: it islive
established that an omissions claim cannot be gageti on merely “latent” defect§eeMTD at 17

(citing authorities). Indeed, a contrary rule wbaffectively “eliminate term limits on warranties,

effectively making them perpetual3ee Wilson v. Hewlett-Packard C668 F.3d 1136, 1141 (9th Ci

2012).2 Plaintiffs rely onDonohue v. Appldnc., 871 F. Supp. 2d 913 (N.D. Cal. 2012), but there|

W

r.

plaintiff alleged that the signal meter malfunctonfrom the moment he purchased his phone, leading

to alleged harm. Nothing of the kind is allegedeheBecause Plaintiffs have not alleged that Agpl

devices failed during the warranty period by petimgt uploading of address book data, they cannc

’ Plaintiffs draw a tortured analogy to the tobacases, arguing that Apple’s position equateseo th

argument that statements denying the link betwa®ksg and lung cancer were immunized unleg
they specifically referenced “tar and chemical &ddiintake” or nicotine addiction. Opp. at 5. Tae
however, medical authorities agreed and the tobexhkestry knew (and privately admitted) that
smoking caused lung canceBee, e.g., Whiteley v. Philip Morris, Int17 Cal. App. 4th 635, 644
(2004). The tobacco companies nevertheless mitiatmassive public relations campaign, includi
forming their own private research institute, teadedit established medical knowledge and deny &
such link. Id. at 644-45. The issue was simple: does smokingeceancer? Here, in contrast, the
alleged statements simply do not address Plaintgésticularized expectation” of address book
security.

® Plaintiffs mischaracterize Apple’s position ammhtrolling law concerning whether a manufacture
obliged to disclose known defects “existing” witlire warranty period. Opp. at 10. As set forth i
Apple’s opening papers, any disclosure obligat®lnited to defects “manifesting” within the

warranty period.SeeMTD at 16-17. Plaintiffs’ cited authorities agreBeeElias v. Hewlett-Packard
Co0.,950 F. Supp. 2d 1123, 1136 ) (N.D. Cal. 2013)4iRiff may allege fraudulent omissions beyo,

safety-related concerns if those omissions ledatfunctions during the warranty periodApodaca V.

Whirlpool Corp, 2013 WL 6477821, at *7-8 (C.D. Cal. Nov. 8, 2018)lding, as to Plaintiff

Apodaca, that allegations of malfunction within veauty period adequately pled a duty to disclose).
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plead a duty to disclose.

Similarly, Plaintiffs seek to excuse their failuoeplead the warranty terms by arguing that the

terms are not relevant on a pleadings motion.friéan irrelevant, however, the applicable warranty
terms establish that Apple had no duty to discld&seeRJIN Exs. A-E at 17 (iOS is provided “AS IS
and “WITHOUT WARRANTY OF ANY KIND;” Apple “DISCLAIM[S] ALL WARRANTIES"); id.
Ex. A at 15(c), Exs. B-E at 15(d) (Apple disclaiarg/ warranty with respect to “any aspect” of thirc
party apps). Unable to confront the plain languaigiae warranties, Plaintiffs protest that theg@o
“questions of fact.” Opp. at 11. But Plaintiffeipt to no legitimate ambiguity or fact questionda
they cite no relevant authorityTo the contrary, courts have dismissed claimtherbasis of similar
warranty languageSee, e.gl.ong v. Hewlett-Packard Ca2007 WL 2994812, at *6 (N.D. Cal. July
27, 2007)aff'd 316 Fed. Appx. 585 (9th Cir. 2009) (dismissingdate of warranty claim predicated
extra-contractual statements where warranty staggdWARRANTIES ARE EXCLUSIVE” and
“NO OTHER WARRANTY ... IS EXPRESSED OR IMPLIED”). T&Court should do the same.
Active Concealment: Plaintiffs cannot claim as omissions informatioattRlaintiffs
acknowledge, throughout their SAC, Apple disclosedparticular, the SAC identifies numerous Ap
disclosures that third party applications couldoapl or had uploaded address boadkeeMTD at 5-6.
In addition, Apple’s Privacy Policy explicitly discloses that third-party apps mayledl contact
details from their devices. Request for Judiciatide (“RIN”), Ex. G at 4see alsdkt. No. 147-1.
This is precisely the activity that Plaintiffs atato have believedould nothappen. SAC 180 (Apple
led public to believe that uploading of addressksday third party applications was “impossible”);

Opp. at 13 (“Apple told consumers that . . . ied were configured such that Apps were not

® Unlike defendants ihima v. Gateway, Inc710 F. Supp. 2d 1000, 1006 (C.D. Cal. 2010), &gl
not seeking to assert “warranty defenses.” Ratbgrlead the existence of a duty to disclédaintiffg
must pleadapplicable warranty terms. Order at 33-8de also Wilsqr668 F.3d at 1141
(manufacturer’s duty to consumers is limited tontsranty obligations).

19 plaintiffs purport to identify “numerous ambigeisi and internal conflicts,” in the privacy policy

disclosure but provide a single supposed exampl&p. at 13. And contrary to Plaintiffs’ proffered

interpretation, nothing in the Privacy Policy liedkthe word “contact” to user contact information.

Plaintiffs also suggest that the Privacy Policguestion issued two monthster their lawsuit was

filed. Opp. at 12. n. 14. To the contrary, thediPrivacy Policy language appeared as early gs Ju

2010—a bare two years into the supposed “long-term abugy campaign.” Dkt. No. 147-1 at 8.
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supposed to be able to access other datall. ).

Plaintiffs argue that “a misrepresentation claimas defeated merely because there was
alternative ‘information available to the consumpkintiff.” Opp. at 13 (quotingrobacco I). Here,
however, the issue is whether information was V&tyi concealed’—a conclusion that cannot be
reconciled with Plaintiffs’ own allegations. Accling to Plaintiffs’ SAC, the information was both
repeatedly disclosdaly Apple itselaind actualljknownto consumersSeeSAC 134 (alleging that
“every representation, promise, hint, or even ruatmyut Apple’s products quickly spreads through
traditional and non-traditional mediavotually the entire population of this countyy(emphasis
added). These facts, as alleged in the SAC, imatltemselves distinguish this case froobacco 1)
and defeat any claim of fraudulent concealm&ge, e.gFabozzi v. StubHub, In2012 WL 506330,
at *6 (N.D. Cal. Feb. 15, 2012Bjrdsong v. Appleinc., 590 F.3d 955, 961 (9th Cir. 2009).

Exclusive Knowledge: For the same reasons, Plaintiffs fail to plead &pple had exclusive
knowledge. According to the SAC, newspapers, sifiejournals, website pages, and media report
widely and openly discussed the very alleged sacflaws that Plaintiffs otherwise claim were hidd
See, e.gy76xxiii, Ex. U, 1177ii, v, Exs. Z, CC, f76i8ee alscCAC 1219 (media reports regarding
Aurora Feint application). Plaintiff seek to dissithese reports as “sporadic,” Opp. at 14, but
according to their “buzz marketing” allegationsgisueports would be “invariably reported by
thousands of media outlets, dissected by punddsoggers ... and available on countless website
and social media platforms.” SAC f6Rlaintiffs cannot have it both way3.hey are not entitled,
under Rule 11, to rely on sweeping allegationsaof fo support their advertising campaign claimsigt]
that every statement referencing “security” or Vaagy” somehow bears on their “particularized
expectation” of address book security, and contbatisuch statement would promptly become kng
to the entire U.S. population; but then, when itssthheir purposes, pick which Apple statementy the
want to rely on, dismiss the remainder as irreléyanen when they discuss the particular secusgye
at hand), and contend that they were few and favd®n or unknown to consumers.

Partial Representations: Finally, Plaintiffs claim that Apple made partiabdosures,

1 The SAC cites numerous other appropriately qeaifApple statements that made clear consum
could not expect perfect securitig.g. SAC 11 76iii, 77i, EX. E; RIN Ex. F at 2.
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triggering a duty of full disclosure. Opp. at 1Because, however, Plaintiffs fail to adequateniify
false or misleading statements, they cannot staterassion claim under this theor$geeOrder at 33
(dismissing “partial disclosure” allegations bea&daintiffs did not adequately identify
misrepresentations3ee alsdVTD at Section Ill.A.2.csupra.at Section Il.A.2.c. What is more,
Plaintiffs cannot base a “partial representatiansissions claim on statements they never saw, hoi
relied upon.See, e.g., Mazza v. Am. Honda Motor Co, 686 F.3d 581, 596 (9th Cir. 2012) (“For
everyone in the class to have been exposed tontissions ... it is necessary for everyone in thescls
to have viewed the allegedly misleading adverti§in@ecause they depend on underlying alleged
misrepresentations, these omission claims failfersame reason as Plaintiffs’ affirmative
misrepresentation claims.

B. Counts 1 and 2 Should Be Dismissed.

1. Plaintiffs’ allegations do not support aiding and detting liability against Apple.

In support of their two aiding and abetting cowaggainst Apple, Plaintiffs offer conclusions-
and nothing more—asserting that Apple intentiona#liped apps access address books without
authorization. In doing so, Plaintiffs do not digpthat aiding and abetting requires “actual kreulgk
of the specific primary wrong” and “a consciousidem to participate in tortious activity for the
purpose of assisting another in performing a wrohagtt.” SeeApple MTD at 18-19, citinddoward v
Superior Ct, 2 Cal. App. 4th 745, 749 (1992) almdre First Alliance Mortg. Cq 471 F.3d 977, 993
(9th Cir. 2006)seeOpp. at 15-16. But they nevertheless identifyelewant factual allegation in the
SAC. Plaintiffs say that “Apple’s iOS Human Int&ce Guidelines expressly teach and tell App
Defendants to take contacts data without seekingigsion.” Opp. at 15. But that assertion ignor¢
the actual content of the HIG, which does not ratydeach taking data without permissiddee
Apple MTD at 29-30; Replyinfra at 19. Plaintiffs also point to supposedly “haut&Pls.” Opp. at
16 (citing ECF No. 478-26 at 12-13, 29). But ag#an from supporting Plaintiffs’ assertion that e
knowingly assisted wrongful conduct, the cited Exthmerely concludes that certain sandboxing rg
were “too loose” because of a “rush to get a protumarket.” Id. And while Plaintiffs proclaim thg
“Apple’s reach extends deep into every aspect &ad@in the life of each app and over the entire

consumer iDevice ecosystem,” Opp. at 16, such aopported generalization cannot support aidir
11
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and abetting liability.

Further, numerous SAC allegatiocentradictPlaintiffs’ “knowing assistance” claims. For
example, the SAC alleges that Apple “should hawenled” of App Defendants’ wrongful conduct;
repeatedly issued policies prohibiting the allegedngful conduct; removed apps from the App St
after learning they transmitted user informatiothwut permission; and put in place technical
safeguards to prevent wrongful condugkeeApple MTD at 20 and 27-29. These allegations §ymp
cannot be reconciled with Plaintiffs’ assertiorkabwing assistance, and the Opposition makes ng

attempt to do so. Plaintiffs aiding and abettifegnas are not plausible given the facts pled.

Nor do Plaintiffs allege any facts to support tleginclusion that Apple was a “joint venturer,

Opp. 16-1#* A joint venture has three elements: the memberst tmave joint control, share the

profits, and each have an ownership inter&tmons v. War13 Cal. App. 4th 1035, 1049 (2013).

With respect to the third element, Plaintiffs dd allege facts —nor could they—suggesting that A
and the App Defendants have any co-ownership isit@meany entity developing or selling apps (or

each other). For that reason alone, the jointurerdllegations fail.

Plaintiffs likewise fail to allege a profit-sharimglationship. IrEvans v. Hewlett-Packard Ca.

2013 WL 5594717 (N.D. Cal. Oct. 10, 2013), Judgsuplruled that Plaintiff had not adequately
alleged that Hewlett-Packard was in a joint ventetationship with a seller of an app on HP’s wehb

based App Catalogue.

[P]laintiffs argue that defendants are partner$ whe third-party content providers
because they have a profit-sharing agreement.tPisicite toCnty. of Riverside v.

Loma Linda Univ.173 Cal. Rptr. 371, 376 (Ct.App.1981), which hislat a joint

venture involves “a common business undertakingiraterstanding as to the sharing of
profits and losses and a right of joint contraPfaintiffs’ allegations do not meet this
standard. While defendants do “share” profits wibhtent developers, the proper
characterization is not traditional “profit-sharjhgut rather a mere commission.

2013 WL 5594717 at *4. Similarly, these Plaintiffis not allege any sharing pfofits and lossebut

12 Footnote 1in Plaintiffs’ Opposition—suggestingtipple has admitted that third party apps ar
own products or that it is a co-developer or jexanturer—relies on high-level, out-of-context, post
SAC statements that furnish no support for Pldsitdfuggested inferences. In any case, the mée
referenced in that footnote are not alleged inSA€ and thus not properly before the Court;
allegations first raised in an opposition briefwanbe considered in the context of a motion tondis
See, e.gDurand v. U.S. Bank Nat'l| Ass’2009 WL 1916915, at *1 n.2 (N.D. Cal. July 1, 90
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rather Apple’s charging of a commission for salesugh the app store. SAC 1 %0.

2. Plaintiffs’ arguments do not save their conversiorclaim.

Plaintiffs argue that conversion can occur evenre/ipeirely personal information is copied and

the property owner retains the original. App. Ogpl4-18. But the authority on which Plaintifésyr
is distinguishable in at least two respects. Fih& “property” at issue in this case consistpakonal
information—not, as in the cases cited by Plaintiffs, commérats or intellectual property for

which there was a specific, expected or existivgmee streamCompareApple MTD, cases cited a
21 (e.9., Yunker v. Pandora Media, In2013 WL 1282980, at *17 (N.D. Cal. Mar. 26, 2D18 App.

Opp., cases cited at 16.¢, Lone Ranger Television, Inc. v. Program Radio Corg0 F.2d 718, 726

(9th Cir. 1984)). Second, Plaintiffs’ cited cases inapposite because the copies at issue in tases

(or right to control whether copies were made) vaeigiect to aeparate property interesécognized
or established by law—in most cases by copyrighttand taking the copy did, in fact, deprive the
owner of the copy’s commercial vallfe.In those cases, but not here, plaintiffs losefined, existing
and separate property interest.

As this Court found with regard to the FAC, Pldisthave alleged no facts supporting any
reduction in value of Plaintiffs’ address bookdtwir contents—or any other injury or damage. ©
at 39-40. Damage, however, is a necessary elesh@ntonversion claimSee, e.gKremen v. Cohe
337 F.3d 1024, 1030 (9th Cir. 2003). In resporsaintiffs offer only a convoluted argument that

California law affords tort remedies, apart froompensation for damages suffered. App. Opp. at

13 The SAC's allegations likewise fail to satisfy trst element of a joint venture: “An essential
element of a partnership or joint venture is tiglatiof joint participation in the management and
control of the businessSimmons213 Cal. App. 4th at 1056 (internal quotationstted).

14 SeeG.S. Rasmussen & Assocs., Inc. v. Kalitta Flyingi€e Inc, 958 F.2d 896, 906 (9th Cir. 19
(“Rasmussen has an ownership inteneshe use ohis STC”) (emphasis addedjto & Eddie Inc. v.
Sirius XM Radio In¢.2014 WL 4725382, at *11 (C.D. Cal. Sept. 22, dQptaintiff had “ownership
interest in the right to publicly perform its souratordings”);J&J Sports Prods., Inc. v. Hernandez
2013 WL 2468354, at *1 (N.D. Cal. June 6, 2013aifuiff owned “exclusive commercial distributic
rights”); J&J Sports Prods., Inc. v. Ceballdd012 WL 4009587, at *2 (N.D. Cal. Sept. 12, 2012)
(plaintiff alleged “ownership of the distributiorghts to the Program” defendant copied and
distributed);DIRECTYV, Inc. v. Pahnkd05 F. Supp. 2d 1182, 1189-90 (E.D. Cal. 200B)a(htiff
possesses a right to distribute programming vidlgatbroadcast”)Don King Prods./ Kingvision v.
Lovatg 911 F. Supp. 419, 423 (N.D. Cal. 1995) (plairdifeged “exclusive rights to distribute the
Program in California”).G.S. Gladstone v. HilleR03 Cal. App. 3d 977, 989 (1988), did not exgic
recognize conversion of copies of jewelry desigissPlaintiffs argue. Instead, the opinion reasong
that equity precluded defendant from making copigewelry from molds he had stolen.
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19. The statute on which Plaintiffs rely, howev@ivil Code section 3338, does not say that injury
presumed from any conversion, as Plaintiffs impBgApp. Opp. at 19; instead, section 3336 offer
presumptivemeasure®f damage—if there are any damages to measure C®aCode § 33368°

3. Plaintiffs’ judicial estoppel argument fails.

Plaintiffs argue that Apple cannot move to disnM&antiffs’ conversion claim, because App
has (according to Plaintiffs) sued a party for cansion based on non-destructive copying of
information. Opp. at 17. But Plaintiffs offer support only vague characterizations of pleadingan
unrelated casépple, Inc. v. Devinavhile failing to provide the Court with (or agk® take judicial
notice of) any part of the record of that cakk. Supplemental RIN (“SRJN”) Ex. J. They also tiai
establish the doctrine’s requisite elements. Asnffs’ own cited authority prescribes, judicial

estoppel requires that “the party has succeedpdrsuading a court to accept an earlier positi@ee

Opp. at 17 (citindNew Hampshire v. Main®32 U.S. 742, 750-51 (2001)). But that did notw hers.

The docket in th®evineaction shows that the case was stayed shortlyfdite due to a related
criminal prosecution of the defendant, and thasuostantive ruling by the Court has issued in the
more than four years since the case was filedintiffa’ argument is accordingly a non-starter. JBBR
Ex. K.

In all events, Apple has taken no position in tiase that is “clearly inconsistent”—or
inconsistent in any respect—with its position ia tther (prior) case. A complaint for conversidn
Apple intellectual property (trade secrets, inchgdproduct designs and pricing and forecasting
information, which defendant allegedly sold for mdinan a million dollars) simply has no bearing

the argument at issue here: whetbersonalinformation can be converted absent facts pleshto

15 The statute says: “The detriment caused by tieegiul conversion of personal property is
presumed to be: Firsthe value of the property at the time of the cosmar, with the interest from
that time, or, an amount sufficient to indemnifg party injured for the loss which is the natural,
reasonable and proximate result of the wrongfutaatplained of and which a proper degree of
prudence on his part would not have averted; ardr#kA fair compensation for the time and mon
properly expended in pursuit of the property.” .Gav. Code § 3336.

' In Brannian v. City of San Dieg864 F. Supp. 2d 1187, 1193 (S.D. Cal. 2005), Aqmp. at 19, th
court found that plaintiffs sufficiently allegedumy when they stated they would have bought
insurance but were prevented from doing so by dietis policies, and that injury gave plaintiffs
standing to seek nominal damages. That case cherread in the reverse to conclude that the pu
of nominal damages creates injury or somehow cersfianding.ld. at 1193-94.
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injury or damages. Judicial estoppel has no agtitin’’

4. Plaintiffs are not entitled to injunctive relief on the facts alleged.

Plaintiffs’ efforts to obtain injunctive relief sigr from the same familiar problem: The SAC

offers only conclusions of future harm, allegingfaots to support the conclusion that Apple is
presently facilitating unauthorized access to Riléshaddress books, or is about to do so. Indidlae
“ongoing conduct” amounts only to allegations tApple continues to operate the App Store and
provide tools to developers. Opp. at 18-19 (“Apgiie assists App Defendants to design their Apg
still provides APIs for accessing and uploading addveeks”). Especially given their prior
allegations that Apple fixed supposed privacy ptoe gaps, CAC § 120, Plaintiffs’ conclusion tha
“[t]here is clearly still a substantial likelihoad the same misconduct continuing to occur in the
absence of injunctive relief” lacks all support.oldover, the SAC fails to allege Plaintiffs’ inteat
buy more Apple devices, instead alleging theuld not have purchasetdem if they knew about the
purported unauthorized address book access. SAB.{ Plaintiffs’ Opposition arguments, going t
whether Plaintiffs could credibly support an altega of future purchase—if Plaintiffs had made su
allegation—are beside the point. Because Plasntiffve never alleged that they will likely buy mo
of the devices at issue, their injunctive reliefigis fail.

C. The CDA Bars All Claims That Are Not Based on an Afirmative Misrepresentation.

1. The CDA provides robust immunity and applies at thepleading stage.

Plaintiffs insist that the CDA is not an immunitysite but, rather, a narrow affirmative
defense that should not be adjudicated on a méidismiss. Plaintiffs rely primarily oBarnes v.
Yahoo!, Inc.570 F.3d 1096, 1100 (9th Cir. 2009) dddctor’'s Assocs. Inc. v. QIP Holders, LL&6-
cv-1710 (D. Conn. Apr. 19, 2007). Neither supp@&taintiffs’ position.

As an initial matterDoctor’'s Assocss a two-page, unpublished Connecticut districtrtou

7 with respect to Plaintiffs’ intrusion claim, Amphoted in its MTD that, if the Court were inclinex
revisit its sufficiency, additional authority exast supporting the conclusion that the alleged fise o
Plaintiffs’ address books is not sufficiently offeve to state a claim. MTD atn. 17. There is yet
further recent authority supporting that propositién re Yahoo Mail Litig. 7 F. Supp. 3d 1016, 104
(N.D. Cal. 2014). (holding on motion to dismissttalkeged unauthorized access to user emails dd
not give rise to a privacy violation; “there is legally protected privacy interest and reasonable
expectation of privacy in emails as a general mat@alifornia law protects only “confidential” or
“sensitive” email content, such as financial infatron) (citing cases).
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order applying the now outdated, pireromblypleading standard @onley v. Gibson355 U.S. 41
(1957). It does not undercut the weight of otheoye recent authority—including the prior Order @
this Court—establishing that the CDA provides “retjuprotection against claims within its scope,
(Order at 19), which should be, and regularly digmissed at the earliest possible stZgslotably, in

close CDA analyses, the Ninth Circuit has commartaticourts err on the side of immunitgee

Fair Housing Council of San Fernando Valley v. Rawates.Com, LLC521 F.3d 1157, 1167 (9th Cir.

2008). Barnesis not to the contrary — in fact, the Ninth Citcaffirmedthe district court's CDA-base
dismissal, on a Rule 12(b)(6) motion, of one of pkantiff's two claims. Barnes,570 F.3d at 1105.
Nothing in Barnes establishes that the CDA shooldbe applied at the pleading stage.

Nor doesBarnesnarrow the scope of the CDA in any way relevarthte case. Unlike the
defendant irBarnes 570 F.3d at 1100, Apple never has claimed traCBDA provides “general
immunity from liability” for third-party contentRather, Apple invokes the immunity provided by t
statute’s language and the decisional authorityyappthat language.

2. Apple has not waived its CDA defenses.
Plaintiffs erroneously contend that Apple has “veaivany CDA defense.SeeOpp. at 27.
Again, they rely orBarnes but that case involved a disturbing, unusuab$édcts. Ms. Barnes’

former boyfriend posted on Yahoo a fake profileha plaintiff in which she appeared to solicit séot.

at 1098. After repeated pleas, Yahoo allegedlynsed to remove the fake profile but failed to do $

On those facts, the Ninth Circuit allowed a claihpmmissory estoppel to proceell. at 1108.
Barnesis of no assistance to these Plaintiffs. UnlikeBarnesplaintiffs, they do not allege

promissory estoppel or any other contract-basathcl&or can they now recast their SAC to includ

one. See Klayman v. Zuckerber@l0 F. Supp. 2d 314, 320 (D.D.C. 2012) (rejecéingattempt to rely|

on Barnescontract-based rationale when raised for the tiims in opposition to motion to dismiss).

18 CDA provides fmmunity from suitather than a mere defense to liability’” — an inmity that
would be “effectively lost” if it could not be det®d at the Rule 12(b)(6) stagiemet Chevrolet v.
Consumeraffairs.com, Inc591 F.3d 250, 254-55 (4th Cir. 2009@nes v. Dirty World Entm’t
Recordings LLC755 F.3d 398, 406-8, 417 (6th Cir. 2014) (overtogndistrict court’s denial of CDA
dismissal and criticizing failure to address itlgan the proceedingsBee alspe.g, Barnes v. Yahoo
Inc., 570 F.3d 1096, 1105 (9th Cir. 200€hicago Lawyers’ Comm. for Civil Rights v. Craigsliinc,
519 F.3d 666, 671-72 (7th Cir. 2008gvitt v. Yelp! In.2011 WL 5079526, at *6 (N.D. Cal. Oct. 2
2011),aff'd 765 F.3d 1123 (9th Cir. 2014vans 2013 WL 5594717, at *3.
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What is moreBarnesactually affirmed dismissal under the CDA of a®tclaim based on the
allegation that Yahoo negligently failed to takenmthoobjectionable content after having undertaken
do so. 570 F.3d at 1102-1103. Bernescourt observed, rightly, that taking down content i
quintessential “publisher” conduct immunized unither CDA, and plaintiff could not evade the CDA
by alleging Yahoo undertook to do something (remmvedit content) and did it badlyd.

The lesson oBarnesis clear. An undertaking to provide protectiomiagt apps taking data,
without more, is insufficient. Because Plaintifisve never identified an enforceable promise to an

119

identified plaintiff as the “counter-party to a ¢@act™” or alleged anything else to establish a waive

CDA defenses, their claims are barred by the CDA.

3. Plaintiffs fail to plead the “offending content” allegedly co-created by Apple or how
Apple “required” or “forced” its creation.

To establish that Apple is a non-immunized “confanatvider,” Plaintiffs must plead facts,
consistent withtfwomblyandigbal plausibility requirements, that Apple either deyd the specific
“offending content” or “required” the offending tdiparty content, per the narrow exception sehfor

Roommatess21 F.3d at 1167Plaintiffs plead no such fact8.

a. Plaintiffs allege no facts to show that Apple deveped software that took their
data.

Plaintiffs fail to allege facts supporting an irdace thafAppledeveloped any “offending
content,”i.e. the specific (but unidentified) functionality treipposedly took Plaintiffs’ data without

permission. Instead, the SAC concludes, with mpetting factual allegations, that Apple:

19 Barnesis distinguishable for another reason: Yahoo retiely on section 230(c)(1), which relates
“speaker” liability, but not on section 230(c)(2)hich as the court noted:

provides an additional shield from liability, butlg for “any action voluntarily taken in good
faith to restrict access to or availability of nrédethat the provider ... considers to be obsceneg
... or otherwise objectionable. . . . [E]Jven thed® cannot take advantage of subsection
(c)(1), perhaps because they developed, even intharcontent at issue, can take advantage
of subsection (c)(2)...."

Id. at 1105 (citations omitted). Here, Apple assebeith sections 230(c)(1) and (c)(2); this Court,
moreover, appears to have relied on (c)(2) asdlseslior footnote 12 of its Order, which found that
certain Apple activities related to screening agpg providing software tools are subject to the CO

20 See Goddard v. Google, In640 F. Supp. 2d 1193, 1196 (N.D. Cal. 2009)J¢ifrCourt must
examine the pleading to determine whether Plaiatiéfiges mechanisms that plausibly suggest the
collaboration, control, or compulsion that [plaffjtascribes to [developer’s] role in the creatimiithe
offending [content].”).
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is a comarketer, co-seller, worldwide-agent foryeaturer in, and co-developer of each App

in this suitand is chiefly responsible for the existence of mstructing on the use of the
harmful APIs that enable non-alerted App access&rs’ address books.”

Opp. at 25. The SAC does not, however, identify such APIs geediscussion supra at 11-12) or af
other code developed or co-developed by Applettias data without permissions. Nor does it all
facts to suggest that Apple instructed the App Deééats how to use any API to steal data. At mbst
SAC refers to APIs (once) as only one of many ra¢wdols—“editing software, simulators, forums,
guides, design and approval criteria, code, cogeurees and libraries, APIs, performance enhanci
tools, testing software . . ."—provided as a matfecourse to developers. SAC { 45. This Coust h
already found that providing such tools is protdaiader the CDA. Order at 22-23, n. 12.

Further, the allegation that Apple and the App Ddénts are co-venturers and co-develope
a bare conclusion contradicted by other SAC allegat Supraat 12. For example, while asserting
broadly that Apple somehokelped creatalleged data-stealing functionality, the SAC sitanéously
alleges that Apple “learned or should have learrédlata theft functionalitgfter the apps had been
created and submitted to Apple for review. SA®¥T99, 104, 110, 114, 118, 122, 126, 130, 134
conclusion that Applereatedillegal content cannot be squared with Plaintiffg/n allegations, all

made subject to Rule 11.

b. Plaintiffs do not allege that Apple required App Ddendants to produce offending
content.

Plaintiffs’ allegations also fall short of pleadititat Applerequiredapps developers to emplo
offending content. Plaintiffs identify a singldegjed Apple contribution to the alleged schemedéals
consumer contacts data: Apple’s Human Interfacel&@ines (“HIG”). But Plaintiffs once again faib
explain how the actual words of the HIG (or anyestApple document or policy) required or forced
App Defendants to collect Plaintiffs’ data and sfam it off a device without first seeking permassi
Roommate$21 F.3d at 1172 (“Roommate’s website is designddrce subscribers to divulge
protected characteristics and discriminatory pesfees. . . .”)Jones 755 F.3d at 410-414 (rejecting
district court’s less rigorousncouragemergtandard in favor of theequirementest adopted in
Roommates

Although Plaintiffsarguethat “Apple’s iOS Human Interface Guidelines exghgseach App
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Defendants to take contacts data without permissiarotice” (Opp. at 24), they do nidentifya single
line in the HIG that condones, let alomejuirestakingdata without permissioninstead, Plaintiffs
insist that the Court must accept their characéion of what the HIG says. Opp. at 25. But the
opposite is true. The Court need not accept tith tf allegations that are contradicted by documse
referenced in the SACSee Sprewell v. Golden State Warrid®®31 F.3d 520, 527-528 (9th Cir. 2000
Colony Cove Props., LLC v. City of Cars@40 F.3d 948, 955 (9th Cir. 2011) (citiAghcroft v. Igbal
556 U.S. 662 (2009)).

Plaintiffs’ reliance orbwift v. Zynga Game Network, In2010 WL 4569889 (N.D. Cal. Nov.
2010) is likewise misplaced. TEgngaplaintiff alleged what Plaintiffs here falil to: fiscshowing the
defendant created specifically identified “offeresisontent,” along with a plausible explanationifsr

participation in the allegedly fraudulent schenide Zyngaplaintiff alleged that Zynga was

responsible for the basic scheme by which usefyofa’s on-line games could earn “virtual currency

that advanced them in the game—either by usingd@édrs to purchase virtual currency, or by takif

advantage of “special offers” embedded in the gamvhgh made fraudulent charges to users’ credi

cards. Zynga 2010 WL 4569889, at *5. Plaintiffs alleged t@gnhga provided the design, layout, an
format of those special offers and profited dingftbm the scheme itselfild. In contrast, Plaintiffs
here never identify the specific “offending contathtat Apple supposedly provided, do not allege
factually how Apple facilitated, let alone “requifethe App Defendants’ to make apps that stole,da
and provide no plausible explanation for how Apmiefited in any way from conduct that violated
Apple’s express policies and broke Apples’ techimcatections. CAC 11 204, 335, 343.

4. The CDA applies to plaintiffs’ “omission” claims.

Plaintiffs cite no authority supporting their contien that the CDA does not apply to
omissions-based claims. In fact, other courts Hiawad that Section 230 shields website operator
from analogous “failure to warn” claims, and otkeurts have cautioned against allowing plaintiéfs
avoid the CDA by recasting their claims as a failto disclose See, e.gGentry v. eBay, Inc99 Cal.
App. 4th 816, 821 (2002) (eBay immune from lialgifibr failure to disclose risks associated witres
of fake memorabilia)see also Inman v. Technicolor USA,.Jido. C 11-666, 2011 WL 5829024, a

*2 (W.D. Pa. Nov. 18, 2011¥50ddard v. Google640 F.Supp.2d at 1196. Ignoring this line ofesas
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Plaintiffs merely assert that Apple is not immumefailure to warn claims, Opp. at 25, and
immediately segue into allegations concerning sapg@pple misrepresentations. Those are not
omissions and do not preclude CDA immunity for csiass.

1. CONCLUSION

For the foregoing reasons, the SAC’s claims agd#ipgle should be dismissed with prejudic

Dated: October 29, 2014 HOGAN LOVELLS US LLP

By: /s/ Robert B. Hawk

Robert B. Hawk
Attorneys for Defenda APPLE INC
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