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Last Thursday, a divided panel of the Court of International Trade
(CIT) invalidated time-limited tariffs imposed by the President under Sec-
tion 122 of the Trade Act of 1974 to deal with a large and serious balance-of-
payments deficit. The CIT did so even though the Supreme Court contem-
plated that the President might proceed on this path after his tariffs under
the International Emergency Economic Powers Act (IEEPA) were invali-
dated, even though the CIT itself determined in the IEEPA cases that Section
122 would apply in this circumstance, and even though the plaintiffs there —
including some of the plaintiffs here —repeatedly argued as much.

The CIT’s ruling rests not on the text Congress actually enacted, but on
(1) a definition of the balance of payments included in a prior unenacted ver-
sion of the bill and (2) the headings in a table in a Senate committee report

on the enacted version of the Act:

TABLE 3.—U.S. TRADE AND BALANCE OF PAYMENTS, 1960-74

{In billions of dollars]

U.S. trade position Trade balance
Balance of payments
Exports (X) Imports (M) C.i.f. (M) -
_— excluding Official
Minus foreign settle- Basic
Total foreign aid F.o.b. C.if2 F.o.b. aid (X) Liquidity ? ments * balance

From the fact that the table includes “[l]iquidity,” “[o]fficial settlements,”

“”

and “[b]asic balance” as subcategories under “[b]alance of payments,” S.



Rep. No. 93-1298, at 8 (1974) —and the fact that the latter two were included
in the definition of “balance of payments” in the prior unenacted bill —the
majority inferred that when Congress authorized tariffs “to deal with large
and serious United States balance-of-payments deficits,” 19 U.S.C.
§ 2132(a)(1), it must have been referring only “to deficits in (1) liquidity,
(2) official settlements, or (3) basic balance.” A41; see A43-45.

That sort of reasoning has not been recognizable as sound statutory
interpretation for decades. It virtually ignores the statutory text and the
backdrop against which Congress was acting, both of which make clear that
whatever else a “balance-of-payments deficit[]” might include, it certainly
includes the problem the President identified here. And even on its own
terms, the majority’s interpretation of the legislative history is unpersuasive.
As the CIT dissent explains, the history actually shows that “Congress un-
derstood ... our country’s payments balance could be measured in different
ways that produce different results,” A77, and the natural inference from
Congress’s choice not to define “balance of payments” in Section 122 — after
a prior version of the legislation had defined it—is that Congress meant to

allow the President to choose among reasonable economic methodologies.



This Court should stay the CIT’s judgment pending appeal. An injunc-
tion against “an Executive Branch policy,” particularly one “with foreign af-
fairs implications,” irreparably harms the government. Trump v. Orr, 146 S.
Ct. 44, 46 (2025). That harm is manifest here. As the Secretary of Commerce
explains, these tariffs are meant to protect the Nation during a “transition
in ... trade policy following” the invalidation of the IEEPA tariffs. A174. If
these tariffs are lifted, importers and foreign producers “will have a strong
incentive to accelerate shipments into the United States” before these tariffs
could be restored, if the government were to prevail on appeal, and “before
other tariff measures are finalized or implemented.” A177. Moreover, the
government has been ordered to pay refunds to the importer plaintiffs
here —and others who sue in the coming days—that it may well be unable
to recoup if it ultimately prevails. Plaintiffs, conversely, can be made whole
through refunds, including interest, if the tariffs are ultimately held unlaw-
ful and refundable.

The CIT’s injunction takes effect tomorrow. The Court should accord-
ingly grant an immediate administrative stay. If the Court does so, and ul-
timately denies a stay pending appeal, it should extend its administrative

stay for an additional week to allow the government to seek relief from the
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Supreme Court. If this Court does not grant an administrative stay, the gov-
ernment respectfully requests a ruling on this motion by Friday, May 15; ab-
sent relief by that date, the government will seek relief from the Supreme
Court. Plaintiffs have not responded to a request for their position on this

motion.!

STATEMENT

A.  Statutory Background

1. Asrelevant, Section 122 of the Trade Act authorizes the President
to impose tariffs “to deal with large and serious United States balance-of-
payments deficits.” 19 U.S.C. § 2132(a).

The balance of payments is an accounting system that summarizes a
country’s financial transactions with other countries. See A124-125. Trans-
actions are tracked in three accounts: current, capital, and financial. A128.
The current account tracks (i) revenue from exports, less expenditures on
imports; (ii) primary income, comprising investment income and labor com-
pensation from abroad; and (iii) secondary income, comprising unilateral

transfers such as insurance payments, foreign aid, and remittances. A130.

1 The government filed a stay motion in the CIT earlier today. The CIT
has not yet ruled, but the government could not delay this exigent filing. We
will apprise the Court of the CIT’s ruling.
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In other words, it tracks the current flow of money into and out of the United
States. If the United States sends more money overseas for imports than it
receives as revenue for exports, and if that deficit is not counterbalanced by
other forms of current income from abroad, like salaries, dividends, and in-
terest paid overseas to U.S. workers and nationals, then the balance of the
current account will be negative.

The capital and financial accounts record assets and liabilities as op-
posed to current monetary flows. The capital account, universally acknowl-
edged to be small relative to the current account, records capital transfers
between the United States and foreign countries, such as debt forgiveness,
migrants’ transfers, and acquisitions and disposals of nonproduced nonfi-
nancial assets. A78n.11. The financial account records financial transactions
between the United States and foreign countries, including deposits and di-
rect investment. Id.

It is well established in economics, and undisputed here, that the over-
all balance of payments is necessarily zero. A124. If there is a negative bal-
ance in the current account (i.e., if the United States is sending more money
overseas than it is receiving from overseas), there must be a correspondingly

positive balance in the capital and financial accounts (i.e., foreign countries
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must be investing more in U.S. assets than the United States is investing in
foreign assets). If the balance of payments does not appear to be zero in
figures reported by the government, that is because accounts are constructed
“from separate and imperfect data sources.” A128.

2.  Before the 1970s, under the “Bretton Woods” system, Congress
set the value of the U.S. dollar at one-35th of the value of an ounce of gold.
A101. Other countries pegged the value of their currencies to the U.S. dollar.
Id. And, as a corollary to the fixed value of the U.S. dollar, the U.S. govern-
ment guaranteed that it would buy or sell gold at $35 per ounce. Id.

In 1971, the United States recorded a trade deficit for the first time since
1888. Dale, U.S. Trade Deficit First Since 1888, N.Y. Times, Jan. 26, 1972, at 45.
Traders in foreign exchange markets began fearing that the dollar was over-
valued and that the United States lacked enough gold on hand to exchange
for dollars, triggering a run for gold that exacerbated the crisis. A102.

Confronted with this impending disaster, President Nixon suspended
the convertibility of the dollar into gold in 1971. Address to the Nation Out-
lining a New Economic Policy: “The Challenge of Peace” (Aug. 15, 1971),
https:/ /perma.cc/22T2-F645. He observed that America’s “trade balance

has eroded over the past 15 years” and imposed a 10% tariff on imports to
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remove “the unfair edge ... of ... foreign competition” and make “the prod-
uct of American labor ... more competitive.” Id. A series of agreements fol-
lowed, culminating in a March 16, 1973 agreement that ended the Bretton
Woods system. The United States has since used a floating exchange rate.

Although the immediate crisis had passed, President Nixon—in re-
sponse to litigation challenging his tariffs —sought explicit statutory author-
ization for such tariffs in the future. Special Message to the Congress Proposing
Trade Reform Litigation (Apr. 10, 1973), https:/ / perma.cc/ FOMQ-487F. Spe-
cifically, he “request[ed] more flexible authority to raise or lower import re-
strictions on a temporary basis to help correct deficits or surpluses in [the
Nation’s] payments position.” Id. The need for explicit statutory authority
became even clearer after the CIT’s predecessor held that President Nixon
had lacked authority for the tariffs. Yoshida Int’l, Inc. v. United States, 378 F.
Supp. 1155 (Cust. Ct. 1974), rev’d, 526 F.2d 560 (C.C.P.A. 1975).

3. Congress responded with the Trade Act of 1974, Pub. L. No. 93-
618, 88 Stat. 1978 (1975), which contained Section 122. As relevant, Section
122 provides that, “[w]henever fundamental international payments prob-
lems require special import measures to restrict imports ... to deal with large

and serious United States balance-of-payments deficits ... , the President
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shall proclaim, for a period not exceeding 150 days” unless extended by Con-
gress, “a temporary import surcharge, not to exceed 15 percent ad valorem,”
added onto any existing duties on imported articles. 19 U.S.C. § 2132(a). At
Section 122’s enactment, as now, the United States had a floating rather than
fixed exchange system.

B.  Factual Background

1.  In April 2025, President Trump found that “large and persistent
annual U.S. goods trade deficits” threatened the Nation. Exec. Order No.
14,257, 90 Fed. Reg. 15,041, 15,041 (Apr. 7, 2025). Invoking IEEPA, the Pres-
ident acted to, among other things, “rebalance global trade flows” by impos-
ing tariffs on certain “imports from all trading partners.” Id. at 15,045.

The CIT invalidated those tariffs on the ground that because they “re-
spond[ed] to an imbalance in trade,” which the CIT described as “a type of
balance-of-payments deficit,” they needed to be justified “under the nar-
rower, non-emergency authorities in Section 122”7 rather than IEEPA’s
broader emergency powers. V.O.S. Selections, Inc. v. United States, 772 F.
Supp. 3d 1350, 1375 (Ct. Int'l Trade 2025) (per curiam). The CIT emphasized
that “[t]rade deficits are one of the key balance-of-payment deficits” that Sec-

tion 122 was meant to address. Id. This Court and the Supreme Court
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affirmed. V.O.S. Selections, Inc. v. Trump, 149 F.4th 1312 (Fed. Cir. 2025) (en
banc) (per curiam); Learning Res., Inc. v. Trump, 146 S. Ct. 628 (2026).

2.  Immediately after the Supreme Court’s decision, President
Trump issued Proclamation 11012, 91 Fed. Reg. 9339 (Feb. 25, 2026), invok-
ing Section 122. He determined that “fundamental international payments
problems within the meaning of section 122 exist and that special import
measures to restrict imports are required to address these problems.” Id. He
explained that the “United States runs a trade deficit, does not currently
make a net income from the capital and labor that it deploys abroad, and
experiences more transfer payments, on net, flowing out of the country than
into the country,” and thus that “the United States balance-of-payments po-
sition, under any reasonable understanding of the term in the context of sec-
tion 122, is currently a large and serious deficit.” Id. at 9340. In other words,
the President found that all three components of the current account—the
balance of trade (revenue from exports less expenditures on imports), pri-
mary income (revenue from U.S. capital or labor deployed overseas), and
secondary income (transfer payments into the country minus those out of

the country) —were negative.



To deal with the large and serious balance-of-payments deficit he had
identified, the President imposed a temporary 10% import surcharge on all
articles imported into the United States, with certain exemptions not rele-
vant here. 91 Fed. Reg. at 9340-9341. That surcharge ends July 24, 2026.

C. This Litigation

States and private companies challenged the Section 122 tariffs in two
cases. The CIT issued a single opinion in both, with a majority holding that
the circumstances described in the President’s proclamation do not consti-
tute “balance-of-payments deficits” within the meaning of Section 122.

The CIT began by recognizing, correctly, that only the three plaintiffs
shown to be importers have standing to challenge the tariffs, and that the
remaining plaintiffs lack standing based on their asserted “indirect economic
harm[s].” A32.

As to the merits, the CIT majority reasoned that “balance-of-payments
deficits” is a “term of art” that encompasses only deficits in liquidity, official
settlements, or the basic balance. A40. The majority based this conclusion
wholly on legislative history. The majority recognized that, while Congress
had defined “balance of payments” in an earlier version of the legislation,

the enacted version of Section 122 includes no such definition. And it
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recognized that “[a] variety of options for analyzing the balance of pay-
ments,” not just the measures specified in the original parenthetical defini-
tion, “were available to Congress at the time Section 122 was debated and
enacted.” A44 n.30. But the majority nonetheless held that Congress re-
quired the President to look only to the measures listed in the headings of a
single table in the Senate Report on the Trade Act of 1974, which included
“[l]iquidity,” “[o]fficial settlements,” and “[b]asic balance” as subheadings
under a “[b]alance of payments” heading. S. Rep. No. 93-1298, at 8. The

awi

majority regarded this table as “indicat[ing]” “what Congress contemplated
as the measure of balance of payments.” A45. The majority placed further
reliance on a December 1974 report from the Staff of the Senate Finance Com-
mittee —a report prepared wholly by congressional staff —which the major-
ity described as reflecting the views of “the Senate.” A45 & n.31. The ma-
jority described this report as “the clearest indication of the concerns Section
122 was intended to address.” A46 n.31.

Because the balance-of-payments deficits identified in the challenged
presidential proclamation were not assessed based on liquidity, official set-

tlements, or basic balance, the CIT held that they do not constitute balance-

of-payments deficits within the meaning of Section 122 and that the
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proclamation is invalid. A54. The court enjoined the enforcement of the
tariffs as to the three plaintiffs with standing. A7.

ARGUMENT

A stay pending appeal depends on “*(1) whether the stay applicant has
made a strong showing that he is likely to succeed on the merits; (2) whether
the applicant will be irreparably injured absent a stay; (3) whether issuance
of the stay will substantially injure the other parties interested in the pro-
ceeding; and (4) where the public interest lies.”” Nken v. Holder, 556 U.S. 418,
426 (2009). Here, those factors strongly favor the government. The Court
should grant a stay pending appeal and an immediate administrative stay,
as in the IEEPA litigation. V.O.S. Selections, Inc. v. Trump, 2025 WL 1527040
(Fed. Cir. May 29, 2025) (en banc); V.O.S. Selections, Inc. v. Trump, 2025 WL
1649290 (Fed. Cir. June 10, 2025) (en banc).

L. The Government Is Likely To Prevail On The Merits

1.  The question here is whether the circumstances identified in the
President’s proclamation constitute a “balance-of-payments deficit[],” 19
U.S.C. § 2132(a)(1). As the proclamation recognizes, and as economists have
long understood, there are multiple ways of calculating a balance-of-pay-

ments deficit. Whatever other methods might be viable, the statute allows
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the approach taken here — treating a deficit in the current account, stemming
from the combination of a trade imbalance and a heavily negative interna-
tional-investment position, as a balance-of-payments deficit. That is clear
from the text, context, and enactment history of Section 122, which the CIT
majority essentially ignored, and even the legislative history, which the ma-
jority misread.

At the outset, Congress did not define the term “balance-of-payments
deficits”; indeed, it declined to enact definitional language included in a
prior version of the bill. The term is a technical one, the interpretation of
which must be driven by how it is understood in the relevant field of exper-
tise. Van Buren v. United States, 593 U.S. 374, 388 (2021) (“When interpreting
statutes, courts take note of terms that carry ‘technical meaning[s].””). And
all members of the CIT recognized — correctly — that plaintiffs” proposed in-
terpretation, under which Section 122 could be invoked only when there is a
negative value of the overall balance of payments, is untenable because (as
discussed above) the overall balance is necessarily zero. Plaintiffs’ reading
would thus render the statute ineffectual, and courts do not interpret stat-

utes in that way. Garland v. Cargill, 602 U.S. 406, 427 (2024).
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Because a “balance-of-payments deficit[]” cannot mean a negative
value of the overall balance of payments, it must refer to a deficit of some
subset of the overall balance. And given the background against which Sec-
tion 122 was proposed and enacted, there is no doubt that an imbalance in
the current account arising from a substantial trade deficit, when combined
with a deterioration of the balance on primary income, is one form of a “bal-
ance-of-payments deficit[].” When declaring the 1971 national emergency
and imposing a temporary 10% duty in response to it, the Nixon Admin-
istration recognized that the trade deficit (the first since 1888) was “a pri-
mary element in the unsatisfactory U.S. balance of payments” and that cor-
recting the balance-of-payments deficit required correcting the trade deficit.
Office of the Historian, U.S. Dep’t of State, Paper Prepared in the Department
of Treasury (Sept. 10, 1971), https:/ /perma.cc/JTZ8-2KTU. That crisis was
the genesis of Section 122, as discussed above. Indeed, the committee reports
on Section 122 repeatedly cite the trade deficit as a key reason it was needed.
See, e.g., H.R. Rep. No. 93-571, at 13, 29 (1973); S. Rep. No. 93-1298, at 7.

Of course, courts do not “restrict the unqualified language of a statute
to the particular evil that Congress was trying to remedy,” Brogan v. United

States, 522 U.S. 398, 403 (1998), but where the text readily applies to that
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“particular evil,” a statute should not be construed as failing to address it.
The enactment history thus shows that, whatever else the phrase “balance-
of-payments deficits” covers, it certainly covers the kinds of problems the
President identified here.

This understanding of “balance-of-payments deficits” is consistent
with how economists have understood the phrase, both in 1974 and today.
As the Acting Chairman of the Council of Economic Advisers explained in a
declaration, there are “various credible methodologies for calculating bal-
ance-of-payments deficits.” A124. That has long been recognized in the eco-
nomics literature. Just a few years before Congress used the phrase in Sec-
tion 122, for example, a journal of the International Monetary Fund pub-
lished an article to explain “economists” shorthand” about the meaning of
the phrase ““a deficit in the balance of payments.”” Poul Hest-Madsen, What
Does It Really Mean?: A Deficit in the Balance of Payments, 3 Fin. & Dev. 171,
171 (1966). The article explained that the phrase is not “a contradiction in
terms” — even though the overall balance “is necessarily zero when the entry
for net errors and omissions is included” —because, as “used in public dis-
cussion,” the phrase refers only to “the balance of a certain selection of trans-

actions.” Id. (emphasis omitted). “The other transactions,” the article
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explains, are “regarded as “financing’” a surplus or deficit. Id. And there is
no single understanding among economists about where to draw ““the line””
between items that “make up the surplus or deficit” and those that “repre-
sent the financing of” the surplus or deficit. Id. at 171-172.

However else one might permissibly determine the existence of a “bal-
ance-of-payments deficit[],” there should be no serious question that the
President’s proclamation rests on an economically reasonable methodology.
See Brief of Trade Scholars in Economics, Politics, and Law as Amicus Curiae
at 7-10, Learning Res., 146 S. Ct. 628 (No. 24-1287), 2025 WL 3035872, at *7-10
(explaining that “the ‘current account’ dictates the [balance of payments] in
the United States”).

2.  Given all this, it is unsurprising that the CIT —and some of these
plaintiffs — previously agreed that Section 122 encompasses situations like
this. In the IEEPA case, the CIT recognized that “[t]rade deficits are one of
the key balance-of-payment deficits” that Section 122 was meant to address.
772 F.Supp. 3d at 1375. And the plaintiffs there, including many of the plain-
tiffs here, urged that position. They informed this Court, for example, that
Section 122 afforded “specific ... authority ... to impose tariffs to address”

“'trade deficits.”” States Plaintiffs-Appellees” Brief at 10, V.O.S. Selections,
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149 F.4th 1312 (No. 2025-1812), 2025 WL 4670735, at *10. They told the Su-
preme Court the same. See Brief for State Respondents at 14, Learning Res.,
146 S. Ct. 628 (No. 24-1287), 2025 WL 2993816, at *14; Brief for Private Re-
spondents at 30-31, Learning Res., 146 S. Ct. 628 (No. 24-1287), 2025 WL
2986594, at *30-31.

3.  The CIT’s contrary conclusion is unpersuasive for many reasons.

1777

First, and most obviously, ““legislative history is not the law.”” Azar v.
Allina Health Servs., 587 U.S. 566, 579 (2019). Worse, the majority here relied
on some of the weakest forms of legislative history imaginable, including
language in a committee staff report lacking the imprimatur of even a single
Member of Congress.

Second, as the dissent explains, the majority’s reasoning is not even a
correct account of the legislative history, read as a whole. As the dissent
notes, the table on which the majority relied so heavily appears in the Senate
report on the Trade Act of 1974 many pages before the report’s “discussion
of Section 122” of the Act, and the report’s text does “not discuss|] ... how
payments balances were to be measured for purposes of Section 122.” A69-
70. Nor does the table the majority identified in the committee staff report,

1"

which the majority described as ““the clearest indication of the concerns
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/i

Section 122 was intended to address,”” “make[] [any] reference to Section
122.” A71. And the dissent identifies other evidence in the staff report “that
the country’s current account balance,” on which the challenged proclama-
tion relies, “could have been considered to be a measure of the balance of
payments in 1974,” A71, such as a table “titled “U.S. Current Account Bal-
ance’” placed “directly under the heading ‘U.S. Balance of Payments
Trends,”” A72.

Moreover, the dissent explains, the better inference from Congress’s
omission of the definition of “balance of payments” included in prior legis-
lation is that Congress meant “to afford some degree of discretion to the
President as to the method of measurement.” A67. That is clear, the dissent
noted, A66, from the House committee report on Section 122, which recog-
nized that the committee “considered various formulas for defining a seri-
ous balance-of-payments deficit” but felt it was “not possible to formulate a
definition with mathematical exactness.” H.R. Rep. No. 93-571, at 28-29; see
id. at 31 (similar). Itis also the most natural inference from the fact that Con-
gress, having previously considered a version of the bill that included a def-

inition, ultimately omitted the definition. See, e.g., Hamdan v. Rumsfeld, 548

U.S. 557, 579-580 (2006); Doe v. Chao, 540 U.S. 614, 622 (2004). The
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significance of the omission is even clearer given that Congress maintained
definitions of other terms in Section 122, notably specifying that “balance-of-
trade surpluses,” the counterpart to deficits, must be “determined on the ba-
sis of the cost-insurance-freight value of imports, as reported by the Bureau
of the Census.” 19 U.S.C. § 2132(c)(1).

Third, accepting arquendo that Congress was thinking of deficits in one
of the three measures included in the table when it referred to “balance-of-
payments deficits,” that does not mean the phrase is limited in that fashion.
As the Supreme Court has repeatedly emphasized, “the provisions of our
laws” control, not “the principal concerns of our legislators.” Oncale v. Sun-
downer Offshore Servs., Inc., 523 U.S. 75,79 (1998); see Bostock v. Clayton County,
590 U.S. 644, 674 (2020). For that reason, “[t]he fact that [a statute] has been
applied in situations not expressly anticipated by Congress does not demon-
strate” the kind of “ambiguity” that calls for resort to indications of congres-
sional intent; “it simply demonstrates [the] breadth of” the text Congress en-
acted. Bostock, 590 U.S. at 674 (quotation marks omitted).

Finally, and most fundamentally, the majority incorrectly believed that
Section 122 must specify a single economic methodology for determining a

“balance-of-payments deficit[].” As discussed above, the phrase “balance-
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of-payments deficit” is a term of art with a range of accepted meanings in
economics. The best reading of the statute is that it allows the President to
act in response to circumstances that constitute a “balance-of-payments def-
icit” within an economically reasonable understanding of that phrase. That

reading does not, as the CIT majority suggested, abnegate the judicial re-

“is 777

sponsibility ““to say what the law is,”” A54 n.38. It simply recognizes that
the legal meaning of “balance-of-payments deficit” is “balance-of-payments
deficit as determined using an economically reasonable methodology.”
Congress did not need to specify, and courts do not need to determine, a
particular economic methodology the President must use.

As the CIT dissent explained, that is a perfectly sensible understanding
of how Congress would have expected this statute to work. “Congress un-
derstood in 1974, and long before 1974, that our country’s payments balance
could be measured in different ways that produce different results.” A77.
And Congress wanted to give the President flexibility to address “genuine
concerns over the economic condition of the country,” A76, recognizing that
those concerns might take different forms in the future than they did in 1974.

The CIT majority mistakenly suggested that this understanding of the

statute would raise nondelegation concerns. A48. As an initial matter, “in

-20 -



the national security and foreign policy realms, the nondelegation doctrine”
plays a “more limited role,” FCC v. Consumers” Rsch., 606 U.S. 656, 706 (2025)
(Kavanaugh, J., concurring), and Congress therefore may “invest the Presi-
dent with large discretion in matters arising out of the execution of statutes
relating to trade and commerce with other nations,” Marshall Field & Co. v.
Clark, 143 U.S. 649, 691 (1892), as it frequently has, see, e.g., Federal Energy
Admin. v. Algonquin SNG, Inc., 426 U.S. 548, 558-560 (1976); |.W. Hampton, Jr.,
& Co. v. United States, 276 U.S. 394, 406, 409 (1928); Marshall Field, 143 U.S.
at 680; Cargo of the Brig Aurora v. United States, 11 U.S. (7 Cranch) 382, 387-
388 (1813). No Member of the Court in Learning Resources suggested that the
construction of statutory authority asserted in that case violated the nondele-
gation doctrine.

Even if the domestic version of the nondelegation doctrine were appli-
cable, moreover, Section 122 would easily pass muster. Congress set forth

"

both ““the general policy’” and ““the boundaries of [the] delegated author-
ity’”” —so that “both “the courts and the public’” can “*ascertain whether the
[executive]” has followed the law,” Consumers” Rsch., 606 U.S. at 673 —by al-

lowing the President to determine the existence of a balance-of-payments

deficit using an economically reasonable methodology.
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II. The Equitable Factors Favor A Stay

The remaining stay factors overwhelmingly favor the government.

The CIT’s order would irreparably harm the United States for three
reasons. First, an injunction against “an Executive Branch policy,” particu-
larly one “with foreign affairs implications,” irreparably harms the govern-
ment. Trump v. Orr, 146 S. Ct. 44, 46 (2025). That harm is particularly con-
crete here. Asthe Commerce Secretary’s declaration explains, “[t]he Section
122 surcharge is a temporary import restriction designed to help deal
with ... fundamental international payments problems” during a “transition
in United States trade policy following” the invalidation of the IEEPA tariffs.
A174. 1t “is, by design, temporary,” lasting only 150 days unless extended
by Congress. Id. If the invalidation of the surcharge is not stayed, “the
harm” to the Nation’s trade policy “cannot be repaired later.” Id. Moreover,
importers and foreign producers are likely to take actions exacerbating the
problems that led the President to impose the challenged tariffs. “They will
have a strong incentive to accelerate shipments into the United States” dur-
ing this transitional period, before the Section 122 tariffs could be restored
(if the government were to prevail on appeal) and “before other tariff meas-

ure are finalized or implemented.” A177. That “would invite additional
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imports during the very period in which the United States is attempting to
stabilize its trade position and transition to more targeted measures.” A178.

As the U.S. Trade Representative’s declaration explains, moreover, the
current crisis “endangers our ability to finance our spending, erodes investor
confidence in our economy, and distresses financial markets.” A170. Section
122 tariffs have “incentivized trading partners to continue implementation
by underscoring President Trump’s determination to address fundamental
imbalances in the global trading system.” A169. Absent a stay, the CIT’s
ruling would undermine that progress.

These risks to our economy and foreign policy are not averted by the
fact that this injunction extends to only three plaintiffs. Other plaintiffs are
nearly certain to seek similar relief, and (assuming the CIT assigns their cases
to the same panel, as it did for the IEEPA cases) they are likely to receive it.
Cf. Hanson v. District of Columbia, 120 F.4th 223, 247-248 (D.C. Cir. 2024) (per
curiam) (explaining, in affirming denial of preliminary injunction, that the
court could not simply “limit[] injunctive relief to the four appellants in this
case” given that “a follow-on class-action suit seeking the same relief would
inevitably follow” in which the same relief would “almost inevitably have

to be granted”), cert. denied, 145 S. Ct. 2778 (2025).
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Second, the CIT’s order requires that tariffs paid by the importer plain-
tiffs under the challenged proclamation must “be refunded with interest.”
A8. This could cause the government to suffer unrecoverable financial
losses. Even if the government prevails on appeal, U.S. Customs & Border
Protection (CBP) “may not be able to retroactively collect the outstanding
Section 122 duties,” because CBP’s continuous bonding formula for import-
ers’ unpaid bills is “not likely [to] cover the full amount of Section 122 duties
subsequently assessed.” A184-185. “Ordinarily, ‘economic loss does not, in

777

and of itself, constitute irreparable harm,”” but it can be “irreparable where
no adequate compensatory or other corrective relief will be available at a
later date.” Inre NTE Conn., LLC, 26 F.4th 980, 990 (D.C. Cir. 2022) (quotation
marks omitted). That is true here.

Indeed, as Judge Taranto noted in dissent from an unpublished order
denying a stay in Transpacific Steel LLC v. United States, 840 F. App"x 517 (Fed.
Cir. 2020), there is a strong argument that an order requiring the government
to pay refunds should automatically be stayed under CIT Rule 62(e), which
provides that monetary judgments against the government are exempt from

the usual bond requirement for an automatic stay pending appeal, see CIT R.

62(a); accord Fed. R. Civ. P. 62(a). The Court can obviate the question
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whether an automatic stay applies by granting one under the equitable
standard.

Finally, another declaration explains that the injunction would impose
severe burdens on CBP, which is already facing the daunting task of dealing
with 