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INTRODUCTION 

In this appeal, the government asked—and the Merit Systems Protection 

Board (MSPB) agreed—to invalidate the Civil Service Reform Act (CSRA).  This 

landmark statute is the centerpiece of a system of civil service laws protecting 

millions of federal workers from abuse, discrimination, and retaliation.  But in this 

case, and others like it, the government has argued that the nation’s civil service laws 

conflict with the President’s Article II powers.  That is wrong.  The government’s 

position defies a century and a half of Supreme Court precedent.  The Court should 

reverse the MSPB’s egregiously incorrect decision and decline the government’s 

invitation to remake constitutional law. 

Petitioners Megan Jackler and Brandon Jaroch are military veterans who 

became career civil servants and worked as immigration judges for the Department 

of Justice.  Jackler and Jaroch each received superlative performance reviews and 

were exemplary career civil servants.  But in February 2025, the Department of 

Justice terminated them, without any advance notice or justification, in plain 

violation of the CSRA.  Subsequent documents revealed that the agency fired Jackler 

and Jaroch by mistake.  The agency erroneously believed each was a probationary 

employee with fewer statutory protections against removal. 

Instead of fixing its mistake, the government doubled down and argued that 

Article II of the Constitution affords the executive branch an absolute right to fire 
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Jackler and Jaroch.  This case is just the tip of the iceberg.  Since entering office, the 

administration has targeted hundreds of civil servants, often for nakedly retaliatory 

reasons.  In each instance, just as in this appeal, the government has invoked Article 

II as a talisman to violate federal workers’ statutory and constitutional rights.  At 

bottom, the government believes Article II means it may fire anyone, at any time, 

for any reason—regardless of whatever laws Congress enacts or what else the 

Constitution says. 

That is wrong.  Full stop.  Nearly a century and a half ago, in United States v. 

Perkins, the Supreme Court held that Congress may enact civil service laws.  In the 

Court’s words, Article II’s Appointments Clause provides Congress the authority to 

“limit and restrict the” “removal” of inferior officers—public servants, like Jackler 

and Jaroch, who are subordinate to high-ranking principal officers.  116 U.S. 483, 

485 (1886).  Under the Appointments Clause, Congress may vest the appointment 

of inferior officers in the heads of departments.  See U.S. Const. art. II, § 2, cl. 2.  

That express “constitutional authority” to “vest” “appointment implies” a 

corresponding “authority to limit, restrict, and regulate” “removal”—in other words, 

to enact civil service laws.  Perkins, 116 U.S. at 485.   

Perkins is settled precedent.  Chief Justice Taft and Justice Scalia—arguably 

the two most ardent advocates of the removal power—endorsed Perkins.  In Myers 

v. United States, which is considered the historical highwater mark for the 
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President’s removal power, Chief Justice Taft’s decision for the Court repeatedly 

confirmed that Perkins was correct and that Congress may enact civil service laws.  

272 U.S. 52 (1926).  In his dissent in Morrison v. Olson, the modern lodestar for 

proponents of a robust removal power, Justice Scalia likewise favorably cited 

Perkins and confirmed that the President does not have “plenary power to remove 

inferior officers.”  487 U.S. 654, 724 n.4 (1988) (Scalia, J., dissenting).  Instead, 

Justice Scalia explained that, for Article II purposes, “it is enough” for inferior 

officers like Jackler and Jaroch to be “removable for cause,” which includes “the 

failure to accept supervision” from superiors in the executive branch.  Id. (emphasis 

in original).  

In other words, to ensure the President can control the executive branch, 

Article II requires civil servants to follow the directions of their superiors.  Those 

superiors can, in turn, fire civil servants if they refuse to do so.  But the government 

does not possess a right to arbitrarily abuse—or worse, cruelly retaliate and 

discriminate against—federal workers. 

More recently, the Supreme Court has confirmed the constitutionality of the 

“the civil service system.”  Free Enter. Fund v. Pub. Co. Acct. Oversight Bd., 

561 U.S. 477, 507 (2010).  Then, just a few years ago, the Supreme Court effectively 

upheld the CSRA in United States v. Arthrex, Inc., 594 U.S. 1 (2021), which 

addressed the constitutionality of the statutory scheme governing administrative 

Case: 26-1575      Document: 64     Page: 14     Filed: 06/01/2026



4 
 

patent judges.  The Supreme Court found that scheme unconstitutional because those 

hearing officers unlawfully functioned as principal officers despite not being 

appointed by the President and confirmed by the Senate.  The Court reached that 

conclusion based on two facts: that administrative patent judges (i) rendered 

decisions that no “principal officer in the Executive Branch” could review, and 

(ii) could be removed only for cause under the CSRA.  Id. at 14, 17. 

But the Supreme Court did not invalidate the CSRA, which was the remedy 

this Court had adopted when it heard Arthrex.  Id. at 26.  Instead, the Supreme Court 

subjected administrative patent judges’ decisions to plenary review by a principal 

officer—rendering them inferior officers and intentionally leaving the CSRA intact.  

The Court explained that this “tailored” remedy—ensuring a principal officer could 

review an administrative adjudicator’s decision, while simultaneously preserving the 

CSRA—removed any concerns about the President’s ability to control the executive 

branch.  Id. at 25. 

There is no way to rule for the government without overturning Arthrex.  By 

law, the Attorney General has plenary power to review and reverse an immigration 

judge’s decisions.  Meanwhile, immigration judges may only be removed for cause 

under the CSRA.  This is the precise system the Supreme Court just blessed in 

Arthrex with respect to administrative patent judges.  Moreover, if anything impedes 

the Attorney General’s ability to review an immigration judge’s decision (to be clear: 
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nothing does), the appropriate remedy under Arthrex is to remove “the restraint on 

the review authority”—not invalidate civil service laws.  Id. at 27. 

The MSPB nevertheless rushed to strike down the CSRA, based on a half-

sentence of dictum from one Supreme Court decision.  In doing so, the MSPB 

effectively overturned a mountain of precedent, from Perkins to Arthrex.  That was 

egregiously incorrect.  The Supreme Court has warned that lower courts and 

agencies must “follow the [Supreme Court] case which directly controls.”  

Rodriguez de Quijas v. Shearson/Am. Exp., Inc., 490 U.S. 477, 484 (1989).  Only 

the Supreme Court possesses “the prerogative of overruling” its precedent.  Id.  To 

be clear: The Supreme Court should not take that extraordinary step.  But such a 

drastic alteration of our constitutional order may come—if at all—from the Supreme 

Court. 

The stakes could not be higher.  In this appeal, the government fired two career 

civil servants, both military veterans, by accident because it refused to give them the 

most minimal pre-termination notice required by the CSRA.  Elsewhere, the 

government has asserted an Article II right to discriminate against career civil 

servants based on race, sex, age, political affiliation, and constitutionally protected 

speech.  This is unconscionable.  But until the Court intervenes, the government will 

continue to defy settled precedent, and millions of federal workers will live in fear.  
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The Court should reverse the MSPB’s decision and preserve the non-partisan, 

professional civil service that is a crown jewel of our government. 

STATEMENT OF RELATED CASES 

There are no related cases within the meaning of Federal Circuit Rule 47.5(a).   

STATEMENT OF JURISDICTION 

Petitioners are preference eligible veterans with appeal rights to the MSPB 

under 5 U.S.C. § 7511(a)(1)(B)(i).  See Appx 36; Appx 58.  On February 14, 2025, 

each Petitioner received a termination letter, and each filed timely appeals with the 

MSPB.  See Appx 88-94; Appx 95-101.  Before the MSPB, Petitioners irrevocably 

waived any discrimination claims.  See Appx 291; Appx 297.  The MSPB 

consolidated Petitioners’ appeals and issued a final decision resolving all issues on 

March 20, 2026.  Appx 1-32.  Petitioners promptly petitioned this Court for review 

on March 23, 2026.  This Court has jurisdiction pursuant to 5 U.S.C. § 7703(b)(1)(A) 

and 28 U.S.C. § 1295(a)(9). 

STATEMENT OF THE ISSUE 

Whether the Civil Service Reform Act’s procedural and substantive 

protections for federal workers conflict with the President’s Article II removal 

powers. 
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STATEMENT OF THE CASE 

A. Statutory Background 

1.  The legislation at the heart of this appeal—the Civil Service Reform Act—

reflects the culmination of a centuries-long process to ensure a professional, merit-

based civil service, free from political patronage, invidious discrimination, and 

arbitrary abuse.  

At the Founding, George Washington embraced principles of merit-based 

service.  Patricia Wallace Ingraham, The Foundation of Merit: Public Service in 

American Democracy 17 (1995).  But by the Civil War, a spoils system had taken 

hold in the United States.  The effects were “tragic,” undermining “the effectiveness 

of the Union army” and the “federal government” during the war.  Id. at 22.   

In the years that followed, Congress began enacting—and the Supreme Court 

upheld—federal civil service laws.  In 1866, Congress prohibited the dismissal of 

military officers during peacetime absent a sentence by a court-martial.  See Act of 

13 July 1866, 14 Stat. 90, 92.  Two years later, President Grant “ran on a reform 

platform.”  Ingraham, supra at 24.  In 1871, Congress created a short-lived Civil 

Service Commission, but it shuttered in 1873.  Finally, in 1881, a former supporter 

who had sought a patronage appointment shot and killed President Garfield.  Id. at 

26.  The assassination proved to be a galvanizing moment.  Congress passed, and 

President Arthur signed, the Pendleton Act, Pub. L. No. 47-16, 22 Stat. 403 (1883), 
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which established a system for merit-based hiring in federal employment and 

provided protections against partisan discrimination.   

Three years later, in 1886, the Supreme Court upheld limitations on the 

executive branch’s removal power in Perkins. 116 U.S. at 485.  The Court 

specifically rejected the argument—which the government now embraces—that 

Congress’s “restriction of the power of removal” was “an infringement upon the 

constitutional prerogative of the executive.”  Id. at 484.  Instead, Perkins explained, 

“when congress, by law, vests the appointment of inferior officers in the heads of 

departments, it may limit and restrict the power of removal as it deems best for the 

public interest.”  Id. 

The civil service initially only encompassed a portion of the federal workforce 

and expanded significantly during the early Twentieth Century.  Ingraham, supra, at 

34.  During the same period, Congress enacted additional legislation to protect civil 

servants.  See, e.g., Lloyd–La Follette Act of 1912, 37 Stat. 555 (providing that civil 

servants may “be removed” only “for such cause as will promote the efficiency of” 

the “service,” must receive notice, and must have an opportunity to contest removal).  

The Supreme Court also reconfirmed Congress’s authority in this arena.  In Myers, 

Chief Justice Taft’s opinion for the Court reiterated that, where civil servants are 

appointed by “the heads of departments,” “the right to remove may be restricted,” 
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and civil servants “could be entirely” insulated “from politics.”  272 U.S. at 174, 192 

(1926).   

2.  In 1978, after abuses involving the civil service had come to light in the 

Watergate Era, Congress passed the CSRA, which “comprehensively overhauled the 

civil service system.”  United States v. Fausto, 484 U.S. 439, 443 (1988) (citation 

modified).  This landmark statute replaced a “patchwork of statutes and rules” that 

had “built up over almost a century.”  Id. at 444 (citation modified).   

At the CSRA’s core are the “merit system principles.” 5 U.S.C. § 2301(b).   

Agencies evaluate civil servants based on their “performance,” correct “inadequate 

performance,” and terminate those “who cannot or will not improve.”  Id. 

§ 2301(b)(6).  The law protects federal employees “against arbitrary action, personal 

favoritism, or coercion for partisan political purposes,” and shields them from 

retaliation for engaging in lawful whistleblowing.  Id. §§ 2301(b)(8)(A), (9).  Federal 

employees “receive fair and equitable treatment” “without regard to political 

affiliation, race, color, religion, national origin, sex, marital status, age, or 

handicapping condition, and with proper regard for their privacy and constitutional 

rights.”  Id. § 2301(b)(2).1   

 
1 Civil servants challenging adverse actions based on discrimination may assert their 
rights under anti-discrimination statutes, such as Title VII of the Civil Rights Act of 
1964, by bringing a so-called “mixed case” before the MSPB.  See 5 U.S.C. § 7702.   

Case: 26-1575      Document: 64     Page: 20     Filed: 06/01/2026



10 
 

The CSRA establishes mechanisms for covered employees to vindicate their 

rights and contest unlawful removals without cause.  As relevant here, once a 

covered employee has completed a probationary period, an agency may remove her 

or take other major adverse action against her “only for such cause as will promote 

the efficiency of the service.”  5 U.S.C. § 7513(a); see also id. §§ 7511, 7512 

(defining terms and describing scope of Section 7513).  Such employees must 

receive “30 days’ advance written notice” of the action, “a reasonable time” to 

answer, and “a written decision.”  Id. § 7513(b).  The employee may appeal such an 

action to the MSPB.  Id. § 7513(d).  After the MSPB decides the matter, the parties 

may seek review in an Article III court, which is generally, but not always, this 

Court.  Id. § 7703.   

Congress crafted the CSRA to avoid entrenching on the President’s core 

prerogatives.  For example, the MSPB lacks jurisdiction over appeals by Senate-

confirmed officials and by officials appointed by the President.  Id. § 7511(b)(1), 

(b)(3).   The MSPB lacks jurisdiction over employees in certain agencies performing 

sensitive functions, such as employees in the Central Intelligence Agency, the 

Federal Bureau of Investigation, and the Foreign Service.  Id. § 7511(b)(6)-(8).  The 

MSPB has limited authority when the executive branch removes the most senior 

civil servants—members of the Senior Executive Service—for poor performance.  

See id. § 3592.  And the MSPB cannot second-guess the executive branch’s decision 
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making on national security related matters.  See Dep’t of Navy v. Egan, 484 U.S. 

518, 530 (1988). 

B. Factual Background 

Petitioners Megan Jackler and Brandon Jaroch are military veterans who 

served this country with distinction in uniform.  Each subsequently became a career 

civil servant, working for the Department of Justice as an immigration judge.  Both 

were summarily dismissed without any due process or articulated cause in February 

2025. 

Petitioner Megan Jackler served on active duty in the Navy for twelve years.  

Appx 337.  She deployed to Afghanistan in support of Operating Enduring Freedom 

and assisted in evacuation efforts following the Fukushima nuclear disaster in Japan.  

Appx 338.  She is currently a Lieutenant Commander in the Navy Reserve.   Upon 

leaving active duty in 2021, Jackler became an assistant chief immigration judge.  

Appx 339.  She has received outstanding performance evaluations.  Id.  Her superiors 

described her as “creative” and “selfless,” and credited her with streamlining the 

office’s caseload.  Appx 352. 

Petitioner Brandon Jaroch is a disabled veteran who served in the Air Force. 

Appx 162; Appx 404. After leaving the military, Jaroch worked in the Department 

of Homeland Security, served as a federal prosecutor, and was also a federal public 

defender.  Appx 404-405.  In 2021, Jaroch became an assistant chief immigration 
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judge.  Appx 405.  He received excellent or outstanding performance ratings.  Appx 

406.  His superiors praised his “hard work” and, like Jackler, credited him with 

streamlining the office’s caseload.  Id.  

On February 14, 2025, both Jackler and Jaroch received letters informing 

them that they had been terminated effective immediately.  Appx 94; Appx 101.  

Neither received the minimal notice of the adverse action as required by the CSRA, 

and neither was afforded an opportunity to respond.  Appx 344; Appx 409.  The 

letters did not provide any justification for the terminations.  Appx 94; Appx 101.   

Documents subsequently disclosed by the government indicated that the 

Department of Justice mistakenly believed Jackler and Jaroch were probationary 

employees, who have fewer protections against dismissal under the CSRA.  Appx 

208-210; Appx 254-256; Appx 362.  Because the agency never provided them with 

any due process, however, Jackler and Jaroch never had the opportunity to inform 

the agency of its mistake.   

This appeal is the tip of the iceberg of so-called “Article II” firing cases, in 

which the government claims an absolute constitutional right to fire employees for 

any reason or no reason at all.  The executive branch has fired numerous other career 

civil servants like Petitioners, including as many as one hundred immigration 
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judges,2 employees previously assigned to Special Counsel Jack Smith, and 

prosecutors who handled January 6 cases.3  The retaliation has been blatant: In July 

2025, the government fired a career prosecutor apparently because she is the 

daughter of a former Director of the Federal Bureau of Investigation whom the 

President views as a vocal critic.4   

In these cases, the government has consistently argued that Article II 

invalidates legal protections under the Civil Service Reform Act.  The government 

has similarly argued that Article II invalidates other statutory protections that apply 

to federal workers, such as Title VII of the Civil Rights Act of 1964, and 

constitutional provisions, such as the First Amendment.  See, e.g., Mot. to Dismiss, 

Doc. 15, Nemer v. Blanche, No. 1:25-cv-4170 (D.D.C. Apr. 6, 2026). 

C. Procedural History 

1.  Jackler and Jaroch promptly filed MSPB appeals.  Appx 88-94; Appx 95-

101.  Before the MSPB, the parties agreed that Jackler and Jaroch were inferior 

officers and that they fell within the CSRA’s definition of a covered “employee” in  

 
2 Ximena Bustillo, Trump Administration Fires More Immigration Judges, NPR 
(Sep. 23, 2025), https://perma.cc/SM7J-2DBZ. 
3 Jacob Rosen & Scott MacFarlane, Justice Department Purge Continues; Firings 
Include Trump Classified Document Case Investigators and Jan. 6 Prosecutors, 
CBS News (July 12, 2025), https://perma.cc/H92R-BKZN. 
4 Chloe Atkins, Former Federal Prosecutor Maurene Comey Sues Trump 
Administration Over Her Firing, NBC News (Sep. 15, 2025), 
https://perma.cc/S39M-KNWM. 
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5 U.S.C. § 7511(a).5  See Appx 433 (in Jackler stating that the Agency “agrees with 

Appellant that as an immigration judge, she was an ‘employee’ who may appeal 

certain adverse actions to the Board”); Appx 456 (same in Jaroch).  The cases were 

assigned to the same administrative judge, who issued nearly identical initial 

decisions in their favor.  Appx 33-54; Appx 55-76. 

The administrative judge explained that there was no dispute that the 

Department of Justice had failed to provide Jackler and Jaroch with the minimal 

advance notice prior and an opportunity to contest removal required by the CSRA.  

Appx 37-39; Appx 58-61; see 5 U.S.C. § 7513(b).  Instead, the government 

challenged “the constitutionality of the removal protections afforded by” the CSRA.  

Appx 38; Appx 60.  According to the government, “the Attorney General is 

authorized by Article II of the Constitution to appoint and remove Immigration 

Judges without restriction,” meaning the agency did not need to comply with the law 

Congress enacted.  Appx 36; Appx 58.   

The administrative judge declined to consider the government’s sweeping 

constitutional attack on the nation’s civil service laws.  Under longstanding 

precedent, the MSPB cannot invalidate statutes, let alone the MSPB’s own organic 

 
5 The statutory definition of “employee” in the CSRA is distinct from the 
constitutional category of employees for the purposes of the Appointments Clause.  
See 5 U.S.C. § 7511(a) (statutory definition of employee); cf. 5 U.S.C. § 2015 
(general definition of employee in Title 5 expressly includes “an officer”). 
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statute.  Appx 38; Appx 60-61.  As a result, the administrative judge ordered Jackler 

and Jaroch reinstated.  Appx 39; Appx 61. 

2.  When the administrative judge ruled, the MSPB lacked a quorum.  Under 

the Board’s regulations, the initial decision would have become final, and the 

government could have petitioned this Court for review, after thirty-five days.  See 

5 U.S.C. § 7703(d); 5 C.F.R. § 1201.113.  But instead, the Department of Justice 

filed a petition before the quorum-less MSPB.  This stalled judicial review for 

months and allowed the government to continue defying the law with respect to 

hundreds of civil servants in the interim. 

The same day the Department of Justice sought review before the MSPB, the 

Department’s Office of Legal Counsel (OLC) issued an opinion concluding that the 

Board is “obligated to consider constitutional issues raised by” employing agencies 

“during these proceedings.”  U.S. Dep’t of Just., The Merit Systems Protection 

Board’s Authority to Adjudicate Constitutional Questions within an Administrative 

Proceeding, 42 Op. O.L.C. __ (Sept. 26, 2025), Slip Op. at 1, 

https://perma.cc/5GKU-KVZ5. 

The opinion was unusual.  “OLC generally avoids opining on questions likely 

to arise in pending or imminent litigation.”  David J. Barron, Best Practices for OLC 

Legal Advice and Written Opinions 3 (July 16, 2010), https://perma.cc/9DR2-

LWD6.  What came next was even more unusual: The Department of Justice 
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submitted a filing arguing that OLC’s opinion “should be considered binding upon 

the Board.”  Appx 479; Appx 501.  In short, the executive branch told the MSPB it 

must do what the government says.   

That was backed by a not-so-subtle threat.  In February 2025, the President 

had removed Cathy Harris from her position as a member of the Board, in violation 

of the laws protecting MSPB members from removal without cause.  See Harris v. 

Bessent, 775 F. Supp. 3d 164, 169-170 (D.D.C. 2025), rev’d, 160 F.4th 1235 (D.C. 

Cir. 2025), petition for cert. filed, No. 25-1110 (U.S. Mar. 17, 2026). 

In the wake of OLC’s opinion, MSPB administrative judges dismissed dozens 

of other “Article II firing” appeals without prejudice, pending the outcome of 

Petitioners’ cases. 

3.  The Board consolidated Jackler’s and Jaroch’s cases and issued a final 

decision in favor of the Department of Justice.  Appx 1-32.  The Board explained 

that the administrative judge had found that Petitioners were “entitled to”—but 

deprived of—“the procedures set forth in 5 U.S.C. § 7513 prior to their 

terminations.”  Appx 5.  The Board did not question, nor did the government dispute, 

the fact that the government failed to provide even the most minimal notice to Jackler 

and Jaroch.  Instead, the Board determined that Article II “abrogates” Petitioners’ 

“otherwise-applicable statutory removal protections.”  Appx 2.   
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The Board purported to conduct an analysis of the CSRA’s constitutionality 

as applied to immigration judges, and disclaimed deciding “the validity of the larger 

statutory scheme.”  Appx 9.  But the substance of the Board’s decision is sweeping.  

According to the MSPB, “[n]o entity, including Congress or the Board, may place 

restrictions on” the President’s Article II authority to remove officers because “doing 

so would infringe upon the President’s ability to faithfully execute the laws.”  Appx 

12.   

The MSPB acknowledged exceptions to this rule, explaining that “the 

President’s Article II removal authority does not necessarily invalidate removal 

restrictions for all inferior officers in the Executive Branch.”  Appx 13.  But the 

Board dismissed Perkins and its progeny—which upheld civil service laws 

governing inferior officers—based on a half-sentence of dictum from Seila Law LLC 

v. Consumer Fin. Prot. Bureau, 591 U.S. 197 (2020).  According to the Board, after 

Seila Law, if an inferior officer exercises “more than limited duties” or has “some 

level of policymaking or administrative authority,” the Civil Service Reform Act 

“cannot be constitutionally applied” to that civil servant.  Appx 13-14.  Applying 

that standard, the Board then concluded that Jackler and Jaroch are subject to the 

President’s unfettered removal authority because—in its determination—

immigration judges are inferior officers who exercise significant policymaking and 

administrative authority.  Appx 14-16.  
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The Board then dismissed the appeals for lack of jurisdiction.  The MSPB 

reasoned that once it “find[s] that a particular employee is subject to at-will Article 

II removal, [it] must dismiss their appeal for lack of jurisdiction because 5 U.S.C. 

§ 7513, including the grant of Board jurisdiction in section 7513(d), cannot 

constitutionally apply to that employee.”  Appx 16.  The interim relief awarded by 

the MSPB’s administrative judge—an order that Petitioners be reinstated—

automatically terminated upon the issuance of the MSPB’s decision.   

Petitioners promptly sought review in this Court and requested that the Court 

hear this matter initially en banc.  At the time of the filing of this brief, that request 

is pending. 

SUMMARY OF THE ARGUMENT 

I.  The Civil Service Reform Act stands on exceptionally firm constitutional 

footing.  Under longstanding precedent, Congress has wide latitude to enact civil 

service protections for federal workers, including inferior officers such as 

immigration judges.  

A.  The Constitution establishes three classifications of public servants.  High-

ranking principal officers must be appointed by the President and confirmed by the 

Senate.  Inferior officers are supervised by principal officers.  Congress may choose 

to vest the appointment of inferior officers in the President or in the heads of 

departments.  Finally, ordinary employees need not be appointed by the head of 
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department or the President.  The constitutional dividing line between inferior 

officers and employees is blurry, and some have suggested that wide swaths of the 

federal workforce are inferior officers. 

The Supreme Court has long blessed civil service protections afforded to 

inferior officers.  In Perkins, the Court explained that when Congress vests the 

appointment of an inferior officer in a head of department, Congress may also restrict 

the power of removal.  116 U.S. at 485.  Chief Justice Taft in Myers and Justice 

Scalia in Morrison each endorsed Perkins.  These two jurists are cited as leading 

proponents of the President’s Article II removal power.  That they rejected the 

argument the government advances underscores how wrong the government is.  

The Supreme Court’s decision in Arthrex—issued just a few years ago on 

review of a decision of this Court—puts the final nail in the coffin.  In Arthrex, the 

Supreme Court concluded, in agreement with this Court, that administrative patent 

judges were improperly appointed principal officers because they (i) issued 

decisions that were not reviewable by a principal officer, and (ii) could be removed 

only for cause under the CSRA.  What matters for this case is the remedy the 

Supreme Court chose: It preserved the CSRA, and subjected administrative patent 

judges’ decisions to review by a principal officer, thus rendering them inferior 

officers.  That remedy makes sense only if Congress can constitutionally provide 

inferior officers—like immigration judges—with for-cause removal protections.  In 
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the Supreme Court’s words, the resulting statutory scheme ensured that “the 

President remains responsible for the exercise of executive power—and through 

him, the exercise of executive power remains accountable to the people.”  Arthrex, 

594 U.S. at 27.  After Arthrex, the Civil Service Reform Act is unquestionably 

constitutional, particularly for executive branch adjudicators.  

B.  The CSRA’s removal protections for immigration judges are plainly 

constitutional under this longstanding precedent.  The parties agree that immigration 

judges are inferior officers appointed and supervised by the Attorney General.  

Under Perkins, Congress may therefore regulate their removal, such as by requiring 

extremely minimal due process before a termination.  As Justice Scalia explained in 

Morrison, 487 U.S. at 724 n.4, there is no meaningful Article II concern about the 

President’s ability to control the executive branch.  The President retains control 

over immigration judges because they are subject to supervision and are removable 

by the Attorney General—who is in turn removable by the President at will—if they 

refuse to follow the Attorney General’s directions.  

If there were any doubt, the statutes governing immigration judges closely 

parallel the scheme that the Supreme Court blessed in Arthrex.  Immigration judges 

are “subject to such supervision” “as the Attorney General shall prescribe,” meaning 

the Attorney General may directly review and reverse their decisions.  8 U.S.C. 

§ 1101(b)(4).  The Attorney General also has additional authority to review 
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“administrative determinations in immigration proceedings” “and perform such 

other acts” as he “determines to be necessary.”  Id. § 1103(g)(2); see also id. 

§ 1103(a)(2).  Moreover, by regulation, the Attorney General may transfer to himself 

matters decided by an immigration judge and appealed to the Board of Immigration 

Appeals.  See 8 C.F.R. § 1003.1(h)(1)(i).  In short, under Arthrex, the Attorney 

General’s ability to review and reverse an immigration judge is—in and of itself—

enough to decide this case and uphold the CSRA.   

II.  The MSPB adopted the government’s theory of Article II root and branch.  

Its decision defies Perkins and its progeny, misapplies Arthrex, and is incompatible 

with our nation’s history and tradition.  

The crux of the MSPB’s decision is a half-sentence of dictum from Seila Law, 

in which the Supreme Court characterized Morrison as having permitted for-cause 

removal protections for inferior officers with “limited duties and no policymaking 

or administrative authority.”  Seila Law, 591 U.S. at 218.  According to the 

government and the MSPB, that half-sentence narrowed Perkins into non-existence.   

This logic is skin-deep.  It flouts the Supreme Court’s instruction to “follow 

the case which directly controls” and usurps the Supreme Court’s “prerogative of 

overruling” its own precedent.   Rodriguez, 490 U.S. at 484.  Regardless, Seila Law 

confirms that the civil service laws are constitutional.  Indeed, the inferior officer at 

issue in Morrison was an independent counsel who investigated and prosecuted 
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“crimes by high-ranking Government officials.”  Seila Law, 591 U.S. at 217.  If that 

powerful prosecutor can be said to have “limited duties” and lack “policymaking or 

significant administrative authority,” so too can mid-level civil servants such as 

immigration judges.  Id. at 218 (citation modified). 

Tellingly, the MSPB consigned Arthrex to a footnote.  See Appx 15.  But that 

case is fatal to the government’s position.  The MSPB attempted to distinguish 

Arthrex on the ground that, unlike in the statutory scheme blessed by Arthrex’s 

remedial holding, there might be some limitations on the Attorney General’s ability 

to review decisions of immigration judges.  To be very clear: There are no such 

limitations.  But even if there were, Arthrex teaches that the appropriate remedy is 

to invalidate the limitation—not to strike down the Civil Service Reform Act.  There 

is no way to decide this case for the government without overturning Arthrex. 

Finally, the MSPB painted immigration judges as exercising an enormous 

amount of policymaking authority.  This is nonsense.  The government’s own 

memoranda stress that immigration judges are not policymakers.   

III.  The stakes are extraordinary.  If the government prevails, it will call into 

question civil service laws for millions of federal workers and provide license for 

the government to continue targeting civil servants.   

Indeed, the government has argued that Article II invalidates any restrictions 

on removal enacted by Congress or enshrined elsewhere in the Constitution—
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including laws like Title VII that prohibit discrimination based on race and sex, and 

even the First Amendment.  If the government is correct, the President could fire all 

women or all African Americans, and Congress and the Constitution would have 

nothing to say about it.  This is extraordinarily unjust.  It is also not the law.   

The facts of this case underscore the equities.  Megan Jackler and Brandon 

Jaroch were military veterans who were promised civil service protections by a 

grateful nation.  The government terminated them by mistake because it did not 

provide them with even the most minimal notice and an opportunity to respond 

before firing them.  Affording Jackler and Jaroch those modest procedural 

protections, moreover, would in no way impede the President’s ability to control the 

executive branch.  This Court should reverse the MSPB’s decision and swiftly send 

the message that the administration’s abuse violates the law.   

STANDARD OF REVIEW 

The Court reviews the MSPB’s decision to determine if it is “arbitrary, 

capricious, an abuse of discretion, or otherwise not in accordance with law, or 

unsupported by substantial evidence.”  Monasteri v. MSPB, 232 F.3d 1376, 1378 

(Fed. Cir. 2000).  This appeal involves a pure question of law that this Court reviews 

de novo.  Id. 
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ARGUMENT 

I. THE CIVIL SERVICE REFORM ACT IS CONSTITUTIONAL.

The Civil Service Reform Act should not be controversial.  Chief Justice Taft 

in Myers and Justice Scalia in Morrison—both ardent proponents of the executive 

branch’s removal power—endorsed Perkins and agreed that civil service laws do not 

pose constitutional concerns.  Just a few years ago, in Arthrex, the Supreme Court 

reaffirmed that the CSRA is constitutional.  Meanwhile, historical practice is 

particularly important in separation of powers cases, and the CSRA reflects a 

longstanding national consensus in favor of a career, merit-based civil service.  The 

government asks this Court to defy nearly a century and a half of precedent and take 

a wrecking ball to the professional, non-partisan federal workforce.  This Court 

should decline that extraordinary invitation. 

A. Congress May Regulate The Removal Of Inferior Officers.

1. Because this appeal involves removal restrictions for immigration judges—

who everyone agrees are inferior officers—a brief sketch of the relevant 

constitutional framework sets the stage. 

The Constitution and precedent distinguish between three classifications 

within the executive branch.  Principal officers are high-ranking officials who report 

directly to the President.  See Kennedy v. Braidwood Mgmt., Inc., 606 U.S. 748, 761 

(2025).  These few high-ranking officials—such as the Attorney General and other 

Case: 26-1575      Document: 64     Page: 35     Filed: 06/01/2026



25 
 

cabinet officers—must be appointed by the President and confirmed by the Senate.  

See U.S. Const. art. II, § 2, cl. 2; Braidwood, 606 U.S. at 754.  With rare exception, 

the Constitution requires principal officers to be removable at will.  See Free Enter. 

Fund, 561 U.S. at 483; see also infra pp. 40-41 (discussing the government’s 

ongoing challenge to removal restrictions for principal officers leading multimember 

independent agencies).  

In contrast, Congress can vest the appointment of inferior officers in the 

President directly (with or without Senate confirmation) or in the head of a 

department.  See U.S. Const. art. II, § 2, cl. 2.  “Generally speaking, whether one is 

an ‘inferior’ officer depends on whether he has a superior other than the President, 

and how much power the officer exercises free from control by a superior.”  

Braidwood, 606 U.S. at 761 (citation modified).  Finally, non-officer employees need 

not be appointed by a department head.  Lucia v. SEC, 585 U.S. 237, 245 (2018).   

The distinction between inferior officers and employees is blurry.  The 

Supreme Court has looked to whether an individual’s “duties were occasional or 

temporary” and to “the extent of power an individual wields in carrying out his 

assigned functions.”  Id. (citation modified).  But “[c]ourts and scholars have 

struggled for more than a century to” distinguish inferior officers from employees.  

Free Enter. Fund, 561 U.S. at 538 (Breyer, J., dissenting).  The category of inferior 

officers “is unusually broad,” id. at 539, and some have suggested it includes “all 
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federal civil officials who perform an ongoing, statutory duty—no matter how 

important or significant the duty.”  Lucia, 585 U.S. at 254 (Thomas, J., concurring).   

2.  Nearly a century and a half ago, Perkins upheld Congress’s ability to 

“restrict the power of removal” for inferior officers appointed by the heads of 

departments.  116 U.S. at 485.  That foundational precedent goes a long way toward 

resolving this appeal. 

In Perkins, the Secretary of the Navy discharged a naval officer—a cadet 

engineer—because, in the Secretary’s view, the officer’s services were not needed.  

Id. at 483-484.  The officer contested his removal based on a statute prohibiting 

dismissal in peacetime absent a sentence by a court martial.  Id.  The Supreme Court 

ruled the Secretary of the Navy violated that law, and the plaintiff should be deemed 

“still in office.”  Id. at 485. 

Critically, Perkins expressly rejected the argument—advanced by the 

government in this and other Article II firing cases—that Congress’s “restriction of 

the power of removal is an infringement upon the constitutional prerogative of the 

executive.”  Id. at 484.  Instead, Perkins held that, “when congress, by law, vests the 

appointment of inferior officers in the heads of departments, it may limit and restrict 

the power of removal as it deems best for the public interest.”  Id. at 485.   

Perkins’s holding flowed from the text of Article II’s Appointments Clause. 

The Clause states: “Congress may by Law vest the Appointment of” “inferior 
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Officers, as they think proper, in the President alone, in the Courts of Law, or in the 

Heads of Departments.”  U.S. Const. art. II, § 2, cl. 2.  The Supreme Court explained 

that the express “constitutional authority” to “vest the appointment implies authority 

to limit, restrict, and regulate the removal by such laws as congress may enact in 

relation to the officers so appointed.”  Perkins, 116 U.S. at 485.   

Indeed, a head of department—here, the Attorney General—“has no 

constitutional prerogative of appointment to offices independently of the legislation 

of congress.”  Id.  The Attorney General “must be governed” by Congress’s 

legislation “not only in making appointments, but in all that is incident thereto,” such 

as how and when the inferior officer may be removed.  Id.   

Finally, Perkins distinguished cases involving an inferior officer appointed by 

the head of a department—in which there is “no doubt” that Congress may “restrict 

the power of removal”—from circumstances in which Congress might seek to limit 

the removal of inferior officers appointed by the President with the Senate’s advice 

and consent.  Id. at 484-485.  The implication was that, in the narrow circumstances 

involving presidential appointees confirmed by the Senate, Congress may not be able 

to restrict removal.  Cf. Shurtleff v. United States, 189 U.S. 311, 314-315 (1903) 

(construing statute governing removal of officer narrowly where officer was 

appointed by President and confirmed by the Senate); Parsons v. United States, 

167 U.S. 324, 335 (1897) (same). 
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3. The Supreme Court reiterated Perkins’s holding in Myers and left no doubt 

that Congress may enact civil service laws for the many inferior officers in the 

federal government—such as Jackler and Jaroch—who are appointed by heads of 

departments. 

Myers invalidated a law requiring the Senate to approve the removal of 

postmasters appointed by the President and confirmed by the Senate.  272 U.S. at 

107.  Today, Chief Justice Taft’s lengthy opinion for the Court is best remembered 

as the historical high-water mark for the President’s removal power over officers he 

has appointed.  It is therefore particularly notable that Chief Justice Taft embraced 

Perkins.   

Indeed, Chief Justice Taft reiterated over, over, and over again that Congress 

may limit the removal of inferior officers appointed by the heads of a department.  

See, e.g., id. at 127 (citing Perkins and explaining that Congress possesses “the 

power to limit and regulate removal of such inferior officers by heads of departments 

when it exercises its constitutional power to lodge the power of appointment with 

them”); id. at 161 (citing Perkins and stating, “Congress, in committing the 

appointment of such inferior officers to the heads of departments, may prescribe 

incidental regulations controlling and restricting the latter in the exercise of the 

power of removal”); id. at 162 (“The condition upon which the power of Congress 

to provide for the removal of inferior officers rests is that it shall vest the 
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appointment in some one other than the President with the consent of the Senate.”); 

id. (explaining Congress may combat “the evil of political executive removals of 

inferior offices” “by a simple expedient” of modifying “the power of appointment” 

away from the President with the consent of the Senate); id. at 163 (stating that 

“until” Congress “is willing to vest” “appointment in the head of the department,” 

postmasters “will be subject to removal by the President alone”); id. at 164 

(“Congress is only given power to provide for appointments and removals of inferior 

officers after it has vested, and on condition that it does vest, their appointment in 

other authority than the President with the Senate’s consent . . . .”). 

Indeed, Myers expressly bemoaned the “evil[s] of the spoils system” and 

extolled “the Civil Service Law,” as it applied “to inferior offices.”  Id. at 173.  By 

that time, the civil service laws encompassed “a vast majority of all the civil 

officers,” and Chief Justice Taft confirmed they could “be enlarged by further 

legislation.”  Id.  In Chief Justice Taft’s words, where inferior officers are appointed 

by the heads of departments, “they could be entirely removed from politics.”  Id. at 

174 (emphasis added). 

4.  Modern precedent confirms that Congress may enact protections for the 

nation’s career civil servants.   

In Morrison v. Olson, the Supreme Court upheld a law creating an 

independent counsel to investigate and prosecute certain “high-ranking Government 
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officials for violations of federal criminal laws.”  487 U.S. at 660.  The majority 

opinion classified the independent counsel as an inferior officer, id. at 672, and 

upheld a for-cause removal restriction, id. at 687-697.  In the process, the majority 

emphatically refuted the notion that “Article II” “requires that every officer of the 

United States exercising any part of that power must serve at the pleasure of the 

President and be removable by him at will.”  Id. at 690 n.29.  That argument is “more 

than the” Constitution’s “text will bear,” is “contrary to [the] holding in United 

States v. Perkins,” and would invalidate the civil service protections for “tens of 

thousands of holders of offices neither known nor foreseen by the Framers.”  Id. 

Justice Scalia dissented in Morrison, in an opinion that has become a north 

star for proponents of robust Article II removal powers.  Justice Scalia disagreed 

with the Morrison majority because he concluded that the independent counsel was 

a principal officer whom Article II required be removable at will.  487 U.S. at 718-

719 (Scalia J., dissenting).  But Justice Scalia agreed with the majority that Congress 

could protect inferior officers from arbitrary removal.  Citing Perkins and Myers, 

Justice Scalia explained that, where “Congress ha[s] removed from the usual 

procedure of Presidential appointment with Senate consent,” Congress can restrict 

the “power to remove.”  Id. at 723-724.  

Like the majority, Justice Scalia expressly rejected the argument—again, the 

core thesis the government is advancing in Article II firing cases—that Article II 
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requires the President to “have plenary power to remove inferior officers” to retain 

“control over all exercises of the executive power.”  Id. at 724 n.4.  Justice Scalia 

explained that this proposition is true for principal officers, and the President must 

have “plenary power to remove principal officers.”  Id. (emphasis added).  But 

Article II does not require inferior officers to be removable at will.  Instead, inferior 

officers are supervised by principal officers.  Should inferior officers “fail[] to accept 

supervision,” that failure will constitute “cause” justifying removal.  Id. (emphasis 

omitted).  The President therefore controls all exercises of executive power because 

inferior officers are subject to supervision and must follow the directions of principal 

officers.  If inferior officers do not do so, they then may be removed.  Id. 

More recently, the Supreme Court has pared back a handful of novel 

restrictions on the President’s removal power while taking pains not to cast doubt on 

the constitutionality of longstanding civil service protections that apply to countless 

inferior officers and employees across the federal government.   

In Free Enterprise Fund v. Pub. Co. Acct. Oversight Bd., the Supreme Court 

struck down a “novel” dual layer of removal protections for board members within 

an independent agency.  561 U.S. at 496; see also id. at 502-503 (emphasizing that 

one of those layers of removal protections employed a standard that was unusually 

“rigorous”).  But the Court stressed that it was not calling into question the 

constitutionality of the “civil service system,” or for-cause removal protections for 
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administrative law judges.  Id. at 507 & n.10; see also id. at 483, 494 (reiterating the 

principles enunciated in Perkins and Morrison).  In Seila Law, the Court invalidated 

for-cause removal protections for a principal officer—the director of an independent 

agency—that had “no foothold in history or tradition.”  591 U.S. at 199, 222.  But 

the Court reiterated that inferior officers need not be removable at will, and 

confirmed that Perkins and Morrison remain good law.  Id. at 217. 

In 2021, the Supreme Court effectively upheld the Civil Service Reform Act 

in Arthrex.  Indeed, there is no way to rule for the government in this case without 

overturning Arthrex.   

Arthrex involved a challenge to the appointment of administrative patent 

judges.  594 U.S. at 13-14, 23.  The Court reasoned that these judges were 

functioning as principal officers—not inferior officers—because the statute allowed 

them to issue unreviewable decisions, and because they were subject to the CSRA, 

meaning they could be removed by principal officers only “for such cause as will 

promote the efficiency of the service.”  Id. at 14-17 (quoting 5 U.S.C. § 7513(a)).  

As a result, the judges’ appointment by an agency head—and not the President with 

the Senate’s consent—was inconsistent with the Appointments Clause.  Id. at 12-13, 

23.  In the Court’s words, “the insulation” of these principal officers’ decisions “from 

any executive review” posed serious problems for the President’s ability to 

“oversee” the executive branch.  Id. at 17. 
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But here’s the critical point: The remedy the Arthrex Court chose to address 

that constitutional problem confirmed that the CSRA is constitutional.  The Supreme 

Court heard Arthrex on writ of certiorari from this Court.  This Court had similarly 

concluded that the statutory structure was unconstitutional.  This Court had cured 

that constitutional defect by invalidating the CSRA’s removal protections, thereby 

subjecting administrative patent judges to at-will removal.  Arthrex, Inc. v. Smith & 

Nephew, Inc., 941 F.3d 1320, 1337 (Fed. Cir. 2019).  The Supreme Court took an 

entirely different tack, however, and expressly declined to invalidate the CSRA.  

Arthrex, 594 U.S. at 25-26.  Instead, the Supreme Court rendered administrative 

judges inferior officers—and thereby fixed the constitutional problem in Arthrex—

by subjecting the judges’ decisions to review by the Director of the Parent and 

Trademark Office.  Id. at 23-26.   

Arthrex could not have applied that “tailored” remedy—which preserved for-

cause removal protections for administrative patent judges, but subjected their 

decisions to review by a principal officer—if those civil service protections ran afoul 

of Article II.  Id. at 25.  Indeed, the Supreme Court stressed that the remedy it chose 

ensured the President would remain in control of the executive branch.  In the 

Court’s words, so long as the “Director ha[s] the discretion to review decisions,” 

“the President” will “remain[] responsible for the exercise of executive power—and 

through him, the exercise of executive power remains accountable to the people.”  
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Id. at 27; see Piano Factory Grp., Inc. v. Schiedmayer Celesta GmbH, 11 F.4th 1363, 

1373-1374 (Fed. Cir. 2021) (applying Arthrex and upholding statute involving 

administrative trademark judges); cf. Masias v. Sec’y of Health & Hum. Servs., 

634 F.3d 1283, 1294-1295 (Fed. Cir. 2011) (upholding statute where special masters 

were removable for cause but reviewable by principal officer). 

Finally, just last year in Braidwood Management, the Supreme Court 

reiterated that presidential control of adjudicative inferior officers turns on the 

reviewability of an administrative judge’s decision, not on whether the 

administrative judge is removable at will.  Citing Arthrex, the Court explained that 

“[i]f an adjudicative officer’s decisions are reviewable by a superior, then the officer 

may be considered inferior even if not removable at will.”  Braidwood, 606 U.S. at 

765 (emphasis added).  The Court emphasized that when a principal officer has the 

authority to review a subordinate’s work, the inferior officer “cannot make any 

legally binding, final decision on behalf of the United States” if the principal officer 

“disagrees and wants to block it.”  Id. at 766.  Instead, the principal officer “retains 

ultimate responsibility.”  Id.; see also id. at 767, 769.  This structure of “higher-level 

agency reconsideration by the agency head is the standard way to maintain political 
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accountability and effective oversight for adjudication.”  Id. at 775 (citation 

modified).6 

5.  All that precedent easily confirms civil service laws do not run afoul of 

Article II.  But the Civil Service Reform Act claims an even stronger constitutional 

pedigree for three additional reasons.   

First, in the separation of powers context, courts place “significant weight 

upon historical practice,” a factor that cuts decisively in favor of Congress’s 

authority to enact civil service laws.  NLRB v. Noel Canning, 573 U.S. 513, 524 

(2014) (emphasis omitted).  Indeed, because civil service laws reflect a unique 

history that has produced a shared consensus across all three branches, the 

government bears an especially heavy burden to invalidate them.  See CFPB v. Cmty. 

Fin. Servs. Ass’n of Am., Ltd., 601 U.S. 416, 467 (2024) (Alito, J., dissenting). 

Consider just a brief sketch of that history.  President Washington emphasized 

“competence and fitness of character” in federal employment, and patronage was 

practiced sparingly in the country’s early years.  Ingraham, supra at 17.  Meanwhile, 

 
6 The Supreme Court’s description of the President’s Article II removal power in 
Trump v. United States is in accord.  603 U.S. 593, 621 (2024) (explaining that the 
President has unrestricted removal authority for “the most important of his 
subordinates—such as the Attorney General” (emphasis added) (citation omitted)); 
see also id. at 609 (explaining the President enjoys the “unrestricted power of 
removal with respect to executive officers” “whom he has appointed,” and 
acknowledging the “exception[]” for inferior officers (citation modified) (emphasis 
added) (citing Seila Law, 591 U.S. at 215)). 
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early sources confirm that Congress could enact civil service laws.  For example, in 

his well-known treatise on the Constitution, Justice Story stated Congress could 

regulate “the term of office” and “the manner” of “removal” for “ ‘inferior 

officers.’ ”  3 Joseph Story, Commentaries on the Constitution of the United States 

§ 1531 (1st ed. 1833); see Appointment & Removal of Inspectors of Customs, 4 U.S. 

Op. Att’y. Gen. 165, 166 (1843) (“I am not prepared positively to dissent from any 

part of [Justice Story’s] very sweeping proposition.”). 

But by the 1840s, a spoils system emerged in the United States, and “public 

jobs were openly bought and sold.”  Ingraham, supra at 21.  President Garfield’s 

assassination by a disgruntled supporter seeking a patronage appointment sparked 

reform.  In 1883, Congress passed, and President Arthur signed into law, the 

Pendleton Act to combat the “vast public evil” plaguing the country.  Id. at 26 

(citation modified).  Just three years later, the Supreme Court endorsed Congress’s 

authority to enact this type of civil service legislation in Perkins.  See supra pp. 26-

27.   

During the Twentieth Century, the Supreme Court recognized that 

constitutional provisions dating back to the Founding reinforced the national 

consensus that federal workers deserve protection from abuse, retaliation, and 

discrimination.  For example, the Supreme Court recognized that “political 

patronage” violates the First Amendment, Elrod v. Burns, 427 U.S. 347, 353, 360 
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(1976) (plurality op.), except in very narrow circumstances where “party affiliation 

is an appropriate requirement” for public employment.  Branti v. Finkel, 445 U.S. 

507, 518 (1980) (suggesting party affiliation may be appropriate, for example, for 

those who help an elected official “write speeches, explain his views to the press, or 

communicate with the legislature”); see also, e.g., Rutan v. Republican Party of 

Illinois, 497 U.S. 62, 79 (1990).   

The Court more broadly affirmed the religious, speech, and equal protection 

rights of public employees grounded in the First and Fifth Amendments.  See, e.g., 

Kennedy v. Bremerton Sch. Dist., 597 U.S. 507, 527 (2022); Lane v. Franks, 

573 U.S. 228, 231 (2014) (“[C]itizens do not surrender their First Amendment rights 

by accepting public employment.”); Brown v. Gen. Servs. Admin., 425 U.S. 820, 825 

(1976) (explaining that “federal employment discrimination clearly 

violate[s] . . . the Constitution”).   

Meanwhile, Congress and the President enacted a series of landmark civil 

service statutes to protect federal workers from abuse and discrimination.  These 

efforts include: (i) extending Title VII and other antidiscrimination statutes to federal 

workers, see, e.g., Equal Employment Opportunity Act of 1972, Pub. L. No. 92-261, 

§ 11, 86 Stat. 103, 111-112 (Title VII); Fair Labor Standards Amendments of 1974, 

Pub. L. No. 93-259, § 28(b)(2), 88 Stat. 55, 74-75 (Age Discrimination in 

Employment Act); (ii) enacting comprehensive civil service reform through the 
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CSRA, see Civil Service Reform Act of 1978, Pub. L. No. 95-454, 92 Stat. 1111; 

(iii) bolstering protections for whistleblowers in 1989, see Whistleblower Protection 

Act of 1989, Pub. L. No. 101-12, 103 Stat. 16; (iv) further expanding federal civil 

service protections the following year, see Civil Service Due Process Amendments 

Act, Pub. L. 101‑376, 104 Stat. 461 (1990); and (v) again revamping whistleblower 

protections in 2012, Whistleblower Protection Enhancement Act of 2012, Pub. L. 

No. 112-199, 126 Stat. 1465.   

Second, the Civil Service Reform Act stands on especially firm constitutional 

footing because Congress possesses broad authority to enact mechanisms for federal 

employees to vindicate their constitutional rights, such as the First and Fifth 

Amendment rights outlined above.  See U.S. Const. art. I, § 8, cl. 18; Hankins v. 

Lyght, 441 F.3d 96, 106 (2d Cir. 2006).  Congress likewise must be able to enact 

whistleblower protections to gather information necessary to legislate and perform 

oversight.  See Trump v. Mazars USA, LLP, 591 U.S. 848, 862 (2020); Comm. on 

Judiciary of United States House of Representatives v. McGahn, 968 F.3d 755, 760 

(D.C. Cir. 2020) (en banc).   

Third and finally, in exercising its constitutional authority to enact civil 

service laws, Congress carefully tailored the CSRA to avoid running afoul of the 

executive’s core prerogatives.   
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For example, consistent with Perkins and Myers, the CSRA does not apply to 

those appointed by the President.  5 U.S.C. § 7511(b)(1), (b)(3).   The MSPB lacks 

jurisdiction over employees in certain agencies performing sensitive functions, such 

as the Central Intelligence Agency and the Federal Bureau of Investigation.  Id. 

§ 7511(b)(7)-(8).  And the MSPB has limited authority when the executive branch 

removes members of the Senior Executive Service for poor performance.  Id. § 3592; 

Esparraguera v. Dep’t of the Army, 981 F.3d 1328, 1334-36 (Fed. Cir. 2020); see 

also Free Enter. Fund, 561 U.S. at 506 (describing additional mechanisms in the 

CSRA to exempt certain positions and “ensure Presidential control”). 

That careful tailoring puts the lie to the government’s suggestion, in this case 

and others like it, that the CSRA improperly impinges on the executive branch’s 

Article II removal powers.   

* * * 

In short, for more than a century and a half, the Supreme Court has upheld 

civil service laws in accordance with a national consensus endorsed by all three 

branches of government.  When it comes to inferior officers appointed by the heads 

of a department, Congress “may limit and restrict the power of removal as it deems 

best for the public interest.”  Perkins, 116 U.S. at 485.  As Justice Scalia explained, 

the CSRA does not prevent the President from controlling the executive branch 
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because inferior officers must follow the instructions of their superiors and are 

removable if they do not.  Morrison, 487 U.S. at 724 n.4 (Scalia, J., dissenting).   

Moreover, as Arthrex teaches, so long as a principal officer can review and 

overturn an inferior officer’s decisions issued in adjudications, the inferior officer 

remains accountable to the President and, by extension, to the people.  Should a law 

prevent such review, the appropriate remedy under Arthrex is to invalidate the law—

not blow up the landmark statute protecting our nation’s public servants from 

discrimination and abuse.  

One last thing: This case is distinct from Trump v. Slaughter, No. 25-332 (U.S. 

argued Dec. 8, 2025), in which the government asks the Supreme Court to invalidate 

removal protections for principal officers who head multi-member independent 

agencies like the Federal Trade Commission.   

Both Chief Justice Taft in Myers, 272 U.S. at 134, and Justice Scalia in 

Morrison, 487 U.S. at 724 n.4 (Scalia, J., dissenting), advocated the view that all 

principal officers are removable at will—which is the government’s position in 

Slaughter.  But both easily approved of Congress’s authority to protect inferior 

officers from arbitrary removal.  In Slaughter, the United States deferred arguments 

about civil service protections for inferior officers to another case, leaving that 

question to this appeal.  See Transcript of Oral Argument at 23, Trump v. Slaughter, 

No. 25-332 (U.S. Dec. 8, 2025).  Whatever the Supreme Court does with respect to 
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independent agencies in Slaughter, the Civil Service Reform Act’s protections for 

inferior officers and employees sound in a different historical tradition and stand on 

their own constitutional foundation. 

B. Civil Service Protections For Immigration Judges Are Constitutional. 
 

1.  Before their abrupt and unjustified terminations, Jackler and Jaroch were 

career civil servants working in the Department of Justice as immigration judges.  

The civil service protections that applied to them are plainly constitutional under the 

legal framework just described.  

In this case, the parties agree that immigration judges are appropriately 

classified as inferior officers.  See Lucia, 585 U.S. at 248.  By statute, immigration 

judges are appointed by the Attorney General—the head of a department.  See 

8 U.S.C. § 1101(b)(4); 28 U.S.C. § 503.  Immigration judges “shall be subject to 

such supervision and shall perform such duties as the Attorney General shall 

prescribe.”  8 U.S.C. § 1101(b)(4).   

Because immigration judges are inferior officers appointed and supervised by 

the Attorney General, the Constitution empowers Congress to regulate their removal.  

See Perkins, 116 U.S. at 485.  Congress has done so through statutory provisions 

that generally require minimal notice and an opportunity to be heard before removal; 

that bar removals in the absence of cause; that ensure all promotions and evaluations 

are based on merit; that prohibit partisan patronage; and that outlaw discrimination 
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based on constitutionally protected activity, race, sex, religion, age, and other 

characteristics.  See supra pp. 9-10.   

As Justice Scalia explained, these restrictions on the Attorney General’s 

ability to fire immigration judges do not entrench on the President’s ability to 

“control” “the executive power.” Morrison, 487 U.S. at 724 n.4 (Scalia, J., 

dissenting); see also id. at 695-696 (majority op.).  Immigration judges can be 

removed by the Attorney General if they “fail[] to accept supervision,” which is 

more than enough to ensure that immigration judges remain accountable to the 

President, and by extension to the people.  Id. at 724 n.4 (Scalia, J., dissenting). 

Indeed, it would be laughable to think that the President’s ability to control 

the executive branch is impeded, in the slightest, by prohibiting discrimination 

against Jackler and Jaroch in ways, such as based on their partisan affiliation, sex, 

or religion, that have no bearing on their ability to perform their jobs.  Yet that is 

precisely the argument the government has made in this case and others like it.  See 

supra pp. 12-13.   

Consider what happened here.  The government brazenly violated Jackler’s 

and Jaroch’s statutory rights to minimal notice prior to their terminations.  5 U.S.C. 

§ 7513(b).  Based on the documents the government disclosed, however, it is clear 

the government fired Jackler and Jaroch by mistake because it thought they were 

probationary employees.  The government would have discovered that mistake if it 
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had—as required by the CSRA—provided Jackler and Jaroch notice and an 

opportunity to respond before terminating them.  See supra p. 12.  Let’s be clear: 

This case is not about a President attempting to control the exercise of executive 

power in any meaningful way.  It is about an executive branch acting with impunity, 

firing two exemplary employees by accident, and claiming the Constitution allows 

it to blow past the modest procedural guardrails Congress enacted to ensure our 

nation’s public servants receive a basic measure of fairness. 

2.  The Court could stop here.  But Arthrex puts the matter to bed.  In Arthrex, 

the Supreme Court held that it was enough for a principal officer to review decisions 

of administrative patent judges, even if those inferior officers could be removed only 

for cause under the CSRA.  594 U.S. at 17, 23-27.   

In all pertinent respects, the statutory scheme that applies to immigration 

judges looks like the scheme that the Supreme Court approved in Arthrex.  By law, 

immigration judges “shall be subject to such supervision . . . as the Attorney General 

shall prescribe.”  8 U.S.C. § 1101(b)(4).  This broad grant of authority alone permits 

the Attorney General to review and revise an immigration judge’s decision.  The 

Attorney General also has additional express statutory authority to review decisions 

issued by immigration judges.  By law, the Attorney General may “review such 

administrative determinations in immigration proceedings” “and perform such other 

acts” as he “determines to be necessary.”  Id. § 1103(g)(2); see also id. § 1103(a)(1) 
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(providing that any “determination … by the Attorney General with respect to all 

questions of law shall be controlling”).   

To top it off, the Attorney General has promulgated regulations permitting 

him to transfer to himself for plenary review any matter decided by an immigration 

judge and appealed to the Board of Immigration Appeals.  See 8 C.F.R. 

§ 1003.1(h)(1)(i).  Indeed, in Arthrex, the Supreme Court identified the “Executive 

Office for Immigration Review”—the office in which Jackler and Jaroch worked—

as an “example[]” of a situation involving “inferior officers whose decisions a 

superior executive officer can review or implement a system for reviewing.”  

594 U.S. at 20. 

The Department of Justice normally takes the position that the Attorney 

General possesses sweeping authority to review and revise an immigration judge’s 

decision.  Here is what one Attorney General opinion said in 2006, when reviewing 

an immigration judge’s decision: “I review de novo all aspects of the Board’s and 

Immigration Judge’s decisions in this case.”  In re J.F.F., 23 I. & N. Dec. 912, 913 

(A.G. 2006).  The Attorney General “retains full authority to receive additional 

evidence and to make de novo factual determinations.”  Id. (citation modified).  “The 

Executive Office for Immigration Review, which includes the Board and 

Immigration Judges, is subject to the direction and regulation of the Attorney 

General.”  Id.  “While Attorneys General have delegated their authority to the Board 
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and Immigration Judges in the first instance, [they] retain the power to exercise full 

decisionmaking upon review.”  Id. 

This scheme—under which the Attorney General may review and reverse 

immigration judges’ decisions—is not unusual.  Quite the opposite.  As the Supreme 

Court recently explained, it reflects the “longstanding model of agency 

adjudications” “throughout the Executive Branch.”  Braidwood, 606 U.S. at 775-

776.   

Moreover, it bears emphasis: Under Arthrex, a principal officer “need not 

review every decision” to ensure an immigration judge remains “accountable to the 

people.”  Arthrex, 594 U.S. at 27.  “What matters is that the” principal officer has 

“the discretion to review decisions rendered by” immigration judges.  Id.  “In this 

way, the President remains responsible for the exercise of executive power.”  Id.  

And to the extent there is any ambiguity as to whether the Attorney General has 

authority to review certain decisions issued by immigration judges, the 

“constitutional avoidance” canon counsels in favor of construing the “ambiguity” in 

favor of the Attorney General’s “authority to review and block” immigration judges’ 

decisions.  Braidwood, 606 U.S. at 775-776.  In short, there is no Article II concern 

with civil service laws applying to Jackler and Jaroch because the Attorney General 

has discretion to review their actions.   
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 Finally, Arthrex teaches that if there were some statutory or regulatory 

impediment to the Attorney General’s review (to be clear: there is not), the 

appropriate remedy would be to sever that impediment, not subject these civil 

servants to at-will removal.  Arthrex, 594 U.S. at 25-27 (explaining this “tailored 

approach” as better reflecting “the structure of supervision” and “the nature of” the 

adjudicatory “duties” administrative patent judges perform).   

3.  Two last points.  

First, any Article II concerns are at their nadir when it comes to executive 

branch adjudicators, including immigration judges, because adjudication is not 

“enforcement or policymaking.”  Free Enter. Fund, 561 U.S. at 507 n.10.  Indeed, 

the government itself stressed in a recent memorandum that immigration judges 

must not make decisions based on “policy preferences,” and instead must always 

base their determinations on an “evenhanded application of the law.”  Sirce E. Owen, 

Acting Director, Executive Office of Immigration Review, U.S. Dep’t of Justice, 

Neutrality and Impartiality in Immigration Court Proceedings 1-2 n.1 (June 27, 

2025), https://tinyurl.com/27xwn2b5.   

Second and relatedly, modest civil service protections for executive branch 

adjudicators secure critical due process values—which are essential for 

adjudication—by ensuring that a “federal hearing examiner or administrative law 

judge generally exercises his independent judgment on the evidence before him.”  
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Braidwood, 606 U.S. at 774 (citation modified).  That promise of independence, in 

turn, ensures public confidence in executive branch hearings.  See Walmart, Inc. v. 

Chief Admin. L. Judge of Off. of Chief Admin. Hearing Officer, 144 F.4th 1315, 1344 

(11th Cir. 2025).    

Such public confidence is important in the immigration context, which 

implicates questions of “human liberty and happiness.”  Wong Yang Sung v. 

McGrath, 339 U.S. 33, 50 (1950).  Again, the government’s own memorandum 

stresses that “parties in immigration court are entitled to a neutral, impartial 

adjudicator.”  Owen, supra at 2; see 8 C.F.R. § 1003.10(b), (d) (providing that 

“immigration judges shall exercise their independent judgment,” “subject to” 

directives from their superiors, and shall “resolve the questions before them in a 

timely and impartial manner”).  The Civil Service Reform Act ensures that Jackler, 

Jaroch, and their colleagues may deliver on the promise of impartiality when they 

evaluate the matters before them.   

To be sure, any “independent judgment” immigration judges exercise remains 

subject to “political accountability” because the Attorney General may review 

immigration judges’ decisions.  Braidwood, 606 U.S. at 774-775 (citation modified).  

But ensuring that immigration judges can exercise a measure of independence in 

issuing decisions—a result that flows in part from civil service protections—serves 
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important due process values that benefit the government, individuals appearing 

before immigration judges, and the public at large.   

* * * 

In short, civil service protections are plainly permissible, especially for the 

many inferior officers like Jackler and Jaroch who “perform adjudicative” functions.  

Free Enter. Fund, 561 U.S. at 507 n.10; see Walmart, 144 F.4th at 1349 (upholding 

civil service protections for administrative law judges in 5 U.S.C. § 7521(a)); 

Leachco, Inc. v. CPSC, 103 F.4th 748, 764 (10th Cir. 2024) (same), cert. denied, 

145 S. Ct. 1047 (2025); Rabadi v. DEA, 122 F.4th 371, 375 (9th Cir. 2024) (same), 

cert. denied, 145 S. Ct. 2846 (2025); Calcutt v. FDIC, 37 F.4th 293, 319 (6th Cir. 

2022) (same), reversed on other grounds, 598 U.S. 623 (2023); Decker Coal Co. v. 

Pehringer, 8 F.4th 1123, 1133 (9th Cir. 2021) (same); Free Enter. Fund v. Pub. Co. 

Acct. Oversight Bd., 537 F.3d 667, 699 n.8 (D.C. Cir. 2008) (Kavanaugh, J., 

dissenting) (confirming constitutionality of removal protections for administrative 

law judges).  But see Jarkesy v. SEC, 34 F.4th 446, 463 (5th Cir. 2022), aff’d on 

other grounds, 603 U.S. 109 (2024) (invalidating protections for administrative law 

judges, over a vigorous dissent). 
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II. THE MERIT SYSTEMS PROTECTION BOARD’S DECISION IS WRONG. 

The MSPB rushed to invalidate the Civil Service Reform Act and parroted the 

government’s Article II arguments.  In the process, the MSPB ran roughshod over 

constitutional text, history, structure, and precedent.   

The core of the MSPB’s decision rests on a half-sentence of dictum from Seila 

Law, in which the Supreme Court noted that Morrison had permitted removal 

protections “for inferior officers with limited duties and no policymaking or 

administrative authority.”  Seila Law, 591 U.S. at 218.  Seila Law’s half-sentence 

mirrored nearly identical language from Morrison describing the duties of the 

independent counsel.  See Morrison, 487 U.S. at 691 (describing the independent 

counsel as having “limited jurisdiction” and “lacking policymaking or significant 

administrative authority”).  The government has argued in pending Article II firing 

cases, and the MSPB concluded, that Seila Law’s description of Morrison radically 

cabined Perkins and its progeny—indeed, so much so that civil service laws may 

now apply only to a vanishingly small subset of inferior officers.  See Appx 13.   

The MSPB could not be more wrong.  For one thing, Seila Law elsewhere 

confirmed that “history and precedent” are the lodestars in evaluating the scope of 

the President’s Article II removal power.  591 U.S. at 214.  By that metric, the Civil 

Service Reform Act passes in spades.  Civil service laws are far from “novel.”  Id. 

at 215.  Their roots go back at least a century and a half, if not more.  See supra pp. 
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7-9.  For another, Seila Law concerned the President’s authority to remove a 

principal officer, not “an inferior officer.” 591 U.S. at 219, 238.  The half-sentence 

in Seila Law discussed inferior officers and was therefore dictum with no relevance 

to Seila Law’s outcome.   

But even if Seila Law meant to articulate a new legal test for when civil service 

protections may apply to inferior officers (it did not), the test would be capacious—

not narrow.  Seila Law was describing an independent counsel who investigated and 

tried “crimes by high-ranking Government officials.”  Id. at 217.  If that powerful 

prosecutor could be said to perform “limited duties and no policymaking or 

administrative authority,” the same can be said of middle-management career civil 

servants like Jackler and Jaroch who had more modest responsibilities.  See also id. 

at 219 (describing the independent counsel as wielding “significant” “core executive 

power”). 

Indeed, the Eleventh Circuit recently explained that administrative law judges 

who adjudicate civil immigration proceedings against employers perform “limited 

duties” without policymaking or administrative authority as those terms were used 

in Seila Law.  As that court explained, the administrative law judges “conduct only 

adjudicative tasks”; their exercise of those narrow duties “is limited by the published 

rules of the agency”; and they “cannot initiate investigations or bring an enforcement 

action.”  Walmart, 144 F.4th at 1343 (citation modified).  The exact same is true of 
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immigration judges, who likewise perform only adjudicative tasks, are bound by the 

Attorney General’s regulations and directives, and may not initiate investigations or 

bring enforcement actions.  To top it off, Arthrex confirmed that it is permissible to 

apply civil service laws to administrative adjudicators, and Arthrex never suggested 

administrative adjudicators exercised more than “limited duties” or wielded 

“policymaking or administrative authority.”  It was not the MSPB’s role to 

effectively “overrul[e]” binding Supreme Court precedent, and hamstring a 

landmark statute, let alone based on such a flimsy rationale.  Rodriguez, 490 U.S. at 

484. 

The MSPB dismissed Arthrex in a footnote stating that “immigration judge 

decisions” are subject to only “limited and conditional review.”  Appx 15.  But that 

is not true.  For all the reasons just described, immigration judges are subject to broad 

review by the Attorney General.  See supra pp. 43-45.  Indeed, the MSPB itself 

acknowledged that decisions made by immigration judges are “subject to review by 

both the Board of Immigration Appeals and the Attorney General.”  Appx 15.   

To suggest otherwise, the MSPB noted that if a noncitizen chooses not to 

appeal an immigration judge’s decision, the decision will become final.  Id.  The 

implication seems to be that, if the noncitizen does not appeal to the Board of 

Immigration Appeals, the regulations do not permit the Attorney General to transfer 

the case to himself.  But the regulations do not say that, and the plain language of 
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8 U.S.C. §§ 1101(b)(4) and 1103(g)(2) permits the Attorney General to review any 

decision issued by an immigration judge without limit.  The Attorney General may 

“prescribe” whatever “supervision” he deems appropriate, id. §1101(b)(4), may 

“review administrative determinations in immigration proceedings,” and may 

“perform” any “such other acts” he “determines to be necessary,” id. § 1103(g)(2).  

If the Attorney General disagrees with a decision by an immigration judge, the 

Attorney General retains statutory authority to revise it, even if the noncitizen does 

not appeal.  In short, an immigration judge “cannot make any legally binding final 

decision on behalf of the United States if the” Attorney General “disagrees and wants 

to block it.”  Braidwood, 606 U.S. at 776.7 

Moreover, in the circumstances in which an immigration judge’s decision 

becomes final, by regulation, because a noncitizen does not appeal, the immigration 

judge would have ruled for the government.  This is hardly a circumstance in which 

the immigration judge is acting against the executive branch’s wishes, thus 

triggering meaningful Article II concerns.  

The MSPB additionally concluded—without any elaboration—that “even if 

[a noncitizen] does appeal a decision, that right to appeal may be limited in scope.”  

Appx 15 (emphasis added).  But the MSPB notably did not articulate any such 

 
7 Moreover, if the regulations or statutes are at all ambiguous on that point (they are 
not), they must be construed in favor of review by the Attorney General.  Braidwood, 
606 U.S. at 776.   
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limitations, and even more importantly did not explain how anything constrains the 

Attorney General’s broad statutory authority to review an immigration judge’s 

decision directly.  This lack of analysis is astonishing and betrays the MSPB’s rush 

to judgment.  Meanwhile, the MSPB completely ignored the central remedial 

holding in Arthrex: If something limits the Attorney General’s review (nothing 

does), the appropriate response is to invalidate that limitation—not invalidate the 

civil service laws.8   

Finally, in attempt to bolster its decision, the MSPB stated that “immigration 

judges wield[] vast administrative authority in an area of significant consequence,” 

“have a major impact on a significant area of our nation’s domestic and foreign 

policy,” and make “policy choices that bear on this Nation’s international relations.”  

Appx 15-16 (citation modified).   

 
8 Below, the government argued immigration judge decisions are unappealable and 
thus effectively unreviewable in two exceedingly narrow circumstances.  First, 
according to the government, in absentia removal orders are unappealable.  Not so. 
Procedurally, the noncitizen “file[s] a motion to reopen,” after which “she file[s] an 
appeal.”  Guzman-Arguera, 22 I. & N. Dec. 722, 723 (BIA 1999).  Second, the 
government observed noncitizens cannot appeal certain immigration judge decisions 
agreeing with an asylum officer finding a lack of credible fear of persecution under 
8 C.F.R. § 1208.30(g)(2)(iv).  But another executive branch entity, U.S. Citizenship 
and Immigration Services, “may nevertheless reconsider a negative credible fear 
finding.”  Id.  And the Attorney General may always reverse an immigration judge’s 
decision.  Cf. DHS v. Thuraissigiam, 591 U.S. 103, 140 n.28 (2020).  
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This effort to paint immigration judges as uber foreign policymakers is a 

canard.  The current administration itself has stressed that immigration judges do not 

make policy.  Instead, immigration judges act as neutral arbiters in the matters before 

them.  See Owen, supra at 1-2.  As the Supreme Court has explained, the case-by-

case “evenhanded application of the law,” id. at 2 n.1, which is what the government 

says immigration judges do, is not “policymaking,” Free Enter. Fund, 561 U.S. at 

507-508; see Walmart, 144 F.4th at 1343.  Meanwhile, the Supreme Court confirmed 

that the independent counsel in Morrison, who prosecuted high ranking government 

officials, “lack[ed] policymaking or significant administrative authority.”  Morrison, 

487 U.S. at 691.  The MSPB’s suggestion that individual immigration judges—who 

decide discrete cases under the supervision of the Attorney General—somehow 

wield “vast administrative authority” is ludicrous.9 

III. RULING FOR THE GOVERNMENT WOULD UNLEASH CHAOS. 

If it stands, the MSPB’s decision will have devastating consequences.  The 

MSPB adopted a sweeping view of Article II removal power that provides a roadmap 

 
9 The lone citation the MSPB provided disproves its argument.  In Arizona v. United 
States, the Supreme Court struck down a state law that criminalized certain 
immigration offenses.  567 U.S. 387 (2012).  In its analysis, the Court noted that 
“[i]mmigration policy can affect trade, investment, tourism, and diplomatic relations 
for the entire Nation.”  Id. at 395 (emphasis added).  But, as explained above, 
immigration judges do not make federal immigration policy.   
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for the executive branch to gut our nation’s civil service laws.  The executive branch 

can escape the statutes Congress passed by: (i) characterizing a civil servant’s job 

duties as insufficiently “limited,” or as involving “policymaking or administrative 

authority” under its cramped reading of Seila Law; and (ii) asserting Article II power 

to remove them.   

This is not a hypothetical concern.  It is happening right now.  This appeal is 

just one of many “Article II” firing matters before the MSPB.  In case after case, the 

government has submitted materially identical briefing, adopting the same formulaic 

arguments and asserting a talismanic Article II right to defy the law.   

Affirming the decision in this case would provide the government with a green 

light to accelerate its abuse.  As a result of the government’s lawless firings and the 

MSPB’s decision, countless federal workers already live in fear of arbitrary 

dismissal, partisan discrimination, and whistleblower retaliation—without any 

confidence that they can vindicate their rights.  Affirming could irrevocably shatter 

the civil service.  

The final result of the government’s Article II theory is a world without any 

protections for civil servants.  Indeed, the government is elsewhere arguing, based 

on the same Article II arguments it advanced in this case, that Article II invalidates 

federal workers’ rights under the First Amendment, Title VII, and other 

antidiscrimination statutes.  See supra pp. 12-13.  The ramifications of that sweeping 
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constitutional theory are bleak.  An incoming Democratic administration could 

direct the removal of federal workers who were registered Republicans—asserting 

inherent Article II authority to remove civil servants at will.  The executive branch 

could target African Americans, women, or individuals over 60 years old—and they 

would have no recourse.  A President could remove all Evangelical Christians, 

Muslims, or atheists working in the federal government—and the law would have 

nothing to say about it.  Those deeply troubling results, which have nothing to do 

with the President’s ability to control the executive branch, are as wrong as they 

sound.  But it is all the direct consequence of the government’s flawed conception 

of an unfettered Article II removal power that nothing may check.  

This Court should not send shockwaves through the law and upset the settled 

reliance interests of millions of civil servants.  The men and woman of the civil 

service accepted government jobs under the explicit promise that they would be 

protected from abuse and retaliation.    Now, the government is trying to change the 

rules for millions of federal workers, not by legislation but by fiat.  Cf. Montejo v. 

Louisiana, 556 U.S. 778, 792 (2009) (court considers “reliance interests at stake” in 

weighing stare decisis factors). 

The facts of this case illustrate the problem.  The government expressly told 

Jackler and Jaroch that they would receive CSRA protections.  See Appx 139; Appx 

342; Appx 388; Appx 408.  Indeed, veterans like Jackler and Jaroch often transition 
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into civilian service precisely because of the civil service’s preferences and 

protections for those who served in uniform.  See, e.g., 5 U.S.C. § 7511(a)(1)(B) 

(providing shorter probationary periods for preference eligible veterans).10  Now the 

government is pulling the rug out from underneath Jackler, Jaroch, and countless 

other veterans.  Meanwhile, Jackler’s and Jaroch’s firings were totally senseless.  

Their superiors terminated them by mistake.  Jackler and Jaroch could not fix that 

mistake because they never received the most minimal notice prior to their 

termination.  This is profoundly unjust. 

If the MSPB’s decision stands, the government will suffer.  Once the federal 

government cannot promise basic dignity in the workplace, it will become 

increasingly difficult to recruit and retain talented professionals to staff numerous 

agencies across the federal government.  In the end, democracy will suffer.  

Presidents can implement their agendas when they enter office only because each 

successive administration may call upon a cadre of experienced, non-partisan civil 

servants to execute their policies.  If the civil service is gutted, however, Presidents 

will lose the skilled human capital they need to fulfill the mandates they were elected 

to accomplish.  In the worst-case scenario, an outgoing administration could even 

 
10 “As of September 2024, more than 700,000 veterans worked in various federal 
departments and agencies,” comprising 24% of all federal workers.  Drew DeSilver, 
What We Know About Veterans Who Work For The Federal Government, Pew 
Research Center (Apr. 10, 2025), https://perma.cc/7HTT-C9TM.     
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sabotage an incoming President’s agenda by strategically removing workers in 

critical agencies to cripple the government prior to the peaceful transfer of power.   

That way lies chaos.  None of it is required or authorized by the Constitution.  

Every day, honorable civil servants perform their jobs under the supervision of the 

President and his principal officers.  They deserve better than this.  The Court should 

reverse the MSPB’s decision and reject the government’s attempt to turn back the 

clock. 

CONCLUSION 

For the foregoing reasons, this Court should reverse the decision of the Merit 

Systems Protection Board.   
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