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INTRODUCTION

The National Sheriffs’ Association (“NSA”) and the California State
Sheriffs’ Association (“CSSA”) (“Petitioners”) hereby submit this Motion for Stay
pending judicial review of the Eighth Report and Order of October 22, 2024
(“Order”) of the Federal Communications Commission (“FCC”).! Petitioners also
request a stay of the Public Notices that the FCC issued to implement the Order:?
Grant of the instant Motion is appropriate because there is a strong likelihood that
Petitioners will prevail on the merits of their appeal; absent a stay, Petitioners and
their related members will suffer irreparable harm; no substantial harm will occur
to other interested parties if a stay is granted; and a stay would be in the public

interest. These points are discussed in turn below.

L Eighth Report and Order, In the Matter of Amendment of Part 90 of the
Commission s Rules, WP Docket No. 07-100, FCC 24-114 (released October 22,
2024) (“Order”) (Addendum C). See 89 Fed. Reg. 91578 (November 20, 2024).

2 Public Notice, “The Public Safety and Homeland Security Bureau and
Wireless Telecommunications Bureau Establish Deadline for 4.9 GHZ Public
Safety Licensees to Provide Granular Licensing Data”, DA 24-1137, released
December 9, 2024 (“License Conversion Notice”); Public Notice, “The Public
Safety and Homeland Security Bureau and Wireless Telecommunications Bureau
Further Modify Temporary Filing Freeze on the Acceptance and Processing of
Certain Part 90 Applications for the 4940-4990 MHz Band”, DA 24-1136,
released November 15, 2024 (“Freeze Notice”’) (Addendum D).
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BACKGROUND

NSA represents over 3,000 Sherift’s offices nationwide, responsible for law
enforcement, public safety, and court security within their counties. Sheriff’s
offices are also responsible for serving county arrest warrants, summonses,
subpoenas, and lawsuits, and enforcing court ordered evictions, repossession
notices and property seizures. These duties expose department personnel to the risk
of violence. Sheriff’s patrol officer has been ranked as the third most dangerous
law enforcement job, behind bomb disposal technician and counter-terrorism
specialist.® Sheriffs’ offices operate the vast majority of the nation’s approximately
5,700 Public Safety Answering Points (PSAPs). Sheriffs also operate
approximately 80% of the jails in the nation, exposing their personnel to violence

and other risks.*

3 “10 Most Dangerous Security Jobs.” Security Degree Hub,

https://www.securitydegreechub.com/most-dangerous-security-jobs/.

4 Research shows that correctional workers have high rates of injuries and

illnesses such as stress, burnout, and mental health-related consequences.
Correctional workers face many different workplace hazards, including:

workplace violence (assaults), other injuries such as when responding to
emergencies, occupational needlestick or sharps injuries, and exposure to illicit
drugs. See Correctional Workers Safety | Corrections Workers | CDC
(https://www.cdc.gov/niosh/corrections/about/index.html#:~:text=Risks, Workplace
%20violence%?20(assaults).



https://www.securitydegreehub.com/most-dangerous-security-jobs/
https://www.cdc.gov/niosh/corrections/about/index.html#:~:text=Risks,Workplace%20violence%20(assaults)
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Reliable and secure telecommunications are vital for Sheriffs to provide
protection to the public, to minimize threats to Sheriff department personnel, and to
safely and effectively run the thousands of PSAPs and jails for which they are
responsible. Many Sheriff’s offices communicate on licensed 4.9 GHz radio
systems.® Accordingly, NSA participated extensively in the FCC proceeding

below.®

CSSA 1s a nonprofit professional organization that represents all fifty-eight
California Sheriffs. It was formed to allow the sharing of information and
resources among sheriffs’ offices, improving law enforcement throughout the State.
The Order will detrimentally affect the members of CSSA that hold 4.9 GHz
licenses, particularly in rural counties in California, by effectively preventing
expansion of critical communications infrastructure, thereby putting the safety of
the public and County personnel at risk. CSSA participated in the FCC proceeding

below.’

On January 22, 2025, NSA and CSSA petitioned the FCC for a stay of the

Order and its associated Public Notices pending judicial review, consistent with

> See Addendum E hereto.
6 See Order at9,n. 71; id. at 19, n. 122.
! See e.g. id. at 10, n. 79; id. at 23, n. 146.
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Fed. R. App. P. 18(a)(1). NSA and CSSA requested that the FCC act on the petition
January 29, 2025, later extended to February 7, 2025 following an informal request
by FCC counsel. As of February 17, 2025, the FCC has not acted on NSA/CCSA’s

petition.

ARGUMENT

I. Standard of Review

A petitioner seeking a stay must show that: (1) it is likely to prevail on the
merits; (i1) it will be irreparably harmed absent a stay; (ii1) other interested parties
will not be substantially harmed if a stay is granted; and (iv) the public interest
favors grant of a stay.® Those factors are satisfied here. “If there is a particularly
overwhelming showing in at least one of the factors, the Commission may find that
a stay is warranted notwithstanding the absence of another one of the factors.”® The
final two factors — balance of harms and public interest — “merge” in challenges
to agency rules.® As discussed below, each of these factors as applied to the

Petitioners’ case supports a stay.

8 Wash. Metro. Area Transit Comm 'n v. Holiday Tours, Inc., 559 F.2d 841, 843
(D.C. Cir. 1977).

S United States v. Southwestern Cable, 392 U.S. 157, 180 (1968).
10 Nken v. Holder, 556 U.S. 418, 435 (2009).

4



USCA Case #24-1363  Document #2101193 Filed: 02/18/2025 Page 10 of 128

II. Petitioners Are Likely to Prevail on the Merits

Petitioners are likely to prevail on the merits because the FCC’s Order
violates the Administrative Procedure Act (“APA”) and is otherwise arbitrary,
capricious and not in accordance with law.!* The Order creates a framework
whereby an entity known as a “Band Manager” will receive a nationwide overlay
license for use of the 49404990 MHz band of spectrum (“4.9 GHz Band”) that is
currently designated for state and local public safety use. The Band Manager is
authorized to enter into a “sharing agreement” to enable the federal First
Responder Network Authority (“FirstNet”) to use that spectrum. Of particular
concern to local law enforcement entities, the Order converts the 4.9 GHz licenses
of incumbent public safety users from “geographic” licenses into site-based
licenses, effectively locking the operations of these licensees into the existing
boundaries of their licensed systems, and impairing their ability to expand the
coverage or capacity of their networks in response to pressing and ever-changing
local needs. The Order would also eliminate the ability of Petitioners’ members to
seek as a matter of right new 4.9 GHz licenses designed to meet their new or
modified communications needs. In the License Conversion Notice [Addendum

D], a deadline of June 9, 2025 was established for the conversion of all geographic

1 See5U.S.C.§ 706.
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licenses into site-based licenses, as well as the cancellation of all existing

geographic licenses.

Disasters will not recognize the roadblocks set up by the Order’s elimination
of flexible deployments under geographic licenses. Traffic from PSAPs is often
backhauled by Sheriff” offices using 4.9 GHz links, especially when hardwire

connections are disabled due to emergencies or maintenance issues.

a. The Order is Arbitrary and Capricious

A number of aspects of the FCC’s Order are arbitrary and capricious,
supporting the conclusion that Petitioners are likely to prevail on the merits of this

appeal:

1. The Order is arbitrary and capricious because its decision to block
public safety licensing was not the subject of adequate notice.

The notion of giving FirstNet sole access to a nationwide license, and
restricting the rights of state and local public safety entities to seek their own new
or modified licenses, was never clearly proposed by the FCC in any Notice of
Proposed Rulemaking, including the last such Notice that preceded the Order .*?
The Order s decision that first responders and other state and local public safety

organizations will actually be prohibited from applying for spectrum allocated for

12 Seventh Report and Order and Ninth Further Notice of Proposed Rule
Making, WP Docket No. 7-100, 38 FCC Rcd 704 (2023) (““Ninth Further Notice”).

6
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state and local public safety use constitutes a stark departure from the objective of
the 4.9 GHz proceeding. It was not a “logical outgrowth” of any Notice. See U.S.
Telecom Ass’n v. FCC, 825 F.3d 674, 700 (D.C. Cir. 2016) (A notice “satisfies the
logical outgrowth test if it expressly ask[s] for comments on a particular issue or
otherwise ma[kes] clear that the agency [is] contemplating a particular change.”
(internal quotation omitted)); 5 U.S.C. § 553(b)(3) (“The notice shall include . . .
(3) either the terms or substance of the proposed rule or a description of the
subjects and issues involved.”). For a rule to constitute a logical outgrowth of an
agency proposal, it must be sufficiently related to the notice given that interested
parties "should have anticipated that such a requirement might be imposed."*® In
order to meet this standard, the agency notice and the public comments must pass
the “reasonable specificity” test. This standard can be stated as whether a
reasonable person would be put on notice of the final rule. See Small Refiner Lead
Phase-Down v. EPA, 705 F.2d at 549; LaMadrid v. Hegstrom, 830 F. 2d 1524,
1530-31 (9th Cir. 1987); and The Logical Outgrowth Doctrine in Rulemaking,

Phillip M. Kannan, 48 Admin. L. Rev. Spring 1996, at 213.

FirstNet exclusivity and a prohibition on further state and local public safety

licensing appears to have originated from ex parte filings of FirstNet and AT&T

18 Small Refiner Lead Phase-Down Task Force v. EPA, 705 F.2d 506, 547 (D.C.
Cir. 1983); see also Shell Oil Co. v. EPA, 950 F.2d 741, 759 (D.C. Cir. 1991).

7
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that were submitted after the end of the last comment cycle in the subject FCC
proceeding. The FCC’s proposal then on the table asked for comment on a looser
arrangement whereby FirstNet and other carriers providing services to public
safety entities could use 4.9 GHz spectrum by leasing it from a designated Band
Manager — not exclusive FirstNet control of the band and a prohibition on further
public safety licensing on this spectrum. Thus, in the Ninth Further Notice (i.e.,

the last FCC proposal before issuing the Order), the Commission stated:

We seek further comment on whether the Band Manager should be able to
engage with any broadband network providers (public safety and/or commercial)
to pursue opportunities for integrating operations in the 4.9 GHz band with
broadband networks used by public safety in other spectrum bands through the
leasing models described below.*

With regard to continued licensing for public safety entities, the Ninth
Further Notice asked “how” it should “address future licensing on the band” and
expressly considered whether it should “lift the freeze” on new licenses in the band
or alternatively “require that new public safety deployments be under the auspices
of an existing license.”™® Thus, the public safety community was only made aware

of the possibility of either having unrestricted application rights with a total lifting

of the freeze, or at least the ability of existing licensees to be able to apply for new,

14 Ninth Further Notice, 38 FCC Rcd at 736 para. 88.
15 Id at 748-49 paras. 148-150.
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modified or expanded licenses. Further, the FCC indicated: “We also believe this
approach will spur innovation and drive down costs while ensuring full protection
for authorized public safety operations.” (Emphasis added).!® As for banning future
licensing, the public safety community could not “have anticipated that such a
requirement might be imposed.” Small Refiner Lead Phase-Down v. EPA, 705 F.2d

at 549.

2. The Order is arbitrary and capricious because public safety entities are
stripped of important rights.

Despite its assertions to the contrary, the Order strips public safety entities
of important rights that they previously held and have relied upon in many cases

for more than twenty years.

Adverse Impact on Incumbent Licensees

As noted above, the Order converts the geographic licenses of incumbent
public safety users into site-based licenses, effectively locking licensees into the
technical parameters of their existing operations, and stripping their ability to
expand their coverage or to modify their facilities as needed. Before the Order,
geographic licensees generally had the right to establish 4.9 GHz facilities

anywhere within their jurisdiction, be it a county or the entire state. If coverage had

16 Id. at 712 para. 20 (emphasis added).

9
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to be expanded to provide effective communications to, e.g., a new PSAP or jail
facility, the licensee could do so quickly and without red tape. If a leased tower
was destroyed in a hurricane or tornado and it became necessary to move a 4.9
GHz facility to another tower a mile away, that could be quickly accomplished. If
the network’s technology needed to be updated to increase reliability or
throughput, or to enable advanced capabilities such as video, this could be
accomplished as a matter of right under the license even if it resulted in a

modification of the footprint and technical parameters of the existing system.

The Order s termination of these rights disregards the fact that public safety
radio systems are not static operations, but instead must have flexibility to expand

and adapt to new circumstances and technologies.!’

Ironically, while the Order ignores the need for incumbent 4.9 GHz systems
to grow and adapt, the FCC cited to this need as a justification for handing the
band over to FirstNet. The Order at p. 20, para. 30 states that “the text of the
Spectrum Act demonstrates Congress’ expectation that FirstNet’s National Public

Safety Broadband Network (NPSBN) would keep pace with technological

17 Asn. 30 of the Order acknowledges, the FCC at least temporarily
acknowledged the need to update radio systems when it initially modified the
freeze to allow incumbent 4.9 licenses to add base stations and make other
necessary modifications.

10
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advancements to ensure that first responders would be able to benefit from
innovations in communications services and technologies.” For these exact same
reasons, public safety 4.9 GHz licensees must be allowed to maintain their
geographic licenses and enhance their coverage, technology, and bandwidth to

benefit from innovations in communications services and technologies.

FirstNet does not need more spectrum, given that its users already have
access to all of AT&T’s bands. In contrast, existing public safety 4.9 GHz
licensees do not have access to other mid-band spectrum, and therefore should be
allowed to retain their right to use the full 4.9 GHz band throughout their
jurisdiction. Neither FirstNet nor AT&T provide specialized services, such as train

control, needed by certain safety entities.

Adverse Impact on Public Safety Entities Seeking New 4.9 GHz Licenses

Another adverse impact from the Order is its decision to block future
licensing of the 4.9 GHz band by state and local public safety entities for the
foreseeable future, with any decision on licensing down the road being subject to
Band Manager approval and overlay licensee rights. Order at pp. 37-38. The
Order fails to address the harm that public safety entities will suffer when they
cannot meet future communications needs using this spectrum. Instead, the Order
(at 17, n. 111 and at 24, para. 34) cites to the claim that “the FirstNet Authority

sees the 4.9 GHz spectrum as a potential avenue to provide enhanced broadband

11
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communications services, features, and capabilities — including 5G services — for
public safety.” The Order (at 23, n.149) also cites the claim that “FirstNet can
eliminate the burden of local communities trying to build out their own public
safety communications network.” While “potential avenues” for future FirstNet use
of 4.9 GHz can be explored, relinquishing control of the entire 4.9 GHz band to
FirstNet and blocking future state and local public safety applicants is arbitrary and
harmful. There is no plan in place for funding a rapid FirstNet deployment of 4.9
GHz, meaning significant delays for public safety entities that need to deploy 4.9

GHz systems now or in the near future.

Moreover, nothing in the FCC Order requires FirstNet to build out
nationwide 4.9 GHz coverage in the first place. And it is not clear how and when
FirstNet would build out coverage, and what services would be provided. When
FirstNet was awarded 700 MHz spectrum to use in operating the Congressionally
mandated NPSBN via the Spectrum Act,'® it was also given significant funding and
a rigorous buildout schedule that had to be timely met.’® In contrast, the Order

handed control over the 4.9 GHz band to FirstNet without any congressional

18 Middle Class Tax Relief and Job Creation Act of 2012, Pub. L. No. 112-96,
§§ 6001-6303, 6413, 126 Stat. 156, 201-22, 235-36 (codified at 47 U.S.C. §§
14011443, 1457) (“Spectrum Act”).

19 The Spectrum Act granted $7 billion to build the NPSBN. /d.
12
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authorization, funding or buildout schedule. If an urgent need for 4.9 GHz should
arise for a state or local public safety entity, e.g., in the aftermath of California

wildfires, how long will it take to get relief from FirstNet?

Moreover, the FCC’s justification for awarding sole usage rights to FirstNet
(that 4.9 GHz spectrum will foster new capabilities for the NPSBN)? could allow
FirstNet to make the same claim with regard to virtually all spectrum allocated to
state and local public safety. Nothing in the Spectrum Act contemplates that result,
and nothing in the FCC’s rulemaking alerted the public to such a far-reaching and

harmful outcome.

An agency must “examine the relevant data and articulate a satisfactory
explanation for its action including a rational connection between the facts found
and the choice made.”?* The FCC failed to do so in this instance, for the reasons
described above. The FCC also failed to adequately consider less harmful
alternatives.?? For instance, it could have allowed continued 4.9 GHz licensing by

qualified state and local public safety entities while also allowing the leasing or

20 Order at 25 para. 35.

21 Motor Vehicle Mfrs. Assn. of United States, Inc. v. State Farm Mut.
Automobile Ins. Co., 463 U.S. 29, 43 (1983).

22 Jacob Siegel Co. v. FTC, 327 US 608 (1946) (FTC did not reasonably
consider whether a lesser alternative method would suffice).

13
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sharing of 4.9 GHz spectrum by FirstNet (and other carriers) for specific projects
where there is an identified need and funding for their network to add 4.9 GHz in a
particular location. This is the arrangement suggested by paragraph 88 of the Ninth
Further Notice. The FCC’s Order does not address why this less draconian

alternative was not adopted.

3. The Order is self-contradictory and not based on sound reasoning.

The Order is arbitrary and capricious because its conclusions are based on
findings that are clearly contradicted by the record on which the conclusions are
based. In particular, the Order insists that incumbent licensees will not be harmed

by the new rules being put into place for 4.9 GHz:

We also believe that our decision today will not disrupt existing public

safety operations, take away current priority treatment in the 4.9 GHz band,
or remove public safety s ability to design their own networks as our decision
today does not authorize the Band Manager or FirstNet to alter or eliminate
the rights of incumbent licensees.?

[...]

We emphasize that the intent of our decision today is to allow the Band
Manager to apply for a license for unassigned spectrum in the band and to
coordinate any operations by FirstNet pursuant to a sharing agreement to
ensure the protection of incumbent operations. It does not otherwise confer
authority on the Band Manager or FirstNet to modify or alter the existing
license rights of incumbents.?*

28 Order at 24 para. 35 (emphasis added).
24 Id. at 15 n. 100 (emphasis added).

14



USCA Case #24-1363  Document #2101193 Filed: 02/18/2025  Page 20 of 128

We remind incumbents that this decision to cancel the former licenses once
the new licenses have been created does not modify or alter incumbents’
rights to operate their existing networks.?®

As demonstrated above, these conclusions are contradicted by the record in
this proceeding. Geographic licensees started out with statewide or countywide
licenses and the right to use the entire 4.9 GHz spectrum band, and they could
modify or expand their networks as they deemed necessary. Licensees that have
only partially finished deploying their planned 4.9 GHz networks throughout their
jurisdiction have had their rights compromised. Licensees that find themselves
needing to modify their existing network due to changed circumstances are now
blocked from doing so. And public safety entities that may need a new 4.9 GHz

license are prohibited from seeking one.

An agency decision that is “illogical” or the product of inconsistent

reasoning, or that fails to consider the policy effects of its decision or vital aspects

2> Id. at 37 para. 58 (emphasis added).

15
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of the problem in the issue before it, will also fail the arbitrary and capricious

test.26

4. The Order is arbitrarily based in part on helping AT&T better position
itself vis-a-vis its competitors.

In the effort to build support for making the Band Manager’s nationwide 4.9
GHz license available only to FirstNet, the Order (at p. 24, n. 152) cites to
comments by FirstNet and AT&T for the proposition that “additional spectrum may
be required in the future to upgrade the network to 5G and maintain parity with
other carriers, as 5G data capabilities function better at spectrum frequencies

higher than Band 14” (emphasis added).

This comment by FirstNet/AT&T says the quiet part out loud about a serious
issue raised in the FCC’s rulemaking: It is not appropriate for the FCC to help
subsidize the competitiveness of AT&T’s commercial wireless network by handing
it access to billions of dollars’ worth of midband spectrum without requiring any
payment to the U.S. Treasury for the market value of this spectrum. The Order
dismissed this issue via footnotes,?’ but the fact remains that AT&T henceforth will

be able to use the 4.9 GHz band to provide commercial services to its paying

26 Am. Fed'n of Govt Emps., Local 2924 v. Fed. Labor Relations Auth., 470
F.3d 375, 380 (D.C. Cir. 2006); Ctr. for Biological Diversity v. U.S. Bureau of Land
Mgmt., 698 F.3d 1101, 1124 (9th Cir. 2012).

27 See Order at 24 n.154. See also id. at 25 n. 157.
16
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customers,?® while its competitors that likewise provide services to public safety
entities?® have to pay for their midband spectrum. The Order s scheme to favor
FirstNet/AT&T access ignores the existing relationships between public safety
entities and Verizon and T-Mobile, and the potential adverse impact on the public

safety services offered by those carriers.

5. The Order is arbitrary and capricious because it will undercut
Congressional national security efforts.

The recently passed National Defense Authorization Act provides essential
funding for the Secure and Trusted Communications Networks Reimbursement (or
“Rip and Replace”) Program by giving the FCC authority to auction AWS-3
spectrum licenses in its inventory, and to use auction proceeds to facilitate the
replacement of insecure foreign equipment and services from U.S. networks

without further delay.®® This urgent action by Congress and the FCC comes on the

28 See July 10, 2024 ex parte letter of Coalition for Emergency Response and

Critical Infrastructure at p. 3: “AT&T concedes, only a fraction of the capacity of
FNA’s assigned spectrum is actually used for public safety; AT&T uses the rest to
serve its commercial subscribers.”

29 See Order at 6 para 12.

%0 Servicemember Quality of Life Improvement and National Defense

Authorization Act for Fiscal Year 2025, H.R. 5009, 118th Cong. (2024).
17
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heels of multiple reports of suspected foreign efforts to compromise America’s

telecommunications networks.3!

The Order will undercut the urgent effort to raise funding for Rip and
Replace efforts. Handing AT&T access to free spectrum in the 4.9 GHz band 1s
likely to reduce the company’s need for additional mid-band spectrum and any
incentive to bid robustly in the FCC’s upcoming AWS-3 auction, thereby reducing
both prices and the expected funding to be raised from auction proceeds to

complete removal of foreign equipment.®2

It is arbitrary and capricious for the Order to undercut an important and
urgent Congressional mandate by dampening the likely spending activity of one of

the largest and most well-funded potential bidders in the world.

III. Petitioners Will Suffer Irreparable Harm Absent a Stay

The many Sheriff’s offices that are members of NSA and CSSA will sufter

irreparable harm absent a stay, which is a critical factor in determining whether a

8 See, e.g., Chinese hack of US telecoms compromised more firms than

previously known, WSJ says | Reuters, January 5, 2025.
(https://www.reuters.com/business/media-telecom/chinese-hack-us-telecoms-
compromised-more-firms-than-previously-known-wsj-says-2025-01-
05/#:~:text=WASHINGTON%2C%20Jan%205%?20(Reuters),people%20familiar%
20with%?20the%?20matter.)

2. AT&T was top bidder in the FCC’s initial AWS-3 auction (Auction 97), with
winning bids totaling $18.2 billion. https://docs.fcc.gov/public/attachments/DA-15-
131A3.pdf
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stay is appropriate.®® An informal review of the FCC’s Universal Licensing System
(ULS) database reveals that Sheriff’s offices hold at least 122 licenses for the 4.9
GHz band, as shown in Addendum E. Virtually all of these are geographic licenses
encompassing entire states or counties, thereby representing 4.9 GHz operations
over a significant portion of the United States.3* Many more licenses are held by
state and local police offices. Addendum F hereto shows the portions of United
States territory covered by geographic licenses held by public safety entities, which

territory will be shrunken considerably by the Order s rule changes.

It is well established that the costs of complying with a putatively invalid
regulation can constitute irreparable harm,*® and the key inquiry is “not so much
the magnitude but the irreparability.”*® In this case, irreparable harm will occur in

at least four ways:

33 Airlines for Am. v. Dep t of Transp., 110 F.4th 672, 674 (5th Cir. 2024).

34 See, e.g., Call Sign WQRW4009 licensed countywide to Amador County
(CA) Sheriff’s Office; Call Sign WRDC868 licensed countywide to Broward
County (FL) Sherift’s Office; and Call Sign WQDC694 licensed countywide to
Sacramento Sherift's Department.

% See Rest. Law Ctr. v. U.S. Dep t of Lab., 66 F.4th 593, 597 (5th Cir. 2023).

36 ld.
19



USCA Case #24-1363  Document #2101193 Filed: 02/18/2025 Page 25 of 128

(1) The inability of incumbent public safety licensees to modify and/or
expand existing 4.9 GHz systems, preventing continued protection of citizens and

law enforcement;

(2) the loss of scarce public safety resources as existing 4.9 GHz systems
“wither on the vine” when tower sites are lost, coverage gaps cannot be filled, and
new technologies cannot be installed due to the loss of geographic licenses. The

result will be the likely scrapping of existing networks;

(3) the inability of public safety entities to apply for new 4.9 GHz licenses
even when a new 4.9 GHz system is the best way to address new communications

needs; and

(4) the expense and loss of manhours from hiring and working with
engineering consultants to prepare the granular technical showings now required of
4.9 GHz licensees for each station they are operating in order to meet the deadline
of June 9, 2025 for the conversion of existing geographic licenses into site-based

licenses.3’

37 License Conversion Notice, Addendum D.

20
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These harms are not theoretical. The six-month clock is ticking on the June

38 More importantly, the need for incumbent

9, 2025 license transition deadline.
licensees to modify and expand their 4.9 GHz systems can arise suddenly,
especially in response to natural disasters and other catastrophic events such as
those that have recently stricken California and Louisiana. And even in the
absence of a disaster, incumbent licensees will suffer harm. In many cases,
substantial investments of taxpayer funds have already been partially or fully made
where there was reliance on having a statewide or countywide license area to build
out that system over time, and in such cases the Order would prevent completion
of the project. This would strand the public’s investment, while also likely putting

several state and local public safety entities back near square one in achieving their

emergency communication capabilities.

38 The Louisiana Wireless Information Network (LWIN) is one of the nation’s

largest statewide radio systems, providing safety communications to more than
109,000 users at the Federal, State, local and non-governmental levels. NSA has
confirmed that many of the 141 LWIN tower sites incorporate 4.9 GHz, including
facilities implemented by Sheriff’s departments. Producing the engineering
showings needed for such substantial networks will be an expensive and time-
consuming process. Similarly, Oklahoma County Sheriff’s Office holds ten 4.9
GHz licenses, which will likely require a significant expenditure of time and
resources in order to comply with the data filing requirement. Public safety
agencies must generally go through a budget approval and procurement process
that can take longer than the six months allotted by the FCC for the granular data
task.

21
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NSA’s September 23, 2024 joint FCC ex parte letter was joined by the Texas
Border Sheriffs’ Coalition, the Southwest Border Sheriffs’ Coalition, and
California State Sheriffs’ Association — all entities dealing with the border crisis,
including fentanyl and child trafficking as well as crossings by potential terrorists
and criminals.3 The letter points out that the proposal of the Public Safety
Spectrum Alliance (PSSA) (both a petitioner and an intervenor in support of the

FCC in these consolidated cases), which was largely adopted by the Order--

does not reflect the reality of public safety communications or our members,

who are tasked with keeping their communities safe and secure. Our

members are responsible for specifying, building, and maintaining the public
safety communications networks that protect all first responders and the
public. Without the flexibility to maintain redundancy and resiliency in these
networks, public safety will be put at risk.

The harms described above are imminent, as the Order (at para. 58)
mandates that “licensees must cancel existing licenses as soon as new ones are
1ssued” and the License Conversion Notice sets a June 9, 2025 deadline for the
cancellation of all existing geographic licenses. And the modified application

freeze implemented by the FCC’s Freeze Notice prevents public safety licensees

from performing most needed modifications ahead of the June 9, 2025 deadline.

3 The September 23, 2024 letter and other relevant correspondence of NSA

and CSSA in the FCC proceeding are included in Addendum G.
22
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With no mandate for FirstNet to fund, lease or build out 4.9 GHz on any sort of

schedule, public safety agencies face imminent and genuine harmful consequences.

IV. The Balance of Harms and the Public Interest Support a Stay

The traditional stay inquiry next calls for assessing the harm to other parties
and weighing the public interest. In this case, the public interest far outweighs the
harm to the opposing parties. A stay would not have a substantial negative impact
on any interested party. Rather, it would maintain the status quo pending
substantive resolution of the appeals pending before this Court. Incumbent
licenses would continue to be valid and active in the FCC’s ULS database, and the
FCC would gain a more reasonable timetable in which to compile granular license
data. Stakeholders such as FirstNet will not be substantially harmed by this brief
delay, as it will have additional time to explore the “potential avenue to provide
enhanced broadband communications services, features, and capabilities”
represented by 4.9 GHz.*® Nothing in the record indicates an imminent
implementation or 4.9 GHz by FirstNet, or the need to do so given AT&T’s current

midband holdings.

40 See Order at 24 para. 34.
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In contrast, absent a stay, local public safety licensees would be irreparably
harmed, for the reasons identified above. This appeal will likely not be resolved
before these incumbent licensees are set to lose their existing geographic licenses
by virtue of the mandatory conversion process. The FCC never enunciated an
explicit goal to stifle necessary modifications to public safety communications as
part of its rulemaking proceeding, nor would this be appropriate. If this Court
ultimately upholds the Order, then the incumbent license measures could go into
effect at that time. If the Court overturns this aspect of the Order on the grounds
identified in the “likelihood of success” argument above, then a stay would prevent
harms that would occur while waiting for the Court to reverse a flawed FCC

action.
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CONCLUSION

For the foregoing reasons, the Court should grant the instant Motion for Stay

pending the Court’s review.

Respectfully submitted,

/s/ James M. Smith
James M. Smith

Law Office of James M. Smith
4069 27th Road North
Arlington VA 22207
jamesmsmith8980@gmail.com
Telephone: (703)855-4183

Counsel for Petitioners National Sheriffs’
Association and California State Sheriffs’

Association

Dated: February 18, 2025
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CERTIFICATE OF COMPLIANCE

National Sheriffs’ Association and the California State Sheriffs” Association v.
Federal Communications Commission et al.
Case No. 25-1028 (and consolidated cases)

This Motion for Stay Pending Review is in 14-point Times New Roman
proportional font and contains 5,197 words as counted by Microsoft Word, excluding
the items that may be excluded. The motion thus complies with the type-face, style,
and volume limitations set forth in Rule 27(d) and 32(a)(5)—(6) of the Federal Rules

of Appellate Procedure.

Dated: February 18, 2025
Respectfully Submitted,
/s/ James M. Smith

James M. Smith
Counsel for NSA and CSSA
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CERTIFICATE OF SERVICE

National Sheriffs’ Association and the California State Sheriffs’ Association v.
Federal Communications Commission et al.
Case No. 25-1028 (and consolidated cases)
I hereby certify that, on February 18, 2025, the undersigned counsel served
the foregoing Motion for Stay Pending Review upon all counsel of record by filing

a copy of the document with the Clerk through the Court’s electronic docketing

system.

Dated: February 18, 2025
Respectfully Submitted,
/s/ James M. Smith

James M. Smith
Counsel for NSA and CSSA
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ADDENDUM A

CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES
National Sheriffs’ Association and the California State Sheriffs’ Association v.
Federal Communications Commission et al.

Case No. 25-1028 (and consolidated cases)

A.  Parties, Intervenors, and Amici

Four related cases have been consolidated, Nos. 24-1363, 24-1364, 25-1028,
and 25-1034. Petitioners in 24-1363 are the Public Safety Spectrum Alliance (PSSA)
and the Public Safety Broadband Technology Association (PSBTA). Petitioner in
No. 24-1364 is the Coalition for Emergency Response and Critical Infrastructure
(CERCI). Petitioners in 25-1028 are the National Sheriffs’ Association and the
California State Sheriffs’ Association. Petitioner in 25-1034 is the San Francisco Bay
Area Rapid Transit District (BART).

Respondents in all cases are the Federal Communications Commission and
the United States.

The Fraternal Order of Police has moved to intervene in the consolidated
action. PSSA and PSBTA have moved to intervene in support of Respondents in No.

24-1364. CERCI has moved to intervene in support of Respondents in No. 24-1363.

There are no amici curiae involved in this matter to date.
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B. Ruling Under Review

All petitions seek review of the Commission’s Eighth Report and Order
captioned In the Matter of Amendment of Part 90 of the Commission’s Rules, WP
Docket No. 07-100, FCC 24-114 (released October 22, 2024), a summary of which
was published in the Federal Register on November 20, 2024 at 89 Fed. Reg. 91578.
The petition in No. 25-1034 also seeks review of the related FCC Public Notice
captioned The Public Safety and Homeland Security Bureau and Wireless
Telecommunications Bureau Establish Deadline for 4.9 GHz Public Safety Licensees
to Provide Granular Licensing Data, WP Docket No. 07-100, DA 24-1137 (released
December 9, 2024), which was published in the Federal Register on December 9,
2024 at 89 Fed. Reg. 97559; and the petition in No. 25-1028 also seeks review of
the aforementioned Public Notice and the related FCC Public Notice captioned The
Public Safety and Homeland Security Bureau and Wireless Telecommunications
Bureau Further Modify Temporary Filing Freeze on the Acceptance and Processing
of Certain Part 90 Applications for the 4940—-4990 MHz Band”, DA 24-1136
(released November 15, 2024).
C. Related Cases

There are no related cases other than those cases identified above that have

already been consolidated by order of the Court.
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Dated: February 18, 2025
Respectfully Submitted,

/s/ James M. Smith

James M. Smith
Counsel for NSA and CSSA
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ADDENDUM B

CORPORATE DISCLOSURE STATEMENT

National Sheriffs’ Association and the California State Sheriffs’ Association v.
Federal Communications Commission et al.
Case No. 25-1028 (and consolidated cases)

Under Federal Rule of Appellate Procedure 26.1 and Circuit Rule 26.1, the
National Sheriffs’ Association (NSA) and the California State Sheriffs’ Association
(CSSA) hereby submit this disclosure statement:

1. NSA is a nonprofit professional association dedicated to serving the Office
of Sheriff and its affiliates through law enforcement education and training, and
through the provision of general law enforcement informational resources. NSA
does not have publicly traded stock, and no entity having publicly traded stock owns
10% or more of NSA. As a nonprofit professional association, NSA does not issue
shares or debt securities to the public under Circuit Rule 26.1(b).

2. CSSA is a nonprofit professional organization that represents each of the
fifty-eight (58) elected California Sheriffs. CSSA does not have publicly traded
stock, and no entity having publicly traded stock owns 10% or more of CSSA. As a

nonprofit professional organization, CSSA does not issue shares or debt securities

to the public under Circuit Rule 26.1(b).
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Dated: February 18, 2025
Respectfully Submitted,

/s/ James M. Smith

James M. Smith
Counsel for NSA and CSSA
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ADDENDUM C

FCC Eighth Report and Order, In the Matter of Amendment of Part 90 of the
Commission’s Rules, WP Docket No. 07-100, FCC 24-114 (released Oct. 22,
2024)
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Before the
Federal Communications Commission
Washington, D.C. 20554

In the Matter of

Amendment of Part 90 of the Commission’s Rules WP Docket No. 07-100

— N N

EIGHTH REPORT AND ORDER

Adopted: October 18, 2024 Released: October 22, 2024

By the Commission: Commissioner Gomez not participating.
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I. INTRODUCTION

1. In this Eighth Report and Order, we take another major step towards ensuring that the
4940-4990 MHz band (4.9 GHz band) is efficiently and intensely utilized in support of public safety
missions nationwide. To that end, we bolster the coordinated nationwide approach to the band that the
Commission established in its Seventh Report and Order? in which it adopted a nationwide Band Manager

! Amendment of Part 90 of the Commission’s Rules, WP Docket No. 07-100, Seventh Report and Order and Ninth
Further Notice of Proposed Rulemaking, 38 FCC Rcd 704 (2023) (Seventh Report and Order or Ninth Further
Notice); see also Amendment of Part 90 of the Commission’s Rules, WP Docket No. 07-100, Erratum (2023).
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framework to coordinate operations in the 4.9 GHz band, optimize public safety use, and facilitate the
integration of the latest commercially available technologies, including 5G, for the benefit of public safety
users. To further these goals—and ensure that the 4.9 GHz band is put to more robust use nationwide in
the near term—the 4.9 GHz Band Manager, once selected, will be eligible to apply for a nationwide
overlay license and authorized to enter into a sharing agreement with the First Responder Network
Authority (FirstNet). Pursuant to this sharing agreement, FirstNet may be permitted to use unassigned
spectrum in the 4.9 GHz band as part of its nationwide public safety broadband network (NPSBN) in a
manner that protects incumbent operations. In addition to expanding the Band Manager’s responsibilities
to include entering into a sharing agreement with FirstNet and establishing rules governing the nationwide
Band Manager overlay license, we also reaffirm our commitment to the nationwide Band Manager
framework and clarify the Band Manager’s responsibilities to address the new rules we adopt herein.

11. BACKGROUND
A. Current 4.9 GHz Band Rules

2. The current licensing and regulatory regime for the 4.9 GHz band is significantly
different from other public safety bands. As an initial matter, the 4.9 GHz band has less restrictive
eligibility requirements; unlike the 700 MHz band which has statutorily defined eligibility criteria,? or the
Public Safety Pool which has Commission-defined eligibility criteria,® an entity need only provide public
safety services to be eligible for a 4.9 GHz license.* Licensees include state and local government
entities,® as well as nongovernmental organizations (NGOs) that support communications essential to
services having the sole or principal purpose of protecting the safety of life, health, or property.®

3. The 4.9 GHz band is shared amongst eligible licensees—no licensee has a right to
exclusive, or interference free, access to the band.” Similarly, unlike other public safety bands that only
authorize operations on specific frequencies and in clearly delineated geographic areas, 4.9 GHz band
licenses authorize operation on any channel over the entire 50 megahertz of the band and are generally
issued for the geographic area encompassing the legal jurisdiction of the licensee.® Moreover, a 4.9 GHz
licensee has blanket authority to operate base stations and mobile units (including portables and handheld
units) and/or temporary (one year or less) fixed stations anywhere within its authorized area.® Our rules
also permit eligible entities to license fixed point-to-point (P-P) and point-to-multipoint (P-MP)
operations on specific channels within their jurisdictions, although only those fixed sites that are used to
deliver broadband service are accorded “primary” status under the rules.

2 See 47 U.S.C. § 337(f)(1)(B).
3See 47 CFR § 90.20.

41d. § 90.1203(a) (referring to 47 CFR § 90.523(b), which allows a nongovernmental organization that provides
services, the sole or principal purpose of which is to protect the safety of life, health, or property, to hold a license in
the band).

5 1d. § 90.523(a).

®1d. § 90.523(b). In addition, to establish eligibility, a NGO must secure and maintain support for the right to
operate its system from a state or local governmental entity whose mission is to oversee or provide services that
have the sole or principal purpose of protecting the safety of life, health, or property and the NGO must provide a
written certification of such support in any submitted application. Id.

71d. § 90.1209(a).

81d. §90.1207(a). In the case of a NGO, the license is issued for the legal jurisdiction of the state or local
government entity supporting the NGO. Id. Some licenses are issued for only part of a licensee’s jurisdiction, for
example, an area defined by a point and a specified radius of operation.

9 1d. § 90.1207(h).
10 1. § 90.1207(d).
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4. While licensees in this band are geographically limited to the state or local jurisdictions
specified on the license,! they are also permitted to operate base stations with mobile units and temporary
fixed stations outside their authorized area with the permission of the jurisdiction in which they will
operate.*? This licensing scheme means that licenses often overlap with one or more geographic area
licenses covering a given location and authorizing operations on the same spectrum, as well as multiple
fixed-site licenses in the same area.’* The Commission established this flexible structure based on public
safety agencies’ unique history of coordination with one another in the use of shared frequencies.** Our
4.9 GHz rules, however, historically have not specified a formal coordination requirement.®

B. Current State of the 4.9 GHz Band

5. There are 3,676 licenses currently issued in the band.*® This includes over 130 statewide
area licenses, over 1,100 countywide area licenses, and over 2,400 other licenses, either geographic area
licenses, other types of geographic licenses (such as for a group of counties, a city, or parts of one or more
cities), or for fixed sites.” Most of the United States and U.S. territories are covered by at least one
statewide license.*® In some states, multiple state entities hold statewide licenses.'® Licensees use P-P
and P-MP operations, to facilitate video streaming, communications system backhaul, and data
connections for advanced devices.? Commenters have suggested that emerging and potential uses of the
band may include robotics and airborne operations, as well as the Internet of Things.?*

111d. § 90.1207.
1214, § 90.1207(c).

13 For example, a common scenario might involve a statewide license held by the state police, a county-wide license
held by the sheriff’s department, and fixed-site licenses operating in the same area by various public safety entities.
Licensees informally cooperate with one another to ensure that their operations do not cause interference and to
resolve interference if it occurs.

14 The 4.9 GHz Band Transferred from Federal Government Use, WT Docket No. 00-32, Memorandum Opinion
and Order and Third Report and Order, 18 FCC Rcd 9152, 9164, para. 28 (2003) (4.9 GHz Third Report and Order)
(noting that “many public safety agencies already have procedures or protocols in place with nearby jurisdictions to
govern frequency sharing during situations requiring joint operations,” and further explaining that “the nature of
public safety operations in general will . . . facilitate this sharing requirement”).

15 47 CFR §§ 90.175(j)(22), 90.1209(b).

16 Universal Licensing System, FCC, https://wireless2.fcc.gov/UIsApp/UlsSearch/searchLicense.jsp (last visited Oct.
7, 2024).

17 For example, Southwestern NH District Fire Mutual Aid holds a license, call sign WQNMS520, covering three
counties in New Hampshire.

18 The following states and territories are not covered by a statewide license: American Samoa, Georgia, lowa,
Kansas, the Northern Mariana Islands, and South Dakota.

1% For example, the State of Maryland holds a statewide 4.9 GHz band license (WPYX998), as do four other
agencies of the Maryland state government (Maryland State Highway Administration, WQANZ291; Maryland
Department of Information Technology, WPY Z305; Maryland DNR, WPYT728; and Maryland MIEMSS,
WQALS56).

0 Amendment of Part 90 of the Commission’s Rules, WP Docket No. 07-100, Order on Reconsideration and Eighth
Further Notice of Proposed Rulemaking, 36 FCC Rcd 15032, 15036, para. 9 (2021) (2021 Order on Reconsideration
or Eighth Further Notice).

21 |etter from Ralph A. Haller, Chairman, National Public Safety Telecommunications Council, to Marlene H.
Dortch, Secretary, FCC, WP Docket No. 07-100, at 3 (filed Aug. 13, 2021) (NPSTC Aug. 13, 2021, Ex Parte) (“The
NPSTC recommendations incorporate provisions for new public safety operations that advances in robotics, the
internet of things (IoT) and unmanned aerial systems technologies are generating.”); see also EWA Nov. 29, 2021,
Comments at 8-9 (“Designating specific 4.9 GHz channels for UAS, for robotics, and for IoT technologies will
(continued....)

3
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C. Procedural History
6. In 2002, the Commission designated the 4.9 GHz band for public safety use.??

Operations in the band are limited to those in support of public safety operations,?® and licenses for the
band are exclusively available to public safety entities or those operating in support of public safety.?*
Since the designation of the band, the rules have evolved in response to changing conditions, including
band use and technological innovation.? In these endeavors, the Commission has sought to increase the
use of the band with the goal of maximizing the spectrum’s potential.?®

7. 4.9 GHz Band Freeze. In an effort to stabilize the band while the Commission considers
changes to its rules as part of this proceeding,?” on September 8, 2020, the Public Safety and Homeland
Security Bureau (PSHSB) and the Wireless Telecommunications Bureau (WTB) (collectively, the
Bureaus) announced a freeze on applications in the 4.9 GHz band.?® On October 21, 2021, pursuant to the
2021 Order on Reconsideration, the Bureaus amended the freeze to allow those with existing 4.9 GHz
licenses to seek to modify those licenses, whether for permanent fixed sites or geographic areas, as
permitted under the rules.?

(Continued from previous page)
further promote efficient use of this spectrum.”); IAFC Nov. 23, 2021, Comments at 67 (“The IAFC also agrees
with NPSTC that 4.9 GHz spectrum can be instrumental in supporting emerging technologies beneficial to public
safety, including aeronautical, both manned and unmanned (UAS), robotics and the public safety Internet of Things
(PS IoT).”). While section 90.1205(c), 47 CFR § 90.1205(c), of the Commission’s rules currently prohibits
aeronautical mobile operations, some operations have been authorized through rule waiver. See, e.g., City of Long
Beach, California, call sign WQJE424.

22 See The 4.9 GHz Band Transferred from Federal Government Use, WT Docket No. 00-32, Second Report and
Order and Further Notice of Proposed Rulemaking, 17 FCC Rcd 3955 (2002) (Second Report and Order).

23 47 CFR § 90.1203(b).
241d. § 90.1203(a).

% See, e.g., 2021 Order on Reconsideration and Eighth Further Notice, 36 FCC Rcd 15032; Amendment of Part 90
of the Commission’s Rules, WP Docket No. 07-100, Sixth Report and Order and Seventh Further Notice of Proposed
Rulemaking, 36 FCC Rcd 1958 (2020) (Sixth Report and Order or Seventh Further Notice); Amendment of Part 90
of the Commission’s Rules, WP Docket No. 07-100, Sixth Further Notice of Proposed Rulemaking, 33 FCC Rcd
3261 (2018) (Sixth Further Notice).

26 The Commission has also received extensive input from public safety organizations such as the Association of
Public-Safety Communications Officials-International, Inc. (APCO) and the National Public Safety
Telecommunications Council (NPSTC). See, e.g., APCO International, 4.9 GHz Task Force Report (2015),
https://ecfsapi.fcc.gov/file/60001325364.pdf, (APCO Sept. 28, 2015 Report); NPSTC, 4.9 GHz National Plan
Recommendations Final Report (2013), https://npstc.org/download.jsp?tableld=37&column=217&id=3222&file
=4 9 GHz_ National_Plan_Report_131024.pdf, (NPSTC Oct. 24, 2013 Plan).

27 This proceeding began in 2007, and has been the subject of ongoing efforts from the Commission and the public
safety community to make the most of this valuable spectrum. Amendment of Part 90 of the Commission’s Rules,
WP Docket No. 07-100, Notice of Proposed Rulemaking, 22 FCC Rcd 9595 (2007).

28 public Safety and Homeland Security Bureau and Wireless Telecommunications Bureau Announce Temporary
Filing Freeze on the Acceptance and Processing of Certain Part 90 Applications for the 4940-4990 MHz Band, WP
Docket No. 07-100, Public Notice, 35 FCC Rcd 9522 (PSHSB/WTB 2020) (Freeze Public Notice). Pursuant to the
Freeze Public Notice, the Bureaus stopped accepting applications for new or modified licenses, including both
geographic area licenses and individual fixed-site licenses. Id. The Freeze Public Notice also noted that any 4.9
GHz licensee could seek relief from the freeze through the Commission’s waiver provisions. 1d. at 9523.

2 Public Safety and Homeland Security Bureau and Wireless Telecommunications Bureau Modify Temporary Filing
Freeze on the Acceptance and Processing of Certain Part 90 Applications for the 4940-4990 MHz Band, WP
Docket No. 07-100, Public Notice, 36 FCC Rcd 15185 (PSHSB/WTB 2021) (Freeze Modification Public Notice);
2021 Order on Reconsideration, 36 FCC Rcd at 1504142, para. 25. In the 2021 Order on Reconsideration the
(continued....)
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8. 2021 Order on Reconsideration and Eighth Further Notice. On September 30, 2021, the
Commission adopted the 2021 Order on Reconsideration and Eighth Further Notice.*® The 2021 Order
on Reconsideration, which was issued before the framework adopted in the Sixth Report and Order could
become effective, granted three public safety organization petitions®! insofar as they sought
reconsideration of the rules adopted in the Sixth Report and Order.32 The Commission agreed that, rather
than allowing state lessors to use and lease the band for non-public safety purposes, the public interest
would be better served by considering other models, in particular those that advanced a single, nationwide
framework for the band. In the Eighth Further Notice, the Commission sought comment on important
technical and policy questions concerning how to maximize the use of the band to support public safety,
leverage technological advancements (such as 5G), foster a robust equipment market, and address non-
public safety use of the band on a nationwide basis.®* The Commission also sought comment on
implementation of a single, nationwide framework and sought comment on requiring formal frequency
coordination in the 4.9 GHz band to support interference protection and increase public safety confidence
in using the band.?** In addition, the Commission asked about the role of the Regional Planning
Committees (RPCs), and whether, if it adopted frequency coordination requirements, the RPCs have the
technical expertise and resources to serve as coordinators.®®

9. The Commission also solicited feedback on several alternatives to promote innovation,
stimulate investment, and facilitate robust public safety access in the 4.9 GHz band.¢ In particular, the
Commission sought comment on establishing a database that would contain consistent and reliable
information about what spectrum is available and where and how it is being used.*” Alongside these
potential changes, the Commission inquired about allowing non-public safety use of the band to

(Continued from previous page)
Commission gave the example that an incumbent licensee is permitted to add base stations within its jurisdiction. 47
CFR §90.1207(c). Also, an incumbent licensee may continue to seek an individual station license if required
pursuant to Commission rule section 90.1207(b)(1). Id. § 90.1207(b)(1). In addition to new deployments within its
jurisdiction pursuant to an existing geographic area license, a public safety entity may expand operations through
leasing from a State Lessor. 2021 Order on Reconsideration, 36 FCC Rcd at 15041-42, para. 25.

30 2021 Order on Reconsideration and Eighth Further Notice, 36 FCC Rcd at 15032. On May 27, 2021, the
Commission granted the Public Safety Spectrum Alliance’s Petition for Stay of the Sixth Report and Order, which
stayed the implementation of the new leasing framework adopted in the Sixth Report and Order for the 4.9 GHz
band, which had not yet become effective, pending a Commission decision on the petitions for reconsideration filed
in this proceeding. Amendment of Part 90 of the Commission’s Rules, WP Docket No. 07-100, Order, 36 FCC Rcd
9761 (2021) (Stay Order).

31 Petitions for reconsideration were filed by PSSA, APCO, and NPSTC. 2021 Order on Reconsideration, 36 FCC
Rcd at 15038-42, paras. 16-26.

32 In the Sixth Report and Order and Seventh Further Notice, the Commission adopted a leasing framework that
granted states the option to lease spectrum access through a single statewide entity designated as the State Lessor to
state and local entities—whether public safety or non-public safety—as well as to commercial and other private
entities in their jurisdictions. Sixth Report and Order, 36 FCC Rcd at 1959, para. 2. In the Seventh Further Notice,
the Commission, among other things, proposed an expansion of the new state-based framework to include public
safety operations and proposed to amend its 4.9 GHz licensing rules to limit future licensing to state entities seeking
a statewide license in states without an existing statewide license for purposes of this coordination. Seventh Further
Notice, 36 FCC Rcd at 1977-82, paras. 48-60. State Lessors were also permitted to use the band for non-public
safety purposes themselves. Sixth Report and Order, 36 FCC Rcd at 1971-72, paras. 35-36.

33 Eighth Further Notice, 36 FCC Rcd at 15042-62, paras. 27-89.
34 1d. at 15048-50, paras. 45-50.
% 1d. at 15051-52, paras. 54-56.
% |d. at 15052-53, paras. 57—60.
87 1d. at 15044—46, paras. 32—36.
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encourage a more robust and innovative equipment market without causing harmful interference to public
safety operations in the band.®® The Commission, while emphasizing the importance of public safety
operations in this band, sought comment on whether allowing non-public safety use could lower
equipment and deployment costs and increase efficient use of spectrum, without undermining critical
public safety operations. In addition, the Commission sought comment on implementing a nationwide
spectrum management framework reflecting public safety input, thereby “promot[ing] more opportunistic
use of the 4.9 GHz band without compromising the integrity and security of public safety operations.”®
More specifically, the Commission asked about designating a single entity to serve as a nationwide Band
Manager or licensee for the 4.9 GHz band and what its responsibilities would be under such an
approach.

10. Seventh Report and Order and Ninth Further Notice of Proposed Rulemaking. In
January 2023, the Commission adopted the Seventh Report and Order and Ninth Further Notice in which
it established a comprehensive and coordinated nationwide approach to managing the 4.9 GHz band.** In
doing so, the Commission solidified the band’s status as public safety spectrum, while also exploring
secondary, non-public safety use as agreed to by public safety licensees through a new potential leasing
model.#? Critical to this vision for the 4.9 GHz band was the addition of a nationwide Band Manager, to
be selected based on its expertise and connections to the public safety community.* The Band Manager
was given responsibility for coordinating all operations in the band to ensure that any non-public safety
use remains fully secondary to, and preemptible by, public safety operations.*

11. The Seventh Report and Order also modified our rules to allow for the collection of
granular data on public safety operations in the 4.9 GHz band.*> The Commission noted that this data
combined with a formal coordination structure performed by the Band Manager will improve interference
mitigation efforts, bolster public safety confidence in the band, and play a crucial role in the Band
Manager’s ability to find opportunities for increasing access into the band.*

12. In the Ninth Further Notice the Commission sought comment on a range of questions
related to the implementation of the new Band Manager model for the 4.9 GHz band adopted in the
Seventh Report and Order.*” Specifically, the Commission sought comment on the Band Manager’s
efforts in coordinating public safety operations, in particular mitigating harmful interference and
modernizing operations.*® Next, the Commission sought comment on the potential integration of the band
with broadband networks used by public safety, as well as the Band Manager’s role in that potential
process.” The Commission also sought comment on the Band Manager’s role in facilitating leasing to

3 1d. at 15054-60, paras. 61-86.
39 1d. at 15042—62, paras. 27-89; see also Sixth Further Notice, 33 FCC Rcd at 3262, para. 3.
40 Eighth Further Notice, 36 FCC Rcd at 15050-51, paras. 51-53.

41 Seventh Report and Order and Ninth Further Notice. In 2023, the Bureaus granted a 14-day extension of the time
to file comments and reply comments. See Amendment of Part 90 of the Commission’s Rules, WP Docket No. 07-
100, Order, 38 FCC Rcd 2303 (WTB/PSHSB 2023).

42 Seventh Report and Order, 38 FCC Rcd at 711-23, paras. 18-49.
431d. at 711-16, paras. 18-29.

41d. at 711-21, paras. 18-43.

4 1d. at 716-18, paras. 30-35.

46 1d. at 71124, paras. 18-54.

47 Ninth Further Notice, 38 FCC Rcd at 73248, paras. 71-147.

8 1d. at 732-37, paras. 73-90.

49 1d. at 736, paras. 87-88.
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non-public safety users, how to enable such leasing, how to manage the revenues that arise from it, and
how to ensure preemption rights for public safety operations.®® We also asked questions related to the
implementation of a committee-based selection process for the Band Manager, which mirrors the
approach we have taken for selecting clearinghouses and transition coordinators in a number of other
bands.** Finally, we sought comment on our oversight of the Band Manager, on future licensing of the
band, and on other considerations related to the band.?> The Commission received 57 comments and
reply comments and 148 ex partes.

D. FirstNet

13. Congress created FirstNet in 2012 pursuant to the Spectrum Act, which called for the
deployment of a NPSBN.*® To that end, the Spectrum Act established FirstNet as an independent
authority within the National Telecommunications and Information Administration (NTIA)% and required
the Commission to grant a license to FirstNet for the 758—769/788-799 MHz band (sometimes referred to
as “Band 14”).55 Congress authorized FirstNet to exercise all powers specifically granted by the
provisions of the Spectrum Act, along with such incidental powers as are necessary to accomplish the
purposes of the Spectrum Act.%

14. The Spectrum Act required the Commission to “grant a license to [FirstNet] for the use of
the 700 MHz D block spectrum and existing public safety broadband spectrum.”” Pursuant to this
provision, on November 15, 2012, PSHSB granted FirstNet’s initial license, call sign WQQE234, for a
period of 10 years.® PSHSB renewed this license in 2023.%° In granting the renewal, PSHSB reviewed

50 |d. at 73745, paras. 93-134.
Sl 1d. at 732-47, paras. 135-42.
52 |d. at 747-50, paras. 143-55.

53 Middle Class Tax Relief and Job Creation Act of 2012, Pub. L. No. 112-96, §§ 6001-6303, 6413, 126 Stat. 156,
201-22, 235-36 (codified at 47 U.S.C. 88 1401-1443, 1457) (Spectrum Act).

54 47 U.S.C. § 1424(a).

% See id. § 1421(a) (“[TThe Commission shall . . . grant a license to the First Responder Network Authority for the
use of the 700 MHz D block spectrum and existing public safety broadband spectrum.”); id. § 1421(b)(1) (“The
license granted [to FirstNet under section 1421(a)] shall be for an initial term of 10 years from the date of the initial
issuance of the license.”); see also id. § 1401(2) (defining “700 MHz D block spectrum” as 758-763/788-793
MHz); id. § 1401(14) (defining “existing public safety broadband spectrum” as 763—768/793—-798 MHz and 768—
769/798-99 MHz).

5 1d.. § 1426(a).
57 1d. § 1421(a).

58 On September 7, 2012, PSHSB issued, on delegated authority, a Report and Order adopting rules implementing
the mandate of the Spectrum Act to grant a license to FirstNet. Implementing Public Safety Broadband Provisions
of the Middle Class Tax Relief and Job Creation Act of 2012, WP Docket No. 12-94, Report and Order, 27 FCC Rcd
10953 (PSHSB 2012) (FirstNet Report and Order). On September 25, 2012, FirstNet submitted a request for
issuance of its license as contemplated in the FirstNet Report and Order. See Letter from Samuel Ginn, Chairman
of the Board, First Responder Network Authority, to David S. Turetsky, Chief, Public Safety and Homeland
Security Bureau (dated Sept. 25, 2012). The Bureau granted the license in the Commission’s Universal Licensing
Service (ULS) on November 15, 2012, under call sign WQQE234.

%9 First Responder Network Authority, Nationwide Public Safety Broadband Network, Renewal of SP-700 MHz
Public Safety Broadband Nationwide License Radio Service, Order, 38 FCC Rcd 4989 (PSHSB 2023) (FirstNet
Renewal Order). The Bureau renewed FirstNet’s license for ten years from the November 15, 2022, expiration of the
initial license, or for the remaining period of its authorization from Congress, whichever is sooner. Id. at 1. The
Spectrum Act provides that FirstNet’s statutory authority shall terminate 15 years after the statutory date of
enactment, i.e., on February 22, 2027, unless Congress extends that authority. 47 U.S.C. § 1426(F).
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FirstNet’s compliance with the Spectrum Act’s requirements and concluded that FirstNet has sufficiently
demonstrated compliance with the requirements of the Spectrum Act to warrant renewal of its license.®
PSHSB noted that as a Commission licensee, FirstNet remains subject to the Commission’s statutory and
regulatory authority, and that PSHSB will continue to monitor and oversee FirstNet’s performance.®

E. Summary of the Record

15. As noted above, in the Ninth Further Notice, the Commission sought comment on a range
of issues related to implementation of the nationwide Band Manager framework adopted in the Seventh
Report and Order.®? The Commission sought comment on the Band Manager’s role in mitigating harmful
interference to public safety licensees, modernizing operations in the band, potential integration of the
band with broadband networks used by public safety entities, and facilitating leasing to non-public safety
users.8® The Commission also sought comment on implementing a committee-based process for selecting
the Band Manager, among other issues.%

16. Commenting parties overwhelmingly support the Commission’s decision in the Seventh
Report and Order to solidify the band’s status as a public safety band,®® and were almost universally in
agreement that the Band Manager’s primary responsibility “should be to protect public safety licensees
from harmful interference.”®® Commenting parties also support the Band Manager promoting 5G and
other advanced technologies in the band® and integrating the band in some manner with public safety

% FirstNet Renewal Order, 38 FCC Rcd at 499299, paras. 10-37.
b1 1d. at 4999, para. 38.

82 Ninth Further Notice, 38 FCC Rcd at 732, paras. 71-72.

83 1d. at 732-45, paras. 75-134.

84 1d. at 745-50, paras. 135-55.

8 AASHTO Apr. 10, 2023, Comments at 2 (stating that it is “vital that the 4.9 GHz band be preserved and held
separate for use by state and local agencies to enhance public safety”); APCO Apr. 13, 2023, Comments at 1 (stating
that “success for the band will depend upon an unwavering commitment to preserving public safety use of 4.9
GHz”); BART Mar. 30, 2023, Comments at 1 (strongly supporting “primacy of its public safety operations™ in the
4.9 GHz band); IAFC Apr. 13, 2023, Comments at 1 (stating that it “appreciates the FCC’s interest in promoting
better utilization of the 4.9 GHz band for public safety”); ICERT Apr. 10, 2023, Comments at 1 (supporting
“preservation of the band for public safety use”); Motorola Apr. 13, 2023, Comments at 3 (stating that it supports
“retaining the band’s primary use for public safety organizations.”); PSSA Apr. 12, 2023, Comments at 2
(supporting “preserving the integrity and priority of public safety communications within the [4.9 GHz] band”);
TDD May 15, 2023, Reply at 3 (citing APCO Apr. 13, 2023, Comments at 1, iCERT Apr. 10, 2023, Comments at 2,
Motorola Apr. 13, 2023, Comments at 3).

8 BART Mar. 30, 2023, Comments at 4; see also AASHTO Apr. 10, 2023, Comments at 3 (“The bottom line is that
the incumbent public safety licensees must be protected [from harmful interference].”); APCO Apr. 13, 2023,
Comments at 10 (stating that it “generally supports tasking the band manager with responsibility for establishing
interference criteria for public safety operations in the band”); Caltrans Apr. 11, 2023, Comments at 7 (stating that
the “[a]bsence of harmful interference complaints” should be used as a performance measure for effective frequency
coordination); EEI Apr. 13, 2023, Comments at 11 (“One of the primary tasks for a nationwide Band Manager
should be ensuring that protection from harmful interference is strictly observed.”); Motorola Apr. 13, 2023,
Comments at 2 (urging “the Commission to establish a framework where the existing Part 90 FCC recognized
frequency coordinating committees are a part of the solution to coordinate access to the band, prevent harmful
interference, and mitigate harmful interference complaints”); WISPA Apr. 13, 2023, Comments at 2 (stating that it
“strongly agrees with the Commission on the necessity of protecting public safety operations from harmful
interference . . .”); MTA May 15, 2023, Reply at 5 (citing BART Mar. 30, 2023, Comments). But see GWTCA May
1, 2023, Reply at 2 (stating that “discussion of an appropriate interference standard to separate co-channel or
adjacent channel systems does not need an immediate decision . . .”).

57 APCO Apr. 13, 2023, Comments at 11 (stating that it “agrees that designating one or more preferred (but not
required) standards could make coordination and facilitating non-public safety use easier”); T-Mobile May 15, 2023,
(continued....)
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broadband networks.® On the other hand, commenting parties were split on the type of leasing model
that the Commission could implement to facilitate use of the band by non-public safety entities.®®
Commenting parties were also split over whether the Band Manager selection committee should be
comprised solely or mostly of public safety representatives™ or whether it should include a more diverse
array of stakeholders.™

(Continued from previous page)
Reply at 4 (stating “commercial use of the 4.9 GHz band will complement the wireless industry’s current robust
public safety activities . . . [and that] . . . [t]he latest generation of wireless networks—5G—has even further
improved first responders’ response times and their ability to quickly assess emergency situations™). But see
AASTHO Apr. 10, 2023, Comments at 6 (stating that it “believes [5G integration] will happen naturally, as public
service agencies buy new equipment and systems”).

% APCO Apr. 13, 2023, Comments at 10-11 (“The band manager should explore a variety of opportunities to
leverage excess spectrum and facilitate innovation in the band, including leasing spectrum to operators of [public
safety] broadband networks, so long as public safety licensees are fully protected.”); IAFC Apr. 13, 2023,
Comments at 2 (“In order to ensure integrated data flows on the incident scene, data and other communications on
both the FirstNet network and the 4.9 GHz band should be integrated to present a clear picture of the incident and
the responding resources and personnel to the incident commander.”); Maryland Apr. 13, 2023, Comments at 4
(“[T]he Band Manager should explore opportunities to lease spectrum . . . to operators of broadband networks used
by public safety in other frequency bands.”); Corning May 15, 2023, Reply at 4 (“Integration of the 4.9 GHz band
with the NPSBN must be seamless and automatic to provide end users with wireless communications free of delays
which is paramount to the efficient and effective operation of public safety services.”); Nextivity May 15, 2023,
Reply at 1 (stating that integration with the FirstNet will “facilitate the availability of 5G and other advanced
broadband communications and services, and ensure full interoperability of all public safety broadband
communications nationwide, avoiding piecemeal, parallel networks”).

8 APCO Apr. 13, 2023, Comments at 5-8; WISPA Apr. 13, 2023, Comments at 11; MTA May 15, 2023, Reply at 8
(supporting Model 1 leasing). But see AASHTO May 15, 2023, Comments at 6-7; BART Mar. 30, 2023,
Comments at 12-13; Caltrans Apr. 11, 2023, Comments at 6; EEI Apr. 13, 2023, Comments at 11-12; FPL Apr. 13,
2023, Comments at 6; UTC Apr. 13, 2023, Comments at 5-6; Cal OES May 15, 2023, Reply at 5 (supporting Model
2 leasing).

0 APCO Apr. 13, 2023, Comment at 22 (“If the Commission concludes that non-public safety entities should be
represented, the public safety members of the committee should comprise a supermajority.”); IAFC Apr. 13, 2023,
Comments at 2 (“[T]he selection committee should have a clear majority of public safety representatives, who have
experience in use of new public safety technologies on the nation’s incident scenes.”); Maryland Apr. 13, 2023,
Comments at 2 (stating the selection committee should be “heavily weighted” with public safety representatives “to
ensure that public safety’s needs and concerns are adequately considered in the selection of the Band Manager”);
AASHTO May 15, 2023, Reply at 2-3 (stating that it favors a “majority or exclusive public safety participation in
the Band Manager or the Selection Committee™); Cal OES May 15, 2023, Reply at 6 (urging “the Commission to
limit the selection committee to representatives from incumbent public safety licensees”); Major Cities May 15,
2023, Reply at 2 (affirming support for “a public safety majority representing incumbent users on the band manager
selection committee”); MTA May 15, 2023, Reply at 6 (urging that “the majority of the [Selection] Committee
[should be] comprised of public safety members™).

"1 American Petroleum Institute, Enterprise Wireless Alliance, Forestry Conservation Communications Association,
International Municipal Signal Association, National Sheriffs’ Association, Utilities Technology Council Apr. 13,
2023, Comments at 6 (Coalition) (suggesting the selection committee consist of “public safety, enterprise and CII
entities”); EEI Apr. 13, 2023, Comments at 10 (stating that the “Commission should require that this selection
committee includes diverse representation from key stakeholder, including non-public safety entities, such ClI
entities, like electric companies”); Federated Wireless Apr. 13, 2023, Comments at 6 (stating it believes “the
Commission should continue to follow its historical practice and include representatives from the non-public safety
community on its Band Manager selection committee™); iCERT Apr. 10, 2023, Comments at 5-6 (stating it
“agree[s] that a nine-person Selection Committee would be appropriate, with five individuals representing the
interests of public safety and four individuals representing the interests of non-public safety licensees”); UTC Apr.
13, 2023, Comments at 13 (stating that it “believes that nine representatives — five representing public safety and
four representing non-public safety — would be sufficient”); WISPA Apr. 13, 2023, Comments at 18 (stating “the
(continued....)
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17. PSSA Proposal. Throughout the course of this proceeding, the Public Safety Spectrum
Alliance (PSSA) has advocated for the preservation of existing incumbent licensees’ operations while
also suggesting ways in which the Commission could increase utilization, enhance public safety
coordination, and incorporate the latest commercially available technologies into the band.” In
comments to the Ninth Further Notice, PSSA, which describes itself as an “alliance amongst the nation’s
leading public safety officials and organizations”, stated that it appreciated the Commission’s decision to
create “a nationwide framework™ for the 4.9 GHz band which preserves “the integrity and priority of
public safety communications within the band.””® Nonetheless, PSSA suggested that “several of the
details as proposed for comment [in the Ninth Further Notice], if implemented in the manner suggested,
will not necessarily accomplish the Commission’s and public safety’s goals effectively.”’

18. In a subsequent ex parte, PSSA suggested that all of these goals are attainable by
integrating FirstNet’s NPSBN into the 4.9 GHz band.” PSSA further clarified its proposal by suggesting
the Commission: (1) assign a nationwide overlay license to a single Band Manager and adopt rules
providing that the overlay licensee engage in a sharing agreement with FirstNet pursuant to section 2.103
of the Commission’s rules; (2) ensure that the Band Manager selection committee adopts robust eligibility
criteria to ensure that the entity chosen to serve as the Band Manager is well positioned to succeed; and
(3) make targeted changes to section 2.103 to provide that FirstNet will have access to the 4.9 GHz band
pursuant to a nationwide sharing arrangement with the Band Manager.”® Next, PSSA specified that the
Commission should clarify that the Band Manager’s responsibilities include: (1) protecting incumbent
operations from harmful interference; and (2) entering into a sharing arrangement with FirstNet.””

Finally, PSSA suggested that the Commission should maintain its freeze on new entrants into the band
and should require incumbent licensees to surrender spectrum that they are not using.” The Coalition for
Emergency Response and Critical Infrastructure (CERCI)™ submitted a response arguing against many of

(Continued from previous page)
selection committee should include representatives of non-public safety fixed wireless providers”); GWTCA May
11, 2023, Reply at 5 (affirming its belief “that the Selection Committee should include public safety and industrial
representatives”).

72 See, e.g., PSSA Apr. 12, 2023, Comments; PSSA May 15, 2023, Reply; Letter from Jeffrey D. Johnson, Public
Safety Spectrum Alliance, to Marlene H. Dortch, Secretary, FCC, WP Docket No. 07-100 (filed Apr. 23, 2024)
(PSSA Apr. 23, 2024, Ex Parte); Letter from Jeffrey D. Johnson, Public Safety Spectrum Alliance, to Marlene H.
Dortch, Secretary, FCC, WP Docket No. 07-100 (filed Dec. 6, 2023) (PSSA Dec. 6, 2023, Ex Parte); Letter from
Jeffrey D. Johnson, Public Safety Spectrum Alliance, to Marlene H. Dortch, Secretary, FCC, WP Docket No. 07-
100 (filed Jul. 13, 2023) (PSSA Jul. 13, 2023, Ex Parte).

8 PSSA Apr. 12, 2023, Comments at 1-2.
1d. at 4.
S PSSA Apr. 23, 2024, Ex Parte.

5 1d. at 2-4. In ex partes expressing support for PSSA’s proposal, NREMT and AT&T suggest that section
2.103(b) of the Commission’s rules currently allows FirstNet access into the band. Letter from Mike McEvoy,
Board Chair, National Registry of EMTSs, to Marlene H. Dortch, Secretary, FCC, WP Docket No. 07-100 (filed May
30, 2024) (NREMT May 30, 2024, Ex Parte); Letter from Michael P. Goggin, AT&T Services, Inc., to Marlene H.
Dortch, Secretary, FCC, WP Docket No. 07-100 (filed Jun. 20, 2024) (AT&T Jun. 20, 2024, Ex Parte).

T PSSA Apr. 23, 2024, Ex Parte at 4.
8 d.

8 CERCI’s members include the California State Sheriffs’ Association, Competitive Carriers Association, Edison
Electric Institute, iCERT, Major Cities Chiefs Association, National Association of Women Law Enforcement
Executives, the National Sheriffs’ Association, National Rural Electric Cooperative Association, T-Mobile USA,
Inc., UScellular, and Verizon. See Letter from Kenneth Corey, et al., Chairman, Coalition for Emergency Response
and Critical Infrastructure, to Marlene H. Dortch, Secretary, FCC, WP Docket No. 07-100, at 7-8 (filed Feb 6,
2024) (CERCI Feb. 6, 2024, Ex Parte).
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PSSA’s proposals and raising a number of concerns were it to be implemented.® Since then, there have
been significant exchanges in the record between CERCI and other entities supportive of its views,5 and
PSSA and filers aligned with its proposal.®

80 CERCI May 10, 2024, Ex Parte.

81 See, e.g., Letter from Jonathan F. Thompson, Executive Director and CEO, National Sheriffs’ Association, to
Marlene H. Dortch, Secretary, FCC, WP Docket No. 07-100 (filed May 14, 2024); Letter from Jim Tymon,
Executive Director, Operations Security & Emergency Response Policy, American Petroleum Institute, et al., to
Marlene H. Dortch, Secretary, FCC, WP Docket No. 07-100 (filed May 20, 2024); Letter from Jonathan F.
Thompson, Executive Director and CEO, National Sheriffs’ Association, to Marlene H. Dortch, Secretary, FCC, WP
Docket No. 07-100 (filed Jun. 28, 2024) (NSA Jun. 28, 2024, Ex Parte); Letter from Kenneth Corey, et al.,
Chairman, Coalition for Emergency Response and Critical Infrastructure, to Marlene H. Dortch, Secretary, FCC,
WP Docket No. 07-100 (filed Jun. 3, 2024) (CERCI Jun. 3, 2024, Ex Parte); Letter from William Chapman,
Statewide Interoperability Coordinator, Oregon Department of Emergency Management, to Marlene H. Dortch,
Secretary, FCC, WP Docket No. 07-100 (filed Jun. 3, 2024) (SWI Jun. 3, 2024, Ex Parte); Letter from Laura
Cooper, Executive Director, Major Cities Chiefs Association, et al., to Marlene H. Dortch, Secretary, FCC, WP
Docket No. 07-100 (filed Jun. 3, 2024) (MCCA et al. Jun. 3, 2024, Ex Parte); Letter from Kenneth Corey, et al.,
Chairman, Coalition for Emergency Response and Critical Infrastructure, to Marlene H. Dortch, Secretary, FCC,
WP Docket No. 07-100 (filed Jun. 6, 2024) (CERCI Jun. 6, 2024, Ex Parte); Letter from William H. Johnson,
Senior Vice President, Federal Regulatory & Legal Affairs, Verizon, to Marlene H. Dortch, Secretary, FCC, WP
Docket No. 07-100 (filed Jun. 11, 2024) (Verizon Jun. 11, 2024, Ex Parte); Letter from Ferdinand Milanes, Chief,
Office of Radio Communications, State of California, Department of Transportation, to Marlene H. Dortch,
Secretary, FCC, WP Docket No. 07-100 (filed Jun. 19, 2024); Letter from Kenneth Corey, et al., Chairman,
Coalition for Emergency Response and Critical Infrastructure, to Marlene H. Dortch, Secretary, FCC, WP Docket
No. 07-100 (filed Jun. 25, 2024) (CERCI Jun. 25, 2024, Ex Parte); Letter from William H. Johnson, Senior Vice
President, Federal Regulatory & Legal Affairs, Verizon, to Marlene H. Dortch, Secretary, FCC, WP Docket No. 07-
100 (filed Jul. 1, 2024) (Verizon Jul. 1, 2024, Ex Parte); Letter from Kenneth Corey, et al., Chairman, Coalition for
Emergency Response and Critical Infrastructure, to Marlene H. Dortch, Secretary, FCC, WP Docket No. 07-100
(filed Jul. 7, 2024) (CERCI Jul. 7, 2024, Ex Parte); Letter from Aryeh B. Fishman, Associate General Counsel,
Edison Electric Institute, to Marlene H. Dortch, Secretary, FCC, WP Docket No. 07-100 (filed Jul. 9, 2024) (EEI
Jul. 9, 2024, Ex Parte); Letter from Louis Peraertz, Vice President of Policy, WISPA, to Marlene H. Dortch,
Secretary, FCC, WP Docket No. 07-100 (filed Jul. 11, 2024) (WISPA Jul. 11, 2024, Ex Parte). In addition,
numerous parties expressed opposition to PSSA’s proposal by submitting form-like letters in this proceeding. See,
e.g., Letter from Wade Kapszukiewicz, Mayor, City of Toledo, to Marlene H. Dortch, Secretary, FCC, WP Docket
No. 07-100 (filed May 21, 2024).

82 See, e.g., PSSA Apr. 23, 2024, Ex Parte at 2-4; Letter from Gary David Gray, et al., Former Presidents of APCO
International, to Marlene H. Dortch, Secretary, FCC, WP Docket No. 07-100 (filed Apr. 5, 2024) (Former Presidents
of APCO Apr. 5, 2024, Ex Parte); Letter from Kevin Green, Counsel, First Responder Network Authority, to
Marlene H. Dortch, Secretary, FCC, WP Docket No. 07-100 (filed Apr. 8, 2024) (FirstNet Apr. 8, 2024, Ex Parte);
Letter from Jeff Johnson, Public Safety Spectrum Alliance, to Marlene H. Dortch, Secretary, FCC, WP Docket No.
07-100 (filed May 24, 2024) (PSSA May 24, 2024, Ex Parte); Letter from John S. Butler, President and Board
Chair, International Association of Fire Chiefs, to Marlene H. Dortch, Secretary, FCC, WP Docket No. 07-100 (filed
May 28, 2024); NREMT May 30, 2024, Ex Parte; AT&T Jun. 20, 2024, Ex Parte; Letter from Earnest Malone,
President, Metropolitan Fire Chiefs Association, to Marlene H. Dortch, Secretary, FCC, WP Docket No. 07-100
(filed Jul. 8, 2024) (MFCA Jul. 8, 2024, Ex Parte); Letter from Claude Cummings, Jr., President, et al.,
Communications Workers of America, to Marlene H. Dortch, Secretary, FCC, WP Docket No. 07-100 (filed Aug. 1,
2024) (CWA Aug. 1, 2024, Ex Parte); Letter from Jonathan Kanzigg, President, Southeastern Association of Fire
CHiefs, to Marlene H. Dortch, Secretary, FCC, WP Docket No. 07-100 (filed Aug. 4, 2024). In addition, numerous
parties expressed support for PSSA’s proposal by submitting form-like letters in this proceeding. See, e.g., Letter
from Chad Russell, President, Kansas State Association of Fire Chiefs, to Marlene H. Dortch, Secretary, FCC, WP
Docket No. 07-100 (filed Mar. 5, 2024).
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III. EIGHTH REPORT AND ORDER

19. In the Seventh Report and Order, the Commission adopted rules that created a
comprehensive and coordinated nationwide approach to the 4.9 GHz band, centralizing management in a
single Band Manager, while creating a mechanism to potentially leverage new technologies, lower
equipment costs, attract new users, facilitate effective frequency coordination and interference protection,
and promote interoperability.® As discussed above, in the corresponding Ninth Further Notice the
Commission sought comment on the implementation of many of the policy determinations made in the
Seventh Report and Order, including the ultimate rights and responsibilities of the nationwide Band
Manager.

20. Today, we find that our topline goals of preserving and expanding use to a variety of
primary public safety operations would be best served by assigning a nationwide overlay license to the
Band Manager. Rather than directly operating in the band, the Band Manager, once selected, will be
authorized to enter into a sharing agreement with FirstNet to enable use of unassigned portions of the 4.9
GHz band as part of FirstNet’s NPSBN in a manner that protects incumbent operations. We also clarify
that FirstNet remains free to enter into additional sharing agreements with incumbent licensees to operate
within their service areas consistent with section 90.1203(b) of the Commission’s rules. After review of
the record, we conclude that allowing the Band Manager to enter into a sharing agreement with FirstNet
to enable broader access into the band by FirstNet’s NPSBN, while also working with public safety
licensees to coordinate and rationalize their use of the band, can enable greater public safety use,
including for 5G, and has the potential to free up new opportunities for expanded use in the band in the
near term.8 In addition, after review of the record, we also find that public safety entities would be better
served by clarifying the Band Manager’s primary responsibilities and revise section 90.1217 of our rules
accordingly.

A Nationwide Overlay License

21. In the Eighth and Ninth Further Notices the Commission sought comment on the best
ways to increase utilization in areas where there are no operations in the band while also preserving the
public safety nature of the band and incumbent licensee use.®s In particular, in the Eighth Further Notice
the Commission sought comment on establishing a national license for the band and on what spectrum
rights would be associated with the license.®® The Commission also asked questions relating to the
establishment of an overlay license, such as how a licensing framework could be combined with different
access models, and how an overlay license could work with future public safety operations in the band.?
The Commission then sought general comment on how to address future licensing of the band, given the
decision in the Seventh Report and Order to establish a Band Manager and taking into consideration the
variety of different implementation issues on which comment was sought in the Ninth Further Notice.®

8 Seventh Report and Order, 38 FCC Rcd at 711-23, paras. 18-49.
8 Eighth Further Notice, 36 FCC Rcd at 15050-51, paras. 51-53.
8 1d. at 15042-62, paras. 27-89; Ninth Further Notice, 38 FCC Rcd at 737-43, 748-49, paras. 93-123, 148-51.

8 Eighth Further Notice, 36 FCC Rcd at 15050-51, paras. 51-53; see also id. at 15050, para. 53 (“If we were to
adopt this approach, what rights and responsibilities over the band should be associated with the national license,
and what rights should be reserved for state, local, tribal, or regional public safety licensees? As proposed above,
we envision that incumbent licensees in the band would retain spectrum rights and would be entitled to protection of
their facilities. Would all other spectrum rights be invested in the national licensee? If yes, what obligation should
the national licensee have to ensure access to the band by sub-national public safety entities?”).

871d. at 15059, paras. 81-83; see also id. at 15059, para. 83 (asking “[w]hat types of entities should be eligible for
overlay licenses” and whether there are “any other considerations regarding the use of overlay licensing for the 4.9
GHz band”).

8 Ninth Further Notice, 38 FCC Rcd at 74849, paras. 148-51.

12



USCA Case #24-1363  Document #2101193 Filed: 02/18/2025 Page 51 of 128
Federal Communications Commission FCC 24-114

After review of the record, we conclude that the best mechanism for putting unassigned spectrum to use
as quickly and efficiently as possible is to assign a nationwide overlay license to the Band Manager, once
the selection committee makes its recommendation and that recommendation is confirmed by the
Commission, pursuant to the public safety radio services exemption in section 309(j) of the
Communications Act.®® As further discussed below, the Band Manager will also be authorized to enter
into a spectrum sharing agreement with FirstNet to allow FirstNet to operate in unassigned portions of the
band. Pursuant to any sharing agreement executed with FirstNet, the Band Manager will be responsible
for ensuring that FirstNet’s operations are coordinated with, and do not cause harmful interference to,
existing public safety operations in the band.

22. PSSA suggests that assigning a nationwide overlay license to the Band Manager could
“increase the band’s usage,” “preserv[e] incumbent operations,” “maximize the benefit of the band for the
greatest number of America’s first responders,” and “meet public safety’s growing need for advanced and
dedicated 5G-enabled communications.”® Similarly, the National Fraternal Order of Police, IAFF, and
IACP state that the most efficient and cost-effective way to achieve the goal of ensuring that incumbent
licensees are protected and expeditiously deploying 5G services in the band is to utilize an approach like
the one proposed by PSSA.%* Other commenters, including BART, EWA, and WISPA, have historically
opposed the creation of a nationwide overlay license, due in part to a concern that a nationwide licensee
would force the incumbents out of the band.*> Based on our review of this record, we are persuaded that

99 ¢¢

8947 U.S.C. § 309(j)(2)(A) (“The competitive bidding authority granted by this subsection shall not apply to
licenses or construction permits issued by the Commission—(A) for public safety radio services, including private
internal radio services used by State and local governments and non-government entities and including emergency
road services provided by not-for-profit organizations, that—(i) are used to protect the safety of life, health, or
property; and (ii) are not made commercially available to the public.”).

9 PSSA Apr. 23, 2024, Ex Parte; PSSA May 24, 2024, Ex Parte at 2 (stating its proposal “offers the chance to
dramatically increase utilization of and lower costs for the band in a manner that is well-grounded in existing
statutory authority”); see also AT&T Jun. 20, 2024, Ex Parte at 1-4 (explaining that allowing FirstNet to access the
band “to support 5G services will allow [FirstNet] to further improve network speed and capacity for the benefit of
the public safety community”’); NREMT May 30, 2024, Ex Parte at 1-2 (“Consistent with the Commission’s goals
in this proceeding, the PSSA’s sharing proposal ‘will optimize public safety use and enable the integration of the
latest commercially available technologies’”); FirstNet Apr. 8, 2024, Ex Parte at 1 (stating that FirstNet “is in a
position to leverage the 4.9 GHz band for the benefit of public safety by using it to provide enhanced and innovative
broadband communications services and capabilities to first responders on a nationwide basis”); Former Presidents
of APCO Apr. 5, 2024, Ex Parte (“Inclusion of this spectrum into the existing FirstNet network would make it
available to public safety users without bearing the cost of deployment and operations™); Letter from Patrick Y oes,
National President, National Fraternal Order of Police, to Marlene H. Dortch, Secretary, FCC, WP Docket No. 07-
100, at 23 (filed Feb. 13, 2024) (Fraternal Order of Police Feb. 13, 2024, Ex Parte) (“Speaking for our officers who
use this technology, | can tell you that we have a real need for a dedicated 5G spectrum, and the 4.9 GHz band is
uniquely positioned to meet this need both today and into the future.”). See generally CWA Aug. 1, 2024, Ex Parte
at 1-2 (“Allocating the 4.9 GHz band to a single nationwide licensee rather than multiple commercial users would
facilitate rapid and efficient nationwide deployment and stop the slow and fragmented approach that has led to
prolonged underutilization of the band in the last 20 years.”).

% Fraternal Order of Police, et al., Apr. 26, 2024, Ex Parte; AT&T Jun. 20, 2024, Ex Parte at 1-4; NREMT May 30,
2024, Ex Parte at 1-2; City of Stamford May 6, 2024, Ex Parte at 1.

92 See, e.g., EWA Nov. 29, 2021, Comments at 11; Maryland Apr. 13, 2023, Comments at 5; BART May 15, 2023,
Reply at 3 (“No new licenses, should be used to interfere with current or proposed public safety uses, especially and
including a proposed “overlay” nationwide license, or in the worst case scenario, drive any public safety users out of
a band that was allocated to help meet essential public safety communications needs.”); EWA Jan. 11, 2022, Reply
at 3; iCERT May 11, 2023, Reply at 7; Maryland, et al., Jan. 11, 2022, Reply at 6 (citing EWA Nov. 29, 2021,
Comments at 11 and NSA Dec. 3, 2021, Reply at 1); NSA Dec. 3, 2021, Reply at 1; Verizon Jan. 11, 2022, Reply at
3-5; WISPA May 15, 2023, Reply at 10; Major Cities May 15, 2023, Reply at 1; Maryland DolT May 15, 2023,
Reply at 4-5; MTA May 15, 2023, Reply at 6-7.
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expanding the Band Manager’s role and responsibilities to encompass a nationwide overlay license and a
sharing agreement with FirstNet for any unassigned spectrum is the best approach to ensure that 4.9 GHz
band spectrum is more fully utilized in the near term, while at the same time protecting existing
incumbent licensee usage.®

23. The Band Manager, once it has applied for and receives an overlay license, will obtain
the rights to a nationwide geographic area license across the entire 50 megahertz of the band that is
“overlaid” on top of the existing incumbent licenses and includes areas where spectrum is unassigned.®
We find that this licensing structure, combined with authorizing the Band Manager to enter into a sharing
agreement enabling FirstNet to operate where white spaces exist, is the best mechanism for increasing
public safety operations in this band in the near term.®® This is akin to the framework that the
Commission adopted in the 700 MHz Second Report and Order in that the 4.9 GHz Band Manager will be
prohibited from using the overlay license to provide its own services.® We believe that this approach will
quickly allow for a wider variety of public safety uses in a more dynamic fashion than is currently

9 See, e.g., Letter from Patrick Yoes, National President, Fraternal Order of Police, et al., to Marlene H. Dortch,
Secretary, FCC, WP Docket No. 07-100 (filed Apr. 26, 2024) (Fraternal Order of Police, et al., Apr. 26, 2024, Ex
Parte); Former Presidents of APCO Apr. 5, 2024, Ex Parte; Letter from Steven Alonzo, Manager, Government
Relations and Policy, International Association of Fire Chiefs, to Marlene H. Dortch, Secretary, FCC, WP Docket
No. 07-100 (filed Mar. 21, 2024); Letter from Steven Alonzo, Manager, Government Relations and Policy,
International Association of Fire Chiefs, to Marlene H. Dortch, Secretary, FCC, WP Docket No. 07-100 (filed Mar.
18, 2024) (IAFC Mar. 18, 2024, Ex Parte); Letter from Doug Chapman, Senior Vice President, Etherstack, to
Marlene H. Dortch, Secretary, FCC, WP Docket No. 07-100 (filed Mar. 18, 2024); Letter from Edward A. Kelly,
General President, International Association of Fire Fighters, to Marlene H. Dortch, Secretary, FCC, WP Docket
No. 07-100 (filed Feb. 16, 2024) (IAFF Feb. 16, 2024, Ex Parte) (“it is imperative for the FCC to integrate the 4.9
GHz band into the Nationwide Public Safety Broadband Network (FirstNet)”). See generally APCO Apr. 13, 2023,
Comments at 10-11 (“The band manager should explore a variety of opportunities to leverage excess spectrum and
facilitate innovation in the band, including leasing spectrum to operators of broadband networks, so long as public
safety licensees are fully protected.”); IAFC Apr. 13, 2023, Comments at 2 (“In order to ensure integrated data flows
on the incident scene, data and other communications on both the FirstNet network and the 4.9 GHz band should be
integrated to present a clear picture of the incident and the responding resources and personnel to the incident
commander.”); PSSA Apr. 12, 2023, Comments at 16 (“This will also ensure that priority and ruthless preemption
for all public safety traffic, irrespective of which band is used, will operate consistently, seamlessly guaranteeing
public safety communications are always protected from harmful interference.”); FirstNet Apr. 13, 2023, Comments
at 2-3; Corning May 15, 2023, Reply at 4 (“Integration of the 4.9 GHz band with the NPSBN must be seamless and
automatic to provide end users with wireless communications free of delays which is paramount to the efficient and
effective operation of public safety services.”); KSA May 22, 2023, Reply at 1; American Ass’n of State Troopers
May 18, 2023, Reply at 1; Nextivity May 15, 2023, Reply at 1 (“This will facilitate the availability of 5G and other
advanced broadband communications and services, and ensure full interoperability of all public safety broadband
communications nationwide, avoiding piecemeal, parallel networks.”).

% The nationwide overlay license will include all unassigned spectrum subject to the exclusion of licensed
geographic areas and frequencies held by an incumbent licensee eligible under section 90.1203(a) of the
Commission’s rules.

% See, e.g., Former Presidents of APCO Apr. 5, 2024, Ex Parte (“Inclusion of this spectrum into the existing
FirstNet network would make it available to public safety users without bearing the cost of deployment and
operations.”); |AFF Feb. 16, 2024, Ex Parte (“If the 4.9 GHz band is integrated into the FirstNet network however,
public safety providers including fire service professionals, will be in charge of guiding and directing the operation
and evolution of this technology and capability.”).

% In the 700 MHz band, the Commission required the Guard Band Manager to act solely as a “spectrum broker” and
“prohibited them from using spectrum for their own private internal communications or to provide
telecommunications services . . . .” Service Rules for the 746764 and 776-794 MHz Bands, and Revisions to Part
27 of the Commission’s Rules, WT Docket No. 99-168, Second Report and Order, 15 FCC Rcd 5299, 5311-23,
paras. 25-51 (2000) (700 MHz Second Report and Order).
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permitted in the band, which in turn will make this spectrum more responsive to market demands and
technological innovations.®

24, The Band Manager will also carry with it important responsibilities in conjunction with
its overlay licensee role, paramount among them being the obligation to oversee use of the spectrum
pursuant to the sharing agreement to ensure that FirstNet’s operations on these frequencies do not
interfere with incumbent operations. The Band Manager will be authorized to enable FirstNet to operate
anywhere within the geographic area of the overlay license, subject to the parameters of the sharing
agreement and protection of incumbent licensees.® If an incumbent licensee cancels or terminates its
license, the Band Manager will be authorized to amend its sharing agreement with FirstNet, if necessary,
to include the rights to operate in the geographic (or site-based) area and on the channel(s) of the
cancelled license.® For these reasons, we believe that this mechanism is the best method to make certain
that the 4.9 GHz band remains a public safety band which is more fully utilized, including by existing
incumbent licensees. The Band Manager will ensure that incumbent licensees can continue their existing
operations to suit their unique spectrum needs while simultaneously and separately authorizing FirstNet’s
operations in areas of the band where there are no incumbent operations.’® We clarify that FirstNet
remains free to enter into additional sharing agreements with incumbent licensees to allow it to operate
within the service areas of incumbent licensees consistent with section 90.1203(b) of the Commission’s
rules.t

25. We also conclude that the future issuance of the Band Manager overlay license is
consistent with our statutory authority under section 309(j) of the Communications Act.'®> While section

9 Implementation of Sections 309(j) and 337 of the Communications Act of 1934 as amended, et al., WT Docket No.
99-87, et al., Report and Order and Further Notice of Proposed Rulemaking, 15 FCC Rcd 22709, 22729, para. 40
(2000) (Section 309(j) Report and Order).

% See generally Transforming the 2.5 GHz Band, WT Docket No. 18-120, Report and Order, 36 FCC Rcd 5446,
5473, para. 77 (2019) (implementing the rules for the Educational Broadband Service (EBS) overlay licenses).

9 Transforming the 2.5 GHz Band, 36 FCC Rcd at 5473, para. 77, n.211 (citing Amendment of Part 90 of the
Commission’s Rules to Facilitate Future Development of SMR Systems in the 800 MHz Frequency Band;
Implementation of Sections 3(n) and 322 of the Communications Act Regulatory Treatment of Mobile Services;
Implementation of Section 309(j) of the Communications Act — Competitive Bidding, First Report and Order, Eighth
Report and Order, and Second Further Notice of Proposed Rulemaking, 11 FCC Rcd 1463, 1469, para. 3 (1995)
(giving EA licensees the right to use any spectrum within the EA block that is recovered by the Commission from an
incumbent SMR licensee in the event of termination of the incumbent’s license)).

100 We emphasize that the intent of our decision today is to allow the Band Manager to apply for a license for
unassigned spectrum in the band and to coordinate any operations by FirstNet pursuant to a sharing agreement to
ensure the protection of incumbent operations. It does not otherwise confer authority on the Band Manager or
FirstNet to modify or alter the existing license rights of incumbents.

101 Under our current rules, 4.9 GHz licensees are permitted to enter into sharing arrangements for the use of
spectrum with entities that do not meet the eligibility requirements for a license, and those entities must use the
spectrum in support of public safety. 47 CFR § 90.1203(b). These 4.9 GHz band sharing arrangements entered into
by incumbent licensees will continue to be limited to supporting public safety operations and now will be subject to
coordination by the Band Manager.

10247 U.S.C. § 309(j)(2)(A). The Commission has established that Band Manager licensing is consistent with our
statutory authority. See Section 309(j) Report and Order, 15 FCC Rcd at 22730, para. 42 (citing 700 MHz Second
Report and Order, 15 FCC Rcd at 5319-21, paras. 42-47) (“We previously concluded in the 700 MHz guard band
proceeding that band manager licensing is fully consistent with our statutory spectrum management obligations™);
id. (citing 47 U.S.C. § 309(a) (Commission authority to grant applications found to serve the public interest,
convenience, and necessity)) (“because band managers are to be licensed and regulated by the Commission, the
Commission fulfills its statutory obligation under Section 309(a) to determine whether licensing of spectrum will
serve the public interest, convenience, and necessity.”).
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309(j) generally requires that the Commission assign initial licenses through use of competitive bidding
when mutually exclusive applications for such licenses are accepted for filing,® an exception exists
pursuant to section 309(j)(2)(A) of the Communications Act for public safety radio services.*** This
exemption applies to radio services, rather than specific users, that the Commission specifically
designates for the particular uses that Congress intended to benefit—services intended to protect the
safety of life, health, or property.® The Commission has determined that where the majority of users
licensed in an existing service and within a given frequency band are qualified to obtain auction-exempt
spectrum, future licensing for that service in that band will be exempt from auction unless the spectrum is
being used for new services.%

26. We find that this exemption applies to the 4.9 GHz band because the Commission
specifically designated this band for services intended to protect the safety of life, health, or property.1®
In the Third Report and Order, the Commission concluded that eligibility for entrance into and operations
in the 4.9 GHz band are primarily limited to the provision of public safety services as defined in section
90.523 of the Commission’s rules.'® We find that because a majority of users licensed in the 4.9 GHz

103 47 U.S.C. § 309()(1), (2).

104 1d. § 309()(2)(A) (“The competitive bidding authority granted by this subsection shall not apply to licenses or
construction permits issued by the Commission—(A) for public safety radio services, including private internal
radio services used by State and local governments and non-government entities and including emergency road
services provided by not-for-profit organizations, that—(i) are used to protect the safety of life, health, or property;
and (ii) are not made commercially available to the public . .. .”).

105 1d.; Section 309(j) Report and Order, 15 FCC Rcd at 22740-52, paras. 63-88; see also Implementation of
Sections 309(j) and 337 of the Communications Act of 1934 as amended, WT Docket No. 99-87, Memorandum
Opinion and Order, 17 FCC Rcd 8359, 8367-75, paras. 19-38 (2002) (Section 309(j) MO&O); Implementation of
Sections 309(j) and 337 of the Communications Act of 1934 as amended, WT Docket No. 99-87, Erratum (2002).
The Commission also concluded that a radio service not allocated for traditional public safety uses will be deemed
to be used to protect the safety of life, health or property within the meaning of section 309(j)(2)(A)(i) if the
dominant use of the service is by entities that: (1) have an infrastructure that they use primarily for the purpose of
providing essential public services to the public at large; and (2) need, as part of their regular mission, reliable and
available communications in order to prevent or respond to a disaster or crisis affecting the public at large. See
Section 309(j) Report and Order, 15 FCC Rcd at 2274648, paras. 76—78.

106 Section 309(j) MO&O, 17 FCC Rcd at 836768, para. 20 n.59 (“This ‘dominant use’ test applies only when we
are considering licensing additional applicants in an existing service in the same frequency band” and “[i]t does not
apply to new services . . .”); see also id. at 8375, para. 38.

107 pyrsuant to this exception, the Commission will expect the selection committee to identify the Band Manager
selectee based on certain qualifications and parameters that will be set forth by the Bureaus in a public notice, as
discussed below and in the Seventh Report and Order. Because our intent is for the Band Manager to be assigned a
Commission license, we emphasize that the Bureaus will confirm via order that the Band Manager selectee meets
the Bureaus’ established selection criteria, and delegate authority to the Bureaus to perform these duties. Once the
Bureaus have confirmed the Band Manager selectee meets the relevant selection criteria, only then will the selectee
be allowed to apply for the 4.9 GHz nationwide overlay license pursuant to procedures to be established by the
Bureaus as part of their delegated authority. We believe that this selection process will be more efficient and
effective in ensuring that the entity that applies for the license is the most qualified. See Section 309(j) Report and
Order, 15 FCC Rcd at 22713-14, para. 11; see also Rainbow Broadcasting v. FCC, 949 F.2d 405 (D.C. Cir. 1991)
(the Commission is not required to open all frequencies for competing applications, as long as it provides a reasoned
explanation of its decision not to do so).

108 4.9 GHz Third Report and Order, 18 FCC Rcd at 915863, paras. 15-25; see also 47 CFR § 90.523; id.

8 90.1203(a) (“Entities providing public safety services (as defined in § 90.523) are eligible to hold a Commission

license for systems operating in the 4940-4990 MHz band. All of the requirements and conditions set forth in §

90.523 also govern authorizations in the 4940-4990 MHz band.”), (b) (“4.9 GHz band licensees may enter into

sharing agreements or other arrangements for use of the spectrum with entities that do not meet the eligibility
(continued....)
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band are qualified to obtain auction-exempt spectrum, assigning a nationwide overlay license to the Band
Manager is also exempt from auction.’®® As explained infra, the primary use of the band—protecting the
safety of life, health, or property—will not change by assigning an overlay license to the Band Manager
and authorizing it to enter into a sharing agreement with FirstNet. We also note that, even if the issuance
of an overlay license could be seen as a new service, we believe that this service still meets the
requirements of section 309(j)(2)(A) of the Act.!®® The overlay license will enable FirstNet’s public
safety operations'!! in unassigned spectrum in the band, which will aid in expanding the provision of an
important public service and further advance FirstNet’s mission by making its service more reliable and
putting available spectrum to use in order to prevent and/or respond to a disaster or crisis affecting the
public.*? Thus, we find that it is appropriate and in the public interest to apply the public safety radio
services exemption to this band to assign a nationwide overlay license to the 4.9 GHz Band Manager,
once it is selected and has successfully applied for such a license.

B. Spectrum Sharing Agreement with FirstNet

217. In conjunction with issuance of a nationwide overlay license to the Band Manager, once
selected, the Band Manager will be authorized to enter into a sharing agreement with FirstNet for use of
the unassigned 4.9 GHz band spectrum that will be covered by the Band Manager’s license. Recognizing
that FirstNet is an independent authority within the NTIA,® we anticipate that section 2.103(b) of the
Commission’s rules provides sufficient authority to enable any federal stations used by FirstNet to access
the 4.9 GHz band pursuant to its sharing agreement with the Band Manager.''* As discussed supra, we
believe that this sharing model combined with the Band Manager overlay license is the best way to
preserve the public safety nature of the 4.9 GHz band, promote robust deployment in the band in the near
term, and facilitate the development and deployment of new technologies and services for the public
safety community.

(Continued from previous page)
requirements in this section. However, all applications in the band are limited to operations in support of public
safety.”).

109 Section 309(j) MO&O, 17 FCC Rcd at 836768, para. 20.
110 See supra note 104.

11 FirstNet Apr. 13, 2023, Comments at 2 (“as we look to further advance and evolve the network to continuously
meet the operational needs of first responders and other public safety personnel across the country, the FirstNet
Authority sees the 4.9 GHz spectrum as a potential avenue to provide enhanced broadband communications
services, features, and capabilities—including 5G services—for public safety”).

112 Implementation of Sections 309(j) and 337 of the Communications Act of 1934 as amended, WT Docket No. 99-
87, Second Memorandum Opinion and Order, 18 FCC Rcd 8519, 8920, para. 3 (2003) (Section 309(j) Second
MO&OQ) (citing Section 309(j) Report and Order, 15 FCC Rcd at 22746, paras. 76—78) (“the Commission concluded
that a radio service not allocated for traditional public safety uses will be deemed to be used to protect the safety of
life, health or property within the meaning of Section 309(j)(2)(A)(i) if the dominant use of the service is by entities
that (1) have an infrastructure that they use primarily for the purpose of providing essential public services to the
public at large; and (2) need, as part of their regular mission, reliable and available communications in order to
prevent or respond to a disaster or crisis affecting the public at large.”); Section 309(j) MO&O, 17 FCC Rcd at
8367-75, paras. 19-38.; see also FirstNet Apr. 8, 2024, Ex Parte at 2 (“FirstNet Authority is in a position to
leverage the 4.9 GHz band for the benefit of public safety by using it to provide enhanced and innovative broadband
communications services and capabilities to first responders on a nationwide basis”); AT&T Jun. 20, 2024, Ex Parte
at 1-3 (“permitting the FNA access to 4.9 GHz mid-band spectrum, as the PSSA and other leading public safety
associations have proposed, will allow the FNA to upgrade and improve the NPSBN so that first responders can
harness the life-saving capabilities of 5G”).

113 See 47 U.S.C. § 1424(a) (“There is established as an independent authority within the NTIA the ‘First Responder
Network Authority’ or ‘FirstNet™”).

114 47 CFR § 2.103(b).
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28. In the Ninth Further Notice, the Commission noted PSSA’s original proposal that the
nationwide Band Manager should evaluate “potential integration” of the 4.9 GHz band “with the
Nationwide Public Safety Broadband Network™ and sought broad comment on exploring ways in which
the band might be used in conjunction with broadband networks used by public safety.'*> The
Commission specifically noted that it previously sought comment in 2012 on how the 4.9 GHz band
could complement the 700 MHz public safety broadband network, and that since that time, a number of
commercial networks have integrated public safety operations into their broadband networks.**¢ The
Commission then tentatively concluded that the Band Manager should explore opportunities to lease
spectrum to operators of broadband networks used by public safety in other frequency bands.*” In
addition, the Commission generally asked whether there is existing statutory authority that would permit
the integration of the 4.9 GHz band into public safety broadband networks.!

29. In response, many stakeholders expressed support for enabling access to the 4.9 GHz
band by FirstNet’s NPSBN in one form or another, with proposals ranging from direct licensed access by
FirstNet, to other more indirect means such as PSSA’s recent Band Manager proposal detailed supra.t*®
Corning expresses its support for FirstNet’s use of the Band and advocates that any such access “must be
seamless and automatic to provide end users with wireless communications free of delays which is
paramount to the efficient and effective operation of public safety services.”*?® Similarly, the National

115 Ninth Further Notice, 38 FCC Rcd at 736, paras. 87-88; see also PSSA Nov. 29, 2021, Comments at 9.

116 Ninth Further Notice, 38 FCC Rcd at 736, para. 87; Amendment of Part 90 of the Commission’s Rules;
Implementing a Nationwide, Broadband, Interoperable Public Safety Network in the 700 MHz Band; Service Rules
for the 698746, 747-762 and 777-792 MHz Bands, WP Docket No. 07-100, WP Docket No. 06-229, WT Docket
No. 06-150, Fourth Report and Order and Fifth Further Notice of Proposed Rulemaking, 27 FCC Rcd 6577, 6594—
95, para. 47 (2012); see also, e.g., T-Mobile, T-Mobile for Government, https://www.t-
mobile.com/business/government/public-safety (last visited Oct. 7, 2024); Press Release, T-Mobile Introduces ‘T-
Priority’ Featuring the World’s First Network Slice for First Responders, T-Mobile (Sept. 18, 2024), https://www.t-
mobile.com/news/business/t-priority-network-slice-for-first-responders; Verizon, Verizon Frontline,
https://www.verizon.com/business/solutions/public-sector/public-safety/ (last visited Oct. 7, 2024).

117 Ninth Further Notice, 38 FCC Rcd at 736, paras. 87-88.
118 |d. at 736, paras. 87-88.

119 See. e.g., APCO Apr. 13, 2023, Comments at 10-11 (stating that the Band Manager should explore a variety of
opportunities to leverage excess spectrum and facilitate innovation in the band, including leasing spectrum to
operators of broadband networks, so long as public safety licensees are fully protected); IAFC Apr. 13, 2023,
Comments at 2 (“In order to ensure integrated data flows on the incident scene, data and other communications on
both the FirstNet network and the 4.9 GHz band should be integrated to present a clear picture of the incident and
the responding resources and personnel to the incident commander.”); FirstNet Apr. 13, 2023, Comments at 2-3;
PSSA Apr. 12,2023, Comments at 16 (“This will also ensure that priority and ruthless preemption for all public
safety traffic, irrespective of which band is used, will operate consistently, seamlessly guaranteeing public safety
communications are always protected from harmful interference.”); American Ass’n of State Troopers May 18,
2023, Reply at 1; Corning May 15, 2023, Reply at 4; KSA May 22, 2023, Reply at 1; IAFC Apr. 11, 2024, Ex Parte;
Nextivity May 15, 2023, Reply at 1 (“This will facilitate the availability of SG and other advanced broadband
communications and services, and ensure full interoperability of all public safety broadband communications
nationwide, avoiding piecemeal, parallel networks.”); FirstNet Apr. 8, 2024, Ex Parte; Former Presidents of APCO
International Apr. 5, 2024, Ex Parte; Letter from Mark Heine, President, California Fire Chiefs Association, to
Marlene H. Dortch, Secretary, FCC, WP Docket No. 07-100 (filed Mar. 27, 2024) (CalChiefs Mar. 27, 2024, Ex
Parte); Letter from Brad Hardin, President, Southwestern Division of the International Association of Fire Chiefs
Southwestern Fire Chiefs Association, to Marlene H. Dortch, Secretary, FCC, WP Docket No. 07-100 (filed Feb. 22,
2024) (SWD Feb. 22, 2024, Ex Parte); IAFF Feb. 16, 2024, Ex Parte; IACP Feb. 14, 2024, Ex Parte; Letter from
Leslie S. Barnes, Senior Director, Government Affairs, Qualcomm, to Marlene H. Dortch, Secretary, FCC, WP
Docket No. 07-100 (filed Jun. 30, 2023); PSSA Apr. 23, 2024, Ex Parte at 2—4; Fraternal Order of Police Feb. 13,
2024, Ex Parte.

120 Corning May 15, 2023, Reply at 4.
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Fraternal Order of the Police states that the “4.9 GHz band is very much underutilized nationwide” and
“making the 4.9 GHz spectrum available for nationwide FirstNet 5G deployment is the most expedient
and impactful way we can operationalize” the spectrum.'?!

30. Other stakeholders oppose use of the band by FirstNet, arguing that the band should
remain separate from, and in any case a license should not be directly assigned to, FirstNet.’?? In a related
vein, T-Mobile raises concerns that “the Commission should not allow a single entity that represents only
one contemplated use of the band, such as FirstNet, to become the Band Manager.”'?® Some commenters
argue that FirstNet is not statutorily authorized to hold a 4.9 GHz license.** While we address our
authority to assign a license to the Band Manager pursuant to section 309(j)(2)(A) of the Communications
Act above, we need not address stakeholders’ concerns as they specifically pertain to FirstNet’s statutory
authority to hold a nationwide overlay license, as we are not directly assigning a nationwide license to
FirstNet through our decision today. Notwithstanding this distinction, CERCI also argues that even if the
Band Manager, rather than FirstNet, holds a nationwide overlay license for the 4.9 GHz band, the
Commission lacks authority to grant FirstNet indirect access to the band through a sharing agreement
with the Band Manager.'?® Specifically, CERCI claims that FirstNet’s statutory authority is limited to
operation in the 700 MHz band “to the exclusion of all other bands.”*?® Several commenters—and
FirstNet—disagree. PSSA notes that while the Spectrum Act directed the Commission to issue a license

121 Fraternal Order of Police Feb. 13, 2024, Ex Parte at 1-3.

122 See, e.g., AASHTO Apr. 10, 2023, Comments at 4-5; BART Mar. 30, 2023, Comments at 11; Maryland Apr. 13,
2023, Comments at 4-5; BART May 15, 2023, Reply at 2; William Bratton et al., May 15, 2023, Reply at 3-6, 7-8;
iCert May 11, 2023, Reply at 5, 7; Maryland DolT May 15, 2023, Reply at 4-5; NSA May 15, 2023, Reply at 1-2;
T-Mobile May 15, 2023, Reply at 2, 10-15; Verizon May 15, 2023, Reply at 11-15; Comments from William
“Clint” McDonald, Executive Director, Southwest Border Sheriffs’ Coalition, et al., to Marlene H. Dortch,
Secretary, FCC, WP Docket No. 07-100 (filed Apr. 26, 2024); CERCI Apr. 15, 2024, Ex Parte; Letter from Julian
Gehman, American Association of State Highway and Transportation Officials, to Marlene H. Dortch, Secretary,
FCC, WP Docket No. 07-100 (filed Jan. 24, 2024) (AASHTO Jan. 24, 2024, Ex Parte); Letter from Laura Cooper,
Executive Director, Major Cities Chiefs Association, et al., to Marlene H. Dortch, Secretary, FCC, WP Docket No.
07-100 (filed Dec. 20, 2023); Coalition Jul. 21, 2023, Ex Parte; Letter from Greg Kunkle, Counsel to Metropolitan
Transportation Authority, to Marlene H. Dortch, Secretary, FCC, WP Docket No. 07-100 (filed Jun. 30, 2023);
Letter from Budge Currier, Assistant Director, California Office of Emergency Services, to Marlene H. Dortch,
Secretary, FCC, WP Docket No. 07-100 (filed Jan. 16, 2024).

123 T-Mobile May 15, 2023, Reply at 2 (“That is especially true when an entity — like FirstNet — would potentially
take a national approach to managing the band, frustrating the needs of the broader community of public safety
users, which remain local.”).

124 See, e.g., CERCI May 10, 2024, Ex Parte (“[N]either the [Spectrum] Act nor any other statute authorizes the
Commission to assign a nationwide license of the 4.9 GHz band to [FirstNet].”); CERCI Apr. 15, 2024, Ex Parte;
CERCI Jun. 3, 2024, Ex Parte at 4; CERCI Jul. 10, 2024, Ex Parte at 4. But see FirstNet Apr. 13, 2023, Comments
at 1-3 (“The FirstNet Authority believes it would have the authority under the [Spectrum] Act to access and use the
4.9 GHz band spectrum for the NPSBN given the band is designated as public safety”); FirstNet Apr. 8, 2024, Ex
Parte (“the FirstNet Authority is in a position to leverage the 4.9 GHz band for the benefit of public safety by using
it to provide enhanced and innovative broadband communications services and capabilities to first responders on a
nationwide basis”); PSSA May 24, 2024, Ex Parte at 2—6 (stating that “[t]he [Spectrum] Act further directs the
establishment of a “nationwide interoperable public safety broadband network”—and, in defining the term
“nationwide public safety broadband network,” does not limit the “network” to the particular spectrum required to
be licensed to the FirstNet Authority” and noting that the Spectrum Act “makes clear that the FirstNet Authority is
not limited to spectrum subject to the mandatory license” and “authorizes the Commission to ‘take any action
necessary to assist the First Responder Network Authority in effectuating its duties and responsibilities under this
subchapter.””); AT&T Jun. 20, 2024, Ex Parte at 6-7.

125 See CERCI May 10, 2024, Ex Parte.
126 1d. at 2.
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for the 700 MHz band to FirstNet, nothing in the statutory language limits the operation of FirstNet’s
NPSBN to that band.'?” AT&T argues that, in fact, the text of the Spectrum Act demonstrates Congress’
expectation that FirstNet’s NPSBN would keep pace with technological advancements to ensure that first
responders would be able to benefit from innovations in communications services and technologies.*?

31. In its comments to the Ninth Further Notice, FirstNet stated that it is authorized to use the
4.9 GHz band pursuant to the Spectrum Act.*?® FirstNet reasoned that pursuant to section 1422(b) of the
Spectrum Act, Congress provided flexibility for the growth of FirstNet’s NPSBN, providing that the
network should “initially” consist of a core network that “provides connectivity between . . . the radio
access network; and . . . the public Internet or the public switched network, or both” and that it should
“evolve with technological advancements.”*® |n addition, the Spectrum Act gives the Commission broad

121 PSSA May 24, 2024, Ex Parte at 5 (“in defining the term “nationwide public safety broadband network,” [the
Spectrum Act] does not limit the “network” to the particular spectrum required to be licensed to the FirstNet
Authority”); see also AT&T Jun. 20, 2024, Ex Parte at 6 (citing CERCI Jun. 6, 2024, Ex Parte at 3) (“The fact that
the Spectrum Act includes ‘multiple references to the 700 MHz band and its corresponding license’ does not mean
that [FirstNet] can only ever use the 700 MHz band . . . Rather, it simply reflects the reality that Congress directed
the FCC to grant [FirstNet] a license for Band 14 to start ‘development’ of its NPSBN.”). FirstNet has stated that it
is already operating outside the 700 MHz band on the commercial spectrum licensed to its partner, AT&T. FirstNet
Renewal Order, 39 FCC Rcd at 4994-95, para. 14 (“FirstNet’s contract with AT&T has provided public safety
NPSBN users with access to AT&T’s LTE network while buildout of the Band 14 network continues.”); see also
GAO, Public-Safety Broadband Network: Congressional Action Required to Ensure Network Continuity, GAO 22-
104915 at 11 (Feb. 2022 GAO Report) (“According to FirstNet officials, FirstNet currently has negotiated access to
AT&T’s 5G-capable licensed commercial spectrum to begin 5G services on [FirstNet’s NPSBN].”); An Update on
FirstNet: Hearing Before the Subcommittee on Communications, Technology, Innovation, and the Internet, S. Hrg.
115-479, at 35 (Jul. 20, 2017) (discussing plans to allow FirstNet to operate on all of AT&T’s licensed spectrum to
“see the benefits of FirstNet on all spectrum bands™); id. at 51 (“Public safety has been told for many years that the
magic of FirstNet happens on Band Class 14, and that’s . . . not correct anymore . . . The magic happens on the
AT&T network . . . [W]e’ve extended it far beyond the Band Class 14 to our entire network.”); NSA Jun. 28, 2024,
Ex Parte at 5 (stating FirstNet’s “users have access to all AT&T’s bands”).

128 AT&T Jun. 20, 2024 Ex Parte at 7; NREMT May 30, 2024, Ex Parte at 2 (“Congress . . . expressly contemplated
that the NPSBN would receive upgrades as technology and spectrum resources evolved over time”); see also CWA
Aug. 1, 2024, Ex Parte at 2 (“Congress intended [FirstNet] to maintain, upgrade, and improve its network. The 4.9
GHz spectrum does precisely that by providing the needed mid-band spectrum to successfully position FirstNet as a
5G and 6G communications services provider while protecting the operations of incumbent licensees under sharing
arrangements.”).

129 FirstNet Apr. 13, 2023, Comments at 2, n.9 (“The FirstNet Authority believes it would have the authority under
the Spectrum Act to access and use the 4.9 GHz band spectrum for the NPSBN given the band is designated as
public safety spectrum.”).

13047 U.S.C. § 1422(b); see also First Responder Network Authority; Final Interpretations of Parts of the Middle
Class Tax Relief and Job Creation Act of 2012, Notice, 80 FR 63523-01, 63526 (FirstNet/DOC/NTIA 2015)
(“FirstNet stated that its “interpretations of both the core network and RAN are inclusive of the language of 47
U.S.C. § 1422(b) that specifically states the national architecture must ‘evolve[] with technological advancements
and initially consists of” the stated core network and RAN components. The use of the term ‘initially’ and the
phrase ‘evolve with technological advancements’ in 47 U.S.C. § 1422(b) indicate that Congress understood that the
definitions of the core network and RAN could not be static. Rather, the definitions of such terms would need to be
modified throughout the life of the network in order to help ensure that public safety would have a network capable
of supporting and providing access to new and evolving technologies.”). The Spectrum Act also requires FirstNet to
“ensure the maintenance, operation and improvement” of its NPSBN, “including by ensuring that [FirstNet] updates
and revises any policies . . . to take into account new and evolving technologies” and to reinvest funds received from
fees “by using such funds only for constructing, maintaining, operating or improving” the network. 47 U.S.C.

88 1426(c)(4), 1428(d). But see CERCI Jul. 10, 2024, Ex Parte at 67 (arguing that that these provisions of the
Spectrum Act “cannot be read to authorize an expansion of [FirstNet’s] NPSBN beyond the bounds described in the
Act”).
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discretion to assist FirstNet in furtherance of its statutory mandate.'®* Upon review of FirstNet’s analysis
of its authorizing statute, rather than reading a restriction on FirstNet’s authority to operate in bands other
than the 700 MHz band, we concur that one of the Spectrum Act’s goals is to ensure that FirstNet’s
NPSBN advances and evolves and that restricting FirstNet’s NPSBN to the 700 MHz band would not be
in line with this goal. Accordingly, we reject the argument that the Commission lacks authority to allow
FirstNet to indirectly access the 4.9 GHz band through a sharing agreement.*3?

32. CERCI further suggests that FirstNet’s structure raises constitutional questions that
would render it “unwise” for the Commission to grant it authority to operate in the 4.9 GHz band.*** Even
assuming arguendo that it is appropriate for the Commission to opine on such matters with respect to an
entity housed within another agency,*** we disagree. CERCI first argues that FirstNet’s self-funding
mechanism may violate the Appropriations Clause based on the “same logic” that resulted in the Fifth
Circuit’s holding that the Consumer Financial Protection Bureau’s (CFPB) funding mechanism violated
the Appropriations Clause.*®® The Supreme Court, however, recently reversed the Fifth Circuit’s decision
and upheld the CFPB’s funding mechanism.®*® We thus find that CERCT’s first argument regarding
FirstNet’s constitutionality lacks merit.

33. CERCI also claims that the structure of FirstNet’s Board violates the Appointments
Clause because the Board’s members are “Officers of the United States” and are not meaningfully
supervised by a presidential appointee confirmed by the Senate.™®” NREMT and AT&T disagree, arguing
that the Board’s members lack the kind of “significant authority” needed to be considered officers
because their decisions cannot bind others.?® Moreover, they argue that even if FirstNet’s board
members were officers they would be inferior officers because they are subject to supervision by NTIA
and the Secretary of Commerce.®*® As an initial matter, we agree with NREMT and AT&T as we do not
believe FirstNet’s Board members would be considered principal officers of the United States under the
Appointments Clause. As AT&T notes, FirstNet is an independent authority housed within NTIA, which
itself is an agency within the Department of Commerce.’* In a recent report, the U.S. Government
Accountability Office (GAO) observed that FirstNet “officials and Board members” stated that they were

18147 U.S.C. § 1433 (providing that the Commission “may take any action necessary to assist” FirstNet “in
effectuating its duties and responsibilities™).

132 In acknowledgement of CERCI’s arguments regarding FirstNet’s statutory authority to expand its spectrum, we
emphasize that our decision today merely clarifies that FirstNet may access the 4.9 GHz band via a sharing
agreement with the Band Manager and pursuant to section 2.103(b) of the Commission’s rules. See CERCI Jul. 10,
2024, Ex Parte at 6-7. Any such sharing agreement will be subject to, and must be in accordance with, the
regulatory framework of the Spectrum Act.

133 CERCI May 10, 2024, Ex Parte at 9.

134 If the Commission were to accede to CERCI’s request—to treat FirstNet for purposes of this Eighth Report and
Order as an entity that is not authorized to exist, let alone hold licenses or lease spectrum—such treatment would
also logically require that the Commission disregard its Congressionally mandated responsibilities regarding
licensing spectrum to FirstNet.

135 CERCI May 10, 2024, Ex Parte at 10-11 (citing Cmty. Fin. Servs. Ass’n of Am., Ltd. v. CFPB, 51 F.4th 616,
638-39 (5th Cir. 2022)).

1% CFPB v. Cmty. Fin. Servs. Ass’n of Am., Ltd., No. 22-448, 2024 WL 2193873 (May 16, 2024).
137 CERCI May 10, 2024, Ex Parte at 9-10.

138 NREMT May 30, 2024, Ex Parte at 5-6; AT&T Jun. 20, 2024, Ex Parte at 11-13.

139 NREMT May 30, 2024, Ex Parte at 5-6; AT&T Jun. 20, 2024, Ex Parte at 11-13.

113

140 1d. (contrasting NTIA’s broad mandate to administer the federal use of spectrum with FirstNet’s “single public
safety mandate to build, deploy, and operate” the nationwide public safety broadband network using specific
spectrum bands).
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required to follow NTIA’s procedures, limiting their ability to engage in independent decision-making “in
operational and planning issues.”**! As CERCI acknowledges, courts have found persons to be inferior,
rather than principal, officers when they are subject to the supervision of a presidential appointee
confirmed by the Senate.*> Moreover, FirstNet Board members, including its Chair, are subject to
removal by the Secretary of Commerce at any time, with or without cause.**® Notwithstanding this
reasoning, we likewise agree with AT&T that this issue is not relevant to the current proceeding because
permitting FirstNet to access the 4.9 GHz band would not affect whether the members of the FirstNet
Board should be considered officers of the United States.’** Absent a judicial finding that FirstNet’s
structure is unconstitutional or equivalent guidance from Congress, we do not find FirstNet’s structure to
pose a constitutional impediment.

34. Finally, certain commenters oppose use of the 4.9 GHz band by FirstNet’s NPSBN on the
basis that FirstNet has not made a showing evidencing a need for additional spectrum.#5 Other

141 Feb. 2022 GAO Report at 17. Board members also reported that it was unclear whether FirstNet’s CEO and staff
were accountable to the Board or to NTIA.

142 CERCI May 10, 2024, Ex Parte at 9-10; see Edmond v. United States, 520 U.S. 651, 662-63 (1997) (“Generally
speaking, the term ‘inferior officer’ connotes a relationship with some higher ranking officer or officers below the
President: Whether one is an ‘inferior’ officer depends on whether he has a superior,” with an inferior officer’s
work “directed and supervised at some level by others who were appointed by Presidential nomination with the
advice and consent of the Senate.”); cf. United States v. Arthrex, Inc., 594 U.S. 1, 3 (2021) (finding certain
administrative patent judges were unlawfully appointed in violation of the Appointments Clause because they could
render final decisions without supervision by a politically accountable officer).

143 FirstNet Authority Bylaws Section 3.07 (Nov. 2021),
https://firstnet.gov/sites/default/files/Board%20Bylaws%2C%20November%202021.pdf. Although the Bylaws can
be amended by a majority vote of the Board, any modifications that affect the powers of the Secretary of Commerce
under the Spectrum Act “shall be approved by the Commerce Secretary or his or her designee.” 1d. at Section 6.01.
In Edmond v. United States, the Court found that the official in question was an inferior officer because he was
subject to removal in addition to lacking power “to render a final decision on behalf of the United States unless
permitted to do so by other Executive officers.” 520 U.S. at 665; see also Morrison v. Olsen, 487 U.S. 654, 671
(1988) (acknowledging that “the line between ‘inferior’ and ‘principal’ officers is one that is far from clear,” but
finding that independent counsel named by a special DOJ court created by statute for such purpose was “clearly” an
inferior officer because she was subject to removal by a higher Executive Branch official; was empowered by statute
to perform only certain, limited duties; was limited in jurisdiction; and was limited in tenure); In re Grand Jury
Investigation, 916 F.3d 1047, 1052-53 (D.C. Cir. 2019) (finding that a special counsel was an inferior officer
because the Attorney General had plenary authority to revise regulations that protected special counsel from
oversight and removal; because special counsel served at the pleasure of an Executive Branch officer, “the control
thereby maintained means [he] is an inferior officer”).

144 AT&T Jun. 20, 2024, Ex Parte at 12-13.

145 MCCA et al. Jun. 3, 2024, Ex Parte at 2; Verizon Jun. 11, 2024, Ex Parte at 2 (“Nothing in the record documents
that FirstNet lacks access to sufficient spectrum to meet its statutory role.”); NSA Jun. 28, 2024, Ex Parte at 5
(“FirstNet clearly does not need more spectrum, given its users have access to all AT&T’s bands”); Verizon Jul. 1,
2024, Ex Parte; CERCI Jul. 10, 2024, Ex Parte at 2-3; Letter from Michael Calabrese, Director, New America’s
Open Technology Institute, et al., to Marlene H. Dortch, Secretary, FCC, WP Docket No. 07-100, at 5 (filed Jul. 23,
2024) (OTI & PK Jul. 23, 2024, Ex Parte); Letter from Michael Calabrese, Director, New America’s Open
Technology Institute, et al., to Marlene H. Dortch, Secretary, FCC, WP Docket No. 07-100 (filed Aug. 7, 2024)
(OTI & PK Aug. 7, 2024, Ex Parte). Commenters citing the Department of Commerce’s Inspector General report
also stated that FirstNet should “focus on fixing its coverage problem, not expanding its spectrum holdings.” See,
e.g.,, MCCA et al. Jun. 3, 2024, Ex Parte at 1; CERCI Jun. 25, 2024, Ex Parte at 1-4; Inspector General, U.S.
Department of Commerce, Final Report No. OIG-24-027-A, FirstNet Authority’s Lack of Contract Oversight for
Device Connection Targets Puts the NPSBN at Risk of Impacting First Responders’ Use of the Network (Jun. 12,
2024) (OIG Report); CERCI Jul. 10, 2024, Ex Parte at 12-13; Letter from Kenneth Corey, et al., Chairman,
Coalition for Emergency Response and Critical Infrastructure et al., to Marlene H. Dortch, Secretary, FCC, WP
Docket No. 07-100, at 1-2 (filed Aug. 13, 2024). As background, the OIG Report is the result of an audit conducted
(continued....)
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commenters such as iCERT state that FirstNet’s operation in the 4.9 GHz band would be “incompatible
with existing or future public safety uses of the band.”**¢ Similarly, AASHTO argues that access by
FirstNet would disrupt existing public safety operations, take away current priority treatment in the 4.9
GHz band, and also remove state and local public safety’s ability to design their own networks.!#” As an
initial matter, we disagree with commenters suggesting that such a showing is needed as there are
multiple public interest benefits that will flow from FirstNet’s future access, including furtherance of
FirstNet’s statutory mission,'*® providing additional support and services to its public safety subscribers,4
and maximizing the overall use of 4.9 GHz band.’*® FirstNet has stated that, if authorized to operate in

(Continued from previous page)
by the Department of Commerce “[d]ue to the importance of maintaining and growing public safety adoption of the
NPSBN” and to ensure FirstNet’s adequate oversight of AT&T. OIG Report at 3—4. Upon completing its review,
the Assistant Secretary of Commerce and the NTIA were asked to direct FirstNet to comply with three
recommendations. See OIG Report at 12. NTIA “concur[ring] with all of the recommendations” stated that it will
prepare a formal action plan upon issuance of the OIG’s final report. OIG Report, Appx. B (NTIA’s Response to
the Draft OIG Report). We find that NTIA’s response to the draft OIG Report is sufficient to show that the NTIA
will ensure that FirstNet satisfies the three recommendations. See NTIA’s Response to the Draft OIG Report; see
also MFCA Jul. 8, 2024, Ex Parte at 2 (explaining that FirstNet “faces a robust oversight environment”). Because
of this, we also find that the OIG Report does not impact our decision to allow FirstNet to integrate the 4.9 GHz
band into its NPSBN at this time. We direct FirstNet to notify us when it has met the OIG’s outstanding
recommendations. We will continue to monitor AT&T’s performance under the contract and FirstNet’s oversight of
AT&T under FirstNet’s license. See, e.g., February 22, 2024 AT&T Mobility Network Outage Report and Findings,
Report (PSHSB Jul. 22, 2024).

146 {CERT May 11, 2023, Reply at 5; see also Letter from George Kelemen, Executive Director, Industry Council
for Emergency Response Technologies, Inc., to Marlene H. Dortch, Secretary, FCC, WP Docket No. 07-100 (filed
Feb. 7, 2024) (iCERT Feb. 7, 2024, Ex Parte); EEI Jul. 9, 2024, Ex Parte at 2. See also Letter from Charlie
Vazquez, President, The Florida Police Chiefs Association, to Marlene H. Dortch, Secretary, FCC, WP Docket No.
07-100 (filed Sept. 5, 2024) (FPCA Sept. 5, 2024, Ex Parte) (arguing that dedicated public safety spectrum that is
not currently in use is important for redundancy); Letter from Don Barnes, President, California State Sheriffs’
Association, et al., to Marlene H. Dortch, Secretary, FCC, WP Docket No. 07-100 (filed Sept. 23, 2024) (citing
FPCA Sept. 5, 2024, Ex Parte); Letter from Edgardo Grajales, Director of VVolunteer Firefighting Services, Florida
State Firefighters Association, to Marlene H. Dortch, Secretary, FCC, WP Docket No. 07-100 (filed Sept. 27, 2024).

147 AASHTO Jan. 24, 2024, Ex Parte.

148 PSSA May 24, 2024, Ex Parte at 1 (stating that granting FirstNet access gives it “the ability to comply with its
statutory mandate to create a nationwide interoperable public safety network that meets the life-saving, mission-
critical technological needs of first responders”).

149 Several commenters note that “many 4.9 GHz incumbents are already subscribers on [FirstNet’s] NPSBN or are
eligible to be subscribers.” AASHTO Jan. 24, 2024, Ex Parte at 1; see also MFCA Jul. 8, 2024, Ex Parte at 2 (“the
FirstNet Authority has a network of more than 6 million users and relationships with the commercial vendor
community, which will foster the Commission’s goal of greater utilization of the 4.9 GHz network”); MFCA Jul. 8,
2024, Ex Parte at 2 (“the FirstNet Authority provides local control to its members, allowing them to directly control
priority levels for their personnel and for all personnel responding to incidents in their jurisdiction”); IAFC Apr. 11,
2024, Ex Parte at 1 (“FirstNet can eliminate the burden of local communities trying to build out their own public
safety communications network. This fact is especially important in rural areas that are geographically larger to
cover and have less funding to pay for a local network.”).

150 See, e.g., NREMT May 30, 2024, Ex Parte at 1-2 (“A diverse array of public safety stakeholders have confirmed
that deploying 4.9 GHz spectrum on the NPSBN will maximize the use of the band to support public safety use,
including 5G.”); PSSA May 24, 2024, Ex Parte at 7 (“Such an arrangement will be the most-efficient way of
implementing such use and ensuring the full utilization of the band, while still protecting incumbent licensees across
the band from harmful interference.”); FirstNet Apr. 13, 2023, Comments at 3 n.12 (“The FirstNet Authority’s
mission is in alignment with the FCC’s objectives for the 4.9 GHz band to spur innovative uses in the band and
provide increased access to rural, tribal, and other underserved areas.”); IAFC Apr. 11, 2024, Ex Parte at 2 (“To
ensure greater use of the 4.9 GHz band, it will be helpful to have devices that operate on the 4.9 GHz and FirstNet’s
(continued....)
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the band, it sees the 4.9 GHz band as a “potential avenue to provide enhanced broadband communication
services, features, and capabilities—including 5G—for public safety.”** Commenters likewise stated that
authorizing FirstNet’s access in the band would not only aid FirstNet in ensuring that it continues the
operation, maintenance, and improvement of its NPSBN, but also in meeting public safety’s need for
dedicated 5G spectrum.®2

35. Based upon the statutory requirement that FirstNet promote competition and utilize
equipment that is interoperable and backward-compatible with existing commercial networks, we do not
believe that enabling FirstNet’s operations in the band will be incompatible with existing use of the band
by incumbent public safety licensees.!** We also believe that our decision today will not disrupt existing
public safety operations, take away current priority treatment in the 4.9 GHz band, or remove public
safety’s ability to design their own networks as our decision today does not authorize the Band Manager
or FirstNet to alter or eliminate the rights of incumbent licensees.?® Instead, our decision authorizes the
Band Manager to share the currently unassigned spectrum with FirstNet in a manner that protects

(Continued from previous page)
700 MHz band. Also, it is much more convenient for first responders in emergency situations to access capabilities
on the 4.9 GHz and 700 MHz bands on one device.”).

51 FirstNet Apr. 13, 2023, Comments at 2; id. at 4 (“First responders nationwide rely on FirstNet to better serve
their communities, and opportunities to leverage the 4.9 GHz spectrum to enhance the broadband tools available to
and he network experience for the public safety community would undoubtedly further the public interest.”); see
also FirstNet Apr. 8, 2024, Ex Parte.

152 FirstNet Apr. 13, 2023, Comments at 1; AT&T Jun. 20, 2024, Ex Parte at 5; MFCA Jul. 8, 2024, Ex Parte at 1
(“The 4.9 GHz band is a mid-band spectrum that can be used to support FirstNet 5G services while protecting
incumbent uses in the band. For the fire and emergency service, the 5G spectrum presents an opportunity to develop
technology to track firefighters in buildings; support Unmanned Aerial Systems and robots; and improve the data
available to an incident commander on the scene in a major incident.”); see also Feb. 2022 GAO Report at 11
(“FirstNet officials and AT&T stated that additional spectrum may be required in the future to upgrade the network
to 5G and maintain parity with other carriers, as 5G data capabilities function better at spectrum frequencies higher
than Band 14.”).

153 See 47 U.S.C. § 1426(b)(2)(B); FirstNet Renewal Order, 38 FCC Rcd at 4999-50, para. 28.

154 See generally MFCA Jul. 8, 2024, Ex Parte at 2 (explaining FirstNet’s “focus on priority and ruthless preemption
ensures that public safety communications will be completed no matter the size of the disaster area or the status of
commercial networks.”); id. (“the FirstNet Authority provides local control to its members, allowing them to
directly control priority levels for their personnel and for all personnel responding to incidents in their jurisdiction”
and “FirstNet users would be able to utilize the 4.9 GHz band alongside its existing operations on the 700 MHz band
on one device”). We also note that some stakeholders oppose FirstNet’s access to the 4.9 GHz band based on its
contractual relationship with its network partner AT&T, pursuant to which as consideration in that contract, AT&T
may use excess network capacity on FirstNet’s NPSBN on a secondary, interruptible basis. See, e.g., CERCI Jun.
25, 2024, Ex Parte at 4; Verizon Jun. 11, 2024, Ex Parte at 2-3; EEI Jul. 9, 2024, Ex Parte at 2; Letter from Russell
P. Hanser, Deputy Chief Legal Officer, NCTA, to Marlene H. Dortch, Secretary, FCC, WP Docket No. 07-100, at
2-3 (filed Jul. 9, 2024) (NCTA Jul. 9, 2024, Ex Parte); OTI & PK Jul. 23, 2024, Ex Parte at 3-5; OTI & PK Aug. 7,
2024, Ex Parte at 1-2. Similarly, other stakeholders oppose access by FirstNet arguing that providing such access
would require incumbents to compete with a commercial entity. See, e.g., Letter from Monte McClain, Vice
Chairman, Wyoming Public Safety Communications Commission, to Marlene H. Dortch, Secretary, FCC, WP
Docket No. 07-100 (filed Sept. 27, 2024); See also Letter from Kenneth Corey, et al., Chairman, Coalition for
Emergency Response and Critical Infrastructure, to Marlene H. Dortch, Secretary, FCC, WP Docket No. 07-100
(filed Oct. 7, 2024). As AT&T stated, under the model we adopt today, it is not receiving a “license, lease, or other
spectrum use authorization for any 4.9 GHz band spectrum.” AT&T Jun. 20, 2024, Ex Parte at 13-14. Further,
AT&T acknowledges that while it has “secondary, interruptible use rights” as consideration for maintaining and
operating FirstNet’s NPSBN, the primary benefit of the Band Manager sharing model we adopt is that “the Band
Manager would allow [FirstNet] to use the 4.9 GHz band to support upgrades to the NPSBN.” Id.
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incumbent licensees’ existing operations.’> In sum, we believe that this decision and the Band Manager’s
oversight role in this process will increase overall utilization of the band, enhance public safety
coordination, and allow incorporation of the latest commercially available technologies into the band.*5¢

36. In furtherance of this model, we clarify that section 2.103(b) of the Commission’s rules
may enable any federal stations used by FirstNet to operate in the band pursuant to its anticipated sharing
agreement with the Band Manager.*>” Similarly, we also clarify that this section may enable any federal
stations used by FirstNet to operate in the band pursuant to a sharing agreement with incumbent licensees
where that agreement is also consistent with section 90.1203(b) of our rules.'s® While federal entities
generally are not authorized by the Commission to use non-federal frequencies, limited exceptions exist

155 T-Mobile argues that the Commission must add the 4.9 GHz band to the spectrum screen if it finds that the band
should be “added to FirstNet’s license” and suggests that AT&T’s secondary access means the spectrum will be
“principally available for mobile broadband services.” See T-Mobile May 15, 2023, Reply at 15-16. We disagree.
The current standard for evaluating whether bands should be included in the spectrum screen is whether the
spectrum is “suitable” and “available” for the provision of mobile telephony/mobile broadband services. Policies
Regarding Mobile Spectrum Holdings; Expanding the Economic and Innovation Opportunities of Spectrum Through
Incentive Auctions, WT Docket No. 12-269, GN Docket No. 12-268, Report and Order, 29 FCC Rcd 6133, 6170,
para. 75 (2014) (MSH Report and Order). In the MSH Report and Order, the Commission reasoned that because the
Upper 700 MHz spectrum reallocated to FirstNet is designated for public safety purposes, it “is [not] suitable and
available for the provision of mobile telephony/mabile broadband services” and “[w]e will not add to the screen any
of this spectrum merely because FirstNet has entered into leasing arrangements contemplated by the [Spectrum]
Act.” Id. at 6188, paras. 129-30. Consistent with this past precedent, we will not include the 4.9 GHz band in the
spectrum aggregation screen as the 4.9 GHz band is primarily allocated for public safety and is therefore not suitable
and available for the provision of mobile telephony/mobile broadband services in the same manner as other
spectrum bands that currently are included in the Commission’s spectrum screen.

156 See, e.g., ICERT May 11, 2023, Reply at 5; Fraternal Order of Police, et al., Apr. 26, 2024, Ex Parte at 1-3 (“The
most efficient and cost-effective way to achieve this goal is to grant a nationwide license to FirstNet, or similarly
alternative means that are found to be procedurally appropriate, which may include the sharing agreement as
articulated by PSSA.”); CalChiefs Mar. 27, 2024 Ex Parte at 2; SWD Feb. 22, 2024, Ex Parte (“FirstNet is vitally
important to interoperability”); IAFC Feb. 16, 2024, Ex Parte; IAFF Feb. 16, 2024, Ex Parte; Fraternal Order of
Police Feb. 13, 2024, Ex Parte.

157 CERCI argues that FirstNet cannot lease or otherwise receive usage rights for the 4.9 GHz band from a Band
Manager without violating the Anti-Deficiency Act (ADA). See CERCI May 10, 2024, Ex Parte at 5-7 (“The ADA
provides, in relevant part, that ‘an officer or employee of the United States Government” may not ‘involve [the U.S.]
government in a contract or obligation for the payment of money before an appropriation is made unless authorized
by law.””); id. (“But Congress has not appropriated funds for [FirstNet] to lease a nationwide spectrum band worth
approximately $15 billion. Nor has Congress otherwise ‘authorized by law’ that [FirstNet] may undertake such a
leasing arrangement or commit itself to constructing and operating facilities using that spectrum.”); see also 31
U.S.C. § 1341(a)(1)(B). FirstNet, as an independent establishment within NTIA, has been given broad general
powers by Congress. 47 U.S.C. 8 1426(a). How a separate agency satisfies the applicable requirements of Title 31
of the U.S. Code, including the ADA, consistent with its organic grant of authority from Congress is not within the
FCC’s purview. That said, we note that FirstNet has been given broad general powers by Congress in support of its
NPSBN, with authority to “obtain grants and funds from and make contracts with” various entities; to “accept, hold,
administer, and utilize gifts, donations, and bequests of property”; to “spend funds” for purposes that will advance or
enhance public safety communications; and to “take such other actions as may be necessary” to further its statutory
mission. 47 U.S.C. § 1426(a); see also PSSA May 24, 2024, Ex Parte at 5; NREMT May 30, 2024, Ex Parte at 4
(arguing that Congress did not need to appropriate specific funds for FirstNet operations in the 4.9 GHz band
because FirstNet is authorized by law to use the 4.9 GHz band in support of the nationwide public safety broadband
network). Moreover, as CERCI acknowledges, details about any sharing arrangement between the Band Manager
and FirstNet have not been finalized, making any ADA challenge premature. See CERCI Jun. 6, 2024, Ex Parte at
5; CERCI Jul. 10, 2024, Ex Parte at 7.

158 47 CFR § 90.1203(b).
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where the Commission finds that doing so would be in the public interest, as codified in section 2.103.%%°
The Commission has found that both federal and non-federal public safety entities “could benefit from the
same broadband communications technologies contemplated for this band.”*%® Thus, we agree that the
current structure of section 2.103 permits federal stations meeting certain conditions to operate on non-
Federal spectrum and may in the instant scenario permit federal stations used by FirstNet to access the
Band Manager’s licensed spectrum pursuant to the anticipated sharing agreement.6

37. Although we are not making a determination today regarding whether all of the
requirements in section 2.103(b) of our rules are met—as that determination would be premature given
the Band Manager and FirstNet have yet to enter into a sharing agreement—we anticipate that section
2.103(b) would enable any federal stations used by FirstNet to access the 4.9 GHz band pursuant to such
future sharing agreement and direct the Band Manager, once selected, and FirstNet to follow the relevant
procedures established in the 700 MHz context.'®2 We believe that this approach closely aligns with our
decision in the Third Report and Order to allow licensees to enter into agreements with federal entities,
and in the 700 MHz Service Rules Report and Order where we permitted federal government use of 700
MHz public safety spectrum.®

C. Band Manager Responsibilities

38. Based on the record in response to the Ninth Further Notice and our decision today, we
clarify that the Band Manager will continue to be tasked with the responsibilities that the Commission
assigned to it in the Seventh Report and Order.1** We also amend our rules to give the Band Manager

159 See 4.9 GHz Third Report and Order, 18 FCC Rcd at 9163, para. 25 n.76 (citing 700 MHz Second Report and
Order, 15 FCC Rcd at 5313, paras. 64-66) (“Although Section 305 of the Act precludes the Commission from
licensing stations belonging to and operated by the federal Government, NTIA, the entity empowered with
managing federal use of spectrum, agrees that such restrictions do not bar federal entities from use of spectrum
managed by the Commission.”).

160 4.9 GHz Third Report and Order, 18 FCC Rcd at 9163, para. 25.

161 See 47 CFR § 2.103(b); see also AT&T Jun. 20, 2024, Ex Parte at 4 (“[FirstNet] could obtain access to the band
under this rubric today because its stations would be used for interoperability, the Band Manager would provide
approval on behalf of incumbent licensees, operation would be in accordance with applicable rules, and [FirstNet] is
authorized by the [2012] Act to enter into any necessary agreements with the Band Manager”); NREMT May 30,
2024, Ex Parte at 1-2, 3; PSSA May 24, 2024, Ex Parte at 6-7. We note that CERCI’s arguments as it pertains to
its opposition of PSSA’s proposal to amend section 2.103 does not apply to our decision today because we are not
amending that rule. See CERCI May 10, 2024, Ex Parte at 2-4.

162 See generally The Development of Operational, Technical and Spectrum Requirements for Meeting Federal,
State and Local Public Safety Agency Communication Requirements Through the Year 2010, WT Docket No. 96-86,
First Report and Order and Third Notice of Proposed Rulemaking, 14 FCC Rcd 152, 185, para. 67 (1998) (700 MHz
Service Rules Report and Order) (“Requests for Federal use of 700 MHz band frequencies must be filed with the
Commission by the state or local governmental licensee (for the 700 MHz band frequencies involved) that supports
the Federal use. Additionally, Federal entities must submit their requests to use non-Government spectrum with
NTIA in accordance with Section 305 of the Act.”); The Development of Operational, Technical and Spectrum
Requirements for Meeting Federal, State and Local Public Safety Agency Communication Requirements Through
the Year 2010, WT Docket No. 96-86, Second Memorandum Opinion and Order, 15 FCC Rcd 16844, 1686669,
paras. 47-54 (2000) (700 MHz Second MO&O).

163 4.9 GHz Third Report and Order, 18 FCC Rcd at 9163, para. 25; see also 700 MHz Service Rules Report and
Order, 14 FCC Rcd at 184-87, paras. 63-69 (“Although we conclude herein that Federal entities are ineligible for
Commission licensing in the 700 MHz band, they are eligible to receive authorization to use this spectrum in
accordance with the requirements set forth in Section 2.103 of our rules for Government use of non-Government
spectrum.”); 700 MHz Service Rules Report and Order, 14 FCC Rcd at 186, para. 67; 700 MHz Second MO&O, 15
FCC Rcd at 16863-68, paras. 41-54.

164 See Seventh Report and Order, 38 FCC Rcd at 713-14, paras. 23—24; see also 47 CFR § 90.1217(a)—(c) (“The
4.9 GHz Band Manager will have the following three primary responsibilities: (a) Frequency coordination for
(continued....)
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additional responsibilities to effectively implement the licensing and sharing regime described above.%
Thus, the Band Manager’s primary responsibilities will now include: (1) frequency coordination and
interference protection for the operations of existing incumbent public safety licensees; (2) managing a
spectrum sharing agreement with FirstNet; (3) incentivizing the use of the latest commercially available
technologies; (4) facilitating non-public safety access through leasing; and (5) submitting an annual report
to the Commission. We also decline to make a determination as it pertains to allowing non-public safety
operations in the band through a Band Manager-facilitated leasing model as this is not the best method of
increasing utilization of the band at this time.

1. Frequency Coordination and Interference Protection for Incumbent
Licensees
39. In the Seventh Report and Order, the Commission stated that the Band Manager would

be responsible for performing the frequency coordination function for public safety applicants seeking to
license new or modify existing facilities in the band, thus ensuring the efficient assignment and use of
spectrum by public safety licensees.'®® In doing so, the Commission noted that the Band Manager is
responsible for advising and helping public safety licensees to design their deployments in order to
promote efficient and robust use of the band and prevent harmful interference to other licensees.*®” The
Commission explicitly stated that the Band Manager does not have the authority to disallow proposed
public safety operations or otherwise limit public safety operations once a public safety entity is licensed
to operate in the band.’® Instead, notwithstanding the current administrative freeze on new public safety
license applications and modifications,*% the Band Manager will provide public safety licensees and
applicants with recommendations for the technical characteristics of a proposed system, subject to
Commission review in the case of any objections to such recommendations.”

40. The Commission also stated in the Seventh Report and Order that the Band Manager will
perform its frequency coordination duties consistent with the Commission’s rules and with input from
public safety licensees and applicants to ensure that they are able to access sufficient spectrum for their
operations.'™ In establishing that the Band Manager is responsible for frequency coordination and
management of the public safety operations, the Commission sought comment on issues related to the
scope and implementation of the Band Manager’s frequency coordination responsibilities.”> While
commenters are divided on whether and when the Commission should adopt specific interference

(Continued from previous page)
public safety applications; (b) Incentivizing the use of the latest commercially available technologies, including 5G;
and (c) Facilitating non-public safety use of the 4.9 GHz band.”).

165 Specifically, our decision today does not eliminate the three primary responsibilities assigned to the Band
Manager, but rather adds to the Band Manager’s responsibilities in an effort to increase public safety use of the
band. See generally WISPA Jul. 11, 2024, Ex Parte at 5 (“Requests for the Commission to appoint a nationwide
licensee are essentially a late-filed petition for reconsideration that ask the Commission to revisit the Band Manager
model and eliminate the three primary responsibilities assigned to the Band Manager.”); see also OTIl & PK Jul. 23,
2024, Ex Parte at 2; OTI & PK Aug. 7, 2024, Ex Parte at 2.

166 Seventh Report and Order, 38 FCC Rcd at 71314, paras. 23-24.

167 |d. at 713-14, paras. 23-24.

168 |d. at 713-14, paras. 23-24.

169 See infra, section H1(E).

170 Seventh Report and Order, 38 FCC Rcd at 71314, paras. 23-24.

711d. at 713-14, 718-21, paras. 23—-24, 36-43; Ninth Further Notice, 38 FCC Rcd at 732-36, paras. 73-86.
172 Ninth Further Notice, 38 FCC Rcd at 73236, paras. 73—86.
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criteria,’” a majority of commenters generally support the adoption of rules that require the Band
Manager to protect incumbent users.r”* For example, CERCI notes that protection of incumbent users is a
critical need because “public-safety systems must be tailor-made to best fit the needs of each jurisdiction”
and public safety licensees must continue to have the right to “build, own, and operate locally
implemented public-safety systems to meet local needs.”*”® Similarly, the National Fraternal Order of
Police, IAFF, and IACP, in expressing support for allowing FirstNet to access the band, ask the
Commission to ensure that “[iJncumbent 4.9 GHz licensee operations [are] protected and continue
without any interference to existing communication networks.”'

41. After review of the record, we revise the Band Manager’s responsibilities such that it will
be responsible for frequency coordination and interference protection for incumbent public safety
licensees, as outlined in our current and any future rules that may be adopted for this band.”” With

173 See, e.g., AASHTO Apr. 10, 2023, Comments at 4; APCO Apr. 13, 2023, Comments at 10; BART Mar. 30,
2023, Comments at ii, 4; EEI Apr. 13, 2023, Comments at 11; Federated Wireless Apr. 13, 2023, Comments at 18—
19; Qualcomm Apr. 13, 2023, Comments at 11-12 (the adoption of specific interference criteria “may unduly
constrain the Band Manager’s ability to improve the band’s utilization for enhanced public safety while supporting
non-public safety applications™); id. (“The Band Manager should be empowered to ensure public safety operations
are protected from interference.”); TDD Apr. 13, 2023, Comments at 4-5; Motorola Apr. 13, 2023, Comments at 7
(“Fundamentally, the process should be accommodating to a multiplicity of technologies and network deployments
including fixed, point-to-point, point-to-multipoint, and mobile operations. [Motorola] sees no reason to standardize
technology usage in the band or mandate the use of any particular spectrum.”); GWTCA May 1, 2023, Reply at 2;
Cal OES May 15, 2023, Reply at 3 (“In the case of frequency use that must be coordinated along state borders, the
Band Manager can make recommendations to mitigate interface and maximize the use of the band to support each
state’s plan.”); Federated Wireless May 15, 2023, Reply at 5—6 (“There is established precedent for the Commission
to define the interference protection criteria.”); MTA May 15, 2023, Reply at 5 (citing BART Mar. 30, 2023,
Comments); NCTA May 15, 2023, Reply at 1-4 (adopting a band-specific definition “is unnecessary and would set
a problematic precedent that could inhibit efficient coexistence in other spectrum bands”); WISPA May 15, 2023,
Reply at 18-19 (reiterating the definition of “harmful interference” from section 90.7).

174 See, e.g., iCERT Apr. 10, 2023, Comments at 3 (“The Band Manager’s inclusion is necessary to ensure it can
adequately fulfill its responsibilities for promoting band sharing arrangements that support the interests of all
affected licensees.”); BART Mar. 30, 2023, Comments at 4—6 (proposing that “[t]he 4.9 GHz Band Manager will be
responsible for protecting incumbent licensees from harmful interference”); PSSA Apr. 12, 2023, Comments at 17
(“[PSSA] believes all oversight, enforcement, and dispute resolution with respect to the 4.9 GHz Band should be
handled by the Nationwide Licensee with the assistance of the band manager through processes determined by the
Nationwide Licensee.”); EEI Apr. 13, 2023, Comments at 11; Cal OES May 15, 2023, Reply at 3; Federated
Wireless May 15, 2023, Reply at 5-6; MTA May 15, 2023, Reply at 5 (citing BART Mar. 30, 2023, Comments).

175 CERCI Feb. 6, 2024, Ex Parte at 3-4; see also Letter from Greg Kunkle, Counsel to Metropolitan Transportation
Authority, to Marlene H. Dortch, Secretary, FCC, WP Docket No. 07-100, at 1-2 (filed Jun. 11, 2023) (MTA Jun.
11, 2024, Ex Parte); CalChiefs Mar. 27, 2024, Ex Parte at 2 (“Frequency coordination can mitigate the threat of
interference, while simultaneously allowing for the 4.9 GHz spectrum to be operationalized” by FirstNet); IACP
Feb. 14, 2024, Ex Parte at 2 (urging “the Commission to protect and preserve the 4.9 GHz spectrum for public
safety use” and “protect incumbent public safety users”); CalChiefs Mar. 27, 2024, Ex Parte at 2 (“Where the band
is in use today by state and local entities, we recommend the FCC adopts reforms to preserve priority access to the
band for incumbent licensees, so they can continue their existing operations.”); SWI Jun. 3, 2024, Ex Parte at 1
(“emphasiz[ing] the need to retain the 4.9 GHz spectrum for direct public safety use and to protect existing
licensees’ operations™); PSSA Apr. 23, 2024, Ex Parte at 4 (asking the Commission to clarify that one of the Band
Manager’s responsibilities includes “protecting incumbent operations from harmful interference”).

176 Fraternal Order of Police, et al., Apr. 26, 2024, Ex Parte at 1.

177 See 47 CFR § 90.1217(a). We have not made a determination as it pertains to the implementation of the criteria
for harmful interference and mediation that we sought comment on in the Ninth Further Notice. 38 FCC Rcd at
732-36, paras. 75-86. Consequently, since we are declining to adopt a definition for harmful interference at this
time, we remove a cross-reference in section 90.175(g)(2) of our rules which refers to the Band Manager performing
its frequency coordination duties according to an interference standard adopted by the Commission. We remind all
(continued....)
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respect to protecting incumbent public safety licensees from harmful interference, we emphasize the
importance of the collection of granular technical data that the Commission initiated in the Seventh
Report and Order as the results will aid the Band Manager in identifying specific frequency usage across
all deployments in the band, performing its role as frequency coordinator, and pinpointing potentially
unused channels within areas covered by certain geographic licenses.'’® Consistent with the
Commission’s decision in the Seventh Report and Order, and notwithstanding the limitations imposed by
the current administrative freeze on public safety license applications and modifications, incumbent
licensees will be given the opportunity to work with the Band Manager to optimize and coordinate their
spectrum use. Moreover, we also require the Band Manager to consider the incumbents’ input when
performing its frequency coordination duties and when authorizing operations in the band, including
pursuant to the Band Manager’s sharing agreement with FirstNet.'”® We believe that this decision will
best advance our goal of preserving and expanding use to a variety of primary public safety operations
while also ensuring adequate protections for incumbent operations.

2. Managing a Spectrum Sharing Agreement with FirstNet

42. For the reasons set forth in greater detail supra, we intend to issue a nationwide overlay
license to the Band Manager, once selected, and authorize the Band Manager to enter into a sharing
agreement with FirstNet for use of unassigned spectrum in the band.® Consistent with this
responsibility, the Band Manager will be authorized to share its licensed spectrum with FirstNet, enabling
it to operate on any otherwise unassigned channel in the 4.9 GHz band pursuant to the current section
2.103(b) and new section 90.1207(h) of the Commission’s rules and the terms of the sharing agreement. 8!
To ensure the efficient use of the band, we also find it appropriate to establish parameters that the Band
Manager must abide by when entering into its sharing agreement with FirstNet. PSSA proposes that
FirstNet’s operations pursuant to the sharing agreement should be contingent upon FirstNet’s compliance
with the Commission’s rules governing this band, inclusion of any conditions agreed upon by the
Commission and the NTIA, and prevention and mitigation of any harmful interference to incumbent
licensees.!82 After review of the record, we agree that any sharing agreement entered into by FirstNet and

(Continued from previous page)
licensees that they should continue to utilize the definition of “harmful interference” that is already defined in the
Commission’s part 90 rules. 47 CFR § 90.7 (defining harmful interference as “any emission, radiation, or induction
which specifically degrades, obstructs, or interrupts the services provided by such stations”).

178 See Seventh Report and Order, 38 FCC Rcd at 717-18, para. 34; see 47 CFR § 90.1207(e)(1)—(2). CERCI argues
that prior to the Commission implementing “any plan to transfer the 4.9 GHz band from local public safety to
[FirstNet],” it must first conduct the granular licensing data collection “which is presumably a prerequisite for the
Commission to ensure adequate, enforceable, and lasting protection for” incumbent licensees. Letter from Roger C.
Sherman, CERCI Policy Advisor, Coalition for Emergency Response and Critical Infrastructure et al., to Marlene H.
Dortch, Secretary, FCC, WP Docket No. 07-100, at 1-2 (filed Sept. 18, 2024) (CERCI Sept. 18, 2024, Ex Parte).
While we believe that the results of the granular licensing data collection will be a vital tool that will aid the Band
Manager in performing its frequency coordination and interference protection duties, the results of the data
collection are not required for us to authorize the overlay licensing process and sharing agreement framework
described herein.

179 Seventh Report and Order, 38 FCC Rcd at 71314, paras. 23-24. Our decision today clarifies that the Band
Manager and FirstNet may enter into a sharing agreement pursuant to section 2.103(b) of our rules. Thus, in
accordance with that section, we will only require the consent of the licensee that is entering into the sharing
agreement with FirstNet. See generally MTA Jun. 11, 2024, Ex Parte at 1-2 (“to the extent FirstNet engaged in the
shared use of unused portions of the 4.9 GHz band, that it be required to obtain consent from potentially impacted
incumbent licensees, such as MTA”).

180 See supra, sections I11(A), (B).
181 See, e.g., 47 CFR § 90.1203, et seq.
182 See supra note 174 (citing PSSA Apr. 12, 2023, Comments at 17).
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the Band Manager should be contingent upon compliance with these requirements. We believe that this
will ensure that incumbent licensees are protected from interference, that the sharing agreement comports
with section 2.103(b) of the Commission’s rules, and that FirstNet operates in accordance with the
Commission’s rules governing operation in the band.

43. Prior to entering into its sharing agreement with FirstNet, the Band Manager will be
required to make a filing associated with its license in ULS certifying to the Commission that the sharing
agreement will be consistent with sections 2.103(b) and 90.1207(h) of the Commission’s rules, and
operations undertaken per the sharing agreement will not cause harmful interference to incumbent
licensees.’® If such interference occurs, the Band Manager must require FirstNet to immediately cease
operations. We will also require the Band Manager to certify that FirstNet has placed stations in
operation within twelve months from the execution date of the sharing agreement.'# We believe that this
decision is consistent with our decision in the Seventh Report and Order to harmonize the construction
deadlines for the 4.9 GHz band with the deadlines of section 90.155, which is the analogous rule for the
majority of part 90 radio services.® We delegate authority and direct the Bureaus to establish the form
and process for the submission of the required certifications detailed supra.’® Finally, we find that the
existing renewal standards and requirements that apply to our part 90 licenses will apply to the nationwide
overlay license.'®

3. Technological Innovation

44, In the Seventh Report and Order, the Commission found that the Band Manager would
be responsible for determining and recommending, as part of a spectrum plan for the band and for the
benefit of any interested licensees and lessees, how best to incorporate the latest commercially available
technologies, including 5G, into the 4.9 GHz band in a manner that supports and protects public safety
operations.'® The Commission also sought comment in the Ninth Further Notice on how to encourage
the widespread deployment of the latest commercially available technologies in a way that would promote

183 In its ex parte, CERCI argues that “[u]nder the private non-delegation doctrine, ‘a private entity may wield
government power only if it ‘functions subordinately’ to an agency with ‘authority and surveillance’ over it.””
CERCI May 10, 2024, Ex Parte at 8-9 (citing Nat’l Horsemen’s Benevolent & Protective Ass 'n v. Black, 53 F.4th
869, 881 (5th Cir. 2022)); see also CERCI Jul. 10, 2024, Ex Parte at 9-10. CERCI further states that “Congress or
an agency may delegate governmental authority to a private entity only if that entity’s ‘role is merely ‘as an aid’ to a
government agency that retains the discretion to ‘approve[], disapprove[], or modif[y]’ them.”” Id. (citing 4ss’n of
Am. R.R.sv. U.S. Dep’t of Transp., 721 F.3d 666, 671 (D.C. Cir. 2013) (quoting Sunshine Anthracite Coal Co. v.
Adkins, 310 U.S. 381, 388 (1940)), vacated and remanded on other grounds, 575 U.S. 43 (2015)). Our decision
today does not “delegate governmental authority” to the Band Manager in a manner that allows the Band Manager
to make decisions without Commission oversight. Instead, the Band Manager would operate as an FCC licensee, to
whom the Commission would issue a nationwide overlay license. Prior to entering into a sharing agreement for use
of spectrum pursuant to that license, the Band Manager will be required to make a filing in ULS that includes
certifications to the Commission.

184 See 47 CFR § 90.1209(d) (“Stations must be placed into operation within twelve (12) months from the date of
grant in accordance with § 90.155. Licensees of temporary fixed stations must place at least one such station in
operation within twelve months of license grant.”).

185 Seventh Report and Order, 38 FCC Rcd at 729, para. 66 (citing 47 CFR § 90.155).

186 We likewise direct the Bureaus to utilize the Commission’s recent decision as a guide when establishing the form
and process for this certification. See Single Network Future: Supplemental Coverage from Space, Space
Innovation, WP Docket No. 23-65 and 1B Docket No. 22-271, Report and Order and Further Notice of Proposed
Rulemaking, FCC 24-28, at 44-46, paras. 105-09 (rel. Mar. 15, 2024) (SCS Report and Order).

187 See 47 CFR § 1.949 (application for renewal of authorization).
188 Seventh Report and Order, 38 FCC Rcd at 714-15, paras. 25-27.
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interoperability while also lowering equipment costs.*® In keeping with our ultimate goal of protecting
public safety operations, we want to reemphasize that in the Seventh Report and Order the Commission
declined to mandate the use of such technologies in the band. We also want to remind stakeholders that
the Commission required the Band Manager to seek input from and work with incumbent licensees to
facilitate the deployment of advanced wireless technologies in a manner that supports and protects public
safety users. We believe that in addition to designating the Band Manager to develop this spectrum plan,
our decision today to enable FirstNet’s access to unassigned portions of the band is another step towards
reaching our goal of incentivizing use of the latest commercially available technologies in the band. We
agree with commenters, such as the National Fraternal Order of the Police, IAFC, and IAFF, that
leveraging FirstNet’s NPSBN is one of the most “efficient and cost-effective way[s] to reach this goal.””*®

4. Non-Public Safety Access through Leasing

45, In the Seventh Report and Order, the Commission determined that it would open up the
band to include non-public safety operations which would rely on a Band Manager-facilitated spectrum
leasing framework premised on the Band Manager’s analysis of where, when, and at what frequencies
non-public safety operations can take place without impacting public safety operations.’® The
Commission tasked the Band Manager with the responsibility of identifying, based on consultation with
relevant public safety licensees and its own expertise, situations where there are unused spectrum access
opportunities.’®> The Commission reasoned that this cooperative process would enable the Band Manager
to take advantage of both its expertise on 4.9 GHz band public safety operations and its extensive links
with the public safety community to identify spectrum access opportunities potentially available to non-
public safety entities with flexibility to permit regional variation and maximize spectrum use, but also
enough consistency to ensure full protection for current and future public safety operations.%

46. To implement the non-public safety leasing framework, the Commission sought comment
on two possible means of enabling Band Manager-coordinated non-public safety leasing, as well as
general considerations for creating an effective leased access model for the band, in particular, the need to
ensure non-discriminatory treatment of potential lessees.’® Stakeholders were divided in the record with
some commenters advocating for Model 1'% and some for Model 2.1% Other commenters did not express

189 Ninth Further Notice, 38 FCC Rcd at 737, paras. 89-90.

19 Fraternal Order of Police, et al., Apr. 26, 2024, Ex Parte at 1-3; Fraternal Order of Police Feb. 13, 2024, Ex
Parte (“making the 4.9 GHz spectrum available for nationwide FirstNet 5G deployment is the most expedient and
impactful way we can operationalize the 4.9 GHz spectrum”); see also CalChiefs Mar. 27, 2024, Ex Parte at 1-2;
NREMT May 30, 2024, Ex Parte at 3 (allowing the integration of the NPSBN into the band will “facilitate improved
5@ capabilities for a wide range of public safety users in the band”).

191 Seventh Report and Order, 38 FCC Rcd at 714-15, 721-23, paras. 25-27, 44-49.
192 1d. at 714-15, 723, paras. 25-27, 48.
193 |d

1% Ninth Further Notice, 38 FCC Rcd at 73745, paras. 93-134. Under Model 1, the Band Manager would lease
spectrum access rights directly from public safety licensees and would, in turn, be permitted to sublease those rights
to non-public safety entities. 1d. at 738, paras. 95-96. Under Model 2, public safety licensees would be permitted to
lease directly to non-public safety entities so long as those leases are coordinated through and approved by the Band
Manager. Id. at 738-39, paras. 97-99.

19 See, e.g., APCO Apr. 13, 2023, Comments at 5-8 (noting that “Model 1, in which the band manager serves as a
lessee/sublessor, has some advantages,” but arguing that the Band Manager should only have to notify affected
licensees of prospective leases, because obtaining individual consents would be inefficient, and licensees should not
have veto power over leasing arrangements); MTA May 15, 2023, Reply at 8 (“MTA’s primary concern is the
ongoing viability of the Band Manager. Of the two models proposed by the FCC (direct lease by licensees vs. Band
Manager as lessor), the model in which the Band Manager leases spectrum directly seems to most likely to achieve
this goal.”).
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strong support for either model, and instead offered views on how the Commission should change or
ultimately stray away from the proposed models.t” The record was also divided on whether the
Commission should allow leasing to non-public safety entities, and if so, whether the Commission should
limit the type of non-public safety entities that were eligible to gain access.%

47. In light of this divided record, and the strong support for maintaining and strengthening
the public safety nature of this band, we decline to further implement a non-public safety leasing
framework at this time. In making this determination, we remain committed to increasing use of this
band and to decreasing equipment costs and encouraging greater innovation. We also recognize that this
spectrum hosts important public safety uses, and that protecting and expanding these uses requires a
regulatory regime that is clear, predictable, and nationwide. Based on the lack of consensus in the record
at this time, selecting one of the proposed leasing frameworks over another may not achieve our intended
goals. For the reasons outlined above, we therefore decline to adopt additional rules establishing a non-
public safety leasing framework at this time. However, we remain open to the possibility of future non-
public safety operations in the band, and reserve the right to revisit this issue at a later date. Until such
time as the Commission takes further action on this issue, the Band Manager’s responsibility to facilitate
non-public safety leasing shall be a review of the overall status of the band as part of its annual reporting
requirement discussed infra.

5. Annual Reporting Requirement

48. In the Seventh Report and Order the Commission adopted an annual reporting
requirement that will allow the Commission to oversee the Band Manager, ensure its activities advance
the Commission’s stated goals for this band, and provide greater transparency, certainty, and
predictability in the 4.9 GHz band.'*® In the Ninth Further Notice the Commission sought comment on

(Continued from previous page)
19 See, e.g., AASHTO Apr. 10, 2023, Comments at 6-7; BART Mar. 30, 2023, Comments at 13; Caltrans Apr. 11,
2023, Comments at 5-6 (recommending that the Commission supply more specifics regarding Model 2); EEI Apr.
13, 2023, Comments at 11-13; FPL Apr. 13, 2023, Comments at 6; Motorola Apr. 13, 2023, Comments at 4-5;
UTC Apr. 13, 2023, Comments at 5-6; BART May 15, 2023, Reply at 3; William Bratton et al. May 15, 2023,
Reply at 6; Maryland DolT May 15, 2023, Reply at 1-2, 7-9; Verizon May 15, 2023, Reply at 8-9.

197 See, e.g., BART Mar. 30, 2023, Comments at 15; EEI Apr. 13, 2023, Comments at 12; iCERT Apr. 10, 2023,
Comments at 5 (“While facilitating spectrum leases is a primary role of the Band Manager, incumbent public safety
licensees should not be denied the right to negotiate directly with those interested in using the band for non-public
safety purposes.”); Maryland Apr. 13, 2023, Comments at 68 (the Band Manager’s authority should also include
“coordinating operations, including by approving the specifics of lessee deployments to ensure no harmful
interference is created”); id. at 6-7 (“adoption of both models allowing licensees to choose as between the two, will
best enable the Commission to achieve its goals in this proceeding”); Motorola Apr. 13, 2023, Comments; PSSA
Apr. 12, 2023, Comments at 9; UTC Apr. 13, 2023, Comments at 5; WISPA Apr. 13, 2023, Comments at 9-10, 12—
13 (In the context of competing leases, WISPA states that “[a]llowing the Band Manager to make an arbitrary
decision would lead to disputes . . .”); Cal OES May, 15, 2023, Reply at 5 (opposing non-public safety use of the
band but “[w]ith Model 2, Cal OES recommends that the state use of the band supersede federal plans when
determining how the 4.9 GHz spectrum will be used to support public safety in each state.”); GWTCA May 1, 2023,
Reply at 4; Maryland Dol T May 15, 2023, Reply at 1-2; WISPA Jul. 11, 2024, Ex Parte at 6.

198 See, e.g., AASHTO Apr. 10, 2023, Comments at 6; APCO Apr. 13, 2023, Comments at 17; Coalition Apr. 13,
2023, Comments at 3; EEI Apr. 13, 2023, Comments at 9; iCERT Apr. 10, 2023, Comments at 2; TDD Apr. 13,
2023, Comments at 6; BART May 15, 2023, Reply at 4; GWTCA May 1, 2023, Reply at 3; iCERT May 11, 2023,
Reply at 2; Motorola May 15, 2023, Reply at 5; WISPA May 15, 2023, Reply at 2; EEI Jul. 9, 2024, Ex Parte at 2—
3; WISPA Jul. 11, 2024, Ex Parte at 2-3; Letter from Brett Kilbourne, Senior Vice President and General Counsel,
Utilities Technology Council, to Marlene H. Dortch, Secretary, FCC, WP Docket No. 07-100, at 2 (filed Jul. 19,
2024) (UTC Jul. 19, 2024, Ex Parte).

199 Seventh Report and Order, 38 FCC Rcd at 725, paras. 55-56. The Commission noted that band managers in

other frequency bands, such as the 700 MHz Guard Band licensee and 220 MHz band manager, are required to

submit annual reports. Id. at 725, para. 55 n.141; see also 47 CFR § 27.607; see also Annual Guard Band Reports,
(continued....)
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what information should be included in the annual reports, and tentatively concluded that the annual
report should include certain detailed descriptions of the Band Manager’s efforts.?® In support of this
requirement, the Coalition and APCO agreed that the Band Manager should submit annual reports as
indicated by the Commission.?* The Coalition also suggested that the reports include “the speed with
which coordination requests are processed, any instances of reported interference, how and how
quickly such instances were resolved, an inventory of leases approved, and other matters that bear on
the band manager’s performance of its duties.””?%

49, We continue to believe that the annual reporting requirement will facilitate Commission
oversight, improve transparency, and help to ensure that the 4.9 GHz band is put to its highest and best
use.2% Although we believe a review of the overall status of the band is one important element in any
such report, we believe it would be premature to establish the specific form and content of the reports at
this time. Accordingly, we direct the Bureaus to establish the specific form and content of the annual
reports, including by issuing public notices as necessary to obtain additional comment. We likewise
direct the Bureaus to use the Commission’s past decisions as a guide when implementing this
responsibility.?* The Commission reserves the right to impose more stringent reporting requirements on
the Band Manager in the future based on feedback from impacted stakeholders and as events warrant.
The Commission will make the annual reports available to the public in order to create greater
transparency, certainty, and predictability in the 4.9 GHz band. We also reserve the right to subject the
Band Manager to audits using in-house and contract resources. For all the reasons noted above and in the
Seventh Report and Order, we conclude that our imposition of a reporting requirement constitutes an
effective safeguard and performance requirement for the Band Manager.

(Continued from previous page)
FCC (Aug. 2, 2022), https://www.fcc.gov/wireless/bureau-divisions/mobility-division/700-mhz-guard-bands/annual-
guard-band-reports.

200 Ninth Further Notice, 38 FCC Rcd at 737, paras. 91-92. The Commission also sought general comment on the
role the Commission and the Bureaus should play in overseeing the Band Manager’s decisions. Id. at 747-48, paras.
143-47.

201 Coalition Apr. 13, 2023, Comments at 8; APCO Apr. 13, 2023, Comments at 11. The Commission did not
receive any other comments supporting or opposing the annual reporting requirement.

202 Coalition Apr. 13, 2023, Comments at 8.

203 Seventh Report and Order, 38 FCC Rcd at 725, paras. 55-56. The Commission noted that band managers in
other frequency bands, such as the 700 MHz Guard Band licensee and 220 MHz band manager, are required to
submit annual reports. Id. at 725, para. 55 n.141; see also 47 CFR § 27.607; see also Annual Guard Band Reports,
FCC (Aug. 2, 2022), https://www.fcc.gov/wireless/bureau-divisions/mobility-division/700-mhz-guard-bands/annual-
guard-band-reports. We also believe that this decision aligns with views expressed by commenters that the
Commission should oversee the Band Manager’s responsibilities. See, e.g., BART Mar. 30, 2023, Comments at 11—
12 (“the report also should address how the [Band] Manager is supporting the original purpose of the 4.9 GHz
band—making sure that uses by the public safety community are protected against harmful interference . . .”); id.
(“The [Band] Manager also should demonstrate in the Annual Report how they address the local and regional needs
of the public safety community, such as establishing advisory roles for representatives on a geographically diverse
basis.”); APCO Apr. 13, 2023, Comments at 17; Joint Apr. 13, 2023, Comments at 8; Caltrans Apr. 11, 2023,
Comments at 7; IAFC Apr. 13, 2023, Comments at 2; iCERT Apr. 10, 2023, Comments at 4-5; GWTCA May 1,
2023, Reply at 7-8; WISPA May 15, 2023, Reply at 10.

204 See generally Service Rules for the 746-764 and 776-794 MHz Bands, and Revisions to Part 27 of the
Commission’s Rules, WT Docket No. 99-168, Second Report and Order, 15 FCC Rcd 5299, 5332-33, paras. 75-80
(2000); Access 220, LLC Request for Waivers to Provide Band Management Services Utilizing Licenses in the 220-
222 MHz Band, WT Docket No. 02-224, Memorandum Opinion and Order, 17 FCC Rcd 20464, 20470, para. 17
(2002); SCS Report and Order, FCC 24-28, at 44-46, paras. 105-9 (adopting 47 CFR § 1.9047(g)).
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D. Selection of the Band Manager
50. In the Seventh Report and Order, the Commission concluded that the Band Manager

would be identified by a selection committee to be named by the Commission and it sought comment on
the nature of that committee and its processes in the Ninth Further Notice.?% In particular, the
Commission sought comment on whether it should “direct specific organizations to designate a
representative to serve on the selection committee” and whether the committee should include
representatives of non-public safety users of the band in addition to public safety representatives.?®® The
Commission also tentatively concluded in the Ninth Further Notice that the selection committee should
be “composed of an odd number of representatives to prevent deadlock.”?” As part of the Commission’s
oversight of the selection committee, it proposed that the committee establish selection criterial based on
the functions of the Band Manager.?%

51. Public safety entities overwhelmingly support the idea of the selection committee being
comprised solely or mostly of public safety representatives.?®® For instance, Cal OES “urges the
Commission to limit the selection committee to representatives from incumbent public safety licensees as
those users will be most impacted by changes to the band’s composition.”?® Similarly, IAFC states that
“the selection committee should have a clear majority of public safety representatives, who have
experience in use of new public safety technologies on the nation’s incident scenes.”?! Other
commenters state that the selection committee should be comprised of diverse, key stakeholders,
including non-public safety entities such as electric companies or other critical infrastructure entities.?'?
Commenters further submitted a variety of perspectives on the applicability of the Federal Advisory
Committee Act?® and what actions, if any, the Commission should take to comply with that Act.?*4

205 Seventh Report and Order, 38 FCC Rcd at 712, para. 21; Ninth Further Notice, 38 FCC Rcd at 745-47, paras.
135-42.

208 Ninth Further Notice, 38 FCC Rcd at 745-46, para. 136.
207 |d. at 746, para. 137.
208 |d. at 747, para. 141.

209 APCO Apr. 13, 2023, Comments at 22 (stating that “[i]f the Commission concludes that non-public safety
entities should be represented, the public safety members of the committee should comprise a supermajority”);
IAFC Apr. 13, 2023, Comments at 2 (stating “the selection committee should have a clear majority of public safety
representatives, who have experience in use of new public safety technologies on the nation’s incident scenes”);
Maryland Apr. 13, 2023, Comments at 2 (stating the selection committee should be “heavily weighted” with public
safety representatives “to ensure that public safety’s needs and concerns are adequately considered in the selection
of the Band Manager”); AASHTO May 15, 2023, Reply at 2-3 (stating it favors a “majority or exclusive public
safety participation in the Band Manager or the Selection Committee”); Cal OES May 15, 2023, Reply at 6 (urging
“the Commission to limit the selection committee to representatives from incumbent public safety licensees”);
Major Cities May 15, 2023, Reply at 2 (stating it supports “a public safety majority representing incumbent users on
the band manager selection committee”); MTA May 15, 2023, Reply at 6 (stating it believes “the majority of the
[Selection] Committee [should be] comprised of public safety members”).

210 Cal OES May 15, 2023, Reply at 6.
211 |AFC Apr. 13, 2023, Comments at 2.

212 jCERT Apr. 10, 2023, Comments at 5-6; UTC Apr. 13, 2023, Comments at 13; see also EEI May 15, 2023,
Reply at 7 (citing iCERT Apr. 10, 2023, Comments); TDD May 15, 2023, Reply at 5 (citing iCERT Apr. 10, 2023,
Comments).

213 5J.S.C. Ch.10 (“FACA™).

214 CERCI argues that the implementation of a selection committee like the one proposed by PSSA would be subject

to the Federal Advisory Commission Act (FACA). See CERCI May 10, 2024, Ex Parte at 7-8 (citing PSSA Apr.

24, 2024, Ex Parte at 3) (“the selection committee should be comprised of seven current or former first responder
(continued....)
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52. Because our decision today is geared towards maintaining the public safety nature of the
band, we give deference to the views expressed by that community. We conclude, however, that it is
unnecessary to resolve the issues raised in the comments at this time. Instead, we delegate broad
authority to the Bureaus to establish the procedures by which a selection committee will be chosen,
identify representatives to sit on the selection committee, determine the requisite number of selection
committee members, identify the applicable selection criteria, and establish the appropriate procedures
and appropriate oversight for the selection process as part of choosing the Band Manager.?*> We instruct
the Bureaus to consider the record in this proceeding in exercising their delegated authority.

E. 4.9 GHz Band Freeze

53. Under the current freeze on applications for new licenses in the 4.9 GHz band, no new
licensees may enter the band, but incumbents may file to modify their licenses or to license new sites in a
fixed system.?'® In the Ninth Further Notice, the Commission sought comment on whether to lift the
freeze.?!” APCO requests the Commission fully lift the freeze “[a]s soon as licensees populate ULS with
detailed information about their operations[.]”?® PSSA, on the other hand, requests the Commission
“reinstitute the freeze on new entrants into the band and preserve access to the band for those licensees
that are actually using the band.”?!®* We note that a freeze on new entrants has been in effect since
2020.2° We also continue to believe that issuing licenses to new entrants before the Commission has
collected granular data from incumbent licensees would further complicate the spectrum environment and
undermine the Band Manager’s flexibility to provide for efficient use of this spectrum.??

(Continued from previous page)
stakeholders that represent the public safety community, including the FOP, IACP, IAFF, NOBLE and IAFC”);
CERCI Jul. 10, 2024, Ex Parte at 8-9. But see NREMT May 30, 2024, Ex Parte at 4-5; AT&T Jun. 20, 2024, Ex
Parte at 8-10.

215 Seventh Report and Order, 38 FCC Rcd at 71213, para. 22 (“We delegate to the Bureaus the authority to
manage the process of determining the selection committee’s responsibilities, including by issuing public notices as
necessary to obtain additional comment to address questions regarding the selection committee.”). We also note that
today’s decision does not address funding of the Band Manager. See Ninth Further Notice, 38 FCC Rcd 743-44,
paras. 124-29 (seeking comment on Band Manager funding). In addition, we delegate to the Bureaus the authority
to manage the process of determining the appropriate Band Manager funding mechanism(s), including by issuing
public notices as necessary to obtain additional comment to address questions pertaining to funding.

216 2021 Order on Reconsideration, 36 FCC Rcd at 15042, paras. 25-26; Public Safety and Homeland Security
Bureau and Wireless Telecommunications Bureau Modify Temporary Filing Freeze on the Acceptance and
Processing of Certain Part 90 Applications for the 4940-4990 MHz Band, WP Docket No. 07-100, Public Notice,
36 FCC Rcd 15185 (PSHSB/WTB 2021) (Freeze Modification Public Notice).

217 Ninth Further Notice, 38 FCC Rcd at 748, para. 149.

218 APCO Apr. 13, 2023, Comments at 22 (stating “[a]s soon as licensees populate ULS with detailed information
about their operations, the Commission should fully lift the freeze and require all new and modified operations to
undergo public safety frequency coordination™); see also Seventh Report and Order, 38 FCC Rcd at 717-18, paras.
33-34.

219 PSSA Apr. 24, 2024, Ex Parte at 4, NREMT May 30, 2024, Ex Parte at 3. But see CERCI Jul. 10, 2024, Ex
Parte at 9-10.

220 See Public Safety and Homeland Security Bureau and Wireless Telecommunications Bureau Announce
Temporary Filing Freeze on the Acceptance and Processing of Certain Part 90 Applications for the 4940-4990
MHz Band, WP Docket No. 07-100, Public Notice, 35 FCC Rcd 9522, 9523 (PSHSB/WTB 2020) (Freeze Public
Notice); see also generally CERCI May 10, 2024, Ex Parte at 4-5 (discussing the freeze on new entrants into the
band).

221 See Seventh Report and Order, 38 FCC Rcd at 717, para. 33. The Commission directed the Bureaus to announce
by public notice when ULS is prepared to accept the more granular data on public safety operations in the 4.9 GHz
band. Id. at 717, para. 34.
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54. While this process is ongoing, we find that freezing expansions, additions to, or
modification of other technical parameters applicable to incumbent licensees is also necessary in light of
our decision here to enable expanded public safety access to the band through the Band Manager’s
nationwide overlay license and sharing agreement with FirstNet. We are cognizant that some incumbent
licensees, in reliance on the existing state of the freeze prior to today’s decision, may have invested in
systems that they hoped to use to modify or expand current operations.??> However, we believe that a
stable spectrum landscape reflecting the current state of operations in the band will better facilitate
analysis of the upcoming granular data collection of licensed operations by the Commission, the Band
Manager, and other interested parties. We also remind applicants and current licensees facing special
circumstances that they may seek a waiver of the freeze pursuant to section 1.925 of the Commission’s
rules.??

55. Accordingly, until further notice, we retain the freeze for all applicants who are not
already 4.9 GHz licensees, and we reinstate the freeze as it applies to incumbent licensees that was lifted
pursuant to the 2021 Order on Reconsideration and the Freeze Modification Public Notice.??*
Specifically, we reinstate the freeze that was lifted on incumbents adding new licenses or modifying
existing licenses unless otherwise excepted,?”® and unless incumbents are filing certain types of
applications to comply with the granular data collection. We direct the Bureaus to implement this change
to the freeze via public notice within 30 days of the adoption of this order. The Bureaus will retain
jurisdiction to manage and implement the freeze in the future, and we clarify that this freeze shall not
apply to any necessary filings associated with issuance of the Band Manager’s nationwide overlay
license.?%

F. Future Licensing of the Band

56. In the Seventh Report and Order the Commission adopted its proposal to collect
additional technical data on public safety operations stating that the submission of this data will improve
interference protection and give public safety licensees more confidence in the band.??” The Commission
also determined it would require incumbent licensees to supply complete microwave path data for fixed
links, and to obtain a license for base stations (currently authorized under the geographic license scheme)
on a site-by-site basis.??® The Bureaus will issue a Public Notice that will give incumbent licensees 6
months to make the appropriate filings in our Universal Licensing System.??® In connection with this
decision, the Commission sought comment in the Ninth Further Notice on whether incumbent licensees
should be allowed to retain their geographic-area licenses after they have been issued site-based
licenses.z% PSSA recommends that the Commission convert all current public safety geographic-area

222 5ee CERCI May 10, 2024, Ex Parte at 4-5.
223 47 CFR § 1.925.
224 geventh Report and Order, 38 FCC Rcd at 731, para. 70.

225 2021 Order on Reconsideration, 36 FCC Rcd at 15042, paras. 25-26; Freeze Public Notice, 35 FCC Rcd at
9522-23 (listing “affected applications” subject to the freeze and “excepted applications” not subject to the freeze).

226 Commission action on the freeze at this time is not intended to affect the authority that the Bureaus have to
implement this or other band freezes, as appropriate.

227 Seventh Report and Order, 38 FCC Rcd at 71618, paras. 30-35.
228 |d. at 717, para. 34.
229 Id.

230 Ninth Further Notice, 38 FCC Rcd at 742, paras. 117-18.
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licenses to site-based authorizations “to protect existing point-to-point and geographic licenses.”?!
APCO, on the other hand, supports retaining some element of the geographic-area license.?3

57. The Commission also sought general comment on the future licensing of the band, noting
our decision in the Seventh Report and Order to adopt a Band Manager regime and taking into
consideration the questions regarding implementation.?* Commenters were generally divided on this
issue. For example, AT&T proposes that the Commission should adopt license conditions for existing
licenses in the band that require licensees to share any 4.9 GHz spectrum that is not in use with
FirstNet.2** Similarly, PSSA requests that the Commission require incumbent licensees to surrender any
4.9 GHz spectrum that they are not using.?® In response, CERCI argues that PSSA’s proposal would
“strip today’s 4.9 GHz public safety licensees’ right to expand their systems by forcing ‘incumbent
licensees to surrender spectrum they are not using.’”?¢ Additionally, CERCI contends that PSSA’s
proposal “would disrupt the serious reliance interests of existing state and local 4.9 GHz public-safety
licensees.”2%

58. We note that geographic licenses permit the licensee to use any channel in the band,?®
while site-based licenses are frequency-specific.2® The results of the collection of granular technical data
that the Commission initiated in the Seventh Report and Order will require the incumbent licensees to
complete a thorough review of their current operations under their active PA licenses.?*® The incumbents
will then use ULS to create new licenses (with granular data) in newly created radio service codes PB
(public safety licensees performing base/mobile, mobile-only or temporary fixed operations) and PF
(public safety licensees operating fixed links).?** We find that the incumbent licensees’ current PA
licenses will be cancelled once the incumbents apply for and are authorized under the newly created radio
service codes. We remind incumbents that this decision to cancel the former licenses once the new
licenses have been created does not modify or alter incumbents’ rights to operate their existing networks.
Instead, we believe that this decision aligns with the intent of our decision in the Seventh Report and
Order to collect more granular data such that it will “improve interference mitigation efforts and bolster

231 PSSA Apr. 12, 2023, Comments at 5, 16-17. But see iCERT May 11, 2023, Reply at 8 (explaining that it
opposes PSSA’s proposal as it “would effectively foreclose any local use of the 4.9 GHz band by public safety
entities (and critical infrastructure as well)”).

232 APCO Apr. 13, 2023, Comments at 19-20 (stating it supports “retaining some element of geographic area
licensing to accommodate public safety operations that are not well-suited for site-based licensing (e.g., vehicular
local area networks)”).

233 Ninth Further Notice, 38 FCC Rcd at 748, para. 148.
234 AT&T Jun. 20, 2024, Ex Parte at 5.
235 PSSA Apr. 24, 2024, Ex Parte at 4.

23 CERCI May 10, 2024, Ex Parte at 2 (citing PSSA Apr. 23, 2024, Ex Parte at 4) (“The PSSA cannot claim to
serve existing licensees’ interests by taking away their rights to grow their capabilities by serving more public-safety
users, covering more areas, and/or increasing capacity.”).

237 1d. at 4 (“In reliance on the Commission’s existing policies, these entities may have invested in fixed and mobile
systems that they hoped to modify or expand as they secured additional funding or gained additional experience in
operating within the 4.9 GHz band . . . [c]hanging the public-safety landscape can strand investment, upend strategic
planning, and impose operational and legal uncertainties on state and local governments.”).

238 47 CFR § 90.1207(a).

239 |d. § 90.1207(e)(1)—(2).

240 seventh Report and Order, 38 FCC Rcd at 71618, paras. 30-35.
241 |d. at 716-18, paras. 30-35.
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public safety confidence in the band”?*? and is the best approach to ensure that ULS does not contain
duplicative or inaccurate licenses once the incumbents have received their new radio service codes.

59. We likewise believe that the collection of this granular technical data will help the Band
Manager identify specific frequency usage across all deployments in the band,?*® and thus potentially
unused channels within areas covered by certain geographic licenses. While PSSA’s and AT&T’s
proposals to require that incumbent licensees surrender to the Band Manager or share with FirstNet any
unused spectrum could potentially make more spectrum available to FirstNet and increase overall
spectrum efficiency in the band, we defer any consideration of those proposals until after the Commission
has completed its collection and analysis of granular technical data on incumbent licensed public safety
operations in the band.?*

Iv. PROCEDURAL MATTERS

60. Paperwork Reduction Act Analysis. This Eighth Report and Order may contain new or
modified information collection requirements subject to the Paperwork Reduction Act of 1995 (PRA),
Public Law 104-13. All such requirements will be submitted to the Office of Management and Budget
(OMB) for review under section 3507(d) of the PRA. OMB, the general public, and other federal
agencies will be invited to comment on any new or modified information collection requirements
contained in this proceeding. In addition, we note that pursuant to the Small Business Paperwork Relief
Act of 2002, Public Law 107-198, see 44 U.S.C. § 3506(c)(4), we previously sought specific comment on
how the Commission might further reduce the information collection burden for small business concerns
with fewer than 25 employees.

61. In this present document, we have assessed the effects of our creation of a new Band
Manager overlay license, and find that it will have a small impact on small governmental entities which
are currently 4.9 GHz licensees, mainly related to the collection of data about existing 4.9 GHz
deployments.

62. Regulatory Flexibility Act. The Regulatory Flexibility Act of 1980, as amended (RFA)?*
requires that an agency prepare a regulatory flexibility analysis for notice and comment rulemakings,
unless the agency certifies that “the rule will not, if promulgated, have a significant economic impact on a
substantial number of small entities.”?*® Accordingly, we have prepared a Final Regulatory Flexibility
Analysis (FRFA) concerning the possible impact of the rule changes contained in this Eighth Report and
Order on small entities. The FRFA is set forth in Appendix B.

63. Congressional Review Act. The Commission will submit this draft Eighth Report and
Order to the Administrator of the Office of Information and Regulatory Affairs, Office of Management
and Budget, for concurrence as to whether this rule is “major” or “non-major” under the Congressional
Review Act, 5 U.S.C. § 804(2). The Commission will send a copy of this Eighth Report and Order to
Congress and the Government Accountability Office pursuant to 5 U.S.C. 8 801(a)(1)(A).

242 geventh Report and Order, 38 FCC Rcd at 716, paras. 30.

243 |n particular, the Commission required incumbent licensees to supply complete microwave path data for fixed
links, and required incumbent licenses to obtain site-by-site licenses, which includes, inter alia, frequency and
bandwidth information, for stations currently authorized under the geographic license scheme. Seventh Report and
Order, 38 FCC Rcd at 717-18, para. 34; see 47 CFR § 90.1207(e)(1)—(2).

24 We likewise defer any consideration of CERCI’s arguments as it pertains to PSSA’s proposal that the
Commission require incumbent licensees surrender unused spectrum. See generally CERCI May 10, 2024, Ex Parte
at4-5.

255 U.S.C. 88 601-612. The RFA has been amended by the Small Business Regulatory Enforcement Fairness Act
of 1996 (SBREFA), Pub. L. No. 104-121, Title Il, 110 Stat. 857 (1996).

2465 J.S.C. § 605(b).
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64. Ex Parte Presentations. The proceeding shall be treated as a “permit-but-disclose”
proceeding in accordance with the Commission’s ex parte rules. Persons making ex parte presentations
must file a copy of any written presentation or a memorandum summarizing any oral presentation within
two business days after the presentation (unless a different deadline applicable to the Sunshine period
applies). Persons making oral ex parte presentations are reminded that memoranda summarizing the
presentation must: (1) list all persons attending or otherwise participating in the meeting at which the ex
parte presentation was made, and (2) summarize all data presented and arguments made during the
presentation. If the presentation consisted in whole or in part of the presentation of data or arguments
already reflected in the presenter’s written comments, memoranda, or other filings in the proceeding, the
presenter may provide citations to such data or arguments in his or her prior comments, memoranda, or
other filings (specifying the relevant page and/or paragraph numbers where such data or arguments can be
found) in lieu of summarizing them in the memorandum. Documents shown or given to Commission
staff during ex parte meetings are deemed to be written ex parte presentations and must be filed
consistent with rule 1.1206(b). In proceedings governed by rule 1.49(f) or for which the Commission has
made available a method of electronic filing, written ex parte presentations and memoranda summarizing
oral ex parte presentations, and all attachments thereto, must be filed through the electronic comment
filing system available for that proceeding, and must be filed in their native format (e.g., .doc, .xml, .ppt,
searchable .pdf). Participants in this proceeding should familiarize themselves with the Commission’s ex
parte rules.

65. People with Disabilities. To request materials in accessible formats for people with
disabilities (Braille, large print, electronic files, audio format), send an e-mail to fcc504@fcc.gov or call
the FCC’s Consumer and Governmental Affairs Bureau at 202-418-0530 (voice).

66. Additional Information. For additional information on this proceeding, contact Paul
Powell of the Wireless Telecommunications Bureau, Mobility Division, at 202-418-1613 or
Paul.Powell@fcc.gov, or Brian Marenco of the Public Safety and Homeland Security Bureau at 202-418-
0838 or Brian.Marenco@fcc.gov.

V. ORDERING CLAUSES

67. Accordingly, IT IS ORDERED that, pursuant to the authority found in sections 4(i), 4(j),
302, 303(b), 303(f), 303(g), 303(r), 309(j) and 405 of the Communications Act of 1934, as amended, 47
U.S.C. 88 154(i), 154(j), 302a, 303(b), 303(f), 303(g), 303(r), 309(j), and 405, as well as section 1.429 of
the Commission’s rules, 47 CFR § 1.429, that this Eighth Report and Order IS HEREBY ADOPTED.

68. IT IS FURTHER ORDERED that this Eighth Report and Order SHALL BE
EFFECTIVE 30 days after publication in the Federal Register.

69. IT IS FURTHER ORDERED that the Commission’s Office of the Secretary, SHALL
SEND a copy of this Eighth Report and Order, including the Final Regulatory Flexibility Analysis, to the
Chief Counsel for Advocacy of the Small Business Administration.

70. IT IS FURTHER ORDERED that the Commission SHALL SEND a copy of this Eighth
Report and Order in a report to be sent to Congress and the Government Accountability Office pursuant
to the Congressional Review Act, see 5 U.S.C. § 801(a)(1)(A).

FEDERAL COMMUNICATIONS COMMISSION

Marlene H. Dortch
Secretary
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APPENDIX A
Final Rules

For the reasons discussed in the document above, the Federal Communications Commission amends 47
CFR parts 0 and 90 as follows:

Part 0 - COMMISSION ORGANIZATION
1. The authority citation for part O continues to read as follows:
Authority: 47 U.S.C. 151, 154(i), 154(i), 155, 225, and 409, unless otherwise noted.
2. Section § 0.331 is amended by adding paragraph (h) to read as follows:

§ 0.331 Authority delegated.

* Kk Kk k%

(h) The Chief of the Wireless Telecommunications Bureau is delegated authority jointly with the
Chief of the Public Safety and Homeland Security Bureau to administer provisions of §§ 90.1203,
90.1207, 90.1209, and 90.1217 of this chapter. The Chief of the Wireless Telecommunications Bureau is
also delegated authority to establish the procedures by which a Band Manager selection committee will be
chosen; identify representatives to sit on the selection committee; determine the requisite number of
selection committee members; identify the applicable selection criteria; confirm that the Band Manager
selectee meets the selection criteria; and establish the appropriate procedures and oversight for the
selection process as part of choosing the Band Manager. The Chief of the Wireless Telecommunications
Bureau is also delegated authority to develop the form and procedures pursuant to which the Band
Manager will submit certifications required by 8§ 90.1207(h)(3) and 90.1209(e) to the Commission; to
manage the process of determining the appropriate Band Manager funding mechanisms; and to perform
oversight and any other functions for the administration of the Band Manager and its responsibilities.

3. Section § 0.392 is amended by adding paragraph (k) to read as follows:

§ 0.392 Authority delegated.

* Kk Kk k%

(K) The Chief of the Public Safety and Homeland Security Bureau is delegated authority jointly
with the Chief of the Wireless Telecommunications Bureau to administer provisions of §§ 90.1203,
90.1207, 90.1209, and 90.1217 of this chapter. The Chief of the Public Safety and Homeland Security
Bureau is also delegated authority to establish the procedures by which a Band Manager selection
committee will be chosen; identify representatives to sit on the selection committee; determine the
requisite number of selection committee members; identify the applicable selection criteria; confirm that
the Band Manager selectee meets the selection criteria; and establish the appropriate procedures and
oversight for the selection process as part of choosing the Band Manager. The Chief of the Public Safety
and Homeland Security Bureau is also delegated authority to develop the form and procedures pursuant to
which the Band Manager will submit certifications required by 88§ 90.1207(h)(3) and 90.1209(e) to the
Commission; to manage the process of determining the appropriate Band Manager funding mechanisms;
and to perform oversight and any other functions for the administration of the Band Manager and its
responsibilities.
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PART 90 — PRIVATE LAND MOBILE RADIO SERVICES
4. The authority citation for part 90 continues to read as follows:
Authority: 47 U.S.C. 154(i), 161, 303(g), 303(r), 332(c)(7), 1401-1473.
5. Section § 90.175 is amended by revising paragraph (g)(2) to read as follows:

8 90.175 Frequency coordinator requirements.

* Kk Kk k%

(g)***
(1)***

(2) For frequencies between 4940-4990 MHz: A statement is required from the nationwide
band manager recommending the most appropriate channel(s), bandwidth, operating power, and any other
technical parameter which promotes robust and efficient use of the band while minimizing interference.

6. Section § 90.1203 is amended by revising paragraph (b) and adding paragraph (c) to read
as follows:

§ 90.1203 Eligibility.

* Kk Kk k%

(b) 4.9 GHz band licensees eligible pursuant to paragraph (a) may enter into sharing agreements
or other arrangements for use of the spectrum with entities that do not meet the eligibility requirements in
this section. However, all applications in the band are limited to operations in support of public safety.

(c) The 4.9 GHz Band Manager is eligible to hold a nationwide overlay license in the 4940-4990
MHz band consistent with the requirements of § 90.1207(h) of this part.

7. Section § 90.1207 is amended by revising paragraphs (a), (b), (c), and (e) and adding
paragraph (h) to read as follows:

8 90.1207 Licensing.

(a) A 4940-4990 MHz band license held by an entity eligible under § 90.1203(a) of this part
gives the licensee authority to operate on any authorized channel in this band within its licensed area of
operation. See § 90.1213. A 4940-4990 MHz band license will be issued for the geographic area
encompassing the legal jurisdiction of the licensee or, in case of a nongovernmental organization, the
legal jurisdiction of the state or local governmental entity supporting the nongovernmental organization.

(b) Subject to 8 90.1209, a 4940-4990 MHz band license held by an entity eligible under
8 90.1203(a) of this part gives the licensee authority to construct and operate any number of base stations
anywhere within the area authorized by the license, except as follows:

D) **~

(c) A 4940-4990 MHz band license held by an entity eligible under § 90.1203(a) of this part
gives the licensee authority to operate base and mobile units (including portable and handheld units) and
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operate temporary (1 year or less) fixed stations anywhere within the area authorized by the license. Such
licensees may operate base and mobile units and/or temporary fixed stations outside their authorized area
to assist public safety operations with the permission of the jurisdiction in which the radio station is to be
operated. Base and temporary fixed stations are subject to the requirements of paragraph (b) of this
section.

(d)***

(e) Applications for license in the 4940-4990 MHz band by an entity eligible under § 90.1203(a)
of this part must include the following technical information.

D2 * >~

(@) **~

(h) The 4.9 GHz Band Manager is eligible under § 90.1203(c) of this part to hold a nationwide
overlay license for the 4940-4990 MHz band, subject to the exclusion of licensed geographic areas and
frequencies held by an incumbent entity eligible under § 90.1203(a) of this part. The 4.9 GHz Band
Manager:

(1) shall not be eligible to independently operate stations in the 4940-4990 MHz band;

(2) consistent with 88 90.1217(a), (d) and 2.103(b), may allow the First Responder Network
Authority, pursuant to a sharing agreement, to construct and operate stations at any geographic site within
the Band Manager’s licensed area and on any channel for which the Band Manager is licensed, subject to
the exclusions in 8 90.1207(h) and provided such stations do not cause harmful interference to incumbent
licensees and otherwise comply with Commission rules and coordination requirements;

(3) shall certify to the Wireless Telecommunications Bureau and Public Safety and Homeland
Security Bureau prior to entering into any sharing agreement with the First Responder Network Authority
that such agreement meets the requirements of 88 2.103(b) and 90.1207(h);

(4) shall certify to the Wireless Telecommunications Bureau and Public Safety and Homeland
Security Bureau when stations have been placed in operation pursuant to § 90.1209(e); and

(5) shall ensure that stations operating pursuant to a sharing agreement in this subpart comply
with the relevant technical and licensing rules governing operations in the 4940-4990 MHz band in 88
90.1205, 90.1209(b)—(c), (), 90.1213, and 90.1215.

8. Section § 90.1209 is amended by revising paragraphs (a) and (d) and adding paragraph
(e) to read as follows:

§ 90.1209 Policies governing the use of the 4940-4990 MHz band.

() Channels in this band licensed to any entity eligible under § 90.1203(a) are available on a
shared basis only and will not be assigned for the exclusive use of any licensee.

(b)—(c) * =~

(d) Stations used by an entity eligible under § 90.1203(a) of this part must be placed into
operation within twelve (12) months from the date of grant in accordance with § 90.155. Licensees of
temporary fixed stations must place at least one such station in operation within twelve months of license
grant.
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(e) Stations used by an entity eligible under § 90.1203(h) of this part must be placed into
operation within twelve (12) months from the date that the Band Manager and the First Responder
Network Authority execute a sharing agreement pursuant to 88 90.1207(h) and 2.103(b) of this chapter.

9. Section § 90.1217 is amended by revising the introductory text and paragraphs (a) and (b)
and adding paragraphs (d) and (e) to read as follows:

8 90.1217 4.9 GHz Band Manager.
The 4.9 GHz Band Manager will have the following primary responsibilities:

(a) Frequency coordination and interference protection for 4.9 GHz band incumbent public safety
operations;

(b) Incentivizing the use of the latest commercially available technologies, including 5G;
(C) * k%

(d) Managing a sharing agreement with the First Responders Network Authority pursuant to §§
90.1207(h) and 2.103(b) of this chapter; and

(e) Filing an annual report with the Commission.
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APPENDIX B
Final Regulatory Flexibility Analysis

1. As required by the Regulatory Flexibility Act of 1980, as amended (RFA),! an Initial
Regulatory Flexibility Analysis (IRFA) was incorporated in the Eighth Further Notice of Proposed
Rulemaking (Eighth Further Notice) released in October 2021,2 and Ninth Further Notice of Proposed
Rulemaking (Ninth Further Notice) released in January 2023.2 The Federal Communications Commission
(Commission) sought written public comment on the proposals in the Eighth and Ninth Further Notices,
including comment on the IRFA. No comments were filed addressing the IRFA. This present Final
Regulatory Flexibility Analysis (FRFA) conforms to the RFA.#

A Need for, and Objectives of, the Report and Order

2. In the Eighth Report and Order, the Commission seeks to meet its objectives of ensuring
efficient and effective utilization of the 4940-4990 MHz band (4.9 GHz band) in support of public safety
missions nationwide. To achieve these objectives, the Eighth Report and Order bolsters the coordinated
nationwide approach to the band that the Commission established in its Seventh Report and Order, in
which it adopted a nationwide Band Manager framework to coordinate operations in the 4.9 GHz band,
optimize public safety use, and facilitate the integration of the latest commercially available technologies,
including 5G, for the benefit of public safety users. To further these goals and to ensure efficient use of
the 4.9 GHz band nationwide, the 4.9 GHz Band Manager, once selected, will be eligible to apply for a
nationwide overlay license and authorized to enter into a sharing agreement with the First Responder
Network Authority (FirstNet). Pursuant to this sharing agreement, FirstNet may be permitted to use
unassigned spectrum in the 4.9 GHz band as part of its nationwide public safety broadband network
(NPSBN) in a manner that fully protects incumbent operations. In addition to expanding the Band
Manager’s responsibilities to include entering into a sharing agreement with FirstNet and establishing
rules governing the nationwide Band Manager overlay license, the adopted rules in the Eighth Report and
Order also reaffirm the Commission’s commitment to the nationwide Band Manager framework and
clarify the Band Manager’s responsibilities.

B. Summary of Significant Issues Raised by Public Comments in Response to the IRFA
3. There were no comments filed that specifically addressed the proposed rules and policies
presented in the IRFA.
C. Response to Comments by the Chief Counsel for Advocacy of the Small Business
Administration
4, Pursuant to the Small Business Jobs Act of 2010, which amended the RFA, the

Commission is required to respond to any comments filed by the Chief Counsel for Advocacy of the
Small Business Administration (SBA), and to provide a detailed statement of any change made to the

15U.S.C. §603. The RFA, 5 U.S.C. 88 601-612, has been amended by the Small Business Regulatory
Enforcement Fairness Act of 1996, (SBREFA) Pub. L. No. 104-121, Title Il, 110 Stat. 857 (1996).

2 Amendment of Part 90 of the Commission’s Rules, WP Docket No. 07-100, Order on Reconsideration and Eighth
Further Notice of Proposed Rulemaking, 36 FCC Rcd 15032 (2021) (2021 Order on Reconsideration or Eighth
Further Notice); see also Amendment of Part 90 of the Commission’s Rules, WP Docket No. 07-100, Erratum
(2021).

3 Amendment of Part 90 of the Commission’s Rules, WP Docket No. 07-100, Seventh Report and Order and Ninth
Further Notice of Proposed Rulemaking, 38 FCC Rcd 704 (2023) (Seventh Report and Order or Ninth Further
Notice); see also Amendment of Part 90 of the Commission’s Rules, WP Docket No. 07-100, Erratum (2023).

*5U.S.C. §604.
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proposed rules as a result of those comments.> The Chief Counsel did not file any comments in response
to the proposed rules or policies in this proceeding.

D. Description and Estimate of the Number of Small Entities to Which the Rules Will
Apply
5. The RFA directs agencies to provide a description of, and where feasible, an estimate of,

the number of small entities that may be affected by the rules adopted herein.® The RFA generally defines
the term “small entity” as having the same meaning as the terms “small business,” “small organization,”
and “small governmental jurisdiction.”” In addition, the term “small business” has the same meaning as
the term “small business concern” under the Small Business Act.® A “small business concern” is one
which: (1) is independently owned and operated; (2) is not dominant in its field of operation; and (3)
satisfies any additional criteria established by the SBA.®

6. Small Businesses, Small Organizations, Small Government Jurisdictions. Our actions,
over time, may affect small entities that are not easily categorized at present. We therefore describe, at
the outset, three broad groups of small entities that could be directly affected herein.'® First, while there
are industry specific size standards for businesses that are used in the regulatory flexibility analysis,
according to data from the Small Business Administration’s (SBA) Office of Advocacy, in general a
small business is an independent business having fewer than 500 employees.** These types of small
businesses represent 99.9% of all businesses in the United States, which translates to 33.2 million
businesses.?

7. Next, the type of small entity described as a “small organization” is generally “any not-
for-profit enterprise which is independently owned and operated and is not dominant in its field.”*®* The
Internal Revenue Service (IRS) uses a revenue benchmark of $50,000 or less to delineate its annual
electronic filing requirements for small exempt organizations.’* Nationwide, for tax year 2022, there

5 1d. § 604(a)(3).
6 1d. § 604(a)(4).
71d. § 601(6).

81d. § 601(3) (incorporating by reference the definition of “small-business concern” in the Small Business Act, 15
U.S.C. § 632). Pursuant to 5 U.S.C. § 601(3), the statutory definition of a small business applies “unless an agency,
after consultation with the Office of Advocacy of the Small Business Administration and after opportunity for public
comment, establishes one or more definitions of such term which are appropriate to the activities of the agency and
publishes such definition(s) in the Federal Register.”

915 U.S.C. § 632.
10 See 5 U.S.C. § 601(3)(6).

11 See SBA, Office of Advocacy, “What’s New With Small Business?,” https://advocacy.sba.gov/wp-
content/uploads/2023/03/Whats-New-Infographic-March-2023-508c.pdf (Mar. 2023).

124,
13 See 5 U.S.C. § 601(4).

14 The IRS benchmark is similar to the population of less than 50,000 benchmark in 5 U.S.C § 601(5) that is used to
define a small governmental jurisdiction. Therefore, the IRS benchmark has been used to estimate the number of
small organizations in this small entity description. See Annual Electronic Filing Requirement for Small Exempt
Organizations — Form 990-N (e-Postcard), “Who must file,” https://www.irs.gov/charities-non-profits/annual-
electronic-filing-requirement-for-small-exempt-organizations-form-990-n-e-postcard. We note that the IRS data
does not provide information on whether a small exempt organization is independently owned and operated or
dominant in its field.
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were approximately 530,109 small exempt organizations in the U.S. reporting revenue of $50,000 or less
according to the registration and tax data for exempt organizations available from the IRS.®

8. Finally, the small entity described as a “small governmental jurisdiction” is defined
generally as “governments of cities, counties, towns, townships, villages, school districts, or special
districts, with a population of less than fifty thousand.”® U.S. Census Bureau data from the 2022 Census
of Governments?’ indicate there were 90,837 local governmental jurisdictions consisting of general
purpose governments and special purpose governments in the United States.'® Of this number, there were
36,845 general purpose governments (county,'® municipal, and town or township?°) with populations of
less than 50,000 and 11,879 special purpose governments (independent school districts?') with enrollment
populations of less than 50,000.22 Accordingly, based on the 2022 U.S. Census of Government data, we
estimate that at least 48,724 entities fall into the category of “small government jurisdictions.”?

15 See Exempt Organizations Business Master File Extract (EO BMF), “CSV Files by Region,”
https://www.irs.gov/charities-non-profits/exempt-organizations-business-master-file-extract-eo-bmf. The IRS
Exempt Organization Business Master File (EO BMF) Extract provides information on all registered tax-
exempt/non-profit organizations. The data utilized for purposes of this description was extracted from the IRS EO
BMF data for businesses for the tax year 2022 with revenue less than or equal to $50,000 for Region 1-Northeast
Area (71,897), Region 2-Mid-Atlantic and Great Lakes Areas (197,296), and Region 3-Gulf Coast and Pacific Coast
Areas (260,447) that includes the continental U.S., Alaska, and Hawaii. This data includes information for Puerto
Rico (469).

16 See 5 U.S.C. § 601(5).

17 See 13 U.S.C. § 161. The Census of Governments survey is conducted every five (5) years compiling data for
years ending with “2” and “7”. See also Census of Governments, https://www.census.gov/programs-
surveys/economic-census/year/2022/about.html.

18 See U.S. Census Bureau, 2022 Census of Governments — Organization Table 2. Local Governments by Type and
State: 2022 [CG22000RG02], https://www.census.gov/data/tables/2022/econ/qus/2022-governments.html. Local
governmental jurisdictions are made up of general purpose governments (county, municipal and town or township)
and special purpose governments (special districts and independent school districts). See also thl.2. CG22000RG02
Table Notes_Local Governments by Type and State 2022.

19 See id. at thl.5. County Governments by Population-Size Group and State: 2022 [CG22000RGO05],
https://www.census.gov/data/tables/2022/econ/qus/2022-governments.html. There were 2,097 county governments
with populations less than 50,000. This category does not include subcounty (municipal and township)
governments.

20 See id. at thl.6. Subcounty General-Purpose Governments by Population-Size Group and State: 2022
[CG22000RG06], https://www.census.gov/data/tables/2022/econ/qus/2022-governments.html. There were 18,693
municipal and 16,055 town and township governments with populations less than 50,000.

2l See id. at thl.10. Elementary and Secondary School Systems by Enroliment-Size Group and State: 2022
[CG22000RG10], https://www.census.gov/data/tables/2022/econ/qus/2022-governments.html. There were 11,879
independent school districts with enrollment populations less than 50,000. See also tbl.4. Special-Purpose Local
Governments by State Census Years 1942 to 2022 [CG22000RG04], CG22000RG04 Table Notes_Special Purpose
Local Governments by State_Census Years 1942 to 2022.

22 \While the special purpose governments category also includes local special district governments, the 2022 Census
of Governments data does not provide data aggregated based on population size for the special purpose governments
category. Therefore, only data from independent school districts is included in the special purpose governments
category.

23 This total is derived from the sum of the number of general purpose governments (county, municipal and town or
township) with populations of less than 50,000 (36,845) and the number of special purpose governments—
independent school districts with enroliment populations of less than 50,000 (11,879)—from the 2022 Census of
Governments - Organizations tbls. 5, 6 & 10.
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9. Frequency Coordinators. Frequency coordinators are entities or organizations certified
by the Commission to recommend frequencies for use by licensees in the Private Land Mobile Radio
(PLMR) Services that will most effectively meet the applicant’s needs while minimizing interference to
licensees already operating within a given frequency band. Neither the Commission nor the SBA have
developed a small business size standard specifically applicable to spectrum frequency coordinators.
Business Associations,? which comprises establishments primarily engaged in promoting the business
interests of their members, is the closest applicable industry with a SBA small business size standard.?

10. The SBA small business size standard for Business Associations classifies firms with
annual receipts of $8 million or less as small.?® For this industry, U.S. Census Bureau data for 2017 show
that there were 14,540 firms that operated for the entire year.?” Of these firms, 11,215 had revenue of less
than $5 million.® Based on this data, the majority of firms in the Business Associations industry can be
considered small. However, the Business Associations industry is very broad and does not include
specific figures for firms that are engaged in frequency coordination. Thus, the Commission is unable to
ascertain exactly how many of the frequency coordinators are classified as small entities under the SBA
size standard. According to Commission data, there are 13 entities certified to perform frequency
coordination functions under part 90 of the Commission’s rules.? For purposes of this FRFA, the
Commission estimates that a majority of the 13 FCC-certified frequency coordinators are small.

11. Private Land Mobile Radio Licensees. PLMR systems serve an essential role in a vast
range of industrial, business, land transportation, and public safety activities. Companies of all sizes
operating in all U.S. business categories use these radios. Wireless Telecommunications Carriers (except
Satellite)*®® which encompasses business entities engaged in radiotelephone communications, is the closest
industry with an SBA small business size standard applicable to these services. The SBA small size
standard for this industry classifies a business as small if it has 1,500 or fewer employees.®* U.S. Census

24 See U.S. Census Bureau, 2017 NAICS Definition, “813910 Business Associations,”
https://www.census.gov/naics/?input=813910&year=2017&details=813910.

% See 13 CFR § 121.201, NAICS Code 813910.
%1d.

27 See U.S. Census Bureau, 2017 Economic Census of the United States, Selected Sectors: Sales, Value of
Shipments, or Revenue Size of Firms for the U.S.: 2017, Table ID: EC1700SIZEREVFIRM, NAICS Code 813910,
https://data.census.gov/cedsci/table?y=2017&n=813910&tid=ECNSIZE2017.EC1700SIZEREVFIRM&hidePrevie
w=false.

28 1d. The available U.S. Census Bureau data does not provide a more precise estimate of the number of firms that
meet the SBA size standard. We note that the U.S. Census Bureau withheld publication of the number of firms that
operated with sales/value of shipments/revenue in the individual category for less than $100,000, to avoid disclosing
data for individual companies (see Cell Notes for the sales/value of shipments/revenue in this category). Therefore,
the number of firms with revenue that meet the SBA size standard would be higher than noted herein. We also note
that according to the U.S. Census Bureau glossary, the terms receipts and revenues are used interchangeably, see
https://www.census.gov/glossary/#term_ReceiptsRevenueServices.

2 The Commission’s records indicate that there are currently 13 frequency coordinators that would be affected by
this rulemaking. See https://www.fcc.gov/wireless/bureau-divisions/mobility-division/industrial-business/industrial-
business-licensing#frequency-coordinators.

30 See U.S. Census Bureau, 2017 NAICS Definition, “517312 Wireless Telecommunications Carriers (except
Satellite), ” https://www.census.gov/naics/?input=517312&year=2017&details=517312.

31 See 13 CFR § 121.201, NAICS Code 517312 (as of 10/1/22, NAICS Code 517112).
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Bureau data for 2017 show that there were 2,893 firms that operated in this industry for the entire year.*
Of this number, 2,837 firms employed fewer than 250 employees.®®* Thus, under the SBA size standard,
the Commission estimates licensees in this industry can be considered small.

12. Based on Commission data as of December 14, 2021, there are approximately 387,370
active PLMR licenses.?* Active PLMR licenses include 3,577 licenses in the 4.9 GHz band;* 19,011
licenses in the 800 MHz band;% and 2,716 licenses in the 900 MHz band.®” Since the Commission does
not collect data on the number of employees for licensees providing these services, at this time we are not
able to estimate the number of licensees with active licenses that would qualify as small under the SBA’s
small business size standard. Nevertheless, the Commission believes that a substantial number of PLMR
licensees are small entities.

13. Radio and Television Broadcasting and Wireless Communications Equipment
Manufacturing. This industry comprises establishments primarily engaged in manufacturing radio and
television broadcast and wireless communications equipment.® Examples of products made by these
establishments are: transmitting and receiving antennas, cable television equipment, GPS equipment,
pagers, cellular phones, mobile communications equipment, and radio and television studio and
broadcasting equipment.®® The SBA small business size standard for this industry classifies businesses
having 1,250 employees or less as small.*® U.S. Census Bureau data for 2017 show that there were 656

32 See U.S. Census Bureau, 2017 Economic Census of the United States, Employment Size of Firms for the U.S.:
2017, Table ID: EC1700SIZEEMPFIRM, NAICS Code 517312,
https://data.census.gov/cedsci/table?y=2017&n=517312&tid=ECNSIZE2017.EC1700SIZEEMPFIRM&hidePrevie
w=false. At this time, the 2022 Economic Census data is not available.

33 1d. The available U.S. Census Bureau data does not provide a more precise estimate of the number of firms that
meet the SBA size standard.

34 Based on a FCC Universal Licensing System search on December 14, 2021,
https://wireless2.fcc.gov/UIsApp/UlsSearch/searchAdvanced.jsp. Search parameters: Service Group = All, “Match
only the following radio service(s)”, Radio Service = GB, GE, GF, GI, GJ, GO, GP, GU, IG, 1Q, PA, PW, QM, QQ,
RS, SG, SL, SP, SY, YB, YE, YF, YG, YI, YJ, YO, YP, YU, YW, Authorization Type = All; Status = Active. We
note that the number of active licenses does not equate to the number of licensees. A licensee can have one or more
licenses.

% Based on a FCC Universal Licensing System search on December 14, 2021,

https://wireless2.fcc.gov/UIsApp/UlsSearch/searchAdvanced.jsp. Search parameters: Service Group = All, “Match
only the following radio service(s)”, Radio Service = PA; Authorization Type = All; Status = Active. We note that
the number of active licenses does not equate to the number of licensees. A licensee can have one or more licenses.

% Based on a FCC Universal Licensing System search on December 14, 2021,
https://wireless2.fcc.gov/UIsApp/UlsSearch/searchAdvanced.jsp. Search parameters: Service Group = All, “Match
only the following radio service(s)”, Radio Service = GB, GE, GF, GJ, GM, GO, GP, YB, YE, YF, YJ, YM, YO,
YP, YX; Authorization Type = All; Status = Active. We note that the number of active licenses does not equate to
the number of licensees. A licensee can have one or more licenses.

37 Based on a FCC Universal Licensing System search on December 14, 2021,
https://wireless2.fcc.gov/UIsApp/UlsSearch/searchAdvanced.jsp. Search parameters: Service Group = All, “Match
only the following radio service(s)”, Radio Service = Gl, GR, GU, YD, YS, YU; Authorization Type = All; Status =
Active. We note that the number of active licenses does not equate to the number of licensees. A licensee can have
one or more licenses.

38 See U.S. Census Bureau, 2017 NAICS Definition, “334220 Radio and Television Broadcasting and Wireless
Communications Equipment Manufacturing,”
https://www.census.gov/naics/?input=334220&year=2017&details=334220.

¥1d.
%0 See 13 CFR § 121.201, NAICS Code 334220.
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firms in this industry that operated for the entire year.** Of this number, 624 firms had fewer than 250
employees.”> Thus, under the SBA size standard, the majority of firms in this industry can be considered
small.

14. Wireless Telecommunications Carriers (except Satellite). This industry comprises
establishments engaged in operating and maintaining switching and transmission facilities to provide
communications via the airwaves.® Establishments in this industry have spectrum licenses and provide
services using that spectrum, such as cellular services, paging services, wireless Internet access, and
wireless video services.* The SBA size standard for this industry classifies a business as small if it has
1,500 or fewer employees.”® U.S. Census Bureau data for 2017 show that there were 2,893 firms in this
industry that operated for the entire year.¢ Of that number, 2,837 firms employed fewer than 250
employees.*” Additionally, based on Commission data in the 2022 Universal Service Monitoring Report,
as of December 31, 2021, there were 594 providers that reported they were engaged in the provision of
wireless services.*® Of these providers, the Commission estimates that 511 providers have 1,500 or fewer
employees.*® Consequently, using the SBA’s small business size standard, most of these providers can be
considered small entities.

E. Description of Projected Reporting, Recordkeeping, and Other Compliance
Requirements for Small Entities

15. The Commission anticipates that the rule changes adopted in the Eighth Report and
Order will create de minimis new compliance requirements for small entities. The adopted rules will
cause the 4.9 GHz Band Manager, once selected, to become eligible to apply for a nationwide overlay
license and will authorize the Band Manager to enter into a sharing agreement with FirstNet. Pursuant to
this sharing agreement, FirstNet may be permitted to use unassigned spectrum in the 4.9 GHz band as part
of its NPSBN. Once selected, the Band Manager’s primary responsibilities will include: (1) frequency
coordination and interference protection for incumbent public safety licensees; (2) managing a spectrum
sharing agreement with FirstNet; (3) incentivization of the use of the latest commercially available
technologies; (4) facilitating non-public safety access through leasing; and (5) submitting an annual report
to the Commission. The Commission notes that the rules adopted in the Eighth Report and Order do not
create any significant additional compliance requirements for small entities. However, in assessing the

41 See U.S. Census Bureau, 2017 Economic Census of the United States, Employment Size of Firms for the U.S.:
2017, Table ID: EC1700SIZEEMPFIRM, NAICS Code 334220,
https://data.census.gov/cedsci/table?y=2017&n=334220&tid=ECNSIZE2017.EC1700SIZEEMPFIRM&hidePrevie
w=false. At this time, the 2022 Economic Census data is not available.

421d. The available U.S. Census Bureau data does not provide a more precise estimate of the number of firms that
meet the SBA size standard.

43 See U.S. Census Bureau, 2017 NAICS Definition, “517312 Wireless Telecommunications Carriers (except
Satellite), ” https://www.census.gov/naics/?input=517312&year=2017&details=517312.

“1d.
%% See 13 CFR § 121.201, NAICS Code 517312 (as of 10/1/22, NAICS Code 517112).

46 See U.S. Census Bureau, 2017 Economic Census of the United States, Employment Size of Firms for the U.S.:
2017, Table ID: EC1700SIZEEMPFIRM, NAICS Code 517312,
https://data.census.gov/cedsci/table?y=2017&n=517312&tid=ECNSIZE2017.EC1700SIZEEMPFIRM&hidePrevie
w=false. At this time, the 2022 Economic Census data is not available.

471d. The available U.S. Census Bureau data does not provide a more precise estimate of the number of firms that
meet the SBA size standard.

“8 Federal-State Joint Board on Universal Service, Universal Service Monitoring Report at 26, Table 1.12 (2022),
https://docs.fcc.gov/public/attachments/DOC-391070A1.pdf.

“1d.
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cost of compliance for small entities, at this time the Commission is not in a position to determine
whether these actions will require small entities to hire professionals to comply, and cannot quantify the
cost of compliance with the rule changes that were adopted. Nevertheless, the Commission believes the
benefits gained from the adopted rules by 4.9 GHz licensees and more optimized use of the band
outweigh potential compliance costs incurred.

F. Steps Taken to Minimize the Significant Economic Impact on Small Entities and
Significant Alternatives Considered

16. The RFA requires an agency to provide, “a description of the steps the agency has taken
to minimize the significant economic impact on small entities . . . including a statement of the factual,
policy, and legal reasons for selecting the alternative adopted in the final rule and why each one of the
other significant alternatives to the rule considered by the agency which affect the impact on small entities
was rejected.”s0

17. In the Eighth Report and Order, the Commission adopts measures to further promote use
of the 4.9 GHz band for a variety of primary public safety operations. In doing so, it makes the 4.9 GHz
Band Manager eligible to apply for a nationwide overlay license and authorizes the Band Manager to
enter into a sharing agreement with FirstNet to enable use of the 4.9 GHz band as part of its NPSBN in a
manner that fully protects incumbent operations. In this context, the Band Manager will be required to
work with public safety licensees to rationalize their use. The Commission’s actions do not alter any of
the actions that the Commission adopted in the Seventh Report and Order as they pertain to requiring
small and other public safety incumbents and future applicants for the 4.9 GHz band to submit data on
FCC Form 601. As we noted in the Seventh Report and Order, collecting the additional technical data on
public safety operations will benefit public safety licensees operating in the band because it will improve
interference protection and give public safety licensees more confidence in the band without adding a
significant economic or administrative burden on licensees or applicants to submit the data. The
Commission considered alternative approaches, however, the record reflects support from commenters,
some of which include or represent small entities, that agree our adopted approach in the Eighth Report
and Order could have the effect of increasing band usage for first responders and other public safety
missions, while preserving incumbent operations.5!

18. While small and other public safety applicants seeking to license facilities in the 4.9 GHz
band will be subject to formal frequency coordination procedures, the economic impact will be minimized
through the Eighth Report and Order’s adoption of a frequency coordination process with which public
safety licensees operating PLMR facilities in other frequency bands are familiar. Once in place, the
formal frequency coordination process will ensure the efficient assignment and use of spectrum while
minimizing interference to incumbents. Consequently, the frequency coordination process will improve
interference protection and give public safety licensees more confidence in the band without adding a
significant economic burden on applicants.

19. Finally, all other Commission actions related to the Band Manager in the Eighth Report
and Order, such as the Band Manager’s responsibility to identify unused spectrum access opportunities,
do not create a significant economic impact on small entities.

G. Report to Congress

20. The Commission will send a copy of the Eighth Report and Order, including this FRFA,
in a report to Congress pursuant to the Congressional Review Act.5? In addition, the Commission will
send a copy of the Eighth Report and Order, including this FRFA, to the Chief Counsel for Advocacy of

05 U.S.C. § 604(a)(6).
51 See Eighth Report and Order, para. 22.
525 U.S.C. § 801(a)(1)(A).
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the SBA. A copy of the Eighth Report and Order, and FRFA (or summaries thereof) will also be
published in the Federal Register.>®

53 1d.. § 604(b).

o1
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ADDENDUM D

FCC Public Notices:

Public Notice, “The Public Safety and Homeland Security Bureau and Wireless
Telecommunications Bureau Further Modify Temporary Filing Freeze on the
Acceptance and Processing of Certain Part 90 Applications for the 4940—-4990
MHz Band”, DA 24-1136, released November 15, 2024

Public Notice, “The Public Safety and Homeland Security Bureau and Wireless
Telecommunications Bureau Establish Deadline for 4.9 GHz Public Safety
Licensees to Provide Granular Licensing Data”, WP Docket No. 07-100, DA 24-
1137 (released Dec. 9, 2024)
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SiAne®

DA 24-1136
Released: November 15, 2024

PUBLIC SAFETY AND HOMELAND SECURITY BUREAU AND WIRELESS
TELECOMMUNICATIONS BUREAU FURTHER MODIFY TEMPORARY FILING
FREEZE ON THE ACCEPTANCE AND PROCESSING OF CERTAIN PART 90
APPLICATIONS FOR THE 4940-4990 MHZ BAND

WP Docket No. 07-100

Consistent with the Commission’s October 18, 2024 decision in the Eighth Report and Order in
this proceeding, the Public Safety and Homeland Security Bureau and the Wireless Telecommunications
Bureau (Bureaus) hereby modify the temporary filing freeze on the acceptance and processing of certain
applications in the 4940-4990 MHz (4.9 GHz) band.! The Bureaus initially imposed the freeze on
September 8, 2020, to maintain a stable spectral environment in the 4.9 GHz band while the Commission
considered changes to the service rules governing operations in the band.? Specifically, the Bureaus
suspended the acceptance of: (1) applications for new licenses authorizing operations of any kind
(geographic area or permanent fixed site operations) in the 4.9 GHz band; and (2) applications to modify
existing licenses authorizing operations in the 4.9 GHz band, unless otherwise excepted.’

The Bureaus subsequently modified the freeze on October 21, 2021, pursuant to the 2027 Order
on Reconsideration,* to allow those with existing 4.9 GHz licenses to modify those licenses, whether for
permanent fixed sites or geographic areas, as permitted under the rules.’ Specifically, the Bureaus
accepted: (1) applications filed by incumbent 4.9 GHz licensees to modify existing licenses in the 4.9
GHz band, whether for permanent fixed sites or geographic areas; and (2) applications filed by incumbent
4.9 GHz licensees for new permanent fixed site operations located within their licensed service areas.®

U Amendment of Part 90 of the Commission’s Rules, WP Docket No. 07-100, Eighth Report and Order, FCC 24-114
(2024) (Eighth Report and Order).

2 Public Safety and Homeland Security Bureau and Wireless Telecommunications Bureau Announce Temporary
Filing Freeze on the Acceptance and Processing of Certain Part 90 Applications for the 4940-4990 MHz Band, WP
Docket No. 07-100, Public Notice, 35 FCC Rcd 9522 (PSHSB/WTB 2020) (Freeze Public Notice) (regarding
affected services and spectrum the freeze applies “only to applications pertaining to licenses in the Private Mobile
Radio Service, specifically those for the Public Safety 4940-4990 MHz Band (radio service code PA)”).

3 Id. at 9522-23 (listing “affected applications™ subject to the freeze and “excepted applications” not subject to the
freeze).

4 Amendment of Part 90 of the Commission’s Rules, WP Docket No. 07-100, Order on Reconsideration and Eighth
Further Notice of Proposed Rulemaking, 36 FCC Red 15032, 15036, para. 9 (2021) (2021 Order on Reconsideration
or Eighth Further Notice).

5 Public Safety and Homeland Security Bureau and Wireless Telecommunications Bureau Modify Temporary Filing
Freeze on the Acceptance and Processing of Certain Part 90 Applications for the 4940-4990 MHz Band, WP
Docket No. 07-100, Public Notice, 36 FCC Red 15185 (PSHSB/WTB 2021) (First Freeze Modification Public
Notice).

6 Id. at 15186 (listing “excepted applications™ not subject to the freeze).
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ommunications Commission

In the Seventh Report and Order, the Commission established a comprehensive and coordinated
nationwide approach to managing the 4.9 GHz band.” As part of this approach, the Commission added a
Band Manager,? and modified its rules to allow for the collection of granular data on public safety
operations in the 4.9 GHz band.” The Commission directed the Bureaus to make any necessary
enhancements to ULS, to obtain any necessary review under the Paperwork Reduction Act, and to
announce by public notice when ULS is prepared to accept the more granular data on public safety
operations in the 4.9 GHz band.!® In addition, pending resolution of issues raised in the Ninth Further
Notice, the Commission retained the freeze for all applicants who are not already 4.9 GHz licensees. !

In the Eighth Report and Order, the Commission determined that the 4.9 GHz Band Manager,
once selected, will be eligible to apply for a nationwide overlay license and authorized to enter into a
sharing agreement with the First Responder Network Authority (FirstNet).!? In connection with this
decision, the Commission reinstated the freeze as it applies to incumbent licensees that was lifted
pursuant to the 2021 Order on Reconsideration and the subsequent First Freeze Modification Public
Notice."> The Commission further directed the Bureaus to implement this change to the freeze within 30
days of adoption of the Eighth Report and Order.'* The Commission clarified that this freeze shall not
apply to any necessary filings associated with issuance of the Band Manager’s nationwide overlay
license. !

Accordingly, and effective immediately, we hereby modify the 4.9 GHz band licensing freeze in
two ways. First, we remove from the list of “excepted applications™ certain applications that the Freeze
Modification Public Notice previously excepted, and we reincorporate them into the list of “affected
applications:”

(1) applications filed by incumbent 4.9 GHz licensees to modify existing licenses in the 4.9 GHz
band, whether for permanent fixed sites or geographic areas; and

(2) applications filed by incumbent 4.9 GHz licensees for new permanent fixed site operations
located within their licensed service areas.

7 See Amendment of Part 90 of the Commission’s Rules, WP 07-100, Seventh Report and Order and Ninth Further
Notice of Proposed Rulemaking, 38 FCC Rcd 704 (2023) (Seventh Report and Order or Ninth Further Notice).

8 See id. at 711, para. 20.
9 See id. at 717—18, paras. 33-34; 47 CFR § 90.1207(f).

10 See Seventh Report and Order, 38 FCC Red at 717, para. 34. In the Eighth Report and Order, the Commission
announced newly created radio service codes PB (public safety licensees performing base/mobile, mobile-only or
temporary fixed operations) and PF (public safety licensees operating fixed links) associated with the granular data
collection. Eighth Report and Order, FCC 24-114, at 37, para. 58. As directed by the Commission in the Seventh
Report and Order, the Bureaus will release a public notice announcing when ULS is prepared to accept the more
granular data on public safety operations in the 4.9 GHz band. See Seventh Report and Order, 38 FCC Red at 717,
para. 34.

11 See Seventh Report and Order, 38 FCC Rcd at 731, para. 70.
12 Eighth Report and Order, FCC 24-114, at 2, para. 1.

13 1d. at 36, para. 55. In the Eighth Report and Order, the Commission retained the freeze for all applicants who are
not already 4.9 GHz licensees because “issuing licenses to new entrants before the Commission has collected
granular data from incumbent licensees would further complicate the spectrum environment and undermine the
Band Manager’s flexibility to provide for efficient use of this spectrum.” Id. at 35-36, paras. 53, 55; see also First
Freeze Modification Public Notice.

14 Eighth Report and Order, FCC 24-114, at 36, para. 55.

15 Id. at 36, para. 55. The freeze applies to affected applications unless otherwise excepted below, and unless
incumbents are filing certain types of applications to comply with the granular data collection.

2



USCA Case #24-1363 Dolg;g({gl%rl\tc#2101193 Filed; 02/18/2025 PagﬁA9 491f1]5g8

ommunications Commission

Second, we add certain other applications to the list of “excepted applications:”

(1) applications with radio service codes PB and PF filed by incumbent 4.9 GHz licensees that
reflect existing authorized use of the 4.9 GHz band in accordance with the Commission’s
collection of granular licensing data pursuant to section 90.1207(e)—(g);'® and

(2) any necessary filings associated with issuance of the Band Manager’s nationwide overlay
license.

Because this is the second modification of the freeze, for clarity, we provide the complete,
updated lists of affected applications and excepted applications below.

Affected services and spectrum. The freeze modified by this Public Notice applies only to
applications pertaining to licenses in the Private Mobile Radio Service, specifically those for the Public
Safety 4940-4990 MHz Band (radio service codes PA, PB, and PF).

Affected applications. Effective immediately and until further notice, the Bureaus will not
accept: (1) an application, whether filed by an incumbent 4.9 GHz licensee or filed by an entity who does
not already have existing 4.9 GHz band license, for a new license authorizing operations of any kind
(geographic area or permanent fixed site operations) in the 4.9 GHz band, except as provided for below;
or (2) an application to modify an existing license authorizing operations in the 4.9 GHz band, whether
for permanent fixed sites or geographic areas, except as provided for below. Any such applications that
are filed on or after the date of this Public Notice will be dismissed without prejudice. Pending
applications that remain subject to the freeze, as well as future applications that are subject to the freeze,
will be either dismissed without prejudice, or if accompanied by a waiver request, reviewed pursuant to
our waiver standard as appropriate.!” Notwithstanding the implementation of this freeze, a geographic
area licensee may continue to deploy mobile units, base stations, and temporary fixed stations within its
license area, as such actions do not require the filing of an application with the Commission.'® The
Bureaus retain jurisdiction to manage and implement the freeze in the future.!”

Excepted applications. This freeze does not apply to applications that would not destabilize the
licensing landscape, including: (1) applications to renew existing licenses without modification;
(2) applications that seek to modify existing licenses by deleting frequencies or fixed sites;
(3) applications that seek to modify existing licenses by changing technical parameters in a manner that
does not expand the station’s spectral or geographic coverage, such as decreases in bandwidth, power
level, or antenna height; (4) applications to assign or transfer licenses; (5) notices of construction for
permanent fixed site licenses or consummation of assignments or transfers; (6) requests for extensions of
time to construct or consummate previously granted assignment or transfer applications; (7) applications
to cancel licenses; (8) applications for special temporary authority for short-term operations; and
(9) applications from geographic area licensees that require individual licensing under rule section
90.1207(b);2° (10) applications with radio service codes PB and PF filed by incumbent 4.9 GHz licensees
that reflect existing authorized use of the 4.9 GHz band in accordance with the Commission’s collection
of granular licensing data pursuant to section 90.1207(e)—(g); and (11) any necessary filings associated
with issuance of the Band Manager’s nationwide overlay license.

16 47 CFR § 90.1207(e)—(g).

1747 CFR § 1.925; see also Freeze Public Notice, 35 FCC Red at 9523.
18 See 47 CFR § 90.1207(b), (c).

19 Eighth Report and Order, FCC 24-114, at 36, para. 55.

2047 CFR § 90.1207(b)(1)(i)—(iii) (Commission rules state subject to section 90.1209, a 4940-4990 MHz band
license gives the licensee authority to construct and operate any number of base stations anywhere within the area
authorized by the license, but a station is required to be individually licensed if “(i) International agreements require
coordination; (ii) Submission of an environmental assessment is required under § 1.1307 of this chapter; or (iii) The
station would affect areas identified in § 1.924 of this chapter.”).

3
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Modification of the freeze is procedural and, therefore, not subject to the notice and comment and
effective date requirements of the Administrative Procedure Act.2!’ We find good cause for not delaying
the effective date of the freeze modification pending publication of this Public Notice in the Federal
Register, because delay would undermine the purpose of the modification. Specifically, the Commission
stated that its decision to reinstate the freeze on expansions, additions to, or modification of other
technical parameters applicable to incumbent licensees is necessary in light of its decision to enable
expanded public safety access to the band through the Band Manager’s nationwide overlay license and a
sharing agreement with FirstNet.??

Waiver Requests. Applicants continue to have the option to submit requests for waiver of this
freeze on a case-by-case basis pursuant to section 1.925 of the Commission’s rules.”> Any waiver request
would need to demonstrate why it is justified by special circumstances and consistent with the public
interest, including the policies behind the rules that may be applicable to the band. While we will review
each waiver request on a case-by-case basis, we encourage applicants to document their state or local
authority to operate, and to address the existing use of 4.9 GHz band spectrum by other state or local
entities in the same jurisdiction.

Additional Information. For further information regarding this Public Notice, please contact
Thomas Eng, Public Safety and Homeland Security Bureau, at (202) 418-0019 or Thomas.Eng@fcc.gov;
or Halie Peacher, Mobility Division, Wireless Telecommunications Bureau at (202) 418-0514 or
Halie.Peacher@fcc.gov.

Action by the Public Safety and Homeland Security Bureau and the Wireless
Telecommunications Bureau.

-FCC-

21 See 5 U.S.C. § 553(b)(A), (d); see also, e.g., Neighborhood TV Co. v. FCC, 742 F.2d 629, 637-38 (D.C. Cir.
1984) (holding that the Commission’s filing freeze is a procedural rule not subject to the notice and comment
requirements of the Administrative Procedure Act); Buckeye Cablevision, Inc. v. United States, 438 F.2d 948, 952—
53 (6th Cir. 1971); Kessler v. FCC, 326 F.2d 673, 680-82 (D.C. Cir. 1963).

22 Eighth Report and Order, FCC 24-114, at 36, para. 54.
247 CFR § 1.925; see also Freeze Public Notice, 35 FCC Rcd at 9523.
4


mailto:Thomas.Eng@fcc.gov
mailto:____@fcc.gov

USCA Case #24-1363  Document #2101193 Filed: 02/18/2025 Page 95 of 128

PUBLIC NOTICE

Federal Communications Commission

45 L St.. N.E. News Media Information 202 / 418-0500
Washington, D.C. 20554 e 55 65 23
DA 24-1137

Released: December 9, 2024

THE PUBLIC SAFETY AND HOMELAND SECURITY BUREAU AND WIRELESS
TELECOMMUNICATIONS BUREAU ESTABLISH DEADLINE FOR 4.9 GHZ PUBLIC
SAFETY LICENSEES TO PROVIDE GRANULAR LICENSING DATA

WP Docket No. 07-100

Granular Licensing Data Submission Deadline: June 9, 2025

The Public Safety and Homeland Security Bureau and the Wireless Telecommunications Bureau
(collectively the Bureaus) announce that the Commission has received approval from the Office of
Management and Budget (OMB) to collect granular licensing data from incumbent licensees in the 4.9
GHz (4940—4990 MHz) band.! Consistent with the Commission’s directions, the Bureaus also announce
that each incumbent public safety licensee must provide this granular data with respect to each of its
licenses, using the process described below, on or before June 9, 2025.2

Incumbent licensees in the 4.9 GHz band currently holding an active license under the radio
service code PA must file granular licensing data via the four-step process described in detail below.
Incumbents may begin filing on December 9, 2024 but must file no later than June 9, 2025. In sum,
incumbent licensees must review operations under their active licenses (radio service code PA) and use
the Universal Licensing System (ULS) to create new licenses (with granular data) in newly-created radio
service codes PB (public safety licensees performing base/mobile, mobile-only or temporary fixed
operations) and PF (public safety licensees operating fixed links). Since these new PB and PF licenses
will authorize incumbent licensee operations going forward, licensees will also cancel their now
duplicative and obsolete PA licenses.

Background. In the Seventh Report and Order, the Commission established a comprehensive
nationwide approach to managing the 4.9 GHz band in which it, among other things, modified its rules to
allow for the collection of granular licensing data on incumbent public safety deployments in the band.3
Consequently, the Commission directed the Bureaus to “make any necessary enhancements to ULS, to
obtain any necessary review under the Paperwork Reduction Act, and announce by public notice when
ULS is prepared to accept the more granular data on public safety operations in the 4.9 GHz band.”*

! See 47 CFR § 90.1207(e)~(f).

2 Amendment of Part 90 of the Commission’s Rules, WP Docket No. 07-100, Seventh Report and Order and Ninth
Further Notice of Proposed Rulemaking, 38 FCC Red 704, 718, paras. 33—34 (2023) (Seventh Report and Order or
Ninth Further Notice); see also Amendment of Part 90 of the Commission’s Rules, WP Docket No. 07-100, Erratum
(2023).

3 Seventh Report and Order, 38 FCC Red at 705, paras. 1-2.
41d. at 718, para. 34.
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Description of Submission Process and New Radio Service Codes. Incumbent public safety
licensees in the 4.9 GHz band must follow the three-step process described below to provide this granular
licensing data and remain authorized to operate in the band. The Appendix to this Public Notice provides
illustrative examples of how to follow the process. As a reminder, operations in the band are subject to an
ongoing licensing freeze.’

Step 1: The purpose of the data collection is to gather additional information on existing,
authorized operations in the band. To that end, licensees should evaluate their existing authorized 4.9
GHz operations, ensure that all operations are authorized under active PA licenses, and categorize all
operations either under new radio service code PB (base/mobile, etc.) or under new radio service code PF
(fixed) as described below. Licensees must confirm and ensure that the active PA license(s) accurately
represent the licensee’s actual operations. Licensees MUST NOT modify active PA licenses in an
attempt to update them; any future operations, within the scope permitted under the licensing freeze,
would be pursuant to the new PB and PF licenses.

Step 2(a) — Radio Service Code PB: For all operations that fall under new radio service code
PB, the licensee must request the NEW radio service code PB licenses in ULS and include the required
granular licensing data reflecting existing authorized use of the 4.9 GHz band as of the filing date for the
PB license. Licensees performing base/mobile, mobile-only or temporary fixed operations in the 4.9 GHz
band must file their granular licensing data under radio service code PB using the Schedule D and H
forms. These licensees should submit among other information: coordinates (base), antenna height above
average terrain (base), center frequency, emission designator, effective radiated power, number of units
(mobile and temporary fixed), and area of operation (mobile and temporary fixed).® Incumbent licensees
should also include a list of the relevant PA call signs in an attachment to the PB service code request(s).

Step 2(b) — Radio Service Code PF: For all operations that fall under new radio service code
PF, the licensee must request NEW radio service code PF in ULS and include the required granular
licensing data reflecting existing authorized use of the 4.9 GHz band as of the filing date for the PF
license. Licensees operating permanent fixed point-to-point, point-to-multi-point and fixed receiver
stations in the 4.9 GHz band must file their granular licensing data under radio service code PF using the
Schedule I form. These licensees should submit among other information: transmitter and receiver
antenna coordinates, frequencies, polarizations, tolerance, effective isotropic radiated power, emission
designator, type of modulation, antenna model, gain, antenna center line height(s) above ground level and
ground elevation above mean sea level, path azimuth and distance.” Incumbent licensees should also
include a list of the relevant PA call signs in an attachment to the PF service code request(s).

5 Pursuant to the Eighth Report and Order, the Commission retained the freeze for all applicants who are not already
4.9 GHz licensees and reinstated the freeze as it applies to incumbent licensees that was lifted pursuant to the 2021
Order on Reconsideration and the Freeze Modification Public Notice. Amendment of Part 90 of the Commission’s
Rules, WP Docket No. 07-100, Eighth Report and Order, FCC 24-114, at 35-36, paras. 53-55 (rel. Oct. 22, 2024)
(Eighth Report and Order) (citing 2021 Order on Reconsideration, 36 FCC Rcd at 15042, paras. 25-26; Public
Safety and Homeland Security Bureau and Wireless Telecommunications Bureau Modify Temporary Filing Freeze
on the Acceptance and Processing of Certain Part 90 Applications for the 4940—4990 MHz Band, WP Docket No.
07-100, Public Notice, 36 FCC Red 15185 (PSHSB/WTB 2021) (Freeze Modification Public Notice)). Specifically,
the Commission reinstated the freeze that was lifted on incumbents adding new licenses or modifying existing
licenses unless otherwise excepted, and unless incumbents are filing certain types of applications to comply with the
granular data collection. See Eighth Report and Order, FCC 24-114, at 36, para. 55 n.224; see also Public Safety
and Homeland Security Bureau and Wireless Telecommunications Bureau Further Modify Temporary Filing Freeze
on the Acceptance and Processing of Certain Part 90 Applications for the 4940—-4990 MHz Band, WP Docket No.
07-100, Public Notice, DA 24-1136 (PSHSB/WTB Nov. 15, 2024).

647 CFR § 90.1207(e)(1).
747 CFR § 90.1207(e)(2).
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Step 3: Upon transitioning all operations on PA licenses to new PB and PF licenses, the licensee
should cancel all PA licenses. The Bureaus will automatically cancel any remaining PA licenses after
June 9, 2025, without the need for further action.?

OMB Approval for Information Collection. The Commission noted in the Seventh Report and
Order that it would not require compliance with section 90.1207(e)—(f) of the Commission’s rules, which
requires incumbent licensees in the 4.9 GHz band to submit granular licensing data into ULS, until OMB
completed review of any new information collection requirements associated with that rule section.’

OMB completed its review and the Commission received OMB approval for the information
collection requirements associated with section 90.1207(e)—(f) of the Commission’s rules on September 7,
2023. The Commission published an announcement of that approval in the Federal Register and the rules
related to this collection became effective on December 9, 2024.'° Consequently, compliance with the
information collection requirements in section 90.1207(e)—(f) of the Commission’s rules is now
required.!!

Due Date for Submitting in ULS. The Commission also indicated that it would provide
incumbent licensees in the 4.9 GHz band with at least one year from the publication date of the Seventh
Report and Order in the Federal Register to provide the required granular licensing data.'> The
Commission published a summary of the Seventh Report and Order in the Federal Register on February
28, 2023.13 Given that section 90.1207(e)—(f) of the Commission’s rules requiring the collection of the
granular technical data goes into effect on December 9, 2024, we give incumbent licensees in the 4.9
GHz band until June 9, 2025 to submit the required data into ULS.

Additional Information. For further information regarding this Public Notice, please contact
Brian Marenco, Brian.Marenco@fcc.gov, (202) 418-0838 or Tracy Simmons, Tracy.Simmons@fcc.gov,
(717) 338-2657 of the Public Safety and Homeland Security Bureau, Policy and Licensing Division, or
Larry Somers, Larry.Somers@fcc.gov, of the Wireless Telecommunications Bureau, Mobility Division.

-FCC-

8 See Eighth Report and Order, FCC 24-114, at 37-38, para. 58.
9 Seventh Report and Order, 38 FCC Rcd at 754, para. 167.

10 The OMB Control Number is 3060-1312. See 89 Fed. Reg. 97559 (Dec. 9, 2024); see also 47 CFR § 90.1207(e)—
(®.

11 See 47 CER § 90.1207(g).
12 Seventh Report and Order, 38 FCC Red at 719, para. 35.
13 88 Fed. Reg. 12565 (Feb. 28, 2023).
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APPENDIX:
Converting a PA License(s) into a PB and/or PF license

Example 1 - In this example a licensee holds two PA licenses with a mixture of operations. The licensee
must request two PF licenses for its fixed operations and at least one new PB license for its other
operations.

PA License 1

Location

1 - Fixed + Create a new PF license for this fixed site.

2 - Fixed Create a second new PF license for this fixed site.

3 - 6.1 meter control station
4 - Mobile

S - Temporary Fixed

6 - Temporary Fixed

S

7 - Temporary Fixed

7 Total Locations

PA License 2 Create a new PB license for these operations (licensee
has flexibility to create a single, or multiple licenses for

Location this scenario).

1 - Mobile

2 - Temporary Fixed

3 - Mobile

63]
&9
4 - Temporary Fixed 9
59
59

5 - Mobile
6 - Temporary Fixed

6 Total Locations

Example 2 - In this example there are two base stations and two mobile area of operations. The base
stations communicate directly with the mobile units so in this example all of these facilities would be
added to a PB license.!

Location Transmitter Address /Area of Operation
1 - Fixed ' 1000 Main St

' Crystal City, VA, ARLINGTON County
2 - Fixed 4000 South St

Springfield, VA, FATRFAX County
4 - Mobile 40.0 km radius around a fixed location 1

5 - Mobile

40.0 km radius around a fixed location 2

Create a new PB license for these operations

! See ULS File No. 0010983172.
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ADDENDUM E
4.9 GHz Licenses Held by Sheriff’s Offices (per FCC ULS Database)

WQNY616 — Ada County Sheriff Office
WQRW409 — Amador County Sherift’s Office
WQY X437 — Androscoggin County Sheriff
WQNES504 — Angelina County Sheriff Office
WQFT607 — Bergen County Sheriff’s Office
WQPZ641 — Berkshire County Sheriff Office
WQNP926 — Bremer County Sheriff
WRDC868 — Broward County Sheriff’s Office
WRCI975 — Brunswick County Sheriff’s Office
WQNF352 — Camden County of Sheriff
WQHE317 — Campbell County Sheriff
WQEY513 — Cherokee County, Georgia Sherift’s Office
WQOT377 — Cheshire County Sheriff's Department
WQRIJ881 — Cheshire County Sheriff's Department
WQHW338 — Coftey County Sheriff's Office
WRAN787 — Coles County Sheriff's Office
WQCZ823 - Collin County Sheriff’s Office
WQER935 — Columbia County Sheriff’s Office
WQO0Q348 — Comal County Sherift's Office
WQMIJ828 — Cook County Sheriff's Police
WQML427 - Cook County Sheriff's Police
WQND715 — Crawford County Sheriff's Office
WQYB492 — Crawford County Sheriff's Department
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WQFB507 — Curry County Sheriff's Office
WQFB670 - Curry County Sheriff's Office
WQCX904 — Dona Ana County Sheriff Department
WPZS404 — Douglas County Sheriff's Office
WRDBO912 — Erie County Sheriff

WRDZ773- Erie County Sheriff

WRYTS888 — Erie County Sheriff

WRYT889 — Erie County Sheriff

WRY X330 — Erie County Sheriff

WQEF326 — Escambia County Sheriff’s Office
WPYYS814 — Essex County of Sheriff’s Office
WQCQ392 — Fayette County Sheriff's Office
WPYT798 — Franklin County Sheriff

WQJP852 - Gadsden County Sheriff
WQMB355 — Goochland County Sheriff's Office
WQSJ962 — Goodhue County Sheriff’s Office
WQMRS870 — Guadalupe County Sheriff's Office
WQOFS580 — Hardin County Sheriff's Office
WQYW336 — Hernando County Sherift's Office
WRCQ763 — Hill County Sheriff

WPZI355 — Hillsborough County Sherift’s Office
WQDD470 — Hillsborough County Sheriff
WQJES576 — Houston County Sheriff’s Office
WQEJ363 — Jackson County Sheriff Department
WRAA245 — Jackson County Sherift’s Office
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WRBR752 — Jackson County Sheriff's Office
WQEXS580 — Jefferson Parish Sheriff’s Office
WQIX766 — Jefferson Parish Sheriff's Office
WQOW240 — Kaufman County Sheriff's Office
WQNI467 — Kenosha County Sheriff's Department
WQBX408 — Kootenai County Sheriff Office
WQIM894 — Lafourche Parish Sheriff’s Office
WQHIJ349 — Lamoille County Sheriff Office
WQHK669 - Lamoille County Sheriff Office
WQME245 — Lander County Sheriff Office
WQTT261 — Latah County Sheriff

WQUB215 — Latah County Sheriff

WQHS696 — Logan County Sheriff Office
WQHXS853 — Logan County Sheriff Office
WQGB631 — Manatee County Sheriff’s Office
WQGF791 — Midland County Sheriff's Office
WRPT869 — Murray County Sheriff

WQOT211 — Newton County Sheriff Office
WQGMS559 — Ogle County Sheriff's Office
WQAL252 — Oklahoma County Sheriff’s Office
WQHV507 — Oklahoma County Sheriff's Office
WQHW336 — Oklahoma County Sheriff's Office
WQHW337 — Oklahoma County Sheriff's Office
WQHXS8&39 — Oklahoma County Sheriff's Office
WQHX®841 — Oklahoma County Sheriff's Office
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WQHX842 — Oklahoma County Sheriff's Office
WQHXS850 — Oklahoma County Sherift's Office
WQNQ300 — Oklahoma County Sherift's Office
WQPR453- Oklahoma County Sheriff's Office
WQYT730 — Payne County Sheriff's Office
WQYT908 — Payne County Sheriff's Office
WQPZ427 — Pender County Sheriff's Office
WQDU321 - Peoria County Sherift’s Office
WQNX293 — Phelps County Sheriff's Department
WQHF964 — Pine County Sheriff's Department
WQFR582 - Pinellas County Sheriff's Office
WQEY619 — Plaquemines Parish Sheriff's Office
WQGKI981 — Plumas County Sheriff's Office
WQCT695 — Plymouth County Sheriff's Office
WQLV933 — Polk County Sheriff's Office
WQZT382 — Putnam County Sheriff's Office
WQOT213 — Renville County Sheriff

WQRL342 - Richland County Sherift’s Department
WQKC961 — Robertson County Sheriff's Office
WQKE235 — Robertson County Sheriff's Office
WQNV962 - Rockingham County Sheriff's Office
WQOK938 - Rockingham County Sheriff's Office
WQDC694 — Sacramento Sheriff's Department
WQEYS515 — St. Bernard Parish Sheriff’s Office
WQCK346 — St. Charles Parish Sherift’s Office
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WQDH359 — St. Charles Parish Sheriff’s Office
WQFC790 — St. Charles Parish Sherift’s Office
WQPK395 — St. James Parish Sheriff’s Office
WQASS877 — St. Tammany Parish Sheriff’s Office
WQKKOI981 — Saline County Missouri Sheriff’s Department
WQCG877 — Sevier County Sheriff’s Department
WQDC221 — Suffolk County Sheriff’s Department
WQRIJ224 — Swift County Sheriff

WQJC204 — Tama County Sheriff

WQKKS893 — Tattnall County Sherift’s Department
WQGG441 — Tuscaloosa County Sheriff's Office
WRDI274 — Vernon County Sheriff’s Office
WQKE753 — Washington County Sheriff’s Department
WQNF210 — Washington County Sheriff's Department
WQNF212 — Washington County Sheriff's Department
WQNF214 — Washington County Sheriff's Department
WRDC258 — Washington County Sheriff's Office
WREC618 — Washington County Sheriff's Office
WSGP596 — Washington County Sheriff's Office
WSGP597 — Washington County Sheriff's Office
WQUN949 — Winnebago County Sheriff's Office
WQFP289 — Wood County Sheriff’s Office
WQXD866 — Wood County Sheriff's Office
WQJIH592 — Wright County Sheriff’s Office
WRPF408 — Yellow Medicine County Sheriff
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ADDENDUM G

Relevant Correspondence from FCC Record Below in Which Movants
Participated
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May 20, 2024

Marlene H. Dortch

Secretary

Federal Communications Commission
45 L Street, N.E.

Washington, D.C. 20554

Re: WP Docket No. 07-100
Ex Parte Letter

Dear Ms. Dortch:

The undersigned parties (“Parties”) representing public safety, critical infrastructure, and
enterprise entities have been active participants in this proceeding. They share the Federal
Communications Commission (“FCC”) goal of accelerating more intensive utilization of this
valuable spectrum. They supported the FCC’s decision to appoint a national band manager,
consistent with the vision articulated in the most recent Report and Order:

We believe that a nationwide Band Manager will be able to effectively protect the
interests of incumbent public safety users by establishing consistent, nationwide
rules governing use of the band and providing new opportunities for non-public
safety access to the band. We also believe this approach will spur innovation and
drive down costs while ensuring full protection for authorized public safety
operations. Crucially, the Band Manager will ensure that local governments can
continue to use the band to suit their unique spectrum needs, while promoting the
most efficient use of spectrum and creating a consistent and clear band framework
nationwide. !

The most recent version of the Public Safety Spectrum Alliance (“PSSA”) proposal for this
band turns that FCC decision on its head.? The band manager, whose preferred qualifications the
PSSA has chosen to enumerate, would be directed to enter into a spectrum sharing arrangement
with the First Responder Network Authority (“FirstNet’), whose current 700 MHz spectrum has
been subsumed into the nationwide commercial AT&T network and made available for consumer
use. The result would be the same for the 4.9 GHz band. Having recommended effectively
unlimited commercial use of the band by AT&T customers, it shows unmitigated audacity for the
PSSA now to argue the FCC should reverse itself and disallow limited lease arrangements with

' Amendment of Part 90 of the Commission’s Rules, Seventh Report and Order and Ninth Further Notice of Proposed
Rulemaking, WP Docket No. 07-100, 4.9 G FCC 23-3 at § 20 (2023) (7th R&O) (footnotes omitted).

2 See April 23, 2024 Letter to Chairwoman Rosenworcel from Chief Jeffrey D. Johnson, Public Safety Spectrum
Alliance, WP Docket No. 07-100 (“PSSA April 23 Letter”). This letter clearly was in response to the April 15, 2024
legal analysis filed by the Coalition for Emergency Response and Critical Infrastructure (“CERCI”). See Letter to
Marlene H. Dortch from Kenneth Corey, CERCI Chairman and Roger C. Sherman, CERCI Policy Advisor, WP
Docket No. 07-100 in which CERCI documented why the FCC did not have authority to issue a nationwide 4.9 GHz
license to FirstNet (“CERCI April 15 Letter”).
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critical infrastructure entities that share certain mission-critical responsibilities with public safety,
“[t]o avoid overcomplicating the existing spectrum environment...”>

The Parties fully endorse the legal analyses supporting both the CERCI April 15 Letter and
the more recent CERCI filing explaining why the PSSA’s suggestion that the FCC is free to do
indirectly what it cannot do directly is equally legally infirm.* A failure to consider these two
filings would produce an outcome antithetical to the FCC’s objectives in this proceeding. It would
risk embroiling the 4.9 GHz band in an ongoing legal dispute, thereby perpetuating the
underutilization of this spectrum that prompted the FCC to initiate this proceeding.

The Parties recommend designation of the four FCC-certified public safety frequency
advisory committees’ as a single band manager. The Parties continue to believe that would be an
eminently viable and expedient approach for implementing the rules adopted by the FCC. We are
prepared to work with all parties that endorse those FCC rules and that wish to preserve local
public safety control of this spectrum pursuant to a fair and transparent management structure.

Respectfully submitted,

/s/ Jim Tymon

Jim Tymon

Executive Director

American Association of State Highway
and Transportation Officials

/s/ Suzanne Lemieux

Suzanne Lemieux

Director, Operations Security &
Emergency Response Policy

American Petroleum Institute

/s/ Robin J. Cohen

Robin J. Cohen
President/CEO

Enterprise Wireless Alliance

/s/ Ralph Haller

Ralph Haller

Executive Director

Forestry Conservation Communications Association

3 See PSSA April 23 Letter at 4.

4 See May 10, 2024 Letter to Marlene H. Dortch from Kenneth Corey, CERCI Chairman and Roger C. Sherman,
CERCI Policy Advisor, WP Docket No. 07-100.

5 American Association of State Highway and Transportation Officials; Association of Public Safety Communications
Officials, International; Forestry Conservation Communications Association; and International Municipal Signal
Association.
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/s/ Wendy Jeffres

Wendy Jeffres

National Frequency Coordinator
International Municipal Signal Association

/s/ Jonathan Thompson
Jonathan Thompson
Executive Director and CEO
National Sheriffs’ Association

/s/ Brett Kilbourne

Brett Kilbourne

Senior Vice President Policy and
General Counsel

Utilities Technology Council

cc: (via email)

Chairwoman Rosenworcel
Commissioner Brendan Carr
Commissioner Geoffrey Starks
Commissioner Nathan Simington
Commissioner Anna M. Gomez
Joel Taubenblatt

Tom Eng

John Evanoff

David Furth

Brian Marenco

Renee Roland

Jon Markman

Susan Mort

Roger Noel
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June 3, 2024
VIA ELECTRONIC FILING

Marlene H. Dortch

Secretary

Federal Communications Commission
45 | Street, NE

Washington, DC 20554

RE: Ex Parte Letter - Amendment of Part 90 of the Commission’s Rules
WP Docket No. 07-100

The Coalition for Emergency Response and Critical Infrastructure (CERCI)", the American
Association of State Highway and Transportation Officials (AASHTO), and the 4.9 GHz Coalition?
collectively represent the great majority of parties whose communications interests will be affected
by the decisions of the Federal Communications Commission (FCC) regarding the future of the 4.9
GHz band. Because the record in this proceeding is extensive, these parties wish to make explicitly
clear their agreement on the core issues that will determine whether public safety remains in control
of this spectrum and how its more intensive, but still public safety-centric use, can be promoted, as
well as their opposition to the licensing, leasing, or other controlling use of this spectrum by the First
Responder Network Authority (FirstNet).®

It has been almost 18 months since the FCC adopted its decision to designate a nationwide
Band Manager with three primary responsibilities: (1) frequency coordination; (2) incentivizing the
use of the latest commercially available technologies, including 5G; and (3) facilitating limited
secondary non-public safety use.” In the meantime, a freeze on new licensees remains in place,
contrary to the FCC’s objectives and the increasingly urgent desire of public safety and compatible
critical infrastructure industry (Cll) entities to use it in support of their obligations to promote and
protect public safety. The parties urge the FCC to move promptly in designating the national Band
Manager and in adopting rules consistent with the principles below:

1 CERCI membership includes: Major Cities Chiefs Association; National Sheriffs’ Association; National Association of
Women Law Enforcement Executives; California State Sheriffs’ Association; Industry Council for Emergency Response
Technologies; Edison Electric Institute; National Rural Electric Cooperative Association; T-Mobile; Verizon; US Cellular; and
Competitive Carriers Association.

2 The 4.9 GHz Coalition membership includes: American Petroleum Institute; Enterprise Wireless Alliance; Forestry
Conservation Communications Association; International Municipal Signal Association; National Sheriffs’ Association;
and Utilities Technology Council.

3These positions have been endorsed generally, in filings submitted in this proceeding by, among others: Southwest Border
Sheriffs’ Coalition and Texas Border Sheriff’s Coalition (Apr 25, 2024); Industry Council for Emergency Response
Technologies (Mar. 14, 2024); California Office of Emergency Services (Jan. 12, 2024); Metropolitan Transportation Authority
(June 30, 2023); Motorola Solutions, Inc. (Apr. 13, 2024); Florida Power & Light Company (May 15, 2023); San Francisco Bay
Area Rapid Transit District (May 15, 2023); Government Wireless Technology & Communications Association (May 15,
2023); State of Maryland Department of Information Technology (May 15, 2023); Dodge County and City of Fremont,
Nebraska (May 24, 2024), and Oregon Department of Emergency Management (May 31, 2024).

4 See Amendment of Part 90 of the Commission’s Rules, Seventh Report and Order and Ninth Further Notice of Proposed
Rulemaking, WP 07-100, 38 FCC Rcd 704 at 11 23-30 (2023) (“Order”).
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= A national band plan that accommodates local public safety decision making remains the
bedrock of public safety frequency coordination. This model has worked effectively in
meeting current and future public safety requirements for decades in multiple spectrum
bands. Designating the four public safety frequency advisory committees - AASHTO, APCO,
FCCA, and IMSA - to undertake this responsibility collectively would be fully consistent with
the qualifications the FCC considers essential in fulfilling the national Band Manager role.
Their frequency coordination expertise and deep-rooted relationship with the public safety
community have been proven over time and cannot credibly be questioned.

= The FCC’s decision to allow the leasing of available capacity to compatible users will
maintain the requisite local public safety control if accomplished by adoption of the
proposed Model 2 leasing framework. The CIl entities that are members of these two
coalitions are evidence of ClI’s interest in working with local public safety entities in lease
arrangements that promote more intensive use of the band while preserving public safety
priority and preemption rights.

= The wholesale licensing or leasing of this band to FirstNet and, therefore, to AT&T for
integration into its commercial, consumer-focused network (or an arrangement that
accomplishes the same end under a thinly veiled “shared use” nomenclature), would be
antithetical to the FCC’s locally controlled public safety primacy commitment. The highly
dubious legality of such an arrangement® could result in litigation that would leave this band
in its current frozen state for the foreseeable future. This outcome would be contrary to the
FCC’s effort to promote its more intensive and more technically advanced utilization and
would continue to deny public safety entities access to the only broadband spectrum in
which their local decision making retains a primary status.

Sincerely,

/s/ Lawrence Dwyer
American Association of State Highway
And Transportation Officials (“AASHTO”)

/s/ Roger Sherman
The Coalition for Emergency Response and
Critical Infrastructure (“CERCI”)

/s/ Kenneth Corey
NYPD Chief of Dept. (Ret.)
CERCI Chairman

5 See CERCI Letters to Marlene H. Dortch, FCC WP Docket No. 07-100 (Apr. 15, 2024; May 10, 2024).

2
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4.9 GHz Coalition

/s/ Suzanne Lemieux
American Petroleum Institute

/s/ Robin Cohen
Enterprise Wireless Alliance

/s/ Ralph Haller
Forestry Conservation Communications
Association

/s/ Wendy Jeffries
International Municipal Signal Association

/s/ Jonathan Thompson
National Sheriffs’ Association

/s/ Brett Kilbourne
Utilities Technology Council
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COALITION FOR
EMERGENCY RESPONSE AND

TTTITR

July 10, 2024
VIA ELECTRONIC FILING

Marlene H. Dortch

Secretary

Federal Communications Commission
45 L Street NE

Washington, DC 20554

Re:  Ex Parte Letter — Amendment of Part 90 of the Commission’s Rules, WP Docket No.
07-100

The Coalition for Emergency Response and Critical Infrastructure (“CERCI”’) submits this
letter in response to AT&T Services, Inc.’s (“AT&T”) ex parte letter of June 20, 2024.! At issue
is the Public Safety Spectrum Alliance’s (“PSSA”) proposal to assign the 4.9 GHz band to the
First Responder Network Authority (“FNA”)—either directly through a nationwide license or
indirectly through a forced “sharing agreement”—as an addition to the “FirstNet Network™ that
AT&T owns, operates, and uses to serve its FirstNet customers.> Over the past several months,
CERCI has submitted two legal memoranda and one letter outlining the numerous constitutional
and statutory problems with PSSA’s proposal.> These—and other—fatal issues that have come to
light regarding PSSA’s proposal have finally prompted AT&T to weigh in with a last-ditch attempt
to rescue its spectrum windfall, stating that it “supports the Commission making the 4.9 GHz

! See generally Ex Parte Letter from Michael P. Goggin, AT&T Services, Inc., to Marlene H. Dortch, Sec’y, FCC,
WP Docket No. 07-100 (June 20, 2024) (“AT&T Letter™).

2 See generally Ex Parte Letter from Chief Jeffrey D. Johnson (Ret.), Public Safety Spectrum Alliance, to the
Honorable Jessica Rosenworcel, Chairwoman, FCC, WP Docket No. 07-100 (Apr. 23, 2024) (“PSSA Letter I”’); Ex
Parte Letter from Chief Jeffrey D. Johnson (Ret.), Public Safety Spectrum Alliance, to the Honorable Jessica
Rosenworcel, Chairwoman, FCC, WP Docket No. 07-100 (May 24, 2024) (“PSSA Letter I1); see also generally Ex
Parte Letter from Mike McEvoy, National Registry of Emergency Medical Technicians, to the Honorable Jessica
Rosenworcel, Chairwoman, FCC, WP Docket No. 07-100 (May 29, 2024) (“NREMT Letter”).

3 See generally Ex Parte Letter from Kenneth Corey, NYPD Chief of Dept. (Ret.), CERCI Chairman, and Roger C.
Sherman, CERCI Policy Advisor, the Coalition for Emergency Response and Critical Infrastructure, to Marlene H.
Dortch, Sec’y, FCC, WP Docket No. 07-100 (Apr. 15, 2024) (“CERCI Letter I”’); Ex Parte Letter from Kenneth Corey,
NYPD Chief of Dept. (Ret.), CERCI Chairman, and Roger C. Sherman, CERCI Policy Advisor, the Coalition for
Emergency Response and Critical Infrastructure, to Marlene H. Dortch, Sec’y, FCC, WP Docket No. 07-100 (May
10, 2024) (“CERCI Letter 1I”); Ex Parte Letter from Kenneth Corey, NYPD Chief of Dept. (Ret.), CERCI Chairman,
and Roger C. Sherman, CERCI Policy Advisor, the Coalition for Emergency Response and Critical Infrastructure, to
Marlene H. Dortch, Sec’y, FCC, WP Docket No. 07-100 (June 6, 2024) (“CERCI Letter I1I").
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spectrum available to [FNA].”* But AT&T primarily recycles failed arguments previously

advanced by PSSA and thoroughly refuted by CERCI. To the extent AT&T tries to produce any
new arguments, those too fail to meaningfully address the numerous statutory, constitutional, and
policy problems with assigning the 4.9 GHz band to FNA.

Before addressing AT&T’s specific assertions, several basic corrections are in order.

First, AT&T states that the “best utilization of the 4.9 GHz band is a public safety issue,
not an industry matter.” That statement rewrites the reality that it is AT&T that seeks to turn this
serious public-safety policy into an “industry matter” by surreptitiously leveraging allocation of
the 4.9 GHz band for its own, exclusive, commercial gain. Indeed, in practice, FNA effectively
allows the operation of FirstNet as little more than a brand on AT&T’s commercial network. For
example, whenever AT&T’s network goes down, so do FirstNet’s services. That is because the
latter are not provided using a standalone, public-safety broadband network that happens to be
currently operated by AT&T.® As described further below, PSSA’s proposal would therefore mean
4.9 GHz capacity would be used by AT&T’s commercial mass market and business customers.’

Second, AT&T argues that PSSA’s proposal is in the public interest because access to the
4.9 GHz band is “necessary” for FNA to expand its operations to 5G services under a multibillion-
dollar deal with AT&T announced earlier this year.® But AT&T evidently did not represent to
FNA prior to making that deal that it would need 4.9 GHz spectrum to enable 5G operations. The
press release announcing the deal did not mention the 4.9 GHz band, stating instead that, in return
for a payment of $6.3 billion to $8.3 billion from FNA, AT&T would, inter alia, “delive[r] full 5G
capabilities on FirstNet” and “[p]rovide first responders on FirstNet with always-on priority and
preemption across all AT&T 5G commercial spectrum bands,” as well as “[bJuild thousands of
new, purpose-built FirstNet cell sites across the country” to “support the transition of public
safety’s Band 14 [i.e., 700 MHz] spectrum from LTE to 5G” and “[r]eady the network to evolve
beyond 5G.”° But if AT&T needs 4.9 GHz spectrum—in addition to the other spectrum bands
that it is already using to provide 5G for other customers—to provide 5G to FirstNet customers,
as it now asserts, then none of those claims are in fact true. As AT&T must have known this five

4+ AT&T Letter at 1.

SId.

6 See, e.g., Joe Wassel, Update on Feb. 22 Network Outage, First Responder Network Auth. (Feb. 29, 2024),
https://www.firstnet.gov/newsroom/blog/update-february-22-network-outage.

7 See, e.g., AT&T, 2023 Annual Report at 37, https:/investors.att.com/~/media/Files/A/ATT-IR-V2/financial-
reports/annual-reports/2023/2023-complete-annual-report.pdf (“These sustainability payments represent our
commitment to fund FirstNet’s operating expenses and future reinvestment in the network, which we own and
operate.” (emphasis added)); but cf. Ashbacker Radio Corp. v. FCC,326 U.S. 327, 333 (1945) (“The public, not some
private interest, convenience, or necessity governs the issuance of licenses under the [Communications] Act.”).

8 See AT&T Letter at 3; First Responder Network Auth., Press Release, FirstNet Authority, AT&T Announce 10-Year
Investment  to  Transform  America’s  Public  Safety  Broadband  Network (Feb. 13, 2024),
https:/firstnet.gov/newsroom/press-releases/firstnet-authority-att-announce-10-year-investment-transform-americas
(“5G Press Release™).

% 5G Press Release (emphasis omitted).
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months ago, it should not have committed to a multibillion-dollar deal that requires access to
spectrum for which neither it nor FNA has a license.

Third, AT&T asserts that PSSA’s proposal to assign the 4.9 GHz band to FNA “has been
recommended by numerous public safety associations,” and “has drawn broad support from the
public safety community.”!® But it omits the fact that numerous other public-safety entities have
opposed that proposal, including almost every entity representing state or local government
interests.!! In short, even if PSSA’s proposal were not unconstitutional and unlawful, it szl should
not be adopted because it does not advance the public-safety interests it claims to promote.

Fourth, AT&T’s insistence that it would not receive a “windfall”'? from an assignment of
the 4.9 GHz band to FNA is pure sophistry. Whatever the potential policy benefits of such an
assignment to FNA—and those benefits are in no way apparent—the biggest winner would be
AT&T. As AT&T concedes, only a fraction of the capacity of FNA’s assigned spectrum is actually
used for public safety; AT&T uses the rest to serve its commercial subscribers.!*> And because
AT&T’s contract with FNA will not expire until 2042,'* AT&T would have exclusive access to
the 4.9 GHz band and its capacity for commercial use unless the existing contract were terminated
or breached and then rebid. Moreover, while AT&T’s initial contract to provide services to
FirstNet using 700 MHz Band 14 spectrum required it to pay FNA $18 billion after receiving initial

10 AT&T Letter at 1-2.

1 See generally, e.g., Ex Parte Letter from Matthew E. Carey, Emergency Commc’ns Manager, Dover Police Dep’t,
to Marlene H. Dortch, Sec’y, FCC, WP Docket No. 07-100 (June 20, 2024); Ex Parte Letter from Ferdinand Milanes,
Chief, Office of Radio Commc’ns, Cal. Dep’t of Transp., to Marlene H. Dortch, Sec’y, FCC, WP Docket No. 07-100
(June 19, 2024); Ex Parte Letter from Lenny Eliason, President, Athens Cnty. Ga. Comm’rs, to Marlene H. Dortch,
Sec’y, FCC, WP Docket No. 07-100 (June 18, 2024); Ex Parte Letter from Gregory Kunkle, Counsel for Metro.
Transp. Auth., to Marlene H. Dortch, Sec’y, FCC, WP Docket No. 07-100 (June 11, 2024) (“MTA Letter”); Ex Parte
Letter from Santiago Garces, Chief Info. Officer, City of Boston, Mass., to Marlene H. Dortch, Sec’y, FCC, WP
Docket No. 07-100 (June 10, 2024); Ex Parte Letter from Jerry Deschane, Exec. Dir., League of Wis. Muns., to
Marlene H. Dortch, Sec’y, FCC, WP Docket No. 07-100 (June 4, 2024); Ex Parte Letter from Laura Cooper, Exec.
Dir., Major Cities Chiefs Ass’n, and Johnathan F. Thompson, Exec. Dir. and CEO, Nat’l Sheriffs’ Ass’n, to Marlene
H. Dortch, Sec’y, FCC, WP Docket No. 07-100 (June 3, 2024); Ex Parte Letter from William Chapman, Statewide
Interoperability Coordinator, Ore. Dep’t of Emer. Mgmt., to Marlene H. Dortch, Sec’y, FCC, WP Docket No. 07-100
(May 31, 2024); Ex Parte Letter from Sharetta Smith, Mayor, City of Lima, Ohio to Marlene H. Dortch, Sec’y, FCC,
WP Docket No. 07-100 (May 30, 2024); Ex Parte Letter from David Crowley, Cnty. Exec., Milwaukee Cnty., Wis.,
to Marlene H. Dortch, Sec’y, FCC, WP Docket No. 07-100 (May 29, 2024); Ex Parte Letter from Joey Spellerberg,
Mayor, City of Fremont, Neb., ef al. to Marlene H. Dortch, Sec’y, FCC, WP Docket No. 07-100 (May 24, 2024); Ex
Parte Letter from Wade Kapszukiewicz, Mayor, City of Toledo, Ohio, to Marlene H. Dortch, Sec’y, FCC, WP Docket
No. 07-100 (May 20, 2024); Ex Parte Letter from Jim Tymon, Exec. Dir., Am. Ass’n of State Highway and Transp.
Offs., et al. to Marlene H. Dortch, Sec’y, FCC, WP Docket No. 07-100 (May 20, 2024); Ex Parte Letter from William
“Clint” McDonald, Exec. Dir., Sw. Border Sheriffs’ Coalition & Texas Border Sheriff’s Coalition, to Marlene H.
Dortch, Sec’y, FCC, WP Docket No. 07-100 (Apr. 26, 2024).

12 See AT&T Letter at 13-15.

13 See id. at 13-14.

14 See First Responder Network Auth., Press Release, FirstNet Partners with AT&T to Build $346.5 Billion Wireless
Broadband Network for America’s First Responders (Mar. 30, 2017), https://2014-2018.firstnet.gov/news/firstnet-
partners-att-build-wireless-broadband-network-americas-first-

responders? gl=1*14n8myq* ga*MTEXxMjQINTY 1Mi4xNzESMjgOMDM4* ga RMMG6TOVWC*MTcxOTI4N
DAZNy4XxLiAuMTcxOTIANDAzNy4wLjAuMA
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funding of $6.5 billion,'® there is no suggestion that AT&T will make any further payments to
FNA for access to the 4.9 GHz band under PSSA’s proposal, which is the very definition of a
windfall. It is easy to see why AT&T is eager for the Commission to make this 4.9 GHz
assignment, and why its surrogates have tried to devise workarounds to the clear statutory bars
preventing that outcome.

Fifth, AT&T addresses its arguments to the wrong entity. Only Congress can assign the
4.9 GHz band to FNA. Even setting aside the constitutional problems with FNA’s structure, only
Congress—not the FCC—can make exceptions to the Communications Act’s typical division of
allocation authority, and only Congress—not the FCC—can expand FNA’s authority to operate
on other bands of spectrum. At bottom, AT&T and PSSA ask the Commission not merely to
exercise its allocation authority or to amend its own regulations, but to legislate. That the FCC
cannot do.

CERCI offers detailed responses below to AT&T’s specific claims regarding the numerous
constitutional and statutory defects with PSSA’s proposals.

The Commission Lacks Authority to Directly or Indirectly Assign the 4.9 GHz Band to a
Federal Entity like FNA. As CERCI’s submissions have previously explained, the Commission
lacks authority, absent express statutory authorization, to assign spectrum to a Federal entity, a
task reserved for the National Telecommunications and Information Administration (“NTIA”).!¢
PSSA and now AT&T have conceded this point after CERCI raised this concern in its April 15
letter and accompanying legal analysis, pivoting instead to a proposal that would launder the
assignment to FNA through a Band Manager under Section 2.103(b) of the Commission’s rules.

AT&T’s argument that Section 2.103(b) allows the Commission to implement PSSA’s
forced sharing proposal ignores the plain text of that regulation.!” Even PSSA has conceded that
amendments to the current text of Section 2.103 would be required to accomplish the indirect
assignment that PSSA now proposes.'® That is because, though Section 2.103(b) allows licensees
in the 4.9 GHz band to share their spectrum with Federal entities, it does so only where, among
other things, that use is “the subject of a mutual agreement between the Federal and non-Federal
entities,”'” and the former “obtains the approval” of the latter.?’ The Commission may authorize
its licensees to share their spectrum with Federal entities in general, but where it forces all licensees
in a particular band to share their spectrum with one specific Federal entity, it performs a function
that Congress has expressly reserved for the NTIA instead.

15 See U.S. Gov’t Accountability Off., GAO-22-104915, Public-Safety Broadband Network: Congressional Action
Required to Ensure Network Continuity, at 1-2, 13 (2022).

16 See CERCI Letter I at attachment 1-8; CERCI Letter II at attachment 2-4; CERCI Letter III at 2-3.

17 CERCI Letter I1I at 4; see 47 C.F.R. § 2.103(b).

18 See PSSA Letter 1 at 2 (suggesting assignment of a nationwide overlay license to a Band Manager “pursuant to
Section 2.103 of the Commission’s rules as modified in [Attachment] A”); id. at 3 (noting Section 2.103 “can be
expanded to more clearly accommodate the [FNA’s] proposed use of the spectrum”); id. at Attachment A (proposing
revisions to Section 2.103).

1947 C.F.R. § 2.103(b)(4).

20 1d. § 2.103(b)(2).
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In response, AT&T suggests two workarounds to Section 2.103(b)’s approval
requirements, each of which would violate both the rule and the Communications Act. First, it
asserts that the Band Manager could simply “provide approval on behalf of incumbent licensees,”
apparently without consulting those incumbents and despite many incumbents’ strong opposition
to ceding any spectrum to FNA.?! Even setting aside the effect on incumbents’ reliance interests
in having their licenses altered in this summary fashion, this ruse would plainly circumvent the
regulatory requirement of receiving approval from non-Federal entities before a sharing
arrangement can proceed. Indeed, the Commission itself confirmed its understanding that Section
2.103(b) requires actual consent on the part of the non-Federal licensee when it issued the rule,
explaining that, “if a state or local government licensee desires for a Federal public safety entity
to receive access to some or all of its licensed frequencies, the licensee can join in the request,
under the NTIA/FCC process, to authorize Federal use of its non-government frequencies for
noncommercial public safety services.”?? Manufactured and forced “consent” through a third-
party Band Manager is clearly not what the Commission had in mind. And were the Commission
to amend Section 2.103(b) to allow the Band Manager to consent on incumbents’ behalf and then
direct the Band Manager to do so for all incumbents, that would once again amount to an outright
Federal assignment by an entity other than the NTIA, in violation of the Communications Act.

Second, AT&T asserts that the Commission could “adopt license conditions for existing
licenses in the band that require licensees to share any 4.9 GHz spectrum that is not in use with the
FNA.”?* If the Commission could proceed in this fashion, that would render Section 2.103(b)’s
approval requirements superfluous and allow the exception (Federal use) to swallow the rule (non-
Federal use). Moreover, while the Commission may impose “restrictions and conditions” on
licensee use under the Communications Act, it may do so only in a manner “not inconsistent with
law.”** As explained in CERCI’s previous submissions and below, assignment of the 4.9 GHz
band, or indeed any band other than the 700 MHz band, to FNA would be inconsistent with the
2012 Act. In sum, both proposed workarounds would confront the Commission with an impossible
dilemma: either violate its own regulations or amend those regulations and openly violate one or
more statutes.

AT&T also misses the significance of CERCI’s observation “that the Band Manager will
not ‘itself be using the licensed spectrum’” under PSSA’s proposal.”> A Band Manager that does
not use its licensed spectrum serves one purpose: assignment of that spectrum to others, based on
a set of neutral and objective criteria. PSSA’s proposal, however, would have the Commission
assign allocation functions it does not have to a middleman with instructions to assign all of the
licensed spectrum to a single, prejudged winner. Under PSSA’s proposal, the Band Manager’s

2L AT&T Letter at 4; see supra note 11 (collecting ex parte letters).

22 The Development of Technical and Spectrum Requirements for Meeting Federal, State and Local Public Safety
Agency Communication Requirements Through the Year 2010, Establishment of Rules and Requirements for Priority
Access Service, 63 Fed. Reg. 58645, 58647 4 10 (Nov. 2, 1998) (emphasis added).

2 AT&T Letter at 5.

247 U0.8.C. §303(r).

25 AT&T Letter at 5 (quoting CERCI Letter II at attachment 4).

5
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sole purpose is to end-run the Communications Act’s division of authority between the FCC and
the NTIA, deputizing the Band Manager less as a spectrum broker than a spectrum launderer.?®

The 2012 Act Does Not Authorize FNA to Accept the 4.9 GHz Band. AT&T’s statutory
arguments concerning FNA’s authority to expand its network are merely variations on the same
points that PSSA and its allies have already made, and they fail for the same reasons. First, AT&T
argues that FNA’s “broad powers” under Sections 1426(b)(1) and (b)(4)(D) “plainly include the
authority to operate on non-[700 MHz band] spectrum in furtherance of its statutory mission to
build, operate, and maintain the NPSBN.”?” But those provisions say nothing about expansion of
FNA'’s existing bandwidth: they authorize FNA generally to “take all actions necessary to ensure
the building, deployment, and operation of the nationwide public safety broadband network”
(“NPSBN”)?® and to “take such other actions as may be necessary to accomplish the purposes set
forth in this subsection,”?’ respectively. Just like the provisions that PSSA and its allies cited,
Sections 1426(b)(1) and (b)(4)(D) simply “enable the FNA to fulfill its otherwise-provided
statutory obligations to administer the 700 MHz band.”>°

Second, AT&T argues that three provisions allowing “the NPSBN [to] keep pace with
technological advancements” overcome the restriction repeated in the statute’s numerous
references to operations on the 700 MHz band alone.’! But CERCI’s previous submissions have
already explained why two of those provisions do not help FNA: Section 1422(b) “is plainly tied
to ‘network architecture,” i.e., the hardware and software used to broadcast signals, not the
frequencies of those signals,”*? and Section 1426(c)(4) is an “incidental grant of authority to take
new technologies into account” when “updat[ing] and revis[ing] any policies” for “operating in
the 700 MHz band.”* The only additional provision AT&T cites is Section 1428(d), which
requires FNA to “reinvest amounts received from the assessment of fees ... by using such funds
only for constructing, maintaining, operating, or improving the [NPSBN].”** That provision fares
no better. Reading the word “improving” to confer the authority to operate an entirely different
band of spectrum mentioned nowhere in the Act is untenable—especially given that Section
1428(d) is a restriction on how FNA may spend its funds, not an independent grant of authority.
Thus, even more so than the other two provisions, this provision cannot be read to authorize an
expansion of the NPSBN beyond the bounds described in the Act. More broadly, AT&T attempts

26 Furthermore, the very FCC Order that AT&T cites for the proposition that allowing the Band Manager “to hold an
overlay license for the purpose of sharing it is consistent with Commission precedent,” AT&T Letter at 6, actually
rejected such an arrangement due to commenters’ “legitimate concerns about the costs to spectrum users, both in terms
of financial costs and delays in making spectrum accessible, that may be associated with changing a licensing scheme
in an existing service.” Implementation of Sections 309(j) & 337 of the Communications Act of 1934 as Amended,
Report and Order and Further Notice of Proposed Rulemaking, 15 FCC Red. 22709, 22732 9 44. (2000). Similar
concerns of cost and delay militate against the needless introduction of a sham middleman for the 4.9 GHz band.

27 AT&T Letter at 6 (citing 47 U.S.C. § 1426(b)(1); id. § 1426(b)(4)(D)).

847 U.S.C. § 1426(b)(1).

2 Id. § 1426(b)(4)(D).

30 CERCI Letter I at attachment 11; see also CERCI Letter III at 3-4.

31 AT&T Letter at 7 (citing 47 U.S.C. § 1422(b); id. § 1426(c)(4); id. § 1428(d)).

32 CERCI Letter I at attachment 12 (footnote omitted) (quoting 47 U.S.C. § 1422(b)).

33 CERCI Letter I11 at 4 (alterations in original) (internal quotation marks omitted) (quoting 47 U.S.C. § 1426(c)(4)).
3#47U.S.C. § 1428(d).

6



USCA Case #24-1363  Document #2101193 Filed: 02/18/2025 Page 118 of 128

to blur the lines between two distinct concepts: technology and spectrum. While new technologies
may open fruitful uses for bands of spectrum, state, local, and nonprofit public-safety licensees
were already using the 4.9 GHz band for a decade before Congress created FNA.* Thus, use of
that band cannot possibly be the sort of new technology that Congress intended FNA to adopt.*¢

The only original, specific argument that AT&T adds is that “[t]he Commission cannot and
should not second guess the FNA’s interpretation of its own enabling statute” as set forth in its
comments in this proceeding, which AT&T contends is entitled to Chevron deference.’” However,
the Supreme Court recently overruled Chevron, holding that “[c]ourts must exercise their
independent judgment in deciding whether an agency has acted within its statutory authority, as
the [Administrative Procedure Act] requires.”*® Even if FNA’s comments on this docket were the
kind of agency action with the force of law that was once potentially subject to Chevron
deference—and they are not—after the Supreme Court’s decision, clearly FNA is due no special
deference in its interpretation of the 2012 Act.

The true thrust of AT&T’s statutory interpretation in this matter is revealed in its statement
that granting the 4.9 GHz band to FNA is “[c]onsistent with [Congress’s] vision” for the NPSBN.*
Congress does not legislate by “vision.” It passes statutes with actual text that agencies must
respect. Vague appeals to a broad philosophical “vision” cannot override the plain meaning of the
words Congress has actually written.* The question therefore is not whether Congress would have
wanted FNA to have access to the 4.9 GHz band—and there is no evidence that it did—but whether
Congress said it wanted FNA to be able to expand its spectrum beyond the 700 MHz band. It did
not.

AT&T Retreads Old Ground on the Anti-Deficiency Act (“ADA”). AT&T adds nothing
new to the National Registry of Emergency Medical Technicians’ (“NREMT?”) justifications of
PSSA’s proposal under the ADA, which CERCI’s most recent submission already addressed.*!
Like NREMT, AT&T simply argues that CERCI’s “ADA argument is entirely dependent on its
statutory-authority argument.”? That is not a meaningful response. CERCI’s ADA concerns need
not be “independent” from its statutory-authority concerns in order to provide an additional reason
to refuse PSSA’s overtures.

35 See generally In re the 4.9 GHz Band Transferred from Federal Government Use, Second Report and Order and
Further Notice of Proposed Rulemaking, 17 FCC Red 3955 (2002).

36 Furthermore, AT&T’s suggestion that opponents of PSSA’s proposal want FNA to “remain technologically static,”
AT&T Letter at 4, is inaccurate. Neither CERCI nor any of the proposal’s opponents have suggested any such thing.
Rather, we have explained that the law limits the scope of permissible policies the FCC, FNA, and other federal
agencies can adopt with respect to the 4.9 GHz band. AT&T can and should continue to innovate and invest in the
700 MHz spectrum that Congress has assigned for FNA’s use.

37 AT&T Letter at 6 & n.37; see Chevron U.S.A., Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837, 842-44 (1984),
overruled, Loper Bright Ents. v. Raimondo, No. 22-451, — S. Ct. —, 2024 WL 3208360 (June 28, 2024).

38 Loper Bright, 2024 WL 3208360, at *22.

39 AT&T Letter at 2.

40 See Antonin Scalia & Brian A. Garner, Reading Law: The Interpretation of Legal Texts, 56-58 (2012).

41 See CERCI Letter I1I at 5.

2 AT&T Letter at 8; see NREMT Letter at 4.
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AT&T’s Federal Advisory Committee Act (“FACA”) Arguments Are Meritless and
Misleading. An advisory committee exists under FACA when an agency either establishes or
utilizes a committee. Under PSSA’s proposal, the FCC would both establish and utilize the Band
Manager Selection Committee, clearly subjecting it to FACA twice over. AT&T largely repeats
NREMT’s meritless argument that the Commission would not “establis[h]” or “utiliz[e]™** within
the meaning of FACA a Selection Committee whose members the Commission would appoint,
whose selection criteria the Commission would prescribe, and whose recommendation the
Commission would presumably adopt.** Like NREMT, AT&T takes entirely out of context a D.C.
Circuit decision stating that the term “utilized” has been “given a very narrow interpretation by
the Supreme Court.”® In both that decision and the Supreme Court decision it references, the
putative advisory committee was “established” by a private third party, and the only real question
was whether the government “utilized” it, i.e., whether the government exercised management or
control over the committee.*® The same is true of the case that AT&T erroneously cites for the
proposition that the government must “fund” a committee to “establish” it: the putative committee
formed on its own as a collection of industry participants that later developed a “relationship” with
the EPA, and the court emphasized the lack of funding to explain why the committee also was not
“utilized” by the EPA.*” Here, in contrast, it is indisputable that the Commission would “establish”
the Selection Committee by literally selecting its members and directing them to render advice.*®
The frivolousness of AT&T’s contention is underscored by the fact that PSSA itself proposes that
the Commission direct the Selection Committee to select a Band Manager “within 60 days of the
committee’s establishment*—establishment by whom? All this alone is fatal to AT&T’s
argument, as FACA applies to any committee “established or utilized” by an agency or the
President,* not “established and utilized.”>!

What’s more, the Commission would plainly “utilize” the Selection Committee. Under
PSSA’s proposal, the Commission would set out detailed criteria for the Selection Committee to

$5U.S.C. § 1001(2)(A).

4 AT&T Letter at 8-9; see CERCI Letter III at 5-6 (refuting same argument).

4 Byrd v. EPA, 174 F.3d 239, 245 (D.C. Cir. 1999) (quoting Animal Legal Def. Fund v. Shalala, 104 F.3d 424, 427
(D.C. Cir. 1997)).

6 See id. at 246-47; Pub. Citizen v. U.S. Dep't of Justice, 491 U.S. 440, 452 (1989). Furthermore, in the underlying
D.C. Circuit decision from which Byrd derives the “very narrow interpretation” language, the court actually found
that the putative committee—which was created by a quasi-governmental entity—was utilized by the government
within the meaning of FACA. See Animal Legal Def. Fund, 104 F.3d at 426-31.

47 Wash. Toxins Coal. v. EPA, 357 F. Supp. 2d 1266, 1268-69, 1272-73 (W.D. Wash. 2004). To be clear, there simply
is no requirement that the government fund a committee in order to “establish” it. To the contrary, the D.C. Circuit
has found even an informal group of advisors from the private sector who met regularly to render general advice on
agency reforms to be “established” by the government for purposes of FACA, even though there was no allegation
that the government paid that group’s members. VoteVets Action Fund v. U.S. Dep’t of Veterans Affs., 992 F.3d 1097,
1102, 1105-07 (D.C. Cir. 2021). It is therefore entirely irrelevant for “establishment” purposes that the Selection
Committee’s members would serve on a volunteer basis.

48 PSSA Letter I at 3.

4 Id. (emphasis added).

305 U.S.C. § 1001(2)(A) (emphasis added).

St See Cal. Forestry Ass’n v. U.S. Forest Serv., 102 F.3d 609, 613 (D.C. Cir. 1996) (“In light of our holding that the
Forest Service ‘established’ [the committee] ... we do not reach [plaintiff’s] alternative argument relying on the
‘utilized’ language of the statute.”).
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follow, it would give the Selection Committee a 60-day deadline to make a decision, and it would
actually allow the Selection Committee to choose the entity to whom the Commission would award
the Band Manager license.’? Thus, the Commission would exercise both management and control
over the Selection Committee’s operations.

Finally, AT&T offers no meaningful response to CERCI’s concern that the Selection
Committee would not be “fairly balanced”** for purposes of FACA if only FNA’s allies were
appointed as members, asserting simply that those allies “represent” the public-safety
community,>* and ignoring that numerous other public-safety entities oppose FNA’s expansion
into the 4.9 GHz band, as demonstrated on the record in this proceeding.’> An advisory committee
is not “fairly balanced” if it comprises exclusively members who share a common viewpoint on a
point of controversy with respect to the subject of the advice it renders.”® Nor has AT&T or PSSA
given any assurances that the Selection Committee would satisfy FACA’s procedural
requirements.’’

AT&T Fails to Refute CERCI’s Nondelegation Concerns. AT&T does not adequately
respond to CERCI’s concern that PSSA’s proposal to outsource FNA’s assignment of the 4.9 GHz
band to a Band Manager would violate the private nondelegation doctrine. While AT&T faults
CERCI for “cit[ing] nothing for [the] central premise to its claim”>®—that the Commission would
not retain “authority to approve, disapprove, or modify” the Band Manager’s forced “sharing
agreement” with FNA>—it is PSSA that should cite something to allay that concern. PSSA’s
proposal is devoid of details, and it does not specify any mechanism for challenging or overturning
the Band Manager’s decisions regarding the forced sharing agreement.®® Moreover, “[p]rivate
delegation to a Band Manager is especially problematic where, as PSSA proposes,” the
Commission would be delegating “an authority the Commission itself does not even possess.”®!
Finally, AT&T offers no response to CERCI’s public nondelegation doctrine concerns.?

Fundamentally, AT&T and PSSA cannot have it both ways. They have resorted to a Band
Manager mechanism because they admit the Commission lacks statutory authority to allocate FNA
the 4.9 GHz band directly. To now argue that there is no non-delegation issue because the Band
Manager is essentially the Commission itself only confirms the illegality of PSSA’s proposal.

PSSA’s Proposal Would Not “Protect” Incumbent Users. AT&T suggests that PSSA’s
proposal to “freeze” new entrants from entering the band would “protect[] incumbent users.”%

52 See PSSA Letter I at 3.

$5U.S.C. § 1004(b)(2).

54 AT&T Letter at 10.

35 See supra note 11 (collecting ex parte letters).

56 See NAACP Legal Def. & Educ. Fund, Inc. v. Barr, 496 F. Supp. 3d 116, 143-44 (D.D.C. 2020).
57 See 5 U.S.C. §§ 1008, 1009; CERCI Letter II at attachment 7.
38 AT&T Letter at 10.

% CERCI Letter III at 6.

0 See PSSA Letter I at 2-3.

61 CERCI Letter II at attachment 9.

2 See CERCI Letter I at attachment 13.

03 AT&T Letter at 7.
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But AT&T offers no explanation why. Indeed, the only support AT&T cites for this proposition
explains how a freeze offers benefits to the Commission.®* That is cold comfort to the incumbent
state, local, and nonprofit public-safety licensees in the 4.9 GHz band. The forced sharing
agreement would necessarily encroach upon these licensees’ operations. PSSA’s proposal would
force every single incumbent in the country to coordinate constantly with FNA in every single
geographic area. And even if FNA were given access only to specific licensed frequencies that
incumbents are not currently using, that would still inhibit incumbents’ expansion of operations
within their already-licensed area. Such expansion may be operationally required. It is thus
unsurprising that state and local governments have expressed near-universal opposition to PSSA’s
proposal.®®

Moreover, a freeze on entrants would also bar geographic and frequency expansions of
existing state, local, and nonprofit public-safety users, thereby “strand[ing] investment, upend[ing]
strategic planning, and impos[ing] operational and legal uncertainties” on those entities.®® For
example, in New York City, the Metropolitan Transportation Authority (“MTA”) plans to expand
its “Q” line into Harlem,%” and loss of access to 4.9 GHz spectrum in that area (where MTA is not
yet using that spectrum as part of its existing system) would prevent MTA from reliably
implementing critical emergency call and train control systems there.®® And because the very
concept of an overlay license contemplates that the overlay licensee will absorb underlying
licenses as they lapse, PSSA’s proposal would ensure that FNA “will eventually squeeze out
incumbent licensees” nationwide.*” In sum, incumbents would need protections from FNA.
Without any detail on what form those protections would take, AT&T’s vague assertions that they
would exist rings hollow.

FNA’s Structure, Funding Scheme, and Past Performance Counsel Against Any
Expansion of its Authority. Finally, CERCI reiterates the numerous legal and practical problems
with an expansion of FNA’s responsibilities.

First, FNA has an unconstitutional structure that fails to comply with the Appointments
Clause. AT&T’s contention that FNA’s Board Members are mere “employees” is mired in self-
contradiction. AT&T concedes that FNA is an “agency”’® and that “heads of agencies” are officers
of the United States.”! But who is the “head” of FNA if not its Board? AT&T appears to suggest
that the Board does not exercise similar authority to a unitary agency head because it has 15

64 See id. (noting that a freeze “help[s] preserve the options available to the Commission...” (quoting Temporary
Freeze on Applications for New or Modified Fixed Satellite Service Earth Stations and Fixed Microwave Stations in
the 3.7-4.2 GHz Band, Public Notice, 33 FCC Rcd 3841, 3843 (2018))).

85 See supra note 11 (collecting ex parte letters).

 CERCI Letter II at attachment 4.

67 See Metro. Transp. Auth.,, Second Ave. Subway, phase 2 (last updated Mar. 6, 2024),
https://new.mta.info/project/second-avenue-subway-phase-2.

8 See MTA Letter at 1.

% CERCI Letter II at attachment 4 & n.21 (citing In re Transforming the 2.5 GHz Band, Report & Order, 34 FCC
Red. 5446, 5473 477 (2019)).

70 AT&T Letter at 14.

"Id. at 11-12.

10
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members,’? but it is well-established that individual members of a multimember body that heads
an agency are themselves officers of the United States so long as in leading that agency, they
“exercis[e] significant authority pursuant to the laws of the United States.””® And AT&T cannot
seriously contend that exercising final decision-making authority over the construction and
operation of tens of billions of dollars of congressionally mandated critical infrastructure for the
nation’s first responders does not represent an exercise of significant authority on behalf of the
United States.”* AT&T’s argument that “FNA’s construction and management of a federal
wireless network ... is the government ‘act[ing] in its commercial or proprietary capacity ... rather
than its sovereign capacity”’> is meritless, both because the case it cites for that proposition had
nothing to do with the Appointments Clause,’® and because, as AT&T itself concedes, “FNA’s
mandate is not commercial in nature”—"[i]t is to build, deploy, and operate the NPSBN for the
benefit of public safety.””’

AT&T’s assertion that FNA’s Board Members are merely inferior officers likewise fails.
AT&T points out that FNA was nominally “established ... within the NTIA,””® but it omits that
FNA was established there as “an independent authority,””® and that “[i]t is not enough” for
Appointments Clause purposes “that other officers may be identified who formally maintain a
higher rank, or possess responsibilities of a greater magnitude.”®® AT&T argues that the NTIA’s
limited “control over [FNA’s] purse strings is a constitutionally meaningful form of supervision,”s!
but neither of the cases it cites for that proposition has anything to do with the Appointments
Clause,* and one of the three purported control mechanisms—the authority to borrow money from
the Treasury during FNA’s initial funding period®*—has already lapsed. Another of those
purported control mechanisms, the power to audit FNA’s finances,3* does not entail control at all,
merely oversight. The third control mechanism, the power to approve FNA’s fees,® at most
establishes NTIA supervision of one small aspect of FNA’s operations. The NTIA still has no

2 See id. at 12.

3 Buckley v. Valeo, 424 U.S. 1, 126 (1976), superseded by statute on other grounds as stated in McConnell v. FEC,
540 U.S. 93 (2003); see id. at 124-37 (holding that Federal Election Commission’s Commissioners are officers of the
United States for Appointments Clause purposes).

7 AT&T argues that “[a]n exercise of ‘authority’ typically involves ‘the power to bind’ others,” AT&T Letter at 11
(emphasis added) (quoting Lucia v. SEC, 585 U.S. 237, 245-46 (2018)), but it cites no authority holding that the power
to bind is always necessary. To the contrary, the Supreme Court has held that a special counsel—whose powers
included investigating and prosecuting crimes rather than rendering binding judgments or regulations—was an officer
and not a mere employee. See Morrison v. Olson, 487 U.S. 654, 671 n.12 (1988).

5 AT&T Letter at 12 (quoting Preston Hollow Cap., L.L.C. v. Cottonwood Dev. Corp., 23 F.4th 550, 553 (5th Cir.
2022)).

76 See generally Preston Hollow, 23 F.4th 550.

7T AT&T Letter at 14.

847 U.S.C. § 1424(a); see AT&T Letter at 12.

47 U.S.C. § 1424(a).

80 Edmond v. United States, 520 U.S. 651, 662-63 (1997).

81 AT&T Letter at 12.

82 See generally NFIB v. Sebelius, 567 U.S. 519 (2012); McCulloch v. Maryland, 17 U.S. 316 (1819).

83 See 47 U.S.C. § 1427(a).

84 See id. § 1429(a).

85 See id. § 1428(c).
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control whatever over the vast majority of those operations, such as the building and maintenance
of the NPSBN and the expenditure of the funds FNA raises through fees.

Second, FNA has a constitutionally suspect funding structure. Contrary to AT&T’s
argument, the Supreme Court’s decision in CFPB v. Community Financial Services Association
of America®® does not establish that FNA’s funding structure comports with the Appropriations
Clause. In that case, the Court had no occasion to consider the constitutional limits of fee-based
funding schemes. And as Justice Alito noted, founding-era fee systems were subject to important
limitations. Most notably, if fee-based agencies’ “fees exceeded the costs of providing [their]
services, ... these agencies were required to send the surplus to the Treasury, which oversaw the
collection and use of such fees.”®” FNA, in contrast, is prohibited from returning excess fee
revenues to the Treasury, for it must reinvest excess fees in the NPSBN.%® At minimum, FNA’s
funding scheme raises novel questions that again counsel against an expansion of its
responsibilities.®

Third, AT&T’s exaltation of FNA’s virtues ignores serious concerns of systemic
mismanagement. While AT&T spends significant space praising FNA (and by extension itself)
for the NPSBN’s “success” to date,”? it omits that FNA’s performance in some areas has been so
deficient as to raise repeated alarms within the Department of Commerce, which audits FNA.%!
Specifically, multiple successive reports by Commerce’s Office of the Inspector General (“OIG”)
have found that FNA has mismanaged its finances and performance. CERCI recently filed an ex
parte letter in this proceeding highlighting two OIG reports just from this year that detailed
problems with FNA’s signal strength and its oversight of AT&T.””> But similar problems have
persisted for years, with earlier OIG reports criticizing FNA for, inter alia:

e Accepting prices from AT&T “without additional analysis or justification”;”

e Failing to evaluate the need for or alternatives to certain investments;**

8 601 U.S. 416 (2024).

8 Cmty. Fin. Servs., 601 U.S. at 461 (Alito, J., dissenting).

88 See 47 U.S.C. § 1428(d).

8 See CERCI Letter 111 at 6 (noting CERCI’s constitutional concerns with FNA’s structure are indeed germane to this
proceeding “given that PSSA’s proposal would have the Commission grant vast new resources and responsibilities to
an entity whose constitutionality is suspect and has never been tested”).

% See AT&T Letter at 1-4, 15.

o1 See 47 U.S.C. § 1429.

92 See generally Ex Parte Letter from Kenneth Corey, NYPD Chief of Dept. (Ret.), CERCI Chairman, and Roger C.
Sherman, CERCI Policy Advisor, the Coalition for Emergency Response and Critical Infrastructure, to Marlene H.
Dortch, Sec’y, FCC, WP Docket No. 07-100 (June 24, 2024) (“CERCI Letter IV”); U.S. Dep’t of Com., Off. of
Inspector Gen., O1G-24-027-A, Report: FirstNet Authority’s Lack of Contract Oversight for Device Connection
Targets Puts the NPSBN at Risk of Impacting First Responders’ Use of the Network (June 12, 2024); U.S. Dep’t of
Commerce, Office of the Inspector General, O1G-24-024-A, Management Alert: The NPSBN Band 14 Signal Strength
Does Not Consistently Provide Adequate Band 14 Service for First Responders (May 16, 2024).

%3 U.S. Dep’t of Com., Off. of Inspector Gen., O1G-22-029-A, Report: FirstNet Authority Did Not Have Reliable Cost
Estimates to Ensure It Awarded Two Reinvestment Task Orders at Fair and Reasonable Prices, 8 (Aug. 25, 2022).

%4 U.S. Dep’t of Com., Off. of Inspector Gen., OIG-23-005-A, Report: FirstNet Authority Could Not Demonstrate
Investment Decisions Were the Best Use of Reinvestment Funds or Maximized the Benefits to Public Safety, 5-8 (Nov.
28,2022).

12
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e Relying on biased information from AT&T with respect to certain reinvestment
opportunities;” and

e Failing to independently verify AT&T’s reports that its deployables were functioning
properly for public-safety users.”®

Whatever benefits FNA has provided to public-safety entities, it is clear from these OIG reports
that FNA is currently failing to fulfill its statutory duties with respect to independence, oversight
of AT&T, and the administration of its contract. As CERCI has previously noted, “[d]irectly or
indirectly gifting the 4.9 GHz band to [FNA], which will merely regift it to AT&T to share among
the company’s commercial and public safety users, would not only be unlawful and unwise but,
as these reports show, pose a major distraction from [FNA’s] core mission.”®’

* sk ok

AT&T has done nothing to solve the statutory, constitutional, and policy problems with
PSSA’s proposal to hand over the 4.9 GHz band to FNA. Instead, AT&T breaks its silence only
to shy away from committing to any particular approach, noting vaguely and repeatedly that a
“variety of approaches,” or a “variety of pathways,” or a “variety of means” perhaps could work.
But PSSA and AT&T have not identified any constitutional and legal means to achieve their
desired policy ends, likely because such means do not in fact exist. The Commission should
therefore decline to grant FNA access to the 4.9 GHz band.

Sincerely,

The Coalition for Emergency Response and Critical
Infrastructure (CERCI)

/s/ Roger C. Sherman
Kenneth Corey

NYPD Chief of Dept. (Ret.)
CERCI Chairman

Roger C. Sherman
CERCI Policy Advisor

% Id. at 8-10.

% U.S. Dep’t of Com., Off. of Inspector Gen., OIG-23-012-A, Report: FirstNet Authority Failed to Provide Adequate
Contract Oversight for Its Initial Two Reinvestment Task Orders, 7-9 (Mar. 1, 2023).

7 CERCI Letter IV at 4.
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September 23, 2024
VIA ELECTRONIC FILING

Marlene H. Dortch

Secretary

Federal Communications Commission
45 L Street NE

Washington, DC 20554

Re:  Ex Parte Letter — Amendment of Part 90 of the Commission’s Rules,
WP Docket No. 07-100

Dear Ms. Dortch:

While some law enforcement organizations attempt to speak for the entire law enforcement
community during the ongoing debate over the 4.9 GHz spectrum, we write to make our position
on this issue clear. A labor group has endorsed a plan to transfer the 4.9 GHz spectrum band to
the FirstNet Authority (FNA). In doing so, the organization has insinuated it speaks for the entire
law enforcement community on this matter. It does not. We want to be completely clear - as
members and supporters of the Coalition for Emergency Response and Critical Infrastructure
(CERCI), we are completely opposed to the transfer of the 4.9 GHz band to FNA.

A recent video podcast on the future of public safety communications featuring labor leadership
and FCC Commissioner Brendan Carr focused on the 4.9 GHz band and the intense debate about
the future of this valuable spectrum. During the conversation, the participants failed to address
recent operational challenges experienced by FirstNet and AT&T, which negatively impacted law
enforcement operations and connectivity, and were highlighted by the Department of
Commerce’s Inspector General earlier this year. Even more concerning, they concluded that
transferring the 4.9 GHz band to FirstNet was needed to “protect” the band for law enforcement
and “enhance what we do.” This is not our position and does not reflect the reality of public
safety communications or our members, who are tasked with keeping their communities safe and
secure. Our members are responsible for specifying, building, and maintaining the public safety
communications networks that protect all first responders and the public. Without the flexibility
to maintain redundancy and resiliency in these networks, public safety will be put at risk.

We have expressed our opposition to this proposed transfer many times in previous filings and
in-person conversations with members of the FCC and their staffs. And yet, those pushing for the
transfer continue to misrepresent our position and that of CERCI. Countless state and local users
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of the band have weighed in with the FCC and we believe their voices should be heard. As the
Florida Police Chiefs Association stated in a recent filing: “The proposal by the PSSA to assign
this mission critical band to FirstNet is troubling. While FirstNet, run by AT&T, says it intends to
collaborate with existing leaseholders, there’s no compelling need to make this change and
neither entity understands the local needs like we do.” The reality is that this proposed change
does not meet the needs and concerns of current license holders. The filing continued, “The
PSSA’s proposal is predicated in part on the erroneous, and potentially dangerous, notion that
unused spectrum in the 4.9 GHz band is wasted space. Spectrum is a scarce resource, but in this
case, dedicated public safety spectrum that is not currently in use is critical for redundancy.”

This is the key point that AT&T, the PSSA, and their supporters either miss or refuse to
acknowledge. State and local users need 4.9 GHz spectrum. They rely on it and want to continue
to use it. The AT&T/PSSA proposal is a solution in search of a problem that simply does not
exist. The PSSA and AT&T want to ignore the voices of leaders and rank-and-file state and local
users and create a one-size-fits-all network for all of public safety. To this we say — NO THANK
YOU.

Continued local control of the 4.9 GHz band is needed to ensure states and municipalities can
tailor their networks to meet the needs of their communities. Centralizing this control under a
single national provider would diminish the ability of local agencies to manage their own
systems and introduce risks that could jeopardize public safety. Those who continue to push for it
and in the process, mispresent the legal and practical realities of public safety communications,
should be ashamed.


https://www.fcc.gov/ecfs/document/1090636926376/1
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We once again urge the Commission to reject the proposal to transfer the 4.9 GHz band to
FirstNet and AT&T. The voices of the many local and state entities that rely on this band must be
prioritized over a nationwide carrier seeking to add the band to its commercial spectrum
portfolio. Maintaining local control of the 4.9 GHz band and keeping it a truly public safety only
network is essential for ensuring that public safety communications remain secure, resilient, and
adaptable to the challenges faced by our first responders.

Thank you for your attention to this critical matter.

Sincerely,

/s/ Sheriff Don Barnes
Sheriff Don Barnes
President, California State Sheriffs’ Association

/s/ Mark Dannels
Mark Dannels
Executive Director, Southwest Border Sheriffs’ Coalition

/s/ Joe Frank Martinez
Joe Frank Martinez
Executive Director, Texas Border Sheriffs’ Coalition

/s/ Laura Cooper
Laura Cooper
Executive Director, Major Cities Chiefs Association

/s/ Jonathan Thompson
Jonathan Thompson
Executive Director and CEO, National Sheriffs’ Association
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ADDENDUM H

DECLARATION OF JONATHAN THOMPSON

I, Jonathan Thompson, do hereby declare under penalty of perjury as follows:

1. Iam the Executive Director and CEO of the National Sheriffs’ Association
(NSA), a Petitioner in this case.

2. I have read the foregoing Motion for Stay of NSA and CSSA, and am
familiar with its contents and factual representations.

3. The factual statements contained in the Motion regarding NSA and its
membership are true and correct to the best of my knowledge and belief.

Dated: February 18, 2025

/s/ Jonathan Thompson

Jonathan Thompson
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