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v

GAVIN NEWSOM et al., and DOES
One through TWENTY inclusive.

CIVIL RIGHTS COMPLAINT
PURSUANT TO (Check anej
X 42 US.C. §1983

DEFENDANT(S): | (9 Bivens v. Six Unknown Agents 403 U.S. 388 (1971)

A. PREVYIOUS LAWSUITS
. Have vou brought any other lawsuits in a federal court while a prisoner: & Yes [ No

2. Ifyour answer to “1.” is yes, how many? Iwo from Koklich and Two from Remsen

Describe the lawsuit in the space below, (If there is more than one lawsuit, describe the additional {awsuits on an
attached piece of paper using the same outline.)

Bruce Koklich is a potential Class Representative along with five other potential
Class Representatives. The Defendants were originally five prison employees who are
imvolved in knowingly distributing contaminated drinking water to prisoners. Central
District case No. 5:18-cv-02388-TJH-AGR. The judge is Terry Hatter and the
Magistrate is Alicia Rosenberg. Case is still pending with retained counsel. The
second case is a § 1983 case filed September 21, 2023 and is a Rule 71 Class case
regarding improper taking of Good-Time credits. Case is 5:22-cv-01994. The judge 1is
Sunshine Suzamme Sykes. Case is on Appeal to the 9th Cir. Docket # is 23-379 and
was docketed on Nov, 22, 2023.

Lawrence Remsen 1s a Plaintiff with Schools First Credit Union et al., as Defendants.
Central District case No. is 2:23-cv-06109-CAS-JPK. The Judge is Maame BEwusi-
Mensah, case is still pending judical response on the First Amended Complaint. Case
is regarding breach of contract under Color of State Law in violation of Article T §
10; 5th and 1l4th Amendment violations as well as a violation of State Constitution
Cal. Const. Art. § 9. Case was filed on August 2, 2023. The second case is § 1983
case filed September 21, 2023 and is a Rule 71 Class case regarding improper taking
of Good-Time credits. Case is on Appeal to the 9th Cir. Docket # is 23-379 and was
docketed on Nov. 22, 2023.
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a. Parties to this previous lawsuit: . \
Plaintiff Brdée Koklich, Christopher Camp, Ron Austin etal.

Defendants Dean Borders et al.,

b. Court Central District, Western Division.

c. Docket or case number 5:18-cv-02388-TJH-AGR

d. Name of judge to whom case was assigned __Andrew Barotti

e. Disposition (For example: Was the case dismissed? If so, what was the basis for dismissal? Was it

appealed? s it still pending?) Case is still pending with counsel.

[ Issues raised: § 1983 with multiple COAs including, Elder Abuse, Toxic Tort

Discrimination et al.

Approximate date of filing lawsuit: December of 2018

Approximate date of disposition __Class still has not been certified and Judge Hatter
is pot happy witn coursels erfor

B. EXHAUSTION OF ADMINISTRATIVE REMEDIES

1. [s there a grievance procedure available at the institution where the events relating to your current complaint
occurred? K Yes [ No

I~

Have you filed a grievance concerning the facts relating to your current complaint? OO Yes [XNo

I your answer is no, explain why not __1. § 1983 Plaintiff does no have to file an

administrative remedy. 2. Declarative and Injunctive Relief also not required

to exhaust administrative remedies.

3. Is the grievance procedure completed? O Yes Bl No

If your answer is no. expiain why not See Answer at # 2 above.

4. Please attach copies of papers related to the grievance procedure. N/A
C. JURISDICTION

This complaint alleges that the civil rights of plaintiff Bruce Koklich and Lawrence Remsen

(print plaintiff's name)

who presentty resides ar _ P.0. Box 3100

(mailing address or place of confinementi
were violated by the actions of the defendant(s) named below, which actions were directed against plaintift at
California Institution for Men (CIM) at 14901 Central Ave. Chino, CA. 91710

(institution: city where violation occurredy
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on (date or dates) 11/31/2023 and continuing % Multiple Constitutional Violations
(Claim I} (Claim 1T} (Clmim [T

NOTE: You need not name more than one defendant or allege more than one claim. If you are naming more than
five (5) defendants, make a copy of this page to provide the information for additional defendants.

| Defendans Kathleen Allison - Director /Secretary of CDCR
{full name of first defendant)

1515 "'s" Street, Sacramento, CA. 95811

{full address of first defendant)

California Department of Corrections and Rehabilitation (CDCR) Director
{defendant's position and tile, if any)

resides or works at

The defendant is sued in his/her (Check one or both): Kl individual [ official capacity.

Explain how this defendant was acting under color of law:
Intentionally failed to properly and legally administer Plaintiff's sentences

and unlawfully failed to apply Plaintiff's Good-Time and Participation credits

)

Defendant Jennifer Shaffer - Chief Executive Officer of the BPH ragides or works at
(Full name of first defendant)

P.O. Box 4036, Sacramento, CA. 95811

(full address of first detfendant)

Executive Officer of the Board of Parole Hearings (BPH)
(defendant’s position and fitie, If any})

The defendant is sued in his/her (Check one or both): & individual & official capacity.

Explain how this defendant was acting under color of law:
Usurped CDCR statutory authority and acted in excess of her jurisdiction by

holding unlawful Parole hearings for a Class of inmate expressly excluded.

3 Defendant ROD Bonta - Attorney General of Califormia
. (full name of first defendant)

1300 "'I"" Street, Suite 125, Sacramento, CA. 94244-2500

(full address of first defendant)
Attorney General of the State of California

{defendant’s position and ttle, 1f any)

resides or works at

The defendant is sued in his her (Check one or both): ¥ individual Kl official capacity.

Explain how this defendant was acting under color of law:

Intentionally failed to comply with his mandatory duty to enforce the law and
allowed Plaintiffs credits to be unlawfully taken without a hearing.

(Pg.3 of 27]
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4. Defendant Gavin C. Newsom, Governor of California resides or works at
' (full name of first defendant)

State Capitol, First Floor, Sacramento, CA. 95814
(full address of first defendant)

Covernor of the State of California

{defendant’s position and title, 1T any)

The defendant is sued in his/her (Check one or both): Kl individual Kl official capacity.

Explain how this defendant was acting under color of law:
Failed to assure that California law were uniformity enforced by agencies

under his authority in accordance Pen. Code § 1170(a)(1) Stats 1977 Ch.165 § 15

5 Defendant Fatrica Guerrero, Judge

resides or works at
{tull name of first defendant)

350 McAllister St., San Francisco, CA. 94102-4797
{tull address of first defendant)

Chief Justice, California Supreme Court
(defendant’s position and title, it any}

The defendant is sued in his/her {Check one or both): & individual & official capdcity.

Explain how this defendant was acting under color of law:

Defendant acted under color of law when she transformed Plaintiffs Declaratory

and Injunctive Complaint into a Writ of Mandate in violation of the State

Constitution, then illegally failed to hear the case on the merits in viclation
of both state and federal constitutional law.
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D. CLAIMS*
CLAIM |
The following civil right has been violated:

See: pages 17-19 in attached formal pleading

Supporting Facts: Include all facts you consider important. State the facts clearly, in your own words, and without
citing legal authority or argument. Be certain you describe, in separately numbered paragraphs. exactly what each

DEFENDANT (by name} did to violate your right.

See: pages 13-17 in attached formal pleading

¥ there is more than one claim. describe the additional claim(s) on another attached piece of paper using the same
outline.
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E. REQUEST FOR RELIEF

I believe that T am entitled to the following specific relief:

See: pages 26 & 27 in attached formal pleading

o fn“-f‘)-i BJ—L.[\‘L. N . RS o ROKLICO
\Lete) ntift) Remsen
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1
CASE NO.
2
3
4
5
6
7 IN THE UNITED STATES DISTRICT COURT
8 FOR THE CENTRAL DISTRICT OF CALIFORNIA
9
10
11
12 BRUCE KOKLICH & LAWRENCE REMSEN, Plaintiffs, in Pro Se,
13 vs.
14 KATHLEEN ALLISON, CDCR Sec.: JENNIFER
SHAFFER, Executlve Officer of the BPH;
15 ROB BONTA (4), Cal. Attorney General
JOHN MERCHANT CIM Warden; & GAVIN C.
16 NEWSOM et al, Governor of the State of
California,
17
Defendants, et al.
18
19
20
21 )
22 42 USCS 1983 & 28 USCS 2201-2202
FOR DECLARATIVE & INJUNCTIVE RELIEF.
23
24 -
25
26 Bruce Koklich, V-25135
Lawrence Remsen, C-67186
27 Alpha - 7 (CIM)
Post Office Box No. 3100
28 [Pg.7 of 27]] Chino, California 91708
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§ 1983 TARLE OF CONTENTS
CALIFDORNIA SUPREME QOURT (CSC) ARUSE

Pg. No
PRO SE' § 1983 QV=66 Form . . . . v v o v v v e e ~> 1-6
IITLE PAGE- FORMAL PLEADING . . . v v v v v v v v o e e e oo, > 7
§ 1983 TABLE OF CONTENTS. © & v v v v v v v v e e e e e e -> 8
§ 1983 TABLE OF AUTHORITIES . + . v v v v v v u v o v oot -> 9 %10
T. QUESTIONS PRESENTED. . . . v v v u v v v w e e e e e e -> 11
II. INIRODUCTION . . . . . o L o s vt e e e o e e e e, -> 12
ITI. PROCEDURAL HISTORY AND STATEMENT OF JURTSDICTION . . . . . . . . -> 12
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A. DID THE CSC ABUSE IT'S DISCRETTON WHEN IT FATLED IO
RULE ON THE MERITS AND TRANSFORMED THE DTR PROCEDURAL
DEVICE INTO A WRIT OF MANDATE. . . & v v v v v v v v v o o . -> 17
B. ILLEGAL GOOD-TIME CREDIT TAKING WITH OUT A HFEARING . . . . . -> 19
PLAINTTFFS WERE SPECIFICALLY GRANTED GOOD-TIME CREDITS
UNDER THE DEIERMINATE SENTENCING LAW. THE CSC WAS
SPECTFICALLY SILENT ON HOW OR WHFN THE INDETERMINATE
SENTENCING LAW (ISL) WAS REENACTED FOR CATEGORY 4
ORLESS CRIMES . . . . v vt s e e e e e e e e e, -> 20
D. COURT IS OBLIGAIED TO PROVIDE A HEARING ON SERIOUS
STRUCTURAL DEFECT IN SENTENCING OF THOUSANDS OF
CALIFORNIA PRISONERS DOCUMENTING & SFRIOUS
MISCARRIAGE OF JUSTICE + « v v v 4 v v 4 v o v v e e et . -> 24
VII. PRAYER FOR RELIEF AND CONCLUSION . . + & v W v v v v 0w v o . . . -> 26
VII. VERIFTICATION - 28 U.S.C. § 1746, v v v v v v w s o o . -> 27
TABLE OF APPENDICES. . . . . . . v v v v v v s i o o > i
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Case Name § 1983 TABLE OF AUTHORITIES (Pages 1 of 2) Page No.

Alleyne v. United States,
133 S.Ct. 2151, 2155-65 (186 L.Ed. 315] (2013). . . . . 17 & 25

Armstrong v. Davis
275 F.3d 849, 856 [2001 U.S. App. LEXIS 252987 (2001) . 17 & 23

Deputy Sheriffs' Assn. of San Diego County v. County of San Diego,

223 Cal.App.4th 573, 578 [182 Cal.Rptr.3d 759] (2015). . . . 27

Fairbank v. United States,

18T U.S. 783,729 [21 S.Ct. 6487 (1901). « v . v v o v o . . 24

Garcia v. United States,
528 F.5upp.814, 817 [82 U.S. Dist. LEXIS 12474] (1982) . . . 26

Floyd v. Banding,

54°CaL. 41 43 (1879) v v v v e e e e e 27
Gibbs v. City of Napa,

59 Cal.App.3d 148, 153 [130 Cal.Rptr. 3827 (1976). . . . 14 & 16

Gonzalaz v. Rorla,
2023 °U.S. Dist. LEXIS 214110 at #2 (2023) . . . . . . . . . 20

In re Carl lee Gray,
85 Cal.App.3d 255, 259 [149 Cal.Rptr.] (1978) . . . . . . . 21

. In re Jeanice D.,

28 Cal.3d 210, 213 [168 Cal.Rptr. 455] (1980) . . . . . Passim

In re Stanworth,

33 Cal.3d 176, 181-183 [183 CR 7837 (1982) . . . . . . . 21 & 25

Maine v. Thiboutot,

48TU.S. 1, 20-21 [100 S.Ct. 2402] (1980). . . . . . . . 18 & 22
Neff v. UNUN Provident Corp.,

2015 U.s. Dist. LEXIS 110026 at *17 [2015 WL 503639071 (2015) 19

Nettles v. Grounds,

830 F.3d 922, 935 (2016) « v v v v v h e e e e e e 20
People v. King,

5 Cal.bth 59, 66 [851 P.2d 277 (1993). . « « v v v v v v o . . 22
Palermo v. Stockton Theaters Inc.,

32 Cal.2d 53, 58-5917%5 P.2d 17 (1948). . . . . . . . . . . 14
People v. Saffell,

25 Cal.3d 223, 236 [157 CR 897) (1979) . . v v v v v v o . . 13
People v. West, |

/0 Cal .App.248, 256 [1999 Cal.App. LEXTS 158] (1999) . . . . 21
Steffell v, Thompson

hES SIS, 454 (94 S.CE. 1209] (1974) + « o v v v . . . 26
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The Fair Kohler Die & Specialty Co.,

228 U.S. 22, 2533 S.Ct. 410] (1913)

Thome v. Macken,

58 Cal.App.2d 76 [136 P.2d 116) (1943)

Tome v. Gastelo,

2019 U.S. Dist. LEXIS 29655 at *31 (2019)

Twin City Pipe Line Co. v. Harding Glass Co.,

283 U.S. 353, 357 [51 S.Ct. 4767 (1931)

United States v. Classic,

313 U.5.7299,7326 [61 S.Ct. 1031] (1941)

William Young v. Jacquez,

20230.5."Dist. LEXIS 200570 at *2 (2023)

Wolff v, McDonnell,

418 U.S. 538, 553-557 [94 S.Ct, 2063] (1974)

Cal. Const.
Cal. Const.
Cal. Const.
Cal. Const.
Cal. Const.

- Cal. Const.

Cal. Const.
Cal. Const.

Magna Carta
U.S. Const.
U.S. Const.

Cal. Gov.
28 U.S.C.
28 U.S.C. §
42 U.S.C. §

SB-42 Determinate Sentencing Law
AB-476 Stats 1976 Ch.1139 § 273

Penal Code
Penal Code
Penal Code
Penal Code
Penal Code
Penal Code
Penal Code

Proposition Seven (Prop. 7)

------

CALIFORNTA AND UNITED STATES CONSTITUTIONS
Art. I §9
Art. T § 28
Art. 11 §
Art. TIT §
Art. IV §
Art. IV §
Art. VI §
Art. VI §

Rule 45
11th Amendment
14th Amendment

BILLS AND STATUTES

2201 & 2202 Federal DIR Statute
1983

13, 15, 16, 20,
13, 15, 16,

12 & 13

190

190.4 - Grater Crime with Lesser flat term of 25

187

1170(a)(1) Stats 1977 Ch.165 §15 11,

1170.2

2931 Codified Good-Time Credit authority i1, 14,
11, 14, 15,

TREATISE

16 AM Jur.2d § 23 (1998)
Rule 60 Baylor L. Rev. 993, 999
Witkin & Epstein Crim. Law 2nd Vol. §§ 1554-1557
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I. QUESTIONS PRESENTED to the

CENTRAL DISTRICT COURT (CDC) REGARDING
VIOLATIONS OF BOTH STATE AND FEDERAL CONSTITUTTONS
AND FEDERAL AUTHORITY BY CALIFORNIA SUPREME COURT (CSC)

Did the CSC violate both State and Federal Constitutions (See: Cal. Const. Art
I§ 28(b)(8) & Art. VI § 14) and United States Supreme Court (USSC) controlling
authority when the CSC refused to issue a decision on the merits knowing there
was a lack of jurisdiction over the repealed ISL and its sentencing structure
which continues to be in direct conflict with the Legislative Declaration
stating the Purpose and Policy of the Determinate Sentencing Law.

Did the CSC vielate Bruce Koklich and Lawrence Remsen's First Amendment Right
under color of State Law to Petition for Declaratory and Injunctive Relief
(DIR) when they had their contract and liberty interest at stake violated when
the Defendants failed to enforce the provisions of the law and unlawfully took
their earned Pen. Code § 2931 Good-Time and participation credits taken without
notice or a hearing?

Did the CSC justices lose their immunity when, under color of state law, they
failed to follow the Legislative Declaration in Pen. Code § 1170(a){(1) and
issue a merits opinion on the DIR in violation of USSC and CSC auathority (See:
Cal.Gov. Code §815.6 Cf. Cal. Const. Art. VI § 14; Cf. Stats 1977 Ch.165 § 15)7?

Did the CSC abuse it's discretion and under color of state law, disregarded the
indisputable fact that the California lLegislature had repealed the States
Indeterminate Sentencing Law (ISL) and Replaced it with the Determinate
Sentencing Law (DSL) knowing that changing Legislative Policy is not subject to
the initiative process and in order to reenact the ISL the Voters would have
had to reenact the repealed ISL along with its purpose and policy and this
never happened. Does this fact entirely and completely eliminate the Judicial
branches jurisdiction to sentence persons to uncertain punishment for the
offense to be decided by the same branch of government charged with the
person's prosecution (See: Cal. Const. Art. IV § 9 & Art. ITI § 3)7?

Did the CSC violate and ignore State and Federal authority when they knew that
State Legislator Briggs could not lawfully use the initiative process via
Proposition Seven (Prop.7) when he did not have the votes for a Referendum, to
circumvent DSL Legislative Policy (passed as an urgency measure) which mandated
the Repeal of the ISL and the codification of the DSL for all crimes, and are
Plaintiff's entitled to a Jury Trial to establish a lack of jurisdiction based
on federal law?

Did the CSC establish its abuse of discretion under color of state law when it
acted with a lack of jurisdiction, violated the Rule of Law, and ignored
controlling USSC and CSC precedent which forbids the use of an Executive Branch
Non-Constitutional Ministerial Agency to fix or extend immate prison terms
before and after there term fixing and extending power and jurisdiction were
repealed in violation of the Eighth and Fourteenth Amendments as well as
Alleyne, Infra.?

[Pg.11 of 27]
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II. TINTRODUCTION

1. BRUCE KOKLICH and LAWRENCE REMSEN collectively (Plaintiff's) are
also unlawfully and wrongly labled as Respondents in the above entitled
matter as Plaintiff's Complaint was wrongfully transformed from a
Complaint for Declaratory and Injunctive Relief (DIR) into a Writ of
Mandate by the Judicial Branch Defendant, Chief Justice of the California
Supreme Court (CSC) Patricia Guerrero acting in her individual capacity in
violation of USSC presedent. The additional and culpable Fxecutive Branch
Defendants acting outside or in conflict with their conferred authority
are: KATHLEEN ALLISON, Fxecutive Secretary of the California Department of
Corrections and Rehabilitation (''Allison or CDCR'); JENNIFER SHAFFER,
Senior Fxecutive Officer of the state parole agency aka. Board of Parole

Hearings ("'Shaffer or BPH"); ROB BONTA, California Attorney General

~("Bonta or AG") and GAVIN NEWSOM Governor of the State of Califormia

(""Newsom or Governor") collectively (Defendants).

2. The Central District Court ("'CDC") has jurisdiction and standing
to decide State Law Issues when the Supreme Court of the State fails to
follow statutory law and unlawfully acts under color of law to violate the
state constitution and Plaintiff's civil rights by refusing to issue
decision on the merits (See: Cal. Const. Art. VI §§ 13 & 14). Plaintiffs
case shows that a Civil Rights case can proceed when Defendants, et al.,
act under the color of state law refuses to follow state law and decide
the case on the merits in violation of the California Constitution and
Federal auathority.

IIT. PROCEDURAL HISTORY AND STATEMENT OF JURISDICTION
3. Plaintiff's filed their Initial Complain for Declaratory and

Injunctive relief on June 14, 2023. The CSC Defendant unlawfully

{Pg.12 of 27]
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transformed Plaintiff's Declaratory and Injunctive Complaint (hereinafter
"DIR") on July 7, 2023. Defendants CSC wrongfully dismissed the now
transformed DIR to a Writ of Mandate and denied it on November 1, 2023.
IV. STATEMENT OF FACIS AND [AW

4. On March 26, 1975 the California Department of Justice Attorney
General Evelle Younger stated the Indeterminate Sentencing Law (ISL) was a
failed experiment and expressed his support for Senate Bill 42 (SB-42)
which repealed the ISL in California and provided a "'Seven Category
Sentencing Structure™ of Determinate and fixed prison terms aka. the
Determinate Sentencing Law (DSL) (See: Appendix # 1 at Pg.2).

5. On September 1, 1976 California Legislator John v. Briggs issued a
strongly worded 'most violent crime wave California has ever experienced"

letter to then Governor Jerry Brown in an attempt to unlawfully influence

- Governor Brown to veto SB-42 and it's Seven Category Sentencing Structure

to stop the ISL from being repealed (which failed). The September 1, 1976
letter is evidence that Briggs' goal was to prevent the repeal of the TSL
and it's uncertain and extended terms of punishment for crime for personal
and financial gain (See: Cal. Const. Art. IV § 15.)

6. On July 1, 1977 the California Legislature passed AB-476, Stats,
1977 Ch. 165 § 15, operative July 1, 1977 as an unchangeable Urgency
statute rewriting the bulk of SB-42, but retaining its Seven category
sentencing structure. In that Rill the Legislature declared the the
Purpose and Policy for imprisomment for all crimes committed on or after
that date was punishment for the crime itself (See: SB-42 at Appendixes #
3& 4). In short, the Legislative Declaration in Pen. Code § 1170(a)(1)
controls all other Pen. Code mandates including Pen. Code § 190. (See: |

People v. Saffell, 25 Cal.3d 223, 236 [157 CR 897] (1979); Cf. 16 Am Jur

[Pg.13 of 27]
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2d § 23 (1998) [Public Policy of Determinate Sentencing must prevaill; Cf.

Twin City Pipe Line Co. v. Harding Glass Co., 283 U.S. 353, 357 [51 S.Ct.

476]) (1931); accord Thome v. Macken, 58 Cal.App.2d 76 [136 P.2d 116]

(1943).) Fourteen months later by way of Prop. 7 Senator Briggs did
indirectly by Initiative what he could not do by Referendum because he did
not have the votes to try to defeat the repeal of the ISL by way of
Initiative; by adopting the term to life sentencing structure from the
repealed ISL without reenacting it according to Art, IV § 9 (See: Gibbs v.
City of Napa, Infra, at Pg.153). However Plaintiffs posit that because
the DSL was the only sentencing law that was enacted on Nov. 7, 1978, it
was adopted into Prop. 7 as a matter of law along with it's Seven Category
Sentencing Structure, and the mandatory P.C. § 2931 Credit earning law
that was ratified, subsumed and incorporated into the Proposition Seven
(hereinafter "Prop. 7") Initiative (See: Appendix #5 Prop.7:; CF. Appendix
#3). This codification process is confirmed by controlling California
Supreme Court (CSC) authority followed for some 75 years:
"It is a well established principle of statutory law that, where a
statue adopts by specific reference the provisions of another
statute, regulation, or ordinance such provisions are incorporated
in the form in which they exist at the time of the reference and
not as subsequently modified, and that the repeal of the
provisions referred to does not affect the adopting statute, in
the absence of a clearly expressed intention to the contrary"

(See: Palermo v. Stockton Theaters Inc., 32 Cal.2d 53, 58-59 [195
P.2d 1] (1948).

7. As stated above, when the Prop. 7 Initiative was passed by the

voters on November 7, 1978, they adopted, by necessity, the DSL and it's

Seven Category Sentencing Structure because the ISL no longer existed due
to repeal. Therefore all prisoners were subject to DSL sentences, even
those with ISL terms whose crime was committed before the repeal of the

ISL prior to July 1, 1977 who were already sentenced and incarcerated.

[Pg.14 of 27]
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In order to meet constitutional standards the DSL was retroactive so
that ALL TSL sentences (pre and.post Prop. 7) were, pursuant to Penal Code
§ 1170.2, to be provided DSL terms set forth in the Seven category
sentencing structure terms (See: Appendix # 4 at AB-476 at Pg.17:26-36).

8. On October 7, 1978, as stated in Prop.7's title, the Briggs
Initiative was touted as the "murder penalty Initiative" and was, inter
alia to increase the punishment prescribed by Pen. Code § 190 into 25 and
15 year terms were parole was prohibited except as reduced "subject to"
contractually earned Penal Code § 2931 Credits (See: Appendix # 5 at Prop.
7's title; Cf. Cal. Const. Art § 9; Cf. Pen. Code § 190.4; accord Wolff v.
McDonnell, 418 U.S. 538, 553-557 (94 S.Gt. 2963] (1974).) All Federal and
State controlling authority addressing Pen. Code § 2931 confirms that

these credits were mandatory Alegory Contract Credits and not

- discretionary as they provided a protected Federal Liberty Intererst.

Despite the fact Plaintiffs are seeking to have the sentencing laws
enforced according to there terms and provisions as they existed on July
1, 1977, based on the Legislative Declarations in Penal Code § 1170(a)(1),
it is important to note that Prop. 7's title shows that both the 15 and 25
year terms prohibited parole except subject to Good Time Credits (See:
Wolff, Supra; Cf. Appendix # 5 at Legislative Declaration and title of
Prop.7). No where in Prop. 7's Title or it's text was ANY type of

ministerial parole agency mentioned or re-vested with the Purpose, Policy,

Ways, or Means (PPWM) nor the power to fix or extend terms or hold so

called suitability hearings for crimes that called for punishments for
less than SB-42 Category Five or less than Straight Life. In Point of
fact, on July 1, 1977 the parcle agency's jurisdiction was confined to SB-

42 category five crimes only. (See: SR-42 and it's Seven Category

{Pg.15 of 26]
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Sentencing structure in Appendix # 3 at Sentencing Classifications at
Pg.2).

9. Plaintiffs posit that on October 7, 1978 Prop.7 was and is ''Void
on its Face" by operation of Law for multiple reasons: A. Legislator
Briggs violated the State Constitution (See: Cal. Const. Art IV § 8 by
unlawfully using the Divine credibility of the California Legislature and
his stature as a State Senator which was attached to the Briggs Initiative
for the illegal purpose of implying trustworthiness when there was none.
Briggs was shortly thereafter removed from office (forced to resign) for
unlawful misconduct; B. The Prop. 7 Initiative was illegal and Void as
Briggs tried to undo and cancel a Legislative statute and its purpose and
declaration (See: SB-42 at Appendix #3 and AB-476 at Appendix #4) which

is beyond the reach of an indirect and backhanded attempt to invoke a

- referendum process to repeal SB-42 & AB-476. Watershed authority

supported by 13 citations confirms this misconduct and illegal fact:

"It is settled that an initiative ordinance may not be used to
undo such an act which is beyond the reach of referendum
proceedings. "A proposed initiative ordinance cannot be used as an
indirect or backhanded technique to invoke the referendum process"
where the latter process is unavailable." (See: Gibbs v. City of
Napa, 59 Cal.App.3d 148, 153 [130 Cal.Rptr.382] {1976).

10. On July 7, 2023 CSC justice Particia Guerrero abused her

discretion when she ignored watershed legal facts showing a complete lack

of jurisdiction to impose uncertain punishment for crime, then retaliated
against Plaintiffs by transforming their original jurisdiction Complaint

from a Declaratory and Injunctive relief pleading into a Writ of Mandate

conspiring with her peers to conceal the truth and purposefully failed to
address the merits in any manner.

11. On November 1, 2023 CSC justice Patricia Guerrero violated the

[Pg.16 of 27]
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Rules of Professional conduct and the Magana Carta Rule 45 when she
dismissed Plaintiffs case using the incorrect procedural device of a Writ
of Mandate without a hearing (filed as an original jurisdiction DIR) and
refused to address, in any manner, the Federal or State questions
presented in the DIR complaint.,
V. ARGUMENT AND GROUNDS FOR RELIEF
A. DID THE CSC ABUSE IT'S DISCRETION WHEN IT FAILED TO
RULE ON THE MERITS AND TRANSFORMED THE DIR
PROCEDURAL DEVICE INTIO A WRIT OF MANDATE
12. The CSC sought to modify the DIR so that Defendants could avoid
the requirement that the complaint must be heard on the merits, using an
unlawful transformation of an Declaratory and Injunctive Relief action to
a Writ of Madate and provided a illegal vehicle for the court to treat the
pleading in a discriminatory manner and deny the DIR without a hearing.
Ihis unlawful conduct violates both state and federal law:
"American jurisprudence has a long history of allowing the
Plaintiff to sculpt his lawsuit by selecting the initial forum as
well as the claims and defendants that he will join." (See: The

Fair Kohler Die & Specialty Co., 228 U.S. 22, 25 [33 S.Ct. 410
(1913): Cf. Rule 60 Baylor L.Rev, 993, 999 (2008).)

13. The Complaint confirms facts that show that the Indeterminate
Sentencing Law (ISL) was repealed along with the Purpose, Policy, Ways and
Means necessary for its existence such as the Parole Agency's power to fix
or extend terms of confinement. The United State Supreme Court (USSC)
also eviscerated the Board's power to extend or fix terms of confinement
10 years ago and noted the parole agency's jurisdiction was confined to

SB-42 category 5 only (See: Armstrong v. Davis, 275 F.3d 849, 856 [ 2001

U.S. App. LEXIS 25298] (2001); Cf. Alleynme v. United States, 133 S.Ct.

2151, 2155-65 [186 L.Ed.2d 315] (2013). Any ISL claim supported by off-

point or non-applicable authority that a 25 to life or a 15 to life

[Pg.17 of 27]
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sentence (as enacted by Prop. 7) is not a DSL minimum term must be

supported by proof that the ISL was lawfully reenacted by the voters or

some other lawful means. This is a classic case of state officials

refusing to enforce state and federal law providing jurisdiction and

standing for this honorable court to decide the merits of both state and

federal constitutional claims:

| "We have stated, for example, that a major purpose of the Civil
Right Act was to "imvolve the federal judiciary' in the effort to
exert federal control over state officials who refused to enforce

the law (Citation) (See: Maine et al, v. Thiboutot et vir., 448
U.S. 1, 20 [100 s.ct. 25027 (1980).

14. Plaintiffs posit that it is fundamentally unfair and a violation
of their right to petition. It is unlawful to evade or refuse to enforce
the law and to use falsified procedures to deprive those discrimated
against, a constitutional right by a wrongdoer clothed in authority.

"Misuse of power, possessed by virtue of state law and made
possible only because the wron%doer is clothed with the authority
of state law, is action taken "under color of" state law. (See:

United States v. Classic, 313 U.S. 299, 326 [61 S.Ct. 1031]
(1941).

15. Please take notice that Plaintiffs posit the facts presented
plead a credible case of fraud, conspiracy and fraudulent concealment by
multiple judicial and executive branch defendants., Moreover, as Rule 45
of the Magna Carta makes clear, no justice would ever modify a simple DIR
procedural device and then dismiss a complaint after illegal
transformation where the facts show that thousands of California prisoners
are illegally confined past their contractually earned Good-Time statutory
granted DSL release date. The intentional silence, misconduct and failure
to follow state law and constitutional mandate by a court officer
specifically directed at a clearly pled complaint could be construed as

criminal misconduct by a State officer of the Court. (See: California

(Pg.18 of 27]
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Rules of Professional Conduct). The plaintiffs are due trust and
confidence from the CSC defendant including a hearing on the merits, but
were denied that federal right:

"It has also been recognized that silence can constitute
fraudulent concealment "only where there [was] a affirmative duty
to disclose because of a fiduciary relationship between the
parties or a similar relationship of trust and confidence." (See:
Neff v. UNUN Provident Corp., 2015 U.S. Dist. LEXIS 110026 at *17
2015 WL 5036390 (2015).

16. Certainly Plaintff's should have trust and confidence that the
CSC would not intentionally be silent and ignore the fact that Plaintiff's
are due a fair hearing on the merits based on a similar trust and

confidence relationship with the States Highest Court. But none was given

by the CSC. The CSC recognized the impact of the thousands of wrongly

sentenced prisoners as early as November 7, 1978 and again in 1980 and now

issued a dismissal to conceal and cover-up the misconduct of other

judicial and executive branch [conspirators] (See: In re Jeanice D.,

Infra, at Pg.221.)

B. ILLEGAL CONIRACIUALLY EARNED CREDIT TAKING WITHOUT A HFARING

17. The CSC intended to remain silent on the pleading fact that
Defendants named in the DIR (See: Appendix #7) confiscated and took
Plaintiff's Good Time Credits without a hearing (See: Appendix 7 at Pg.12
of 23). Both State and Federal law continue to be violated when wrongly
confiscating and taking federal Liberty Interest Good Time credits that
are a contracted right to reduce ones sentence and continues to be
protected by State and Federal constitutional authority ( See: Appendix #7
Ibid.) Ninth Circuit authority additionally allows standing when, as

here, early release is not a factor nor was it pled in any manrer:

[Pg.19 of 27]
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"In contrast, if a favorable judgment for the petitioner would not
"necessarily lead to his immediate or earlier release from
confinement, "he may assert his claim only under 42 U.S.C. § 1983,
Nettles v. Grounds, 830 F.3d 922, 935 (9th Cir. 2016). (See:
Gonzalez v. Borla, 2023 U.S. Dist. LEXIS 214119 at *2 (2023).

18. Plaintiff's are, Inter Alia, challenging the procedure for taking
Good-Time credits without a hearing to pursue damages only. The Complaint
does not seek Restoration of Credits, nor does it challenge Appellants
conviction or sentence. And only seeks damages allowed under § 1983 and
the supporting authority therein. The evidence regarding improper
sentencing is only advanced as evidence of misconduct proving that the
Defendants did not follow proper procedure when the Good-Time credits were
wrongly withheld without a mandatory hearing. Although Plaintiffs are not
seeking earlier release the CSC knows that even if the DIR Complaint was
Granted Plaintiffs entitlement to be released must be in accordance with
the purpose & policy for the law as declared by the Legislative policy in
effect on July 1, 1977 after the ISL's repeal effective July 1, 1977 (See:
SB-42 [1976] and AB-476 [1977], Stats 1976 Ch.139 and Stats 1977 ¢h. 165):

"Thus, a claim should proceed in habeas only if the petitioner's
success on that claim would 'necessarily demonstrate the
invalidity of confinement or duration.' (citation). 'A civil
rights action, in contrast, is the proper method of challenging
conditions of ... confinement' (citations). '[cJonstitutional
claims that merely challenge the conditions of a prisoners
confinement, whether the inmate seeks monetary or injunctive
relief, fall outside 'of the habeas core and must be raised as as
civil rights claim. (citations) (instructing civil rights

action'). (See: William Young v. Jacquez, 2023 U.S. Dist. LEXIS
200570 at *2) (7023).

C. PLAINTIFF'S WERE SPECIFICALLY GRANIFD GOOD-TIME CREDITS UNDER
THE DETERMINATE SENTENCING LAW. THE CSC WAS SPECIFICALLY
SILENT ON HOW OR WHEN THE INDETERMINATE SENTENCING LAW
(ISL) WAS REENACTED FOR CATEGORY 4 OR LESS CRIMES
19. The CSC Defendant appears to be involved in a conSpiracy with

mass incarceration and will not support that 15 year sentences granted by

(P2.20 of 27]




Case 5:24-cv-00721-FLA-MAA Document 1 Filed 04/05/24 Page 21 of 105 Page ID #:21

10

11

12

13

144

15

16

17

18

19

20

21

22

23

24

25

206

27

28

Prop. 7 are Determinate Sentences and are required to receive Good-Time
Credits (See: Appendix # 5 Prop. 7's Title) which specifically provides
for Contractually Earned Credits to reduce 15 and 25 year Sentences. The
ISL was repealed and never reenacted for category 4 and below crimes,
please review the Enrolled Bill Report (See: Appendix #6) which confirms
and explains at Page 4, that:

"SB-42 generally replaces the indeterminate sentence with a
determinate sentence imposed by the trial court at the time of
sentencing. The exceptions [because they are already are
determinate sentences and have been so declared for over 60 years]
are capital crimes and those offenses having Straight Life
Sentences, with or without possible parocle.” (See: Appendix # 6

at Pg.4.)
20. Additionally supportive of the lack of evidence that the ISL was

ever revived is appellate authority from the Fifth Appellate District,

which confirms:

"Effective July 1, 1977, California repealed its indeterminate
sentencing law. On that date, the Uniform Determinate Sentencing
Act of 1976, as amended by statutes in 1977, became operative.
The DSA [aka DSL] returns the sentencing power to the courts, but
requires sentencing judges to impose the 'middle' of three
statutorily determined lengths of incarceration for a crime,
unless there are 'circumstances in aggravation or mitigation,' in
which case the longer or shorter period will be imposed.
(citation) (See: People v. West, 70 Cal.App.248, 256 [ 1999
Cal.App. LEXIS 158 ] (1999); CE. In re Carl lee Cray, 85 Cal.App.3d
255, 259 [149 Cal.Rptr.4l6] (19787

21. Straight Life Sentences are Determinate terms under the DSL as
they were under the ISL. They are provided for the crime of Kidnapping
and the most serious of murder cases and are distinguished from 15 and 25

Determinate sentences enacted in Prop. 7. (See: Tome v. Gastelo, 2019 U.S.

Dist. LEXIS 29655 at *31 (2019); accord In re Jeanice D., 28 Cal.3d 210,

222-228 [168 Cal.Rptr. 455] (1982). During the In re Jeanice D., Supra,

and In re Stanworth, Infra., argument the Attorney General posited that a

25 to Life Sentence was a Determinate Life Sentence with a Minimum parole

date uncer the DSL. California Supreme Court Justice J. Richardson argued
[(Pg.21 of 27]




Case 5:24-cv-00721-FLA-MAA Document 1 Filed 04/05/24 Page 22 of 105 Page ID #:22

10

11

12

13

141

15

16

17

18

19

20

21

22

23

24

25

26

27

28

that the Indeterminate Sentencing Law was not revived or reenacted by the
passage of Prop. 7 and you can't have a Indeterminate sentence before or

after repeal of the ISL (See: In re Jeanice D., Supra, 222-228; Cf. People

v. King, 5 Cal.4th 59, 65-67 [19 CR.2d 233] (1993).) Any speculative or
ludicrous claim that a 15 or 25 year term established by Prop. 7 are
somehow an Indeterminate sentence must confirm and specifically explain
how Good-Time Credits provided by Prop. 7 to shorten the prisoners
sentence release date can be possible after the Parole Agency's power to
fix or extend terms for category 4 and below crimes was taken and
specifically removed. (See: Appendix #8).

22. Please take notice that Plaintiffs posit that when the CSC
Defendant realized the compelling authorities that Appellants were
documenting and supporting with the Rule of Law (both statutory, common
law and constitutional law) that would affect every prisoner who was
impacted by the repeal of the ISL and then continued the conspiracy to
fraudulently abuse and continue to use those taxpayers funds for an
unlawful purpose, the CSC with foreknowledge under color of state law and
with bias intent refused to provide a hearing on the merits in violation
of the state constitution and Federal Law making this action cognizable

under § 1983. The CSC is required to follow State Constitutional law and

USSC authority (See: Maine v. Thiboutot, Supra, at 20-21,) disecriminating

against part of the DSL class without providing a Due Process hearing on
the merits in violation of the 14th Amendment as shown by statute, is
strong evidence which confirms that after its repeal, the ISL was never
lawfully reenacted. Once shown, pled and confirmed the CSC Defendant
intended to evade those compelling facts. The CSC Defendant failed to

follow the Rule of Law, which continues to violate the state and federal

(Pg.22 of 27]
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constitutions and show an ongoing attempt to avoid addressing the repeal

of the ISL, including the lack of the Purpose, Policy, Ways and Means

(PPWM), allowing the Parole Agency to even operate in any manner against
the class for which the DSL was created (See SB-42 & AB-476 and Parole
Agency repealing authority at Appendix # 4, 5 & 8).

23. Please take notice that the CSC failure to provide a merits
decision in violation of Cal. Const. Art. VI § 14 of the State

Constitution avoids and skips the unrefutable fact that NO COURT HAS EVER

ADJUDICATED ON THE MERTTS the facts that the ISL was repealed and NEVER
REENACTED" for the crimes listed in SB-42 Category one through seven, and
ignores that the DSL was to be retroactively applied to those whose TSL
crime that was committed prior to the ISL's repeal (See: Pen. Code §

1170.2). There is NOTHING in Prop. 7 nor Pen. Code § 190, as modified in

" Prop. 7 that suggests or implies that 2nd degree P.C. § 187 (a SB-42

Category 4 crime) was or could be transformed into an indeterminate

sentence after the ISL was repealed. (See: Association for Retarded

Citizens v. Dept. of Developmental Servaices, 38 Cal.3d 384, 390-394 [211

CR 758] (1985). Furthermore, Pen. Code § 2931 credits to reduce 15 and 25
year terms were specifically provided in Prop. 7's title which strongly
confirms that the Parole Agency had no jurisdiction or authority to fix or
extend any terms of confinement. The Ninth Circuit also confirms that the
parole agency's jurisdiction (if it had any) is limited to life crimes,

not 2nd degree P.C. § 187 category 4 crimes:

"It conducts parole hearings for prisoners sentenced to a term of
life with the possibility of parole [a Determinate Sentence] who
are the only adult prisorers subject to such hearings under
California law.™ (See: Armstrong v Davis, 275 F.3d 849, 856 {2001
U.S. App. LEXTS 25298 ] T2001) (Enphasis added).

[Pg.23 of 27]
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24, The fact that the ISL was never partially revived baits the
question by what authority of law Senator Briggs could even use to execute
the People's Initiative process when he could not use the legislative
referendum process, much less transform a Category Four SB-42 crime into
an Indeterminate sentence without the subject being presented to the

voters (See: Cal. Const. Art. 11 § 8 & Art. IV § 9; Cf. Fairbank v. United

States, 181 U.S. 283, 294 [21 S.Ct. 648] (1901).) The California Supreme

Court court itself via the distinguished Justice J. Richardson confirmed

that the ISL was never reenacted or revived:

"There is nothing whatever in the text of the measure {Prop. 7]
itself nor 1ts accompanying analysis which su ests that the ISL
would be partially revived, or that new indeterninate life ~—
sentences therefore would be moderated. To the contrary, voters
were told other wise." (See: In re Jeanice D., 28 Cal.Zd 210, 221
[169 Cal.Rptr. 455] (1980), (Dissent on a different juvenile
matter) [Fmphasis added].

D.  COURT IS OBLIGATED TO PROVIDE A HEARING ON A SERTOUS
STRUCIURAL DEFECT IN SENTENCING OF THOUSANDS OF
CALIFORNIA PRISONERS DOCUMENTING A SERIOUS
MISCARRIAGE OF JUSTICE

25. The CSC Defendant knew and understood the facial fact that NO
COURT HAS EVER ADJUDICATED or identified how, in conflict with the

Legislative Declaration in Pen. Code § 1170(a)(1), and Prop. 7's Title

Page enactments, the ISL could be transformed back into operation when the

Legislature specifically repealed the "PURPOSE, POLICY, WAYS, and MEANS

(PPWM) necessary for uncertain punishments to exist. This Complaint shows

that Plaintiff's could not be constitutionally sentenced under the
repealed ISL. The CSC Defendants canmot state or imply how the ISL was
reeacted after repeal. No court should just pronounce a law back into
existence after it was previously repealed. The CSC Defendant cannot
avold or explain the fact that the ISL was repealed and NEVER reenacted

for category 4 and below crimes. It is an undisputed fact that the ISL

[Pg.24 of 26]
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was repealed for all crimes with the term setting power returned back to
the courts, See: Pen. Code §§ 12 & 13.

26. Regardless of the overwhelming evidence of a "Miscarriage of
Justice"” by the CSC Defendant by not allowing Plaintiff's facts to be
adjudicated on the merits, the conduct documented on this record shows a
blatant lath Amendment violation of Plaintiff's Federal and State
constitutional Rights. For Example, by what law can a grater punishment

be imposed for the lesser crime? (See: In re Stanworth, 33 Cal.3d 176,

181-183 [183 CR 783] (1982),) which demonstrates an outrageous
disproportinate sentence suffered by those within the class discriminated
against (See: Appendix # 5) documenting that Prop. 7 at Pen. Code § 190.4
where the Court fixes the DSL term at 25 years, flat time when a special

circumstance allegation is not proven. [Emphasis added]. The point is,

why should the California Taxpayers have to fund the costs of keeping a
person imprisoned beyond his contractually earned Pen. Code § 2931 release
date the same as all other prisoners within the purpose of the DSL? This
abuse continues to cause gross disproportiocnality and 14th Amendment
violations. These constitutional. depravations continue to be based on
false facts that were reactivated from thin air that caused the excessive
incarceration beyond the term fixed by an immates earned credits based on
facts that have never been found true by a jury, which is an additional

violation of USSC controlling authority (See: Alleyne v. United States,

Supra, at 2155-65 (2013).

27. The Prop. 7 sentencing errors pled throughout this case amount to
a ongoing structural sentencing defect documenting a complete lack of
jurisdiction. This is true, especially when Plaintiff's are NOT seeking

earlier release, but merely advance these sentencing facts to prove

[Pg.25 of 27]




Case 5:24-cv-00721-FLA-MAA Document 1 Filed 04/05/24 Page 26 of 105 Page ID #:26 __

10

11

12

13

144

15

16

17

18

19

20

21

22

23

24

25

26

27

28

numerous points of fact and law based on the evidence that confirm errors
and misconduct supporting that Plaintiff's sentences are not Indeterminate
sentences, but Determinate Sentences in which Plaintiff's Good-Time
credits are being unlawfully taken without a hearing in violation of the
U.S. Constitution under the 14th Amendment (Due Process and Equal
Protection) allowing a Section 42 U.S.C. 1983 Complaint adjudicating
damages for the unlawful taking of credits without a hearing. AlL the
above sentencing and administration errors are provided for the sole
purpose of establishing a evidentiary basis and support for the conditions
of confinement claims, specifically the illegal Good Time credit

adjudication, and that is there only purpose.
VI. PRAYER FOR RELIEF AND CONCLUSION

28. Because the state's highest court has failed to follow the Rule of
Law mandated by both State and Federal Constitutions (See: Appendix # S at

Prop. 7's Title which confirms that "25 and 15 year" [Determinate] terms

are subject to good time Credit,) this court should order the AG to
specifically Respond to the questions presented and appoint a Federal
Public Defender to reply and decide the case on the merits.

29. Pursuant to 28 U.S.C. §§ 2201 & 2202 and because Plaintiffs have
subsliantially demonstrated Defendants Bad-Faith enforcement of the State
of California's sentencing and credit laws, Plaintiffs request a
declaratory judgment confirming that the continuation of having their
contractually earned credits taken is a violation of their 14th Amendment
rights. The facts demonstrated (especially the silence and omissions)
that this litigation is NOT barred by 11th Amendment immunity (See: Garcia

v. United States, 528 F.Supp.814, 817 [82 U.S. Dist. LEXIS 12474 (1982);'

Cf. Steffell v. Thompson, 415 U.S. 452, 454 [94 S.Ct. 12097 (1974).

[Pg.26 of 27]
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confiscation of contractual Federal Liberty Interest credits.
Furthermore, due to the sacrosanct will of the Prop. 7 voters the
illegally repudiated credit statute (Pen. Code § 2931) mus!/ be ordered by
this court to be legally allocated as they are a critical protected
contractual Liberty Interest right, which the State cannot take or

confiscate without violating the 14 Amendment (See: Floyd v. Banding, 54

Cal.41, 43 (1879; Cf. Deputy Sheriffs' Assn. of San Diego County v. County

of San Diego, 223 Cal.App.4th 573, 578 [182 Cal.Rptr.3d 759] (2015).

30. What chance does a reasonable person have to protect their
federally guaranteed rights after those Constitutional Rights were denied
because, like the case at Bar, the State's highest court refuses to follow

it's own decisions, cbey the mandatory provision set forth by the

- Legislative Policy, and the State's Constitution, or acknowledge this

Court's precedent and USSC controlling Rule of Law?
VII. VERIFICATION - 28 U.S.C. § 1746
31. As the Plaintiffs in the above entitled action, we both declare
under penalty of perjury under the laws of the State California and the
Laws of the United States of America, that the foregoing is true and

(Month' Day), 2024.

LAUGE DNURL LW

Plaintiff in Pro Se'

Plaintiff in Pro Se'

(Pg.27 of 27]
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Appendix Pages
No. No.
1. March 26, 1975 California Attorney General Two page letter 2

confirming intent of the AG to Repeal the Indeterminate
Sentencing Law (ISL)

September 1, 1976 California Legislator John v. Briggs 3
unlawfully influencing Governor Brown to veto the repeal
of the ISL.

July 1, 1977, Senate Bill - 42 (SB-42) and it's Seven 10
Category Sentencing Structure that removed the ISL statutes
thereby permanently removing (until lawfully reenacted)

the Parole Agencies "Purpose, Policy, Ways and Means for the
parole agency to exist and functlon in any manner.

Assembly Bill 476 (AR-476) confirms that all sentences 5
even Indeterminate sentences under P.C. § 1168 must be

fixed as DSL determinate terms (See: Pg.17:21-36) and

P.C. 1170(a)(1) Leg’ Llative Declaration.

October 7, 1978 Proposition Seven (Prop.7) Initiative 10
confirming the Sacrosanct will of the People to provide

tor Determinate Sentences offering parole release ''Subject

to Good-Time Credits. The title of Prop.7 and it's

other provisions confirm it's to codify the DSL.

September 15, Fnrolled Bill Report (See: Page 4) which 12
confirms that Capital Crimes and Straight Life were and
continue to be Determinate Sentences.

June 14, 2023, Complaint for Declaratory and Injunctive 21
Relief (DIR) wrongly transformed into a Writ of Mandate
by Defendant Patrica Guerrero.

June 19, 1977 Repeal of the Indeterminate Sentencing Law 2
including Repeal Statues necessary for evidentiary

procedure (See: Stats.1977 c. 166, § 43; Stats.1976,

c. 1139, § 279).

AP E.DIX
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March 26, 1875

i The Hongreble John &, Nejedly
% Senator, State of Califeornia
¢ Szate Capitol
é Sscramento, Califomnia 95814
3 Dear Senator Nejedly:
3 :
g This is to express our suppert fov Senace Bill 42, which you
4 recantly introducad. Senate Bill 42 repeals the Indetermine
z sentencing. law in California, and substituves for it a syste
§ of fixed prison terms.
| We support ate Bill 42 becavsz we believe that the indeter-
B minate sentence ceoncept has failed to Pchleve,“ts intended
_ﬁ result. The fixed term svstem proposed by Sznmate Bill 42
= is consistent wicth ths ESbEHtlallj punitive nature of our
é? aorison system. AL the same timc it is not so inflexible that
?3 it discourages prisoners from secking rehzbilitative assistance
ﬁﬁ while serving their terms,
Z Tt e e Very rruly yours,
2% T —
I - T T o
% EVELLE J. Y OUNGER
o Attorney ﬁeral
Cé J’ /w I
u“LL RANG% 23
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Deputy Attorney General =
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~ Younger
Wanis End

For Paroles

SAN FRANCISCO (AP) —

Younger

uhalition of the parole system for
prisoners and suggested some viclent
criminals sholic he "wrilien off as :
hepelnss pisks” who never can be
leased,

Younder made his pronosals ir

anodncing plans te offxr sweepin:

wislation earty naxt veur [0 6o awa)
ith tha Catjornia Adel-Authorily

18 stale agency tal grants parole:

nd--decides_ the  length of _im

tisonment for persens gn'v“n z-
¢elerminate seatences,

Younger told a news conference he
nlso would ask the legislature to
catermine “a Tevel of violent corduc
from which there Is no rejease.”

“Parole as.-we know it show'd bc

ERE - I R

_abandened,” Younger said, :

‘He said the sysiem of openended ':
sentences, which California !
pioncered, "hag failed” At present
the- law pravides that'judpes can set
senlences such as [ive.years e life, o
and the Adult Authority Jecides how
Jong a conyict acteally seives. :

“Fixed senlence would clearly @
define society's concerns Bnd*
prioitizs, No leager would 2 prrson
whohas done wwngbvpunmhed forit :
at some uncem fater date,” :
Younger said. r'" would lnow
cleari_,'th: punishment he will receive

for a crime when {he crime 15 com- -

mited.”
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calied Thursday *for 3
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JOHN V. BRIGGS

AssEh LYMAN, SIXTY.NINTH DISTRICT

Septerber 1, 1876

The Eonorabie Jerry Brown, Jr.
Governor

State of California

State Capitol

Sacramento, California

Dear Governor:

T am writing this letter with the hope that you WLll&‘ggéj\
Senate Bill 42, which you and I discussed after the Session ended.

In my opinion, this legislaticn will cause the most violent
crime wave Czlifernia has ever expzsrienced. As an architect of
tne bill, vou are the most familiar with it., Inasmuch azs I was
not able to convince vou after the heat of the battle, I hops 2
geod night's rest has zllowed the fog to clear your imind so that
you may understand that while your advisors are telling you that
vou will have repesled indeterminate sentencing, actually what
vou truthfully will be doing is repealing the Habitual Criminal
Act.

Simply stated, Governoy, there are 15,000 convicts currently
on parole—in--California who, under the tmrms of your bill, will
all be ralezsed (with the exceptlon n cf ¥ very —very few) within
one year. Over 55% of the crimes occur after this one-year perloa,
and having them under parole supervision 1s the most effective way
of peturning them to.prison, as law enforcement knows their habits,
their hang-outs, and therefors, where to apprehend them. ’

w In agdition, there are another 16,000 nmen in prlcon, and it is
safe to say that hundreds, if not thousands, of them are g01ng to
be spilled onto the streets to recommit the same ¢riwmes Qpon the
populace that landed them in prison in the first place.

INTEASOY RO U uERTAL ltLA'rlb)u - e
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et

The Yoncrakle Jerzy Brown, Jr.

September 1, 1876
Paga Two

I feel you are going to have to answer tc the people of the
State of California when they learn that a person who commits a
lewd act vpon 2 child's body could be sentenced to prison for a
naximuwn of five vears under this bill instead of a possible 1ife
term 25 under existing law. This is only one of the many reduc-
tions: in prison sentences that the safety-conscious citizens of
California zre coing to be made painfully aware of as we pass
through the next few years, suffering under this “grand experiment"
of well-meanin¢ people who are tinkering with a 60-year-old system
that may not have been perfect, but which did accomplish, for the
most part, its major aim ..... that once a person was sent to
prison, there was 2 way to kesp him there, even for life itself.

A1l of this is in your hands, and when you take up that pen,
I sincerely hope you will veto Senate Bill 42.

JVB:nom
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Specific Jail Terms!

T BAN F‘IL’-‘xNCISCO (A
— California Atty, Gen. ]
elle J, Younger sald
present indeterminate si
tence system Ispt heipi
prisoners and said 1t sho
be abolished and replaces
MCallfornia was  ame
the first, if not the first 1o
develop the concept of in-
delerminata sentences,”
Younger zald, "but we are
forced ta rclucum!ly con.
cedo thal It hasn't worked.”

He sald the system has

not accomplshed - its in-

{endad purpose of reform-

* Ing or rehabilllating prison-

ers because 40 per cent of
all inmates return to prison
woehin sz years alter re-
lezse.

Younger sald his office

THE SACRAMENTO BEE., Wednesday, March 28, 1973

e e e e

‘pports a bil} by Sen. Jol‘n;
ejedly, R-Walnut Creak,l'
bicly would alter the h:\de—:
rminate sentence system. §
Yoeunger said that under
«¢ Negedly bill, the Legis
ture would get a speci.{ic:
- not an indeferminate —
senteuce {or a crime, based‘
upon its seriousness,

Younger sald that theg
sentenca  alze could hes
chapged while the prisoner:
is serving tima, with crchL‘
fot good condust.

“Under _this proposed!
system when 2 perfon lefl
the courtroom, he would
kpow how_much time he

was goine 4o spend, 4nd ha,

could shorten - thls by his

good  €onduct,” Youugcr:-

said. [
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WAYS & MEANS STAFF ANALYSIS LAST AMENDEDS/13 aurmor Nejedly NO. SB 42
. .SCAL STATE COST
L22SAL ApPROPRIATION
IMPACT _} SB 90 COST REVENUE LOSS
SUBJECT:

Determinate Sentencing.

COMMENT:

Cxisting law provides [or aa Iidéiciwinate sentence following the
conviction of a person for a felony. In theory, the indeterminate
sentence authorizes the trial judge to commit a convicted felon to
state prison but the decision as to when such felon shall be released
is the responsibility of the Adult Authority or the Women's Board of
Terms and Paroles.

5 The repeal of the indeterminate sentence law is considered by many to be
the number one priority for present-day penal reform because under such
system prisoners spend most of their time not knowing when they are to
be released or what they must actually do to speed up their release date

= This bill repeals the existing indeterminate sentence statute except
those that are for life imprisonment, life without possibility of
parole, or death and establishes a seven category sentence structure
from which the judge shall sentence based upon which category the
particular crime committed falls into. Four of the seven categories

have three choices which the judge may make in sentencing.

== This bill also provides for credits from the sentence for good behavior
as specified and for enhancements to the sentence depending upon the
actual circumstances of the crime as committed by the convicted person.

e This bill also abolishes the aforementinned existing parole boards and

establishes a Community Release Board with specified duties.

This bill also specifies new duties for the Judicial Council whereby
they are to adopt sentencing rules for the consideration of trial courts
to wwllect, analyze and distribute sentencing information to trial judges
and to conduct sentencing institutes.

FISCAL IMPACT:

The Department of Corrections has not been able to accurately calculate
the fiscal impact of this legislation, however, eech of their estimates
has indicated that a net savings will accrue as a result of this bill.

The Judicial Council indicates that their costs would be increased by
$512,027 and the annual increase to the Superior Courts would be
$1,109,912.

(SEE ATTACHED)

This bill should result in a total net savings to the state.

-more-
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ANALYSIS:

This bill amends all relevant code sections where penalties and
sentences apply in order to conform such with the determinate sentence
law as provided for in this legislation.

Legislative Findings and Declarations

This bill finds and declares that the purpose of imprisonment for crime
is punishment. This purpose is best served by terms proportionate to
the seriousness of the offense with provision for uniformity in the
sentences of offenders committing the same offense under similar
circumstances.

Trial Court Sentencing

All crimes that carry a prison sentence are placed in seven categories
with four categories containing three classifications. The trial court
shall sentence the defendant to one of the terms of imprisonment
specified unless such convicted person is given any other disposition
provided by law, including a fine, jail, probation or the suspension of
imposition or execution of sentence. In sentencing the convicted person
the court shall take into consideration the sentencing rules of the
Judicial Council.

Sentencing Classifications -- Section 1170 a(2) b
{1) 16 months, 2, 3 vears - this classification is to cover
the least serious felonies. It contains all felonies that currently

carry a maximum of two years and-az maximum of three yvears, all
telonles that carry a maximum of five vears (with one exception,
Penal Code Section 243, battery with sarious bodily injury), all
wobblers (with three exceptions: P.C. 243, battery with bodily
injury; P.C. 245a, assault with a deadly weapon or force likely
to commit great bedily injury; P.C. 4532a, escape with force),
some crimes with 10 year maxima, some, crimes with 14 year maxima,
and come others that have higher maxima such as statutory rape
-nd offenses involving prisoners.. This category includes maost
non—-violent prope;ty offenses (grand theft, forgery, recelving
stolen property, joy-riding, credit card offenzes, second degrce
burglary), possession of all controlled substances (that are
currently felonies), possession for sale of dangercous drugs and
marijuana, and some felonious assaults (simple assault on a
peace officer, assault with intent to commit a felony, shooting
into a dwelling).

-more-
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(2) 2, 3, 4 years - this classification is to cover more serious
of fenses. It contalns only one felony that currently has a maximum
of less than seven years (P.C. 243, battery with injury). Most
other crimes with 10 and 14 vyear maxima are in this clzesification.
Lt ccntains all wobblers that were not in the previous cldssifica-~
tion. It contains some crimes that currently carry a maxinum of
Jife imprisonment {sale of marijuana, first degree burglary,
assault with a deadly weapon). Some of the felonies in this
classification are: mayhem, assault with intent to commit murder,
assault with a deadly weapcn, voluntary manslaughter, involuntary
manslaughter, bribery, perjury., possession for sale of opiates,
sale of dangerous drugs and marijuana, second degree robbery,
first degree burglary, arson, forceable oral copulation, forceahle
sodomy, oral copulation on a child under 14, sodomy on a child
under 14, pimping, pandering, and assaults with intent to rape or
robo. .

{2} 3, 4, 5 vears ~ this classification covers the second
most serious felonies that are to be determinately sentenced.
A1l crimes in this group currently carry maxima of life imprison-
ment or a very high term. ' The minima currently wrange from six
ronths to ten years for these crimes. Included in this classifi-
cation are the following crimes: sale of opiates, kidnap, unarmed
ropbery of a taxi or bus driver, assault with a deadly wesapon on
a peace officer, forceable rape, gang sodomy and oral copulation,
child molestation, and burglary with explosives.

L

(4) 5, 6, 7 years -~ this classification covers the most
serious crimes that are to be punished with something less than
life imprisonment or death. SB 42 places the following five
crimes into this category: second degree murder; attempted murder:
axplosives with bodily injury:; gang rape, and conspiracy to commit ;
& corime on certain elected officials. All these crimes currently
carry maxima of from 20 years to life imprisonment and minima
ranging from five to fiftesn years.

(5) Life imprisonment - this covers murder in the first
degree, explosives with great bodily injury, Kidnap for ransom,
trainwrecking.

(6) Life with no parole - included in this classification
is trainwrecking with injury, and kidnap for ransom with injury.

-nore-
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(7) Death - this covers special circumstance murders and kidnap

with death.

Attempts are to be punished as 1/2 of the term selected, plus enhance-
ments, consecutive sentences, etc., Attempt of a crime punishable by
life imprisonment is to be punished 5, 6, 7 years, Attempt of the
lowest class felony can be punished with state prison (current law
only allows one year in the county jail for such attempts).

Enhancement and Mitigation of Sentence -- Section 1170 (b)

When a judgement of imprisonment is entered, the court shall order the
middle of three possible terms of imprisonment, unless there are
circumstances 1n aggravation or mitigation of the crime. Such
circumstances shall only be considered if set for in a motion made
prior to or at the time set for sentencing.

The upper term or lower term may be imposed only when the circumstances
alleged to be in aggravation or mitigation respectively of the crime
are found to be true by the trial judge upon the evidence introduced

at the hearing on the motion, and are set forth as findings of fact

on the record at the time of sentencing.

The following is a list of such circumstances that can enhance a
sentence:

(A) Where the new offense is one of the following ''violent felonies'y
(Section 667.5 a,c)

(1) Murder or voluntary manslaughter

(2) Mayhem _

(3) Forceable rape as defined

(4) Sodomy by force, violence, duress, menace, or threat cf
great bodily harm

(5) Oral copulation by force, violence, duress, menace, or
threat of great bodily harm

(6) Kidnapping as defined

(7) Lewd acts on a child under 14 as defined

(8) Any other felony in which the defendant inflicts great
bodily injury on any person other than accomplices has
been alleged and proved.

The trial court shall impose a three year term for each prior separate

prison term served by the defendant for any of the above felonies.

(Except 1in any case in which the defendant has remained free of

prison custody and free of felony conviction for 10 years immediately

preceeding the filing of an accusatory pleading that results in
conviction.)

(B) Any person who attempts or commits ahy felony while persconall
armed with any specified deadly weapon (one year enhancement)

(Section 12022).

-more-
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(C) Any person who uses a firearm in the commission or attempted
comrission of a felony. (Two year enhancement) {Section 12022.5).

(D) Where the elements of any felony, excepting robbery, arson, and
burglary as specified, involve taking of funds or property from or
property damage in excess of $100,000 but less than $500,000.
(One-half the base year enhancement) (Section 12022.6a).

(1) 1If the amount is egual to or greater than $500,000, the
enhancement shall be equivalent to the base term selected
by the judge. (Section 12022.6b).

(E} In any case, except a homicide offense, in which defendant is
convicted of a felony in which great bodily injury is not an element

of the crime but in the course of the commission of said crime and with
the intent to inflict such injury the defendant inflicts such injury
upon any person other than accomplices. (3 year enhancement)

(Section 12022.7).

(F) Consecutive sentences may be imposed that would add one-third of
the middle base term to the sentence, for each consecutive sentence.
Such consecutive sentence must be free of enhancements,

Judicial Council

(1) Provides that the Judicial Council shall adopt rules to promote
uniformity in sentencing by providing criteria for the consideration of
the trial judge at the time of sentencing regarding the court's
decision to:

(a) Grant probation or order state imprisonment.

(b) Impose the lower or upper prison term.

(c) Impose concurrent or consecutive sentences.

(d) Consider an additional sentence for prior prison terms.

(e) Impose an additional sentence for being armed with a deadly
weapon, using a firearm, an excessive taking or damage, or the inflictio
of great bodily injury.

{(2) The Judicial Council shall:

(2) Collect, analyze, and quarterly distribute and publish in the
official reporter relevant information to trial judges relating to
sentencing throughout the state and penalties provided for in other
jurisdictions.

(b) Conduct annual sentencing institutes for trial court judges
pursuant to the Government Code, toward the end of assisting the judge
in the imposition of appropriate sentences.

(¢} The Judicial Council shall adopt rules te promote uniformity in
parole release decisions by providing term-setting criteria for the
consideration of the Community Release Board.

(d) The Judicial Council shall meet annually, in public hearing,
providing prior public notice, for the purposes of reviewing statutory
sentences and the operation of existing criminal sentencing statutes and
shall thereafter report to the appropriate policy committees of the
Legislature regarding all proposed legislation regarding this subject

_ wem e m
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matter and make re ommendations. Such review and recommendations
shall take into consideration:

I. The nature of the offense with the degree of danger the

offense presents to society.

II. The penalty of the offense as compared to penalties for
offenses that are in their nature more serious.

ITI. The penalty of the offense as compared to penalties for
the same offense in other jurisdictions.

IV. The penalty of the offense as compared to recommendations for
sentencing suggested by natimnal commissions and other
learned bodies,

Community Release Board

This bill abolishes the Adult Authority and the Women's Board of Terms
and Parole and establishes the Community Release Board.

The board shall be composed of nine members, each of whom shall be
appointed by the Governor with the advice and consent of the Senate,
for a term of four years. Two of the regional appointees shall be
persons who were members of the Adult Authority immediately prior to
the effective date of this legislation, and two shall be persons who
were members of the Women's Board of Terms and Parole immediately prior
to the effective date of this legislation.

The board shall reflect as nearly as possible a cross-section of the
racial, sexual, economic, and geographic features of the population of t
state. (Section 5075).

The board shall meet at each of the state prisons at such times as may t
necessary for a full and complete study of the cases of all prisoners
whose applications for parole come before it. (Section 5076.1),

The board may meet and transact business in panels. FEach board panel
shall consist of at least three members. (Secticn 5076.1).

The board shall review all prisoners' requests for reconsideration of
denial cof good time credit, and setting of parole length or conditions,
and shall have the authority to modify the previously made decisions

of the Department of Corrections as to these matters. The revocation
of parole shall be determined by the Community Release Roard.

Credits for Good Behavior and Participation

This bill allows for credits to be deducted from the term of imprisonmer
Three months a year are tc be deducted for the forebearance of specified
acts (such as escape, assaultive behavior, possession of drugs,
possession of 2 weapon, etc.,} These acts are placed into three

~moTe-



Case 5:24-cv-00721-FLA-MAA Document 1 Filed 04/05/24 Page 42 of 105 Page ID #:42

SB 42 - Page 7

categories: acts which will allow the loss of 15 days; acts which will
allow the loss of 30 days; acts which will allow the loss of 45 days.
The bill provides for some procedural safeguards for the loss of good
time.

One month a year is to be deducted for participation in work,
educational, vocational, therapeutic, or other prison programs and
activities,

All prisoners will serve eight months of each one year of the term
unless good time or participation time credits are lost. If the inmate
is prosecuted by the local district attorney for an act for which good
time could be lost, then good time can only be lost by a conviction.

An acquittal is binding as a factual determination.

Prisoners sentenced prior to the effective date of SB 42 will receive
crédits on their terms only after the effective date of the Act.

Parole

Prescribes rules and procedures for parole of persons sentenced under
this bill, including an automatic parole of no longer than one year,
or three years for "lifers', at the expiration of the term, unless
CRB for good cause waives parole and discharges the inmate.

The bill prescribes rules and procedures for parole of persons receiving
an indeterminate (life) sentence, including the following:

(1) Meetings between the inmate and CRB, at which a majori:y of
a three member panel of CRB will decide whether to set or decline to set
a release date, The first is within one year of his incarceration. If
no release date is set prior to his minimum eligible parole release
date, or if the date is more than three years after the minimum, he can
have a re-hearing with counsel.

(2) The right of the inmate to the undivided attention of panel
members, to a transcript and to receive notice of the panel's decision,
with an explanatinn whenever a release date has been denied, postponed,
or rescinded.

Limits parole revocation in the following respects:

(1) Reconfinement shall not exceed six months.

(2) In no event shall reconfinement and re-parole extend beyond the
original one-year, or three-year maximum,

Retroactivity

For those prisoners already in prison but who would have been
determinately sentenced under SB 42 (had it been law at the time of the
sentence), the following guidelines are set up for the Community
Release Board:

-more-
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(a) Figure the middle term of the crime for which the prisoner
has been convicted and aggregate it by any additional terms which
were imposed by the trial court.

(b) The CRB should use this figure as the prisoner’'s term unless
he already has a parole date from the Adult Authority (or Women's
Board) that will let the prisoner out earlier; then the earlier date
shall be selected. There shall be no good time credit for time
served prior to the effective date of the Act.

{(c) However, if the CRB feels that the prisoner merits more time
because of the number of convictions or priors, or due to the fact that
a deadly weapon was involved or that an attempt to inflict great bodily
injury was involved, the Board may set a later date for telease
(upon a hearing with counsel for the inmate).

In fixing a term in these cases, the board 'shall be guided by the term
which reasonably could be imposed on a person convicted after the
effective date of this act of a similar crime under similar
circumstances,"
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Assembly Floor Vote:

DIGEST

Replaces the present indeterminate sentence fTor felony convictions with a method for

prescribing fixed sentences for all except certain specified offenses. Under the new

system, the sentencing judge would impose a specific sentence selected from a statutary

range of, for example, two, three or four years or three, four or five years and other

ranges as specified in the biil. The judge has to specify the reason for his selection of
&, the centence imposed from the range of possible sentences.

In addition to the basic sentence:
1. 0One year would be added Tor each prior pled and proved felony sentence served.

2. Three yezars would be. added for the use of a firearm in the commission of the
offense, which fact is pled and proved at the triai on the offense for which
sentenced. ' '

2. Two years weuld be added for the use of a deadly weapon in the commission of the
offense when such use is pled and proved at the trial for the offense for which
the felon is committed to the Department of Corrections.

If the person s sentenced tc several consecutive terms, the time served would be set at
the maximum of the more severe sentence plus cne year for each of the other consecutive
santencas. : B

Provides a reduction of 25 percent in time served for good behavior of those sentenced to
a specific term. Conversely, it permits the Department of Corrections to request court
approval of an extension of the inmate's term if he is physically dangerous to the public.
The inmate in such cases would be entitled tc a hearing with counsel and to confront
witnesses against him. An adverse decision may be appealed to the Courts of Appeal.

Provides that inmates on the effective date of the bill (January 1, 1976} who have served
the maximum term for which they could have been sentenced under this bill shall be eligible
for immediate parole. The department would be allowed one year to release these inmates

to parcle and any additional time served until release would be subtracted from the
prescribed period of parole. An estimated 2,350 inmates would be subject to this immediate
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I. COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF

(1). Bruce Koklich and Lawrence Remsen (Fach as a Class of One)
hereinafter referred to as Plaintiff's are ﬁot attacking or challenging
their convictions or sentences in this Complaint, but are attacking the
1978 Proposition Seven Initiativé, herein after referred to as Prop. 7.

(2). Plaintiff's facial and factual evidence will demonstrate that the
post-conviction administrative process used by Defendants in determining
"punishment” for crime has been unconstitutionally transformed into an
illegal and uncertain sentencing scheme, after the Indeterminate Sentence
Law (ISL) had been specifically and intentionally repealed by the
Legislature and Signed in to law by Governor Brown, taking effect on July
1, 1977. As shown by the law itself, the repeal of the ISL included the

Indeterminate Sentencing Law's PURPOSE, POLICY, WAYS, and MEANS necessary

for it's existence (See: Stats 1976 Ch. 1139 & Stats 1971 Ch. 165). This
specific repeal of the ISL included eliminating uncertain MINIMUM to
MAXIMUM sentencing that made up the foundation of the ISL as well as the
parole agency's power to fix the exact punishment for the crime, as that
power was returned back to the Courts (See: Pen. Code §§ 12 & 13). What
our State Supreme Court (CSC) has refused to acknowledge or reasonably
address in any manner is that at NO TIME was the ISL or it's MINIMUM to
MAXIMUM ISL sentencing structure ever reenacted as amended as required by
the State Constitution (See: Cal. Const. Art. IV § 9.) These facial facts
alone prove without question that the Parole Agency has zerc jurisdiction
or statutory authority to fix or extend Plaintiff's sentences. This
Complaint specifically challenges the Parole Agency's "Essential Element"

of Jurisdiction as supported by United States Supreme Court (USSC)

{ authority.

[Pg.l of 23]
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IT. NATURE OF THE ACTION
(3). Plaintiff's in this action, as shown below, have specifically
pled multiple USSC authorities along with multiple U.S. Constitutional
viclations documenting indisputable factual evidence warranting relief and
yet the California Supreme Courg (CSC) failed to provide a decision on the

merits in viclation of their own precedent See: Cal. Const. Art. VI § 10

Cf. Lucido v. Superior Ct., 51 Cal.3d 336, 366 [272 CR 767].). This CSC

political avoidance of "important Public Policies" continues even though

the facial and factually sustained case evidence and supporting
authorities are straight forward and will survive judicial SCRUTINY. The
Three (3) indisputable facts which prove that uncertain and
unconstitutional punishment for crime cannot exist under State and Federal
Law are:
A. On July 1, 1977 the State of California repealed it's ISL that has
never been lawfully reenacted. Any objective judicial officer

should specifically plead and document how ISL reenactment was made
or accomplished; and,

B. The July 1, 1977 repeal included all the statutes for the "Purpose
Policy, Ways, and Means', necessary for uncertain sentencing to
exist after July 1, 1977. The above ISL essential elements were
never reenacted as amended; and,

C. The July 1, 1977 repeal also included confining the Parole Agency's
jurisdiction to one class of crimes and eliminated the Parole
Agency's term fixing and extending Article III Powers, without
which uncertain and disproportionate sentencing cannot exist.

III. JURISDICITON AND VENUE FOR ORDERING DECLARATORY AND INJUNCIIVE
RELIEF AND CHRONICLED BACKGROUND DOCUMENTING CALIFORNIA'S
DISPROPORTIONATE AND UNCONSTTTUTIONAL SENTENCING

(4). 1In March of 1975, after a through investigation of recidivism

issues, California Attorney General, Governor Brown and both houses of the

Legislature believed that the Indeterminate Sentencing Law, was a failed

[Pe.2 of 23]
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experiment with an 837 recidivism rate which had not sufficiently reduced
or deterred crime in California (See: Appendix #1).

(5). Ten months before a final decisionlwas made to repeal the
Indeterminate Sentencing Law (ISL) legislator John V. Brigegs, who, in a
conspiracy with, a small faction'of other Legislators that were connected
to the prison guards union and the goal for long term expansion of the
prison industrial complex, contacted Governor Brown and attempted to
intimidate him using dishonest means by advancing the Red Herring of "the
most violent crime wave California has ever experienced" and in what
appears to be criminal misconduct to urge the Governor's Veto of the
elimination of the ISL (See: Appendix #2.; Cf. Cal. Const. Art. IV § 15.)

(6). Effective July 1, 1977, with the support of both parties, both
houses, the Attorney General, the California Legislature and the Governor,
repealed and replaced the Indeterminate Sentencing Law (ISL) with the
Determinate Sentencing Law (DSL) (See: Appendix #3.) In repealing the 59-
year-old ISL, the Legislature found and declared that the "Purpose for

imprisorment for Crime was punishment for the crime itself" and repealed

the "PURPOSE, POLICY, WAYS, and MEANS" necessary for uncertain punishment

for crime to exist (See: SB-42 and AB-476, at Appendix #3).

(7). Please take notice that in enacting the DSL, the Legislature
stated that one of the main reasons for repealing the uncertain "MINIMUM
to MAXIMUM' sentencing structure that made up the foundation of the ISL;

that was the fact that neither the prisoners or their family knew at

sentencing when or if they were going to be released, (See: Enrolled Bill
Report at Appendix #8). Additional reasons touted by this court for
repealing the ISL's uncertain sentencing structure was because there was

no uniformity or proportionality in the actual time each person served for

the
[Pg.3 of 23]
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offense (See: AB-476 Stats 1977 Ch. 165 § 15; Cf. Specht v. Patterson, 386

U.S. 605, 608-09 [87 S.Ct. 1209] (1967); accord Ring v. Arizona, 536 U.S.
584, 602 [122 S.Ct. 2428] (2002). |

(8). According to all the facts and law that existed as of July 1,
1977, the date of the ISL's repéal, the purpose of imprisonment became
"punishment for the crime itself" and uncertain ISL sentencing had ceased
to exist (See: Penal Code § 1170(a)(1) (See: Appendix #6 and SB-42 Pgs. 1
thru 4 at Appendix #3).

(9). FEffective July 1, 1977, after the repeal of the ISL and under the
newly enacted DSL, the punishment for the worst crimes, such as first
degree murder under Penal Code § 190 was: Death, Straight Life, or Life
without the Possibility of Parole, all which were determinate terms and an
exception to the ISL (See: Pen.Code § 190, Stats 1976 Ch. 1139 § 133).

The punishment for second degree murder was 5, 6, or 7 years. On November
7, 1978, after legislator Briggs violated multiple State Constitutional
statutes and abused his office related to advancing Prop. 7. The voters
passed and ratified Prop. 7 which was labeled the Murder Penalty
Initiative statute (See: Appendix #5, and Prop. 7's Title prepared by the
Attorney General). In Prop. 7's Title, its author asked the voters to: 1.

Change and expand provisions for the death penalty as described on pgs. 32
thru 35 and 41 thru 46; 2. Change the sentence for first degree murder

from "Life" to "25 years to Life'; 3. Increase the punishment for second
degree murder; and 4. Stated that parole of convicted murders was
prohibited, except subject to earmed good-time credits (See: Prop. 7's
Title on Pg. 32 of the 1978 Ballot at Appendix #5.)

(10). The evidence and facts lodged herein are not off-handed or

spurious legal claims. The fact that Prop. 7 should be adjudicated as

[Pg.4 of 23]
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"Void on it's Face" is supported by multiple State and Federal authorities
and by one of California's most esteemed CSC judicial officers, which
strongly supports granting Plaintiff's request for Declaratory and
Injunctive relief to enjoin the Parole Agency from continuing to fix and
extend terms after repeal of itgrterm fixing and extending power that was
returned back to the Courts (See: Penal Code §§ 671, 3020-3025 (all
repealed) & 5077, Stats 1976 Ch. 1139 & Stats 1977 Ch. 165).
IV STATEMENT OF FACTAL FACTS

(11). Please take notice that on March 26, 1975 the California
Department of .Justice Attorney General Evelle Younger stated; 1., The ISL
was a failed experiment; 2. FExpressed his support for Senaté Bill 42 (SB-
42) vhich repeals the Indeterminate Sentencing law (ISL) and provides a
"Seven Category Sentencing Structure" of Determinate and fixed prison
terms; and 3. The enactment of the Determinate Sentencing Law (DSL) (See:
Appendix #1.)

(12). On September 1, 1976 California legislator John V. Briggs issued
a strongly worded letter claiming that the repeal of the ISL will create
the "most violent crime waye California has ever experienced." This
letter was issued to then Governor Jerry Brown in an attempt to unlawfully
influence Governor Brown to veto SB-42 so as to keep the ISL in place.
The September 1 1976 letter is direct evidence that Briggs' goal was to
prevent the repeal of the TSL and it's uncertain terms of punishment of
inmates for crimes for personal and financial gain of a few, paid for,
State Law Makers (See: Appendives 1 & 7; Cf. Gal. Const. Art IV § 15, see
also Specht, supra & Ring, supra.)

(13). As previously stated, on July 1, 1977 the California Legislature

1 repealed and replaced the ISL with the DSL. In repealing the 59-year-old

[Pg.5 of 23]
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ISL, the Legislature found and declared that the purpose of imprisonment
for crime was '"Punishment" for the crime itself and repealed the "PURPOSE,
POLICY, WAYS and MEANS" necessary for uncerfain ISL punishment for crime
to exist (See Appendix #3, which includes AB-476 the Legislative
Declaration as to the purpose and policy for imprisonment as a Urgency
Statute and post SB-42 clean-up legislation).

(14). On July 1. 1977 the new DSL went into effect (See: Stats 1977
Ch. 165 § 15, operative July 1, 1977). On Nov. 7, 1978 the DSL was
ratified by the Proposition Seven voters. Prop. 7 clarified and confirmed
that all prisoners were subject to the DSL, even those with ISL terms
whose crime was committed before the repeal of the ISL prior to July 1,
1977 who were already sentenced and incarcerated (See: Pen. Code § 1170.2
retroactive application of the DSL AB-476 at Pg.17:21-36 at Appendix #3).
In order to meet constitutional standards of the DSL those whose crime was
commi tted before repeal of the ISL were to have there terms fixed based on
SB-42's Seven Category Sentencing structure (See: Penal Code § 1170.2; &
Apendix #3 at AB-476 at Pg.17:21-36).

(15). On November 7, 1978, the Briggs Initiative, aka Prop. 7,
confirmed that the voters intended that the increased 15 and 25 year
sentences were to be reduced for good behavior subject to Penal Code §
2931 Good Time Credits (See: Appendix #5 at Prop.7's title & Art. IV § 9;
Cf. Haygood v. Yonger, 769 F.2d 1350, 1357 [[1985 U.S. App. LEXIS 21946]

(9th Cir. 1985); Cf Toussaint v. McCarthy, 801 F.2d 1080, 1095 {1986 U.S.
App. LFXIS 31429] (9th Cir. 1986); Accord Wolff v. McDonnell, 418 U.S.

539, 555-559 [94 S.Ct. 2933] (1974)). Wolff confirmed that these credits
were mandatory [Alegory contract] credits and not discretionary. Pursuant

to the Legislative Declarations in Penal Code § 1170(a)(1l) and Prop. 7's

[Pg.6 of 23]
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title both the 15 and 25 year terms allowed for release subject to Good
Time Credits (See: Prop. 7 Pen. Code § 190.4; Cf. Apendix #5). No where
in Prop.7's Title or it's text was ANY type of ministerial agency vested
with the power to hold so called suitability hearings for crimes that
called for punishments for less'fhan SB-42 Category Five or less than
Straight Life. (See: SB-42 and it's Seven category sentencing structure at

Appendix #3.)

V. FACTUALLY SUPPORTED SENTENCING DEFINITTONS
(codified by SR-42 & AB-476)

(16). FOR LIFE & STRAIGHT LIFE are Category 5 Determinate sentencing

terms that were punished less than Life With or Without the Possibility of

Parole (IWOP) and less than the Death Penalty. SB-42 confirms that the
FOR LIFE sentence is a determinate Category Five crime (See: Appendix #3;

Cf. In re Stanworth, 22 Cal.3d 176, 181-186 [187 CR 783] (1982).

(17). LIFE WITHOUT THE POSSTBILTIY OF PAROLE (ILWOP) is a Category 6
crime and has always been a determinate sentence and an exception to the
previous and now non-existent ISL (See: Appendix #3.)

(18). DFATH PENALTY is and has always been a determinate sentence and
is the most sever Category 7 punishment. (See: Appendix #3).

(19). As of July 1, 1977, all category four crimes were determinate
sentences as submitted, codified and approved by the Legislature (See:
Appendix #3) and Prop. 7 voters, by way of Penal Code § 190 referendum
and could not change Legislative policy from determinate sentences with
parole "'Subject to Good Time Credits" to uncertain minimum to maximum
sentencing and/or vest in a non-constitutional ministerial parole agency

the power to decide punishment for crime in any way (See: Cal. Const. Art.

| ITT § 3; Cf. Assoc. for Retarded Citizens v. Cal. Dept. Develmental

[Pe.7 of 23]
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Serv., 38 Cal.3d 384, 391 [6% P.2d 150] (1985); CE. Appendix #5,) any
attempt to transform the DSL by subterfuge into ISL sentences would have
been and continues to be unconstitutional (Qith no statute of limitations
on an unconstitutional sentence). NOWHERE in Prop. 7 was the subject of
the Parole Agency and/or reenactﬁent of the TISL ever proposed or discussed

in the tiniest way (See: County of San Diego v. Commission on State

Mandates, 6 Cal.5th 196, 208 (2018); Cf. Cal. Const. Art.II § 8(d); Cf.

Cal. Const. Art.IV § 9; accord Freedland v. Greco, 45 Cal.2d 462, 468 [289

P.2d 463} (1955).
VI. REASONS FOR DECLARATCRY AND INJUNCTTVE RELIEF

(COUNT ONE - Violation of Code Civ. Proc. § 410.10 & Civ. Code § 3281)

A. PROP. 7 WAS DRAFTED AND PASSED IN COMPLETE LACK OF

JURISDICTION AS THE INITTATIVE WAS TNTENDED TO DEFFAT

THE DISTINCT LEGISLATIVE PURPOSE AND POLICY OF THE REPFAL
OF THE ISL USING SUBTERFUGE, INDIRECTION AND EVASION.
(Against all Defendants)

(20). Tt is without question that Senator Briggs intended to defeat

the Legislative action of repealing the ISL using Prop. 7 as the vehicle

(See: Appendix # 2). Governor Brown and the Senate Pro Tem anticipated

this misconduct and implemented AB-476 as the poison pill statute to
defend against some in the Legislature who intended to later defeat the
repeal of the ISL. To demonstrate Gov. Brown and the Legislature's
leadership intent to prevent later modification and reviving of the ISL by
the likes of Briggs, Lobbiests for the guards Union and others who promote
the mass incarceration industry, please review the modified text of P.C. §
1170(a)(1), specifically setting out the Public Policy:

"The Legislature finds and declares that the purpose of imprisonment
for crime is punishment. This purpose is best served by terms

[Pg.8 of 23
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1 proportionate to the seriousness of the offense with provisions for
uniformity in the sentences of offenders committing the same offense
2 under similar circumstances. The Legislature further finds and
declares that the elimination of disparity and the provision of
3 uniformity of sentences can be best achieved by determinate sentences
fixed by statute in proportion to the seriousness of the olfense as
4 determined by the legislature to be imposed by the Court with specified
discretion. This declaration applies to persons sentenced under this
5 §ection or Section § 1168. (See: AB-47/6 at Pg.17:21-36 at Appendix # 3).
6
(21). The underlined addition to the clean-up legislation (AB-476) was
7
g added to assure that P.C. § 1168 (the ISL Penal Code Statute) was required
9 to comply the DSL so that no later statutory construction could defeat the
10 DSL and the Legislative declaration by indirection or evasion:
11 "Taking into consideration the policies and purposes of the act, the
applicable rule of statutory construction is that the purpose sought
12 tc be achieved and evils to be eliminated have a important place in
ascertaining the legislative purpose and policy. (citations) '[In]
13 the interpretation of statutes, when two constructions appear
possible, this court follews the role of favoring that which leads to
14 the more reasonable result' (citation). And, 'That construction of a
statute should be avoided which affords an opportunity to evade the
15 act, and that construction is favered which would defeat subterfuges,
expediencies, or evasions employed to continue the mischief sought to
16 be remedied by the statute, or to defeat compliance with its terms,
or any attempt to accomplish by indirection what the statute
17 forbids.'" See: 50 Am Jur., statutes, § 361; (citation) (See:
Freedland v. Greco, 45 Cal.2d. 462, 468 [289 P.2d 463] (1955); Cf.
18 Fairbanks v. United States, 181 U.S. 283, 294 [21 S.Ct. 648] (1901).
19 (22). Additional and more recent authority also supports Freedland
20 (Tbid.):
21 "statutes should be interpreted to promote rather than defeat the
legislative purpose and policy. (citation.) '[T]n the interpretation
272 of statutes, when twc constructions appear possible, this court
follows the rule favoring that which leads to the more reasonable
23 result.' (citation)... 'That construction of a statute should be
avoided which affords and opportunity to evade the act, and that
24 construction is favored which would defeat subterfuges, or evasions
employed to continue the mischief sought to be remedied by the
25 statute, or to defeat compliance with its terms, or any attempt to
accomplish by indirection what the statute forbids'" (citations)
26 (See: Juarez v. Arcadia Financial Ltd. 152 Cal.App.4th 889, 904 [16
- Cal.Rptr.3d 3827 (2007).
27
28 [Pg.9 of 23]
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(24). The authorities cited herein prevent the illegal inference that
Prop. 7 could imply the revival or reinstatement of the ISL, and
additionally, confirms that Defendants lack of jurisdiction over
Plaintiff's sentences who both have SB-42 category four fixed terms.

(25). Plaintiffs assert thaL Prop. 7 is additionally ''Void on its
Face', notwithstanding how it is being wrongly administrated today, as
supported by numerous other controlling authorities, which Briggs tried to

ovade, (See: Gibbs v. City of Napa, 59 Cal.App.3d 148, 153-154 [130

Cal.Rptr. 382] (1976); Cf. In re Marriage Cases, 43 Cal.4th 757, 869 [183

P.3d 384] (2008).

(26). Briges illegally executed exactly what controlling authority
from this High Court (and the U.S. High Court) condems:

"A proposed initiative ordinance [or statute] cannot be used as an
indirect or backhanded technique to invoke the referendum process"
(See: Gibbs supra, at Pgs. 153-154.)

(27). Controlling Federal authority is also on point.

"In other words, that decision affirms the great principle that what
cannot be done directly because of constitutional restriction cannot
be accomplished indirectly by legislation which accomplishes the same
result. But that principle is not dependent alone upon the case
?ited; (See: Fairbanks v. U.S., supra, at Pg. 294 [21 S.Ct. 648]

1901

(28). There is also no question that as a State Legislator, Senator
Rriggs intentionally and unlawfully deceived the voters by failing to
present the subject of reenactment of the TSL and it's Minimum to Maximum

Sentencing Structure, along with failing to advance the PURPOSE, POLICY,

WAYS and MEANS necessary to carry uncertain sentencing into effect, for
voter approval. And if Defendants do wrongfully claim that the voters did

revive the TSL, please explain how, as this was not a subject submitted in

[Pg.10 of 23]
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Prop. 7. and thus those claims would be void. (See: Cal. Const. Art., II §

8(d) & Art. TV § 9; Cf. Scott A. v. Superior Court, 27 Cal.App.3d 292, 295

[133 CR 683] (1972); accord Wallace v. Zinman, 200 Cal.585, 590 254 P.

946] (1927); Cf. 16 Am.Jur.2d Constitutional Law § 256, et seq.).
Count TI - Civil Conspiracy under Cal. Civ. Code § 3281 & 42 U.S.C. § 1985(3
B. BOTH SB-42/AB-476 AND PROP. 7 MANDATED PEN. CODE § 2931 GOOD
TIME CREDITS ON CATEGORY FOUR AND BELOW SENTENCES
(Against All Defendants)
(29). Plaintiff's Good Time Credits have been affirmatively
established as mandatory by the Legislature via SB-42/AB-476, this is

especially true as these credits were provided to effectuate a "Shortened

Prison Sentence" (See: Sandin v. Conner, 515 U.S. 472, 477 [132 L.¥d.2d

418] (1995); Cf. Wolff, Supra, at Pg. 555. (See: Appendix # 3). Prop. 7
additionally confirms that the only way a category four offender (15 or 25
year terms) can be released is through the gateway of good behavior and

contractual accumulation of Good-Time credits. These credits have been

affirmatively established as a mandatory Aleatory Contract by Wolff v.
McDonnell, 418 U.S. 539, 555-539 [94 S.Ct. 2933] (1974). |

(30). Moreover, Prop. 7 did not contain the subjects of taking the
power/duty to parole and administration of Pen. Code § 2931 from the Dept.
of Corrections and vest it somewhere else. Likewise, Prop. 7's Title
specifically states the only way the prisoner can be released on parole is
", .. [Subject] to-good-time credits' and nothing more (See: Appendix # 5).
Otherwise, those persons within the Class who specifically performed
according to the Pen. Code § 2931 contract have been denied their earned
liberty under a mandatory Aleatory Contract without due process of the law

(See: Wolff, Supra, at Pg. 555).

[Pg.11 of 23]
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(Count IIT - Violation of Cal. Const. Art T § 9 & Civ. Code § 1623)
C. THE CALTFORNIA CONSTITUTION AND MULTIPLE CONTROLLING STATE AND
IFEDERAL AUTHCRITIES PROHIBIT THE PASSAGE OF LAW IMPATRING
THE OBLIGATION OF CONTRACTS, PROP. 7 MANDATED PEN. CODE § 2931
GOOD TIME CREDITS THAT COULD NOT BE MCDIFIED OR
TAKEN AWAY BY ANY STATE LAW.

(Against All Défendants)

(31). The state provided via Aleatory Contract (SB-42, AB-476 and

Prop. 7) Good Time/Participation credits via Penal Code §§ 2931(a) &
3000(a) (See: Appendix # 4). The Defendants all have foreknowledge that

these mandatory credits could not be lawfully withheld or taken without
Due Process of law (See: Pen. Code § 2932 Stats 1977 Ch. 165 § 38). The
act of illegal confiscation of credits without Due Process was intended to
wrongfully extend the term of imprisonment for thousands of repressed,
indigent and illiterate prisoners, when their attorneys should have known
better. Senator Briggs with additional patronage from the guards union
and other mass incarceration supporters passed a number of tough on crime
Legislative bills in direct comnflict with SB-42's Seven Category
Sentencing structure with intent to unlawfully take away plaintiff's early
release Good Time credits given by the Legislature to all inmates equally
in July 1, 1977 (See: Cal. Const. Art. 1 § 7(a)&(b).) These attempted and
wrong confiscations of contract clause Good Time credits (specifically the
mandatory credits provided by P.C. § 2931 as adopted by Prop. 7 voters)
were wrongly reduced and repeatedly taken, through an unlawful process to
try and defeat the law of contracts See: Cal. Const. Art 1 § 9 & U.S.
Const. Art I § 10(1); CE Pen. Code §§ 190, 190.1, 190.2, 190.3, 190.4 &
190.5.

[Pg.12 of 23]
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(32). Both current CSC authority (2019) and dated CSC authority from

1879 prohibit and limit the legislature's power to modify any such
contract clause or protected Due Process obligation:

"Article T § 9 of the California Constitution prohibits the passage
of a law impairing the obligation of contracts, 'The contract clause
limits the states power to modify its own contracts with other
parties, as well as contracts between other parties' (citation).
Analysis of a contract clause claim requires inquiry into '(1) the
nature and extent of any contractual obligation ... and (2) the scope
of the legislature's power to modify any such obligation (citations?
The party asserting a contract clause claim has the burden of "making
out a clear case, free from all reasonable ambiguity,' a construction
violation occurred (citation)" See: Floyd v. Blanding (1879) 54
Cal.4l, 43; Cf. Deputy Sheriffs' Assn. of San Diego County v. County
of San Diego, 233 Cal.App.4th 573, 578 [182 Cal.Rptr.3d 759] (2015);
accord King v. State DOJ, 2019 LEXIS Cal.Superior 52557).

(33). Federal authority is also in accord when the state attempts to

contravene a stated Public Policy (codified Good Time/Behavior credits for
the safety of state officers, other inmates and rehabilitation as
authorized via the legislature and the people's initiative):

"The principle that contracts in contravention of public policy are
not enforceable should be applied with caution and only in cases
plainly within the reasons on which the doctrine rests. 'Particularly
where the party attacking the contract has had the benefit of
performance by the other party and now seeks to avoid his own
promise.' Twin City Pipe Line Co. v. Harding Glass, 283 U.S. 353,
356-57 {51 S.Ct. 4/6) (1931) (citation) | the promisor may not avoid
performing a perfectly legal promise because he has also made a
separate, illegal undertaking'); (citation) ['It is only in clear
cases that contracts will be void [for illegality][ (See: Smith v.
Seaport Marine, Inc., 981 F.Supp.2d 1188, 1207 [2013 U.S. Dist. LEXIS
157358 (2013).

(34). The Defendants without question violated both Plaintiff's

constitutional rights when they did not follow the credit forfeiture

procedure after a specific legal promise, which is required when revoking

Legislatively Granted Good Time Credits that are strongly protected by the

Contract clause and the Due Process clause.

[Pg.13 of 23]
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(35). Plaintiff's request a Declaration from the CSC confirming that
both Plaintiff's constitutional contract clause rights were and continue
to be vioiated (invalid procedures to revoke Good-Time credits) and Order
appropriate remedy which does not include a sentencing modification or
Order of Release:

"We therefore conclude that it was proper for the Court of Appeals
and the District Court to determine the validity of the procedures
for revoking Good-Time credits and to fashion appropriate remedies
for any constitutional violations ascertained, short of ordering the
actual restoration of good time already canceled.' See: Wolff wv.
McDonnell, 418 U.S. 539, 555 [94 S.Ct. 2974] (1974); Cf. Sandin v.
Conner, Supra, at Pg.477).

(36). Additional state authority confirms that once a Legislative
Policy is established (Good Time Credits) See: (P.C. § 1170(a)(1) &

Prop.7's P.C. § 2931 credits) that policy is not subject to modification
P po y

via referendumn or initiative:

"The agency's acts thereafter fall 'within the executive or
administrative functions' And case authority makes it '‘clear that
once the legislative policy is established ... the administrative act
following therefrom are not subject to referendum' (Citations) (See:
PR/JSM Rivara LLC v. Community Redevelopment Agency, 180 Cal.App.4th
1475, 1482 [104 Cal.Rptr.3d 52] (20097.

(37). Tt is a sad day in lower class and minority America when Briggs

and other culpablewlééislatorslfrbm both partiéé seek to enrich themselves-
using subterfuge and misdirection (See: Appendix #7). This unlawful
enrichment continues by discarding the Rule of Law and disregarding the
State and Federal constitutions; which had the result of denying equal
protection of the law and erasing Penal Code § 2931 credits and DSL
sentencing for many, mostly black, brown and illiterate inmates:

"In other words, in the majority's view, the legislature's own

actions have by indirection caused this initiative statute to be

erased from the books, to say the least, I find such a constitutional

approach troubling.' {See: In re Marriage cases, 43 Cal.4th 757, 869
[183 P.3d 3847 (2008)

[Pg.14 of 23]
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1 (38). The federal constitution violations are also massive and

b

blatant. Justice may be possible when one actually refrains from wrongful

L

procedural barring a complaint which validates the irrefutable facts and

e

actually reviews and analyzes the merits from both a state and federal law
prospective. Like the state law cited ante, fedéral authority also
prevented Briggs from manipulating the referendum process which he
temporality achieved through the "Void on it's Face' Prop. 7 Initiative:

"Applying this [Federal) test, the Court usually has held that the
Constitution requires some kind of a hearing before the State
deprives a person of liberty or property (Citation) ("'[T]he root
16 requirement ' of the Due Process Clause' is "'that an individual be
given an opportunity for a hearing before he is deprived of any

11 significant protected interest'", hearing required before

- termination'. (See: Zinermon v. Burch, 494 U.S. 113, 127 (110 S.Ct.
12 9751 (1990).

W L o~ O W

i3 (39). No hearing was ever provided before our § 2931 credits were

14 §l unlawfully confiscated. Because of the lafge scale of mass depravations,
15}t a Jury trial would be necessary. especially on the "At Issue' complication
16 |} of a due process violation which eliminates any perceived Subject Matter

17 }} Jurisdiction as to sentencing.

18 (Count IV ~ Grounds for Declaratory Relief under Gov. Coder§ 11350)
i5 D. ONGOING REQUEST FOR JURY TRIAL TO PROVE UP

. THE DFFENDANTS TOTAL LACK OF SUBJECT MATTER

20 JURISDICTION OVER PAROLE AGENCY HEARTNGS

, |

i (40). This Complaint vhen served upon Defendant Jennifer Shaffer

27 i serves as ''Notice" to her and the Board commissioners of the "Total Lack
23 llof Subject Matter Jurisdiction” over Plaintiffs Bruce Koklich and Lawrence
24 || Remsen. As Shaffer and her subordinate commissioners are performing a

25 llLegislative and Judicial function without a Constitutional Amendment in

26 {iviolation of the Rule of Law. The facts confirm that the parole agency

N
~J

under Ms.Shaffer or her designeercompletely "Lacks Subject Matter

P
18]

[Pg.15 of 23]
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1 Jurisdiction” to the undefined term "Suitability" at any Hearing. In

ha

light of Pen. Code § 3000, Ms.Shaffer cannot claim or show how the Parole

Agency received jurisdiction over Plaintiff's sentences, nor can

wha L3

Ms.Shaffer or her counsel overcome USSC controlling authority:

2]

"It makes one conviction the basis for commencing another proceeding
under another Act to determine whether a person constitutes a threat

6 of bodily harm to the public, or is an habitual offender and mentally
- ill. That is a new finding of fact (Vanderhoof v. People, 152 Colo.
/ 147, 149 [380 p.2d 903]) that was not an ingredient of the offense
. charged. The punishment under the second act is criminal punishment
8 even though it is designed not so much as retribution as it is to
g keep individuals from inflecting future harm. (See: Specht v.
Patterson, 386 U.S. 605, 508-609 [87 S.Ct. 1209] (1967%7‘Cf7‘§11ezge
16 v. U.S., 113 S.Ct. 2151, 2155-65, [186 L.Ed.2d 315] (2013).
11 (41). Please use this Complaint as a request for Ms. Shaffer to issue

17 || @ pre-hearing memo and explain why she is not violating both above U.S.
13 i Supreme Court controlling authorities., Please also take notice that
14 || Plaintiffs also specifically advance an on;going Objection to the

undefined and hopelessly subjective term "Suitability" in the

val

jurisdictional context.

Pk el
~F ¢h W

(42). ‘The strongly contested facts and essential elements which must

18 |ibe decided by a Court of Law are:

19 A. Prop.7 is '"Void on it's Face" as Briggs attempted to do indirectly
by initiative what he could not do by Referendum because he did not
20 have the votes to achieve the repeal of the DSL without recnacting
as amended the ISL and that would be a violation of numerous
21 constitutional and statutory controlling laws, as specifically pled
herein.
22 '
B. The July 1977 Legislature stated and enacted its policy to repeal
23 the indeterminate sentencing law including it's Purpose, Policy,
Ways, and Means and it was never reenacted by the legislature
24 thereby eliminating the Parole Agency from assuming any
jurisdiction over category 4 and below crimes to either term fix or
25 term extend based on the hopelessly indefinable term of
' suitability. (See: Specht, Supra, at Pg.608-609; Cf Ring, Supra, at
28 Pg. 602; accord Alleyne, Supra, at Pg. 2155-65).
27

Na
GO

[Pg.16 of 23]
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(43). Regardless of a judicial bias and this courts strong motivation
to side with the illegal actions of the mass incarcerator's, and to avoid
and repudiate Plaintiff's mmerous indisputable facts supported by
controlling state and federal authority, Plaintiff's more than "'Suggest',
they 'Demand" a decision on the merits and/or a jury trial for all members

of the class to confirm or reject the essential elements which continue to

be "At Issue". This fundamental right is strongly supported by USSC
controlling authority:

"If satisfaction on an essential element of a claim is at issue,
however, the jury is the proper trier of [jurisdictional] contested
facts (citation)" (See: Arbaugh v. Y H Corp., 546 U.S. 500, 502 [126
S.Ct. 1235] (2006), (Emphasis added).

(Count V. Acting Without Jurisdiction - 28 U.S.C § 1343(3))

E. THE PAROLE AGENCY IS ACTING WITHOUT JURISDICTION AND TN BLATANT
DISREGARD TO THIS COURTS OWN PRECFDENT AS WELL AS THE NINTH
CIRCUIT, THE USSC, AND CONTINUES TO ABUSE IT'S LACK OF ARTICLE III
POWER TO TLLEGALLY EXTEND PRISON TERMS AS AN ONGCOING FORM
OF PUNISHMENT FOR A CRIME THAT HAS NOT YET BEEN
COMMITTED UNDER THE GUISE OF SUITABILITY, WHICH
IS IN AND OF ITSELEF A WORD THAT CANNOT BE DEFINED
TO ANY DEGREE OF CERTAINTY
(All Defendants)

(44). As shown through this Petition and according to State law, every
person whose crime was committed after repeal of the ISL, along with its

purpose and policy, and who were not sentenced to serve a ''Straight Life"

punishment/sentence, which has no minimum term, are having their sentence
unconstitutionally administered in Fxcess of the sentencing courts
Jurisdiction. Furthermore, Plaintiffs are having their contractually
earned Good Time and Participation Credits and parole release dates
unlawfully taken from them without due process and in violation of equal

protection of the law. This is so because they are denied their earned

1 release date by a non-constitutional ministerial Parole Agency who in a

conspiracy with John Briggs teamed up with legislators Burton and former

[Pg.17 of 23]
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Lierutenant Governor Ed Reinecke and Attorney General Lockyer, to enlarged
the Parole Agency's authority to hold so-called suitability hearings on
less than SB-42 category five crimes without authority of law. For
example, it was the Parole Agency who had its term fixing and extending
powers repealed for abuse, and who continue to usurp legislative and
judicial powers to decide and impose different punishment for different
prisoners committiné the same crime. This same Parole Agency continues to
enlarge its powers in violation of Cal. Const. Art. III § 3 every time it
exceeds it's jurisdiction and extends one's prison term by deciding who is
and who is not a danger to public safety; which is a exclusive judicial
function that cammot be preformed by a ministerial agency against a class
of offender they have mo jurisdiction over. Moreover, Plaintiff's are
entitled to a trial on the matter of the their alleged danger to public
safety. Otherwise, the State's Constitution and United States Supreme
Court precident are violated (See: Cal. Const. Art. III § 3; Cf. People v.
Qlivas, 17 Cal.3d 236, 243-44, 246-47 [131 CR 55] (1976); accord U.S.
Const. 5th, 6th, & 14th Amend.'s; Cf. Specht, Supra, Pg.608-609; Cf. Ring,

Supra, at Pg. 602 (2002); accord Apprendi v. New Jersy, 530 U.S. 466, 469-

476 (2000, [Depravation of liberty without Due Process]; Cf. Alleyne,
Supra, at Pgs. 2155-65.)

VI. AN ESTEEMED CSC JUSTICE HAS CONFTRMED
THE FACT THAT THE ISL WAS NEVER REENACTED.

(45). On October 23, 1980 the distinguished CSC Justice J. Richardson

issued his opinion in In re Janice D. (Infra), This opionion was

promulgated two years after Prop. 7 and was ratified and implemented into

law. Justice Richardson confirmed that (disent):

[Pg.18 of 23]
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"There is nothing whatever in the text of the measure [Prop. 7]
itself nor its accompanying analysis which suggests that the ISL
would be partially revived, or that new indeterminate life terms were
thereby established for murder, or that existing sentences therefor
would be moderated. To the contrary, the voters were told other
?ise.; (See: In re Janice D., 28 Cal.3d 210. 221 [168 Cal.Rptr. 455]
1980).

(46). Justice Richardson's opinion, supported with numercus
constitutional and common law authorities, established that the ISL and
it's terms cannot be reenacted by adopting a section from a repealed law
and/or without disclosing to the voters the specific intent of the measure

to: 1. revive the Purpose, Policy, Ways, and Means necessary for uncertain

and indeterminate sentences to re-exist for category 1-4 crimes, which

never happened; 2. revive, reinstate, or constitutionalize the Parole
Agency's Article IIT power to fix or extend terms of confinement for
category l-4 crimes, which never happened;-B. re-authorize a non-
constitutional ministerial/administrative agency to execute both judicial
and legislative powers to decide different bunishments for different
offenders committing the same crime (in violation of the State and Federal
separation of powers doctrine) all when the intended result (under the
guise of unsuitabililty) enlarges punishment for a crime that has not yet

been committed. (See: Clivas, Specht, Ring, Apprendi, and Allegge,

Supra.).
VII. CONCLUSLION

(47). Lastly, what makes the Executive Branch Parole Agency's actions
SO outrageous 1s hoﬁ‘prisoners are having the punishment for their crimes
arbitrarily decided by the same branch of govermment charged with their
prosecution. This is not only fundamentally unfair, but such a

administrative process camnot be tolerated to exist under the American

| Justice System (maybe in Iran, Russia or China, but not here). However,

(Pe.19 of 23]
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as shown throughout this Complaint, and to add insult to injury, these
same State Officials have taken it upon themselves, without authority of
law, to decide punishment for crime for peréonal and financial gain in
such a way that every offender committing the same crime is serving a
different punishment being édministratively decided in violation of Cal.
Const. Art. IIT § 3. In Plaintiff's cases the amount of time they have
already served is grossly disproportionate and unlawful. Accordingly,
based on all the above facts that Plaintiff's adopt herein, we

respectfully request that this Court consider and compare the case of

Dennis Stanworth. Mr. Stamworth was sentenced to death following his plea
of guilty to two first degree murders and two attempted murders. He also
pled guilty to four counts of aggravated kidnaping, forcible rape, oral

copulation, and robbery. Because of People v. Anderson, 6 Cal.3d 628 [100

CR 152] (1972), Stanworth's sentence was modified to 'Life" with the
possibility of Parole. In 1979, the Parole Agency fixed Stanworth's term

at twenty-three years, four months and nine days. That is 3.9 years for

each of Stanworth's Six Life Sentences and other crimes. Also noteworthy,

the court held that Starworth was not sentenced to an indeterminate

sentence but to a determinate life sentence, See: In re Stamworth, 33

Cal.3d 176, 177-183 [187 CR 783] (1982). (See: Appendix # 9, Para. # 13).
(48). It is outrageous government conduct whén a non-constitutional
ministerial agency can give itself jurisdiction and make law to deny
parole for speculative unsuitabililty reasons which clearly is punishment
for a crime that has not yet been committed. And as this Complaint shows
is happening today, at the voters and taxpayer expense, for personal and

financial gain, and to further the mass incarceration industry, which is

| needlessly and wrongly misappropriating Billions of taxpayer correctional

[Pg.20 of 23]
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dollars while our streets are lined up with homeless people;in need of
shelter. Plaintiff's posit that Administrative action after Nov. 7, 1978
has been taken for personal gain by those who profit from failing to
enforce the '"Rule of Law" and for the purpose of continuing an
unconstitutional and illegal administrative process by using, extorting
and exploiting the minority population (mostly Blacks and Hispanics) as
pawns and chattle, please closely review Appendix #7.

(49). Based on the facial facts presented by Plaintiff's request that
the CSC follow the Rule of Law mandated by the State Constitution, U.S.
Constitution, and their own CSC precedent including State Statutory and
Common Law authorities. Based om the indisputable facts contained herein,
the "At Issue' subjects presented are ripe for Federal analysis:

"The Civil Rights Act...created criminal penalties for conspiracy to
deprive persons of rights secured by 'the Constitution or laws'...a major
purpose of the Civil Rights Acts was to "involve the federal judiciary in
the effort to exert federal control over state officials who refuse to

enforce state law' (See: Maine v. Thiboutot, 448 U.S. 1, 13 & 20 [65
I..Ed.2d 555] (1980)

(50). Plaintiff's Complaint herein warrants the Original Jurisdiction

of this GSC because this ~Substantial Issue" is of large State Wide impact

and continues to allow "based on the facts presented," the likelihood that
many more mostly Black and Hispanic prisoners will needlessly continue to
be wrongly incarcerated way beyondrtheir DSL release date.

(51). The State camnot arbitrarily confiscate Plaintiff's
contractually secured Liberty Interest to Pen. Code § 2931 Good Time and

Participation Credits by falsely transforming a DSL sentence into a ISL

sentence and deny the Plaintiff an opportunity to be heard on their

Contract Clause and Liberty Interest due process right to Good Time

| Credits which assure a much earlier release, especially with out a

hearing:
[Pg.21 of 23]
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"Similarly, the Fourteenth Amendment's Due Process Clause has been
-interpreted as preventing the States from Denying potential litigants
use of established adjudicatory procedures, when such an action would
be 'the equivalent of denying them an opportunity to be heard upon
their claimed [rights]'" (Citation) (See: Logan v. Zimmerman Brush
Co. ET AL, 455 U.S. 422, 429 [102 S.Ct. 11Z8] (1987):

(52). Indeed, aﬁy conclusion to eliminate the Due Process requirements

would allow the State to destroy at will virtually any State Created

contract clause or Liberty Interest right that the Plaintiff's have.:

"While the Legislature may elect not to confer a property
interest,... it may not constitutionally authorize the deprivation of
such an interest, once conferred, without appropriate procedural
safeguards.” (See: Logan, Ibid. at Pg.432). (Emphasis added).

(53). When considering the herein facts this Court should assign

counsel to Plaintiff's and decide the case on the merits as supported by

the documentary evidence and facial facts presented.

(54). What chance does a reasonable person have to protect their
federally guaranteed rights after those_Conétitutional Rights were denied
them because, like in the case at bar, the State's highest court refuses
to follow its own decisions, obey the mandatory provisions set forth by
the Legislative policy, and the State's Constitution.

PRAYER FOR RELIEF

(55). WHEREFORE, for all the foregoing reasons, Plaintiff's
respectfully request relief as follows:

A. Issue a Temporary Restraining order and preliminary injunction
staying, restraining and enjoining Defendants from holding any
further Parole Agency Board Hearings for category one thru four
crimes as-specified in SB-42 & AR-476, which includes the repeal

of the Purpose, Policy, Ways, and Means for the Indeterminate
Sentence Law parole agency hearings.

B. Issue a Judicial Declaration,confirminﬁ that the Proposition
Seven Initiative is '"Void on it's Face" for the reasons
previously presented in this Complaint.

[Pg.22 of 23]
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1 C. Based on U.” Su ‘ent Thurt to issue a judiciel
declaration confrrwing unar pren. wode § 2931 Good Time Credits
2 are a State created Liberty Interest right that is protected by
the Due Process clanse (See: 1's 31-39 above).
3
D. Find and declare that Defendants have violated the law of
4 contracts, specifically Pen. Code § 2931 and that Plaintiff's are
entitled the provisions of the Aleatory Contract accordlng to
5 State and Federal Contract Clause authority.
6 E. Tssue an Order granting such other and further relief as the
Court may deem just and proper.
7
VERIFICATION - C.C.P. §§ 2015.5 & 28 U.S.C. § 1746
8 B ' |
'9 (56). As the Plaintiff's in the above entitled action, we declare
10 under penalty of perjury under the laws of the State of California and the
11 laws of the United States of America, that the foregoing is true and
12 || correct. Executed on June (month’ (day), 2023.
134
™oL RN S I TR N, MU A B R
14
15
16 s
Bruce Koklich
17 Plaintiff in Pro Se'
18
19
20
21
22
23 "There is mo crueler tyranny than
which 1is perpetrated under the
24 shield of law and in the name of Justice"
25 Montesquieu, cira, 1742
26
27
28 [Pg.23 of 23]
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ARTICLE 2

Determining and Redetermining Term of Imprisonment

[Part 3, Of Imprisonment and the Death Penalty—Title 1, Imprisonment
of Male Prisoners in State Prisons—Chapter 8 Length of Term of
Imprisonment and Paroles—Article 2, Determining and Redetermining
Term of Imprisonment; Article, copsisting of §§ 3020-3025, added Stats
1941 ch 106 § 13, Repealed Stats 1977 ch 165 § 43, effective June 29,
1977, operative July 1, 1977.] /

§§ 3020, 3021, 3022, 3023, 3024, 3024.5, 3025. [Sections repealed
1977.]

Added Stats 1941 ch 106 § 15; Stats’ 1947 ch 1381 § 3. Amended Stats 1951 ¢h 671 § 12, ch
1078 § &; Stats 1953 c¢h 722 § 1; Stats 1957 ¢h 1617 § 3, ch 2256 §§ 54-56; Stats 1963 ch 1702
§ 1, ch 2074 § 2; Stats 1965 ch 237 § 2; Stats 1976 ch 1139 §§ 278.2, 280, operative July 1,
1977; Stats 1977 ch 2 § 6, effective December 16, 1976, operative July 1, 1977, Repealed Stats
1976 ¢h 1139 § 279, operative July 1, 1977; Stats 1977 ch 1565 § 43, effective June 2%, 1977,
operative July 1, 1977,

Historical Derivation:
-§ 1168 as that section read prior to the 1941 amendment.

Please take notice of the repeal statutes
including Pen. Code §§ 671, 3020 to 3025 ante.

503
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PENAL CODE

609 PAROLES

Title 1

which may be mandated as 2 condition of parole.  Such
examination may be performed by psychiatrists, psychologists,
or licensed clinical social workers. (Formerly § 3001, cdded by

Starg 1977, ¢ 1130, § & Renumbered § 3002 and amended by
Staw 1978, ¢ 352, § 3.}

§ 3003, Parole; return to county of commitment or another
county or state

(2) Except as provided in subdivision {d}, an inmate who is
released on parcle shall be returned 1o the county from shich he
or she was commirted.

For purposes of this subdivision, “county {rom which he or
she was committed” means the county where the crime for
which the inmate was convicted occurred.

() Notwithstanding subdivision {a), an inmate may be re-
wmed 10 another county in a case where that wounld be in the
best interests of the public and of the parolee. If the Board of
Prison Terms setting the conditions of parole for inmates
sentenced pursuant to subdivision (b) of Section 1168 or the
Department of Corrections setting the conditions of parole for
inmates sentenced pursuzant 1o Section 1170 decides on a return
to znother county, it shall place its reasons in writing in the
parcles's permanent record.  In making its decision, the author-
ity may consider, among others, the following factars:

{1) The need to protect the life or safety of a viciim, the
paroles, a wilness or any other person.

{2) Public concern that would reduce ihe chance that the
inmate’s parole would be successivlly completed.

{3) The venified existence of a work offer, or an educational or
vocational training program.

(4) The last legal residence of the inmale having been in
another county.

(5} The existence of family in another county with whom the
inmate has maintained sirong ties and whose suppert would
increase the chance that the inmate's parole would be successful-
ly completed.

(6) The lack of necessary outpaticnt treatment prograras for
arplees receiving treatment pursuant (o Section 2960
P |3 P

{c} Notwithstanding any other provision of law, an jnmate
who is released on parole shall not be returned to within 35
mides of the actual residence of a victim of, or a witness to, a
violent felony as defined in paragraphs (1) to (7), inclusive, of
subdivision (¢} of Section €67.5 and any felony in which the
defendant inflicts great bodily injury on any person other than
an accomplice which has been charged and proved as provided

for in Section 12022.7 or 12022.5, if the victim or witness has

requested additional distance in the placement of the inmate on
parole, and if the Beard of Prison Terms or the Depariment of
Corrections finds that there is a need to protect the life, salety,
or well-being of a victim or witness. )

(d} An inmate may be paroled 10 another state pursuant to
any other provision of law. {ddded by Stare ]982, ¢ 1407, § I
Amended by Siars 1985, ¢ 1419, § 2; Siars 1987, ¢ 283, § i;
Srois I987, ¢ 1110, § 1; Stats 1988, ¢ 7367, § 1; Siar 1990 ¢
148 (AB.2748), & I, Stesi990, ¢ 1892 (4 B4237), § 1)

Legisietive findings and declarations for 1985 amendment, see note
under § 2960.

Efect of amendment of scction by Two or more 2¢ts a1 the same session
of the legislature, see Government Cods B $605,

Cross References

Release of persons convicted of viclent felonies, notificatinn of cerain
local law enforcement officials, see § 3038.6

§ 3004, Parole; electronic monitoring or supervising devices

Notwithstanding any other law, the Depariment of Corree-
tions and the Board of Prison Terms may require, as a condition
of release on parcle or reinswatement on parole, or as an
intermediate sanction in liev of return to prison, that an inmate
or parole agree in writing to the use of clectronic menitoring or
supervising devices for the purpose of helping to verify his or her
compliance with all other conditions of parale. The devices
shall not be vsed to eavesdrop or record any conversation,
except a conversation beiween the parolee and the zgent
supervising the parolee which s to be used solely for the
purposes of voice identification.  (ddded by Srars 1991, ¢ 215
(A.B.2103), § 1.)

Former § 3004 was repezied by Siats.1944, 3rd Ex Sese, . 2. § 45

§§ 3005, 3006, Repealed by Stats.1944, 3rd Ex.Sess,, ¢. 2,
g 43 /
ARTICLE 2. DETERMINING AND RE-

DETERMINING TERM OF IMPRIS-
ONMENT [REPEALED]

§§ 3020 to 3023. Repealed by Stals.1977, ¢, 1€5, § 43

§ 3024. Repealed by 5te1s.1976, ¢. 1139, § 279

§§ 30245, 3025. Repealed by Stzts 1977, . 165, § 43

Pror 10 repezl, § 3015 wes amended by 512151976, ¢ 1159, § 250
Stals, 1977, ¢ 2, § 6.

ARTICLE 3. PAROLES
Section -
Rle-teR Power to parciz oulside prisonst camps.
041 Parole relesse date: setting; crtena; review.
30411 Governor's request to review parole desision; majortly voic in

favor of parole.

3041.2. Boatwrght-Eaves Parole Review Act of 1958,

33415, Heanngs; oghis af prisoners; wtitlen statements by board of
dispasition; rehearings. .

30417, Parole release dates; prisoners under Kfe sentence: hearings to
s2l, postponc or res<ind; counsel, prosecutor.

3042 Hearings to review parole; priseners sentenced o )ife senicnces;
notice; transeripls: time for relesse; statement of hindings
and rcasons.

3043, Parole eligibility or dase; nohce 1o vicuim or next of kin:
request; appearance and statement; doty of board; amend-
ment of sestion.

30431, Apparance of neat of kin or immediaic family member;

entitlement 10 attendance of person of own choosing.

Written, audiotaped or videotaped statement in liew of personal

appc.amncc

30M3.3. Immediate (amily, defined.

3435 Condit-Nolan Public Participation in Parole Act of 1984

J0H.  Repealed.

432

35 Mimimum impnsonment; offenss pardened on greunds of
innocence not counted as previous conviction.
046, Pcrsons impnisoned under bife sealence minimum term: con-

sideration of statements and rccommendations: order.

1047 10 MRS Repaaled. .

B9, Minimum imposoament for sentence poor o July 1, 1977
ather cases.

30495, Prsoners included in specific research program approved by
baard of carrections

3050, Repesied
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5B 42
Nejedly & Way N -3~ September 15, 1976

conditions of parole., Although the Department of Corrections
opposed limiting parole to one year for most offenses, law enforce-
ment, including Ray Procunier, accepted this limitation for several
reasons. First, over 70% of all parcle violations occur in the
first year; second, over 80% of all parole violations are detected
by the police, not the parole officer, and could be the basis for
an independent criminal prosecution; lastly, limiting most parole's
to one year could result (if the number of parcle offenses remains
the same) in much closer supervision during the critical first year.

The claim of a few people that S.B, 42 will result in the release
of large numbers cf dangercus convicts is unfounded. This claim

is based on the requirement that the Community Release Board
"retroactively" apply terms prescribed by 5.B. 42 for all inmates
sentenced under priocr law. However, S$.B. 42 does not reguire that
an S.B. 42 sentence be applied. Indeed, section 1170.2(k), =at
page 128 of the bill, authorizes the Community Release Board to
impose a longer term and retain an inmate where a majority of the
Community Release Board "determine that due to the number of crimes
the prisoner was convicted of, or due to the number of prior
convictions ..., or due to the fact that the priscner was armed
with a deadly weapon when the crime was committed, or used a deadly
weapon ..., or inflicted or attempted to inflict great bodily in-
jury..." The only type of potentially dangercus prisconers that
might be released are those who are mentally discrdered. Ray
Brown and Jerry Lachner kave met to discuss methods of dealing with
this problem under the LPS Act. (If necessary, they will prepare
a clean-up bill which Senator Nejedly will introduce in January

as an urgency measure,)

If you sign this bill, as I strongly recommend, California will be
the first major state to move decisively toward determinate sen-
tencing. Among all the states, only Maine has already enacted =
law repealing indeterminate sentencing. TIllinois and *innesota
are in the process of doing so. All of the major states have in-
determinate sentence laws. Only a few of the smaller states have

partial determinate sentencing laws, but nothing on the magnitude
of S.B. 42.

Attachment

JAK:Cr
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ARMING, USE OF A FIREARM, GREAT BODILY INJURY, OR

EXCESSIVE TAKING

Enhancements of 1, 2, or 3 years, or a percentage of the
base term are prescribed for arming, use, G.B.I.,, or excessive
taking, respectively. 1In no instance can these enhancements
be added where they are an elemant of the crime. XNo more than
one enhancement can apply to the sentence for any single offense.
The court may strike the additional punishment if there are
sufficient circumstances in mitigation but reasons must be
stated for the record. '

Note: P.C. 8 12022, 12022.5, 12022.6, 12022.7, 1170.1a(4d).

GCOD TIME

5B-42 has a good time provision for reduction of the court
ordered sentence. The total possible good time credit that may
by granted is four months for each eight months served in prison.
Cne of the four months is for participation in programs. The
remaining three months are for refraining from assault with a
weapon, eacape, assault, possession of a weapon, possession of
a controlled substance, attempt to escape, urging others to riot
if violence results, destruction of state property, falsification
of documents, possession of eacape tools and the manufacture or
sale of intoxicants. Depending on the offense, either 45, 30,

or 15 days good time credit can be loat. Extensive procedural
guidelines are established.
Note: P.C. R 2g53p

PAROLE

The parole period for all inmates receiving a determinate
sentence shall run no longer than one year, and no longer than
three years for those inanates remaining indeterminately sen-
tenced. The parole period runs continuously, except for a
parolee who absconds.

Note: p.,C. 8 3000

PAROLE REVOCATION

The maximum return for a technical vioclation in the absence
of a new conviction is for six months, but in no case to extend
beyond the total parole period specified in the bill.

Note: P.C. §& 3057,

JUDICIAL COUNCIL

The Judicial Council has a number of duties, including the
adoption of rules to promote uniformity in sentencing by providing
criteria for the consideration of the trial judge, and monitoring

that uniformity by acquiring and distributing statewide sentencing
data every three months,

Note: P.C. s 1170.3, 1170.4.




COMMUN EAS

The Community Release Board will consist uf two mamibers
from the Adult Authority and two anembers from the Woman's
Board of Terms and Parcles, and five other members appointed
by the Governcr. The dutieas of the C.R.B., shall include ra-
viewing prisonera’ request for reconsideration of denial of
good time, determining questions of parole revocation, setting
terms for inmates remaining indeterminately sentenced, and
applying the retroactive provisions of the bill.

Nota: P.C. & 5075,

RETROACTIVITY

The retroactive provisiona of the bill will fix determinate
sentences for those inmates currently incarcerated who would
have received a determinate sentence if they had been sentenced
after the effective date of the bill, The C.R.B. is obliged to
datermine what the length of imprisonment would have been under
8 1170 without considaeration of good tima credit. The C.R.B.
shall choose the middle term of the longest commitment offensa,
erhanced by any court imposed aggravations, using the terms sat
in the bill., A special provision allows the C.R.B., upon a
majority deciasion, to set a higher term because of factora such
ar number Of crimes convicted of, number of piior convictions,
arming or use of a deadly weapon, infliction or attempted in-
fliction of great bodily harm. In this event, the inmate shall
be entitled to a hearing, with representation by legal counsel.
In no instance can an inmate be required to serve a term longer
than a parole date previously set by the Adult Authority, or
longer than he could have served under the indeterminate
sentence law. -

The good time provisions are not retroactive. Those
inmates currently incarcerated would retain their present
parole eligikility and will be eligible to receive good time
credit for the period of incarceration remaining after the
effective date of the act.

All parole provisions in the bill will be retroactive.
Note: P.C. 8 1170.,2.

ErrECTIVE DATE

Senate Bill 42 will become effective on July 1, 1977.
The California Department of Corrections will have a ninety
day grace period after the effective date of the bill in which

to make an orderly transition to SB-42's determinate sentencing
provisicns.




BEWEFITS OF SB 42, AS AMENDED APRIL 22, 1976
IN COMPARISON WITH CURRENT LAW

1., 1In accord with the almost total lack of belief in or
proof of the validity of any kinds of predictors either as
to the causes of Crimes or the cure of offenders, SB 42

explicitly places personal responsibility on offenders and

recognizes that prison is punishment for the act, thus
completely changing the emphasis of the system from a
sick-treatment-medical model. / 1170(a))1):P.125.

Also proposed amendments;7

2. Places length of prison sentence within narrow limits

in hands of people's reoresentatives (the legislature) for

almost all crimes, a change from current unlimited sentencing
discretion Oflexecutive appointees, é_ll7o(a)(2):

1168: Pp. 125;126;7 (But small number of ‘punishment categories
and interrelationship of offenses in those categories makes it
difficult to logically change any one crime's punishment as a
result of an immediate emotional reaction without considering

the effect on the whole.)

3. Logically orders prison time in increasing amounts
proportionate to the increasing injury of the crime Lo Lhe
victim or public interest, a complete change from the current
disparity inherent in a system haséﬂ on Lreatment rather than

punishment., /7 1170(a) (1): r.126/

*Keyed to PLC. Section ane a0 ofF April 22 Amendded version.




4., Makes crime, for those left indeterminate, rather than

"prediction of behavior® criteria for parole date setting

=@, / 3041:p.144/

5. Legislatively fixed range of sentences eliminates

disparity in prison sentcnces for same crimes currently due

to changing political, sccial and economic influences on
appointed parole board system with unlimited sentencing

discretion. /1170(a)(1):p.126/

&. Pemoves diswaritv in prison sentences for same crimes

currently due to use of invalid behavior science predictors

presently leagally reguired under current indeterminate

rehabilitation system. /1170(a){l):P.126

B

7. Avoids disparity in prison sentences for same crimes

currently due to conscious or unconscicus influences of

personal bilases of parole board members under a system which

provides unparallelled discretion in sentencing. /1170(a)(1l):

P.126/

€. Retains flexibility in sentences duc to specifics of the

particular incident and offerder but conly within veory narrow
bounds rather than the unlimited possibililbics lovr abuse of

current systom. ZT]?O{U&:P.127)

|
|
!
|
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9. Regquires for the first time a body to provide criteria

to trial judges fcr their guidance in selecting sentences even

within-the-strictures of the ARt,” 1i17@1a3(2)?7T170.3:

Pp. 126 & 135. Also propesed amendments./

10. Requires; for the first time, a body to provide periodic

statewide and national sentencing data to trial judges as an
additional guide to thelr sentencing cholces as an additional
impetus for uniformity in sentencing. ﬁil70.4:P.135. Also

proposed aﬁendments#?

11. Reguires trial judges for the first time to state reasons
on the public record for selection of probation or the specific

prison sentence within the narrow confines required. /1170(b);

1170.1:Pp.1277

12. Tor the first time, provides notice to the public of the

actual prison time to be servid for each crime, to law

enforcement a knowledgeable basis for charging and plea

bargaining, to the offender and defense the real bencfits

or not of any plea bargain offered, and to the offender and

his family and friends and all others interested {victim)

the actual time he will serve in prison less good time
immediately upon the completion of sentencing: a comueleto
change from the ¢urrent unknown guantitly inherent in
indeterminancy un! tl parole is granted. if]hﬂ;ll70(h);

Pp.12% & 127./




13. Loglcally provides additional prison time rfor prier

prigon terms rather than present illecgic of law pertaining to
prior convictions. /667.5:9.1237

14. Provides for wash-out regarding prior prison terms -~
5 years for most; 10 vears for eight most seriocus crimes
(may be only state with such provision). /667.5:P.123. also

proposed amendments./

15. Simalifies by consolidation and makes time certain and

proportionate when ordered for multiple and conflicting

penalty provisions for consecutives and enhancements of

arming and use. /1170.1a;12022:12022.5:P.128,160~1./

16. BAdds a great bodilv injury enhancement possibility

whenever the element is present in the circumstances of any

crime rather than as an element of only selected crimes as present.

/12022.7:p.162./

17. Adds two great societal injvry enhancement possibilities

where deprivation of property or damage te the public as defined
in existing criminal offenses are preseunt in amounts in excess

of $100,000 or $500,000. /12022.6:0.162,/

18. aAbolishes habitual offender scctions and veplace: with a

list of mogt scerions crines reguiring that. defendant mis be



convicted of one such crime in order to be Bentenced with

special prior term enhancements for having had such prior

termg as well. Zf667.5:P.123. Also proposed amendments;7

19, ©Provides greater incentive for good behavior in prison by

certain time reductions for refraining from special cvert acts.

/2931/

20. Provides continued external incentive for program involvement

by tying small part of time reduction to participation only, not

anyone's judgment of success. /2931(c¢):P.138./

21. Sets up specific statutory safequards against zbuse in good

time denial and remaining parole rélease, pcstponement or

recision hearings exceeding any current court reguirements.

For example: Complete discovéry of prisoner's central file by
prisoner (exceeds OLSEN, eliminates "unnamed source" information).
Providas for legal counsel at parcle hearing if date is

rescinded or set 3 years beyond minimum eligible parole date.

{Injects attorneys into correctional system.)

22. Limitea parele periods to short times consistent with current

studins. Limits imorisonment for technical parole revocation to
short periceds rabtheor than -urrent discharvrae sate which can be
relatively distant and imposed withoul the due process of a

new canviction. 1 year docerminately sentenced: 3 years
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DOCKET NO:

IN THE
SUPREME COURT OF THE
STATE OF CALIFORNTIA

BRUCE KOKLICH & LAWRENCE REMSEN,
Plaintiffs, et al.
- Against -

KATHLEEN ALLISON, Secretary, California
Department of Corrections & Rehabilita-
tion; JENNIFER SHAFFER, Exec. Officer of
the State's Parole Agency; ROB BONIA, as
State Attorney Generalj; GAVIN C. NFWSOM,
Governor of California

Defendants, et al.
COMPLAINT FOR DECLARATORY & INJUNCTIVE RELIEF

PURSUANT TO:

Cal. Civ. C. §§ 52.1 & 52.3; CCP §§ 363 525
thru 527; & 1060; Pen. Code & 1473; Gov. C.
§ 11350, et sec.

BRUCE KOKLICH &
LAWRENCE REMSEN
CIM Aipha - Seven
P.O. Box - 3100
Chino, CA 51708
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AMIENDED IN ASSEMBLY APRIL 12, 1977
& AMENDED IN ASSEMDLY MARCII 17, 1977

CALIFORNIA !jlfC).‘iL:\'I'UIU'}—I977—7(! NEGULATL SIESSION

No. 476

3

ASSEMBLY BILL

&)

. Introduced by Assemblyman Boalwright
{Prineipal eonuther Assemblyman Nestande) (Principal
coauthors: Assemblyman Nestande and Senator Deverly)
Assemblymen Chacon, Chimbole, Cordova, Iuzio,
Cualco, Imbrecht, Lanterman, McVittie, Suitl, Vincent
Thomas, Williamm Thomas, Thurman, and Tucker
(Comithors: Senators Hains and Nimnmo)

T“‘cbrum'y 10, 1977

'

An act Lo amend Seclions 11555 and 11556 of, and to repeal

Section 11563.5 of, the Government Code, and to amend

Sections 148.1, 878; 480; bOBF; 215, 450, 594, 597.5, 653N, 654,
GG4, 667.5, 96Y9c, 969d, 1168, 1170, 1170.8, 1170.4, 1191, 1203,
1203.03, 1203.06, 1213.5, 1389.7, 2081.5, 2400, 8464 2401.5, 2402,
2403, 2651, 2684, 2772, 2790, 2911, 2930, 2931, 2932, 3000, 3040,

3041, 3041.5, 3041.7, 3042, 3046, 3052, 3053, 3053.5, 3057, 3059, .

3064, 3062, 3084, 4532, 4801, 4802, 4803, 4810, 4812, 4813, 4814,

4830, 4851, 4852.14, 4852.18, 5000; 5001, 5002, 5003.5, 5011, 5055,

5068, 5076.1, 5076.2, 5082, 5089, 6053, G081, 11193, 11194, 12022,

12022.5, 12088:6; 180887 12480; and 18660 and 12022.7 of, to

amend and renumber Seetiens 13703 and Section 1170.1a of|

'{h to add Article 3 (commencing with Section 2947) to Chapter

7 of Title 1 of Part 3 of, to repeal Sections JI1701, 1170.1b,

1389.3, 2399, 3043, 3044, 3050, 3054, and 3055 of, and to repean]

1 Article 2 (commencing with Section 2920) of Chapler 7 of
' Title ] of Part 3, Article 3 (commencing with Section 2940) of

Chapler 7 of Title 1 of Part 3, ‘Article 2 (commencing with

{ ‘i Section 3620) of Chapler 8 of Title 1 of Part 3, and Article 4

{cotmtmencing willh A0 ol T hanter 8 AT THla 1 Al Paae 0
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AB 476 — 2
the Penal Code, relaling to imprisonment, and declaring the,
nrgency thercofl Lo take effeet immedialelyr, -

LEGISLATIVE COUNSEL'S DIGEST "

ADB 476, as uncnded, Boatwright.  Imprisomment.
The Uniform Delerminate Sentencing Act of 1976, general-
ly, provides a system whereby the judge selects a ternd, of
imprisonment in the stale prison from 3 slalutory choices,
with the Communily Release Board administering provisions

relating to good-time eredit and parole. :
This bill would male various conlorming, correclive, dnd

substantive changes in such act and related provisions of law.
The bill would Lake ellect immedialely as an urgency stal-
ute, Lo become operative July 1, 1977
Vote: %. Appropriation: no. Fiscal committec: yes.
mandated local program: no.

ral-

The people of the State of California do enact as follows:

amended to read: -
11555, An annual salary of Lwenly-six thousand ltwo

bundred filty dollars ($26,250) shall be paid to the
following:
{a) Chairman of the Community Release Board

{b) Chairman of the Board of Equalization _
{¢) Chairman of the State Water Resources Control

9 Doard
(d) Chairman of the Youtly Authority Board.

‘1
2
J
4
)
G
7
8

10
11 SIEC. 2. Section 11556 of the Government Code is
12 amended lo read;

11556. An annual salary of twenly-five thousand dollars

13

14 ($25,000) shall be paid to cach of the following:

15 (1) Director of Navigation and Ocean Development
16 (b) Director, Office of Bmergency Services :

17 (e) Members of the Community Release Board

18 (dd) Members of the Board of Equalization :

19 (c) Members of the State Waler Ilesources Conlrol
20 Board

21 (1) Members of the Youth Authority Board

Slale- _

SIZCTION 1. Secti(-)u 11555 of the Covernment Code is -

@

(B
|
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(g) State lire Marshal

SEEC. 3. Section 11563.5 of the Covernuent Coe
repealed.

SIEC. 4. Section 148.1 of the Penal Code is amende
read:
148.1. (a) Auy person who reports to any police ofl)
sherill, employee of a f{ire deparltment or [ire sery
district atlorney, newspaper; radio stalion, lelevi:
station, depuly sherill, deputy district atlorney, mem
of the California Highway Palrol, employces of
Department of Justice, cmployees of an  aivli
employees of an airporl, employges of a ruilroad
busline, an employee of a telephone company, oceupa
of a building or a news reporter in the employ o
newspaper or radio or lelevision station, thal a bomb
other explosive has been or will be placed or scereted
any public or privale place knowing that such report
false, is guilty of a erime punishable by imprisonaient
the state prison, or imprisonment in the county jail not

cxceed onc year,
(b) Any person who maliciously informs any othe

person thal a bomb or other explosive lias been or will |
placed or secrcted in any* public or private plac
knowing that such informalion is false, is guilly ol'a crinn
punishable by imprisonment in-the slate prison, c
imprisonment in the county jail not to exceed one yeal
(¢} Any person who maliciously gives, mails, sends, o
‘causes to be sent any false or faesimile bomb to anotlic
person, or places or causes lo be placed any f{alse o
fa(':simile bomb, with the intent that any other persol
thinks it is a real bomb and wilh knowledge that it s ;
.fnlse or facsinﬂe bomb, is guilly of 4 crime punishable by
unprisonment in the state prison, or imprisonnient in the
county jail not to exceed one year. '
SEG: &: Seetior 870 of the Rennl Cede i3 anended to

rends: :
570- 1f & parent of o miner ehild willfully omits: switheut

lavvful exeunse; to furmish neeessary elothing; food; sheller
or medieal ettendenee; or other remedinl eare for is or
her ehild; ke or she i3 guilly of & misdemeaner punishable
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lnshtuusn for Womers the esurt in impeosing {he

sentenee shall net fiz the term or durntien et the peru‘j‘_el'
R

ef imprisemment:
D68, Whenever a defend:ant uses a w eapon under SU]EU}

circumstances as o bring such defendant vwithin tle
operation of Sectior 12022 the fliet that the defendant 5o
used- a weapon iy be cliarged i the accusatoly
pleading. This charge, if made, shall be added to and be
4 part of the count or cach of the counts of the a ccu&zlofy
pleading which charge the offense at the time-of the

srumission of which the defendant used a weapon. That
portion of any count wihich charges that the defenddhit
used a weapon shall be suflicient if it can be understood
therefrom that at the time of lus cormission of the
offense set forth m the count, the defendant used a
weapon. The nature of the weapon must be set forth. One
such charge ay nane more than one weapon. I the
defendant pleads not guidty of the offense charged i any
count which alleges that the defendant used a weapoun,
the question whether or not lie used a weapon as alleged
muse be tried by the court or jury whicl tries the sssue
upon the plea of not guirlty. I the defendant pleacls guilty
of the offense charge the guestion whether or not ie used
a weapon as alleged must be determimed by the court

before pronouncing judginernt.

SLC 13.5. Section 969d of the Penal Code is ainended
10 read:
. 969d. VWhenever a defendant used or was armed lwrb
a4 Lirearm as reeited i Section 18022.5, the fact that the
defendant used or was armed with a firearn may be
charged i1 the accusatory pleading. This charge, iFmade,
shall be added to and be a part of the count or each of the
counts of the accusaiory pleading which charged the
offenise. That portion of any count whick charges that the
defendant used or_was-armed-with-a firearm shall be
sufficient IF 1t can be understood therefrom that at the
me of lus commission of the offeuse set forth in the
count the defendant used or was armed with a firearm.
The nature of the frearmn must be set forth. One such

charge may name more than one firearm. I the

%19
20

22
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defendait pleads not guilty to the olense charged in
counit whichs alleges, that the defendout used or
armed with a firearm, the guestion whether or not
used or was armed with a firearin as alleged nust
determimed by the court before pronouncing judge

SIEC 14 Section 1168 of the Penal C‘oa’e IS ‘uueudua
read:
{168, (a) Every person wito comumits a public offen.
for which any specification of three time periods
uupnaonment 1 any stale prisor: /s noiw prescribed .
law shall, unless such convicted persorr be p]aced
probation, a new trial granted, or the imposing
sentence suspended, be sentenced pursuant [0 C’/mp[c
4.5 (conunencing iwith Section 1170) of 1itle 7 of Pa

(b) For any person not sentenced under suc
provision, but who is sentenced lo be ainprisoned in ¢,
staté prison, mcluding rmprisoinment uot exceeding on
year and one day, the court imposing the sentence shi
not fix the - term or duration of the period o

Inprisoninent.
SIEC. 15. Section 1170 aof the Penal Code is ammended Lo

read:
1170. (o) (1) The Legisialure finds and declares that

the purpose of imprisoiunent in stete prisen for crime is
punishment. This purpose is best served by tc;ms
proporllona{e lo the seriousness of the offense wi'
provision for uniformity in the sentences of offende
comnmitling  the same . offense under  similar
cireumnistances. The Legislature [urther [inds and declares
that the elimination of disparity and the provision of
uniformity of sentences can best be achieved by
delerminate sentences fixed by statule in proportion lo
the seriousness of the ollense as delermined by the
Legislalure to be imposed by the court wilh specilicd [
discretion. This declaration applies to persons sentenced
under this section or Section 1165

(2) In any case in which the punishiment preseribed by
statute {or a person convicted of a public ollense isa tern
of imprisoninent in Lhe state prison of 16 months, Lwo or
three years; two, three or four years; Lhree, four or five
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of the sentenece he may be on parele for u periaé‘ljﬁ £t3
previded in Seetion 3006- : 5
(L) When a judgment of fmprisonment Is fo;';‘fbe
imposed and the statute specifies three possible terils,
the court shall order imposition of the middle teim, .
mless there are circumstances i aggravation ' or
mutigation of the crime. Upon denial of probation, either
party iay move that the upper or lower term be impoSed
by the court. The motion shall specify the circumstardces
“hich justily imposition of the upper or lower term.
mposition of the vpper or fower term shall be based on
the circumstances alleged. Either party may request a
hearing to prove or rebut the circumstances alleged. In
determining swwhether there are circumstances that justify
anposition of the upper or lower term, the court may
considder the motion, the record in the case, the probation
officer s report, other reports including reports received
pursuant to Section 1203.03 and presentence reports
submitted by the prosecution or the delencant, the
serleneing  rules of the Judicial Council, and any
evidence introduced at the sentencing hearing. The
court shall sct forth on the record the facts and reasons
for imposing the upper or losver terni. The court may ot
impose an upper term by using the same fact used to
enhance the sentence under Section 667.5, 11701, 12052,
2022.5, 12022.6, or 12022.7. A term of imprisonment shall

i

e specified i1 every case unless imposition of sentence
s suspendedd.

(c) The court shall state the reasons for its sentence
choice on the record at the time of sentencing. The coinrt
shiall also informm the defendant that as part of the
sentence after expiration of the terny he may be o parole
fur a period as provided in Section 3000

() When a defendant subject to this section or
subdivision (L) of Section 1168 has been sentenced to be
nnprisoned in the state prison and has been committed
to the custody of the Director of Corrections, the court
nuy, within 120 days of the dale. of commitment on sts
Osvr motion, or at any time upon the recormmnendation of
the Directosr of Corrections or the Community Release

®
®
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Doard, recall the sentence and commitment previously
ordered and resentence the defendant in the same
manner as if iie had not previously been seuntenced,
provided the new sentence, if any, is no greater than the
fitial sentence. The resentence under this subdivision
shall apply the sentencing rules of the Judicial Council so
as to elinunate.disparity of sentences and to promote
uniformity of sentencing. Credit shall be given for timne
served. '

(e) Any sentence imposed under this article shall be
subyject to the provisions of Sections 300 and 3057 and
any other applicable provisions of faw. -

(f) in all cases the Community Helease Board shall, not
later than one year after the commencement of the term
of imprisoninent, review the sentence and shall by
motion recommend that the court recall the sentence
and commitment previously ordered and resentence the
defendant i the same manner as if he had not been
previously sentenced if the board determines the
sentence Is disparate. The review under this section shall
apply the sentencing rules of the Judicial Council and the
information regarding the sentences in this state of other
persons convicted of similar érimes so as to elininate
disparity of sentences and to promote uuiformity of
sentencing.

SEC: 16, Section 1170.1 of the Penal Code is repealed.

HT8-1- The tral judge shall state the rensens for his
sentenee ehoiee on the reeord nt the Hrfve of senteneing:
‘the trial judge shall alse inform tre defendant that alter
the exnpiration of his sentenee he shall be en parele for a
peried of up te ene year unless for good eaunse parole is
watved as provided in Seetion 3000 - :

SIEC. 17. Section 1170.1a of the Penal Code is amended
and renumbered o read:

1170.1. (a) Except as provided in subdivisions (b) and
(c) and subject to Section 654, when any person is
convicted of two or more felonies, whether in the same
proceeding or court or in different proceedings or courts,
and whether by judgment rendered by the same ar k- -
different eenrt; and the ~~-
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would have tc be informed that life without the possibil-
ity of parcle might al a later date be subject to cominu-
‘tation or modification, thereby ...owing parcle.

Tisenl Effect:
" We estimate that, over time, this meusure would iii-
crease the number of persons in California prisons, and
thereby increase the cost to the state of operating the
prison syster.
The increase in the prison population would result
from:
- the longer prison sentences required for first de-
gree murder (a minimum period of imprisonment
equal to 16 years, eight months, rather than seven

« an incréase in tne number of persons sentenced to

life without the possibility of parole.

There could also be an increase in the number of
executions as a result of this proposition, offsetting part
of the increase in the prison population. However, the
number of persans executed s a result of this measure -
would be significantly tess than the number required to'.
serve longer terms.

The Department of Corrections states that a small
nurnber of inmates can be added to the prisen system
at a cost of $2,575 per inmute per year, The additional

. costs resulting from this measure would not begin untit
- 1983, This is because the longer terms would only apply

to crirmes committed after the proposition becare ef-
fective, and it would be four years before any person
served the minimum period of imprisonment required
of second degree murderers under existing law.

Text of Proposed Law

This initiative measure proposes to repeal and add sections

* of the Penal Code; therefore, existing provisions proposed to-

be deleted are printed in strileesut type and new praovisions
vroposed to beadded are printed in jtalic type to indicate that
they ure new.

PROPOSED LAWY

_Section i. Seclion 190 of the Penzl Code is repesled.

150 Eyery persen suilty of mrurder in'the first dezree shal]
%&e&keﬁﬂﬁﬁwmﬁ&wwkﬁeww
bitity' of perele; or confinerment in stete prises far hfe: The
peﬁalrl-y to be apphied shall be éeberfmﬁeé 14 prﬁﬂéeé in
Eyefmufdﬁfm{heseeeﬁédegfee pﬂﬁﬂhﬁ—b-}ebyfmﬁrﬁeﬂ]
prent i the stute prise Fo Froey g &n 5even wopess

Ser. 2. Section 190 is added tc the Penal Code, to read:

190, Fvery person guilty of murder it the first degree shall

sufferdeopth, confinement in siate prison for life without possr-

bility'of purole, or confinenient in the state prison for a term

of" 25 yeurs o Jife, The penalty to be applied shall be dater- -
mined as provided in Sections 1901, 190.2, 190.5, 190-! and

I..XJ.’J'

K Ver) #ersan guiley of muorder inthe second degree shall

suffer confinement in lhe state privon for u term of 15 years
[P B o :

158k Atﬂam%&hﬂwé&%p&ﬁﬂﬁmﬁb&ﬁp&ﬁ&é
mr&&aﬁiwﬂﬂﬂdﬁﬁp&-%bﬁhﬂdmmﬂgﬂmaﬂ
elidws

rof fuet Aads he defendent paiity of firgt deprew murder

Arrstareey ehtried w enumirated in Scetion 100.8; exeept

8 special sivetnretares ebemged burdvont te porapreph 45
et gubdividen {o} of Seetion 100.8 whare i b ellaged that the
Aelopdant hed been convicted tn o prier precceding of the

»ﬁ&eunfrﬁuﬂ*tleye{lrheﬁ—rﬂ{wseeaﬂddegree-

pursuunt to this chapt,

4y I die deferdunt 9 fsued pully of Rrot degeee muosdor
gxe one of the ssecip! sireumstances is charged pursuant &
perasreph {5F of subdivisien {eb of Seevenm 1500 shich
eh-&rgeskhﬁ%h%&éﬁ&ﬁéﬁﬂ%h&ébeahe&ﬁﬂe{eémapfw

of the effense of murdes of the firsk or second
éﬂgm&%h%&hﬁﬁ%h&wﬁpeﬁbemrﬂaﬂfpfwe&mgﬁeﬁﬂ%ﬂ
auestion of the futh of sueh speetel eircumatenes:

{&} If the defendant i founs guilky of frst depres murder
pad 6t 62 mers special elrenrratances a1 enamerated in Goef
Hon 1060 hey boon charged aog found fo by toue; his samity
en eiy plea of met gollly byl ressen of insanily under Geetion
1006 shall be determined us provided in feston 150:%: Y he i

“found to be sane; there shall thereupen be funther preeeed/

irrgs 6n the guestion of the peealty to be lmpesed: Dueh prof
ceedings shol! b eonducted in ﬁ-&“ﬁ-‘l‘é&ﬂe—“ with the provisiens
of Sections 1063 and 3004

Sec. 4. SecHon 190.1 is added to the Penal Code, to reacL
C 18017 A case in whirh the death pennlty may be jiposed
alf Le m’ed i sepmfe phnsc:g a5
follows:

(a) The guastion of the defend&nt: guilt shall be first de-
termined, If the trier of fact finds the defendant guilty of first. .
degree rmurder, it shull at the same time determine the truth’

"ofall special eircomistunces éhurged as enumerated in Section .

190.2 except for & spefmf circumnstance eharied pursiant to
paragruph (£) of subdivision {u) of Sectivn 190.2 where it is
alleged that the defendant hud been convicted in w prior.

- proceeding of Hhe afTense afmurder in the first or second
~ degree,

(b If the dsfendmtsfowdgudw ff‘rs! degree mrzrder'

-and one of the special cireumnstances Is churged pursvant to

paragraph (2) of subdiviscn (a) of Section 1502 which
charges thut the defendant had been convicted i a prior

‘procesding of the offense of 1nurder of the first br secons

degree, there shall thercupon be further proceedings on the
queastion of the truth of juch special circumstance.

fc) If the defendant is found guilty of first degree murder
and ane or nore special eircumstances as enurneraied 0y Secs
tion 1922 har been charged and found to be true, ki sanity
on any pler of not guilty by reason of insanity undar Sectivi
1028 ghull be determined as provided in Section 1504, Ifhe is

Continued o page 41
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Mufder._ Penalty —

Initjative Statute

Argumen! in Favor of Proposition 7

CHARLES MANSON, SIRIIAN SIHHAN THE Z0-
. DIAC KILLER, THE SKID-ROW SL.ASHFR THE
HILLSIDE STRANGLER.

These infamous names have become far too furmhur
to every Californian. They represent only a small por-

tion of the deadly plague of violent crime whxch terror-

izes law-abiding citizens.

-Since 1972, the people have been demanding a tough,
" effective death penalty law Lo protect our families from
ruthless killers. But, every effort to enact such a law has
been thwarted by powerFul anti-death penalty politi-
cians in the State Legislature.

In August of 1977, when the public outery for a capital
punishment law became too? ud to ignore, the anti-
death penalty politicians used their influence to make
sure that the death penalty luw passed by the State
L,eglslature was as weak and inefective as possible.

That is-why 470,000 concérned citizens signed peti-
tions to give you tho opportunity to vole on thls new,
tough denth penalty law, )

Fven il the FPresident of the Umted States Were assas-

sinatell in Culifornia, his killer would nof receive the

death penalty in some circumstances. Why? Because

the Legislature’'s weak death penalty law does not ap-.

‘ply. Proposition 7 would.

1f Charles Manson were to order his family of drug-
crazed killers to slaughter your family, Manson would
not receive the death | penalty. Why? Because the Legis-
laturé’s death penalty law does not apply 1o the master
mind of a murger such as Manson, PerOSJthn 7 wou]d

And, if you were to be killed on your way home to-
night 51mply because the murderer was high on dee
and wanted the thrill, that criminal would not receive.
the death penalty. Why? Because the Legislature's
weank death penalty law does not apply to every mur-

~derer. Proposition 7 would.

Proposition T would alsc apply to the killer of a judge,
a prosecutor, or a fireman. It would apply to a killer who

" murders a citizen in cold blood because of his race or

religion or nationatity, And, it wouid apnly to all situa-
ih@m which are covered by our curreni death penalty
aw

in short, your YES vote con Prop051tmn 7 will give
every Californian the protection of the nution’ s tongh-
est, mast effective death penalty ldw. -

A long and distinguished list of judges and law en-
forcement officials have agreed that Proposition 7 will
provide them with a powerful weapon of deterrenice i in
their war on violent erime. -

Your YES vote on Proposition 7 will help law enforce-

~ment officials to stop vielent crime-—NOW.,

JOHN Y. BRIGGS .
Senalor, State of Culifornis
.fb!h District

 DONALD o, HELLER
Attorney at Law .- )
" Former Fedéral Frosecutor

DUANE LOWE - .
Presidant, Cl[lf-oﬂu-l Shcnﬁ’: Association -
Sbcnﬁ'of&mmanm Gou.ufy

Rebuttal to Argument in Favor aof. Proposxhon T

The argument for Proposition 7 s strictly Fal:,e adver-
tising.

« It would not affect the (_,harles Manson dnd Sirhan
Sithun cases. They were sentenced undsr an old

Iaw, thrown out By the courts because it was -

properly written.
+ As for the .zod;ac killer™, "hll mde strangler and
“skid-row slasher”, Lhey were never caught. Even

the nation's “tou he:,t death penalty law casinot
substitute for the%

te dpprehend suspects still on the loose.
But you already know that, '
Regardless of the proponents’ clairn, no death penaily

law—neither Proposition 7 nor the current California

law——can guarantee the aufomatic execution of all éon-
victed murderers let alone suspects not yet Apprehend-
Zd,

California has a strong death penaliy law. Two-thirds
of the Legislature apFroved it in August, 1877, after
months of careful dratting and persuasive ]obbymg by

law enforcement officials and other- death penalty advo:
cutas.

*

aw enforeemerit work necessa_ry' o

. dﬂr cuases like

The present law is not “weak and meEEectwe 4§
aunechy Froposition 7 proponents It applies to mur- -
Ene ones cited

Whether or not you bélieve that 4 death penalty law

+ is necessary to our system of justice, youshould vote NO
-won Proposition 7. It is 5o .canfusing that the coitrts may

well throw it out. Your vote on the murder penalty
initiative will not be & vote on the death penalty; it will
be a vote on a carelessly drafted, dmgerously vague and
possibly invalid statute, ~

Dan't be fooled by false adverhsmg READ Propasi-

Hon 7. VOTE NO.

MAXINE SINGER ‘ Lo
FPresident, Californis Probation, Pirole
and Corr:é!mna} A.uocmhon :

NATIIAY EL S “CO.JLI:.Y
Hoard Ai’cmbq.{, Nutionnl! Asscelation for the
Advacceemant of Colored FPeoples

JOHN FAIRMAN BROWN . o
Bowd Member, Culifarnia Church Councyl

Arguments printed on this page are the opinions of the authors and have not been
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parole prevision. The new determinable sentence provisions wou]d:not‘affgctﬁpErsonS»f
sentenced to death, laws expressly providing 1ife imprisonment, or additional terms of
impriscnment. There are approximately 1,500 inmates currently incarcerated:in:the
Department of Corrections for such offenses. ‘ R

AT1 prisoners, whether under determinate or indeterminate sentences would, be
parcle. Those with determinate sentences would be placed on parole for  twi ‘ .
parole placeme~* - - waiveu for good cause and the prisoner discharged.’;For:life terms,
the parole per.od may be up to five years. The bill provides that:the maximum'parcie
periods shall continue to run even if the parolee is returned to custody. for. parole
revocaticen. The reincarceration period after parole revocation would 'be"1imited to one
year. Therefore, a parolee with a determinate sentence wha completes one year of parole
and then gets a parole revecation could be returned to prisor f3r one year and at the same -
time complete his parole. R A S R &

The term of those who would have indeterminate sentences, i.e., Tife termers, habitual
criminals, etc., would have their term set by a new seven-member Comunity Release Board
which would replace the existing Adult Authority (nine members) and the Women's Board of
Terms and Paroles, a part-tine board of five members. :

Requires the Judicial Council to collect, analyze and distribute quarterly relevant informa-
ticn to trial judges relating to sentencing throughout the state. The bill further requires’
the Judicial Council to conduct annual sentencing institutues for trial court Judges '
toward the end of assisting judges in the imposition of appropriate.sentences. ‘

FISCAL FFFECT

Appropriation, no. Fiscal Committee, yes. Local, no.

Legislative Analyst: Possible cost to the General Fund during the first 2 1/2 years to
be offset by projected savings in the next two years for a nat savings of $5.5 million
or more over the 4 1/2 year period. Savings would be anticipated in each subsequent year
over present seniencing practices, ‘

COMMENTS ' )

The Attorney CGeneral states California was the leader in developing the indeterminate
sentence but "we are forced to reluctantly concede it hasn't worked."

Critics say the law breeds frustration, dispajr and.violence because a prisoner does not
know how lang he will be in jail.

SRR KR T S RO T Vs (SR TN A
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{g") “Fully frnclosed™ meany ol by u ceiling or rool

aned Oy walls on ull sides,

(b} “Hlealth Fucilitv” has the mesning set forth in Section
1250 of the Fealth and Safet) Code, whether operated by w
“oomblic or private entity,

1) “Place nf;’,.rnp!o;'mfur medns any ared pnder the con-
trol of & publlir or private Pmp/'m‘er swhich employees normul-
Iy frequent during the course of employment but to which
meinbers of the public are not normally invited, including,
but not lanited 1o, work nreas, ermployee lounges, restrooms,
meting roons, and employee cufeterias. A pnvaz‘e residence
is not 1 “place of emp!oymenf

() !’olhng Plice” means the entire roan, hall, garage, or
other Fiedlity in which persons cast bullots in an election, but
only during such tine ss election business fs being conducted.

{.U “Private Hospital Room” means 2 room in g health
facilily containing one bed for patients of such facility.

(1) “Public Place' meuans uny' ares to swhich the public iy
fvited or in which the public s permitted or which serves as
u place of volunteer service, A private residence fs ot a “pub-
lic pluace. " Without fimiting the generalitv of the foregoing,

“public place™ meludes:

(i) wrenus, auditoriums, galleries, museuns. and theaters;

il business estublishments denling in goods or services o
whieh the public is invited or in which the public is permitted:

(iir) instrumentalities of public transportation while oper-
ating within the boundaries of the State of Californis;

cpiv) fueilities or offices of physicians, dentists, and other
persons livensed to practice any of the healing arts regulated
usder Division 2 of the Business and Professions Code;

(1} elevators i eomumercial, governinentul, uffcs, and
residential baildings;

(v} pablic restrooms;

(vifd jury . __.cand juror waiting rooms;

(viir} polling plices;

(i) equirtesy vehicles.

() “Hestaurdnt” has the meaning set forth iy Sectio:
28322 of the Health and Safety Code except lhat the ter,
“restaiirant " does notinclude v emplovee cafeteris or q 1
ern or coektatl lounge If such tavern or cocktar] lounyre iy

“har” pursuid to Seetion ._5_)39(3

(n} “Rerarl Tobacco Store” mewns a retas] store uwrf pr
marily for the sale of smoking products und smoking uccess:
ries and in which the suls of other products is incidenta.

“Retnil tobarco store " does not Include = tobaces de wartinen
of i retiil store mmmon,’y known gs a department store,
fo) “Rock Concert™ means a Iive mus'cal performune
commonly known asa rock concert and at swhich the mus.
ciang use sound amplifiers.

(p) “Semi-Frivate Flospital Room” mietris » isom in
henlth facility containing two beds for palicizts of such facilil

(q) “Smoking"means and includes the eurrying vor holddin
of a lighted vivurette, cigar, pips, or any other Jighled smaol
ing equipnent used for the practice cominonly known
smioking, or the intentional inhulation or eshalztion of snrol
from any snch lighted sroking equipment.

SECTTION 2 Severability

I amy provision of Chapter 10.7 of the Health and Sufet
Code or the spplication thereo! Lo any person or circumstunc
is held invalid, any such invalidily shali not alfect ather pray
sions or applications of suid Chapter which can be given effee
without the invalid provision or applicstion, and o this ene
the provisions of said Chapter are severalile.

SE{ITION 3; Ilifective Date

Chapter 10.7 of the Health and Sufery Code becomes elTec
tive 3 duys after approval by the electorate. -

PEXT OF PROPOSITION 6— Continusd from page 29

tristh of the churges upon which a findinyg of probable cause
wus Fizsedd aad whether such charges, i found lo be true,
render the cmiployee unfit for serviee. Tiis haaring shall be
heded i private session in aecordunce with Gott. Code § 34857,
aetloss the emplayves requests o publiv hearing. The governing
bourd s decision as i whether the eniployee &y unfic for serve
jve shall be matle within thirty: (30) working duyvs afler the
“conelisivn of this hearing. A decision that the emplovee Is
Cencdt for service shall be determined Ly vot lesy than jsimpla
maforihe vpie of the entive boaird T writien decivion shall
fnrdedde finding of fuct und conclisions of laiv.
CH Fuvdues Lo be considered by theboued i evalusting the
chitigew of pullic homosexual antivisy or peblic homoseid!
coucluet i quastion and in deidrmining utditness £ sarvice
shall fneluds, but not biediniced to: (1) e likelthood that the
Caclivityar cdndied may adversady alfeet sticderts or other
emplovees (2) the provimity wr reriotenses b lime o focu-
o of the conduet lo the einployvee s résponsihilities: (31 the
SRR OF BgOravating circumstinee s whicly i the judi-

- - e e

ment of the baard, mirt be examined i weighing the e
dence; and (1) whather the conduct included acts, words o.
deeds, of 2 rontinuing or comprahensive natire which swoule

©tend to eucourage, promote, or dispose sehooleRildren towiare

private or public homosexual setiviiy or private or oubific
homosexual conduct.

(&) Ih bya prpGJZdt’mnce of the ey Jdeuce the emplosee
s foundd to hive engaged in public homosexual metivity o

© public hoinosexualconduct which renders the ernployes unir:

(or service, the emploves shall be dismnivsed! from crplon-

- ineut. The decision of the gus’erumg bo‘xm'_s}) il be mb,vrcf le

Judicial review. . . o
SECTION 4, ‘:eveml_lltty Clause .
IFany provision of this ensetment or the u Jphc:d ion thrrnl

to atriy person or circurnstances s held mvnhd such tovalidit

sl not affect other provisions or application of this enuar-
ment which ean be given effect without the invalid provision

ol Applimhon andta thisend the prowsmm thhls gnuctment
ure .s&vembl& :

TEXT OF PROPOSITION 7—Continued from page 21

fouind to be sune, there shull therevpon 5= firtiier procéed-
ings on the question of the peaulty ta be finposed, Such pro-
ceedings shali be conduered in accordunce vith the pro;'m'um'
of Sevtion 150.3 and 199.4,

See. 5. Seérion 130.2 of the Penal Code is r:‘penlt:cl

o T seruaby for & defesdunt found goilty of murder
i b first dezres shell be death or confincment by the stule
pﬁmm%ﬁ%ﬁ&ﬁkpbﬂﬂbﬁﬁfﬁpmﬁemwe&m i1 whieh

erio or more of the fellewing ypeeis] eirepmstusess ey b
MMMF@M&H&&WDVVHS&%
150:4; {-Bbehﬁ-“"

Hmmmmmwmwww
aat i mpfeznent by the persen whe cemmitted the nrorder
M&mﬁam&mﬂﬁrﬁﬁﬁ;&f%&&%ﬁ;m%ﬂﬁ
wiy persen other thun the yvietinn

{1} The defendunt; with the imterd to ewuse deslly physif
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eutly sidet) or eormmnitted soeh et o a0
mﬁww%mmmﬂ%m
ity perpetrated by rrenny of o doestreetive devies or expled
et
WHH&E&H&MWMMW&H&&&%%@
e deuth phystectly nided or eornmitted sueh set o aets
M&eﬁ}a&ﬂdwe{%}&mwa&é&eﬁﬁleﬁw
srrees exdets
M%c%ﬁ&pﬂﬁeew{-&e&ruﬂd-&ﬁﬂedmsneﬂeﬁ%
selrdivhiion futor 455 of Seetian 8300 subdivisien 4oy or (I
of beetion 800:0; or subdivisien ) of Ecetien 8353, ke, whils
crrgepad iy Ere porformenee of by duty wes indendenadly
“ bl end e defendunt bnew or rewensbly shewld havs
Wfb—;&&aﬂhm{%ﬁwwﬁ%&eﬁ%ﬂweﬁgﬁﬁdm%
uuf-hrsérﬁrﬁ:f—
&m%ﬂmwuwmaw%wfﬁﬁﬁ%ﬁﬂ%
wﬂ%cé%f&ﬁ“pmpﬁwee%pr&ﬁlﬁﬁwﬂhﬂ%ﬁsﬁm&ﬁyw&ﬁy

w%rebhew&savﬁhfe&su
M%w&rw%é&%ﬂ%&ﬂdmﬂﬁﬂ{ﬂé

e@ﬂﬁmﬂafmwa{%ﬂ%ﬁe‘mﬁgeﬂfﬁ%
4} Rebbery in wialation of Seatian 811

MWmM#M&HW&B@Q—M}:"
mrovements of a riekim which ere merely ineldental ko the- -
eurrmiscion of unether offerse end which de not substantially™ "+ 7
w%%&mn&kéh—mm%&eﬁe&&n@m@”" :

BOG within the meanins of this

Wmﬁwﬂheﬁaﬁsﬁbéﬂ&ﬁﬂ%e{&e%ﬂ%% :

Liv}d The terfermmres of 6 fowd er loveivions aed npen the
preron of o ehild under the neo of X oy b wisletlon of
boction RIS,

b Burpluey bn vielebion of subdivision 13 of Sealion X850
ot wir ihabbed dweling heuse with pr ntent to cammit
grivvd or peth lereeny or rapes
v 4 The eyarges wees veiful é&-ha—lra%e—uﬁépremﬂé&ﬂ-ed-
errd frvelred the infleton of terture: For purpeses of this

' 3%%&&%1&6&5&{&“%%&&9&*%
etyd

%}%@Mﬁ%ﬁ}mm%m&e&éﬁﬁab&&ﬁm
&t rhere i ore effense of mwurder of U firsl er seesnd
depree: or hey been comvieted in e prios preceedias of the
‘offerye’ of Hrdedsr of Hre frat of seeend dezree: For the pur!

©poss ef bois perderaph an offense eomsmitted in anether juriyf |

rhﬁhﬁﬂ%—hm—hrfwr&eém@&h—?&mmwe&l&hepﬁwhﬁlﬂe
iy frat b sBeond depree dreider shell be deered to be mror/
dar iy Hre S er seeend degrae: .

T 48 Ferthe purpases ef subdivisier Lo} the defepduns shall
be deemed to heve phlrsieadly vided e the det o aeld eowing
death endy i s proved bevend o reesonable dovbt that his

eonduet eonrtibutel 4 povenlt or 8 bultery upen the viatim or

Af by waed. meﬁﬁ&ue{hf&r&&wm&meﬁmmﬁe&eﬁm—

Ly c>’- bhe wistm:

S&t. 8. Ssction 150.2 is added to the Penul Code, to read:

1902 fu) The penalty for a défendan: found guﬂt)/ of
murdes aihe fret depree shall be deoath or confinemsat in
state prison for a terin of fife without the possibility of pdrele
I any case in which one or more of the fellowing special
circumstances hai been charged and specially-found under
Section 1804, to b true:

i) The murder was intentional ,J.nd carried cut for fnan-
cial gain,

() The defendant wes previously convicted of murder in

432

the first degree o --- 4 degrae, For the purpose af this
paragraph ahn oz"feme committed n another jurisdicHsn
which if committed in California would be punishable ay firse
orspcond degree murder shéll be deemed murder in the ﬁrsr
or second degree,

{3) The defendunt has in this procec‘dmg been convicte,
of more than one offense of murder in the first or second
dzgree.

{4) The murder was committed by means of a destructive
device, bomb, or explosive planted, hidden or conceuled in
.any place, ares, dwelling, bwilding or structure, and the de
fendant knew or reasonably should have knawn thut his act

. ar scts would create & great risk of death to a human being

or human beings.

¢(5) The murder was committed for the purpase of aveid-
Ing or preventing a lawful urrest or to perfect, 0: attzmpt to
perfect an escape from lawfud custody.

(6] The murder wes cornmitted by rmeans of a destructive
device, bomb, or explosive that the defendint mailed or deliv-
ered, attempted to muil or deliver, or couse to be snoiled or

. delivered and the defendant knew or reasonably should have
" known that his act or acts would create s great fisk of death

.10 & human being or Auman beings.
(7} Thé viedm was a peace officer as defined in Secticn

C 831, K30.2, 830.5, 83031, 830.45, 830.38, 8i0.4, 830.5, B30.5,

&30.6, 83010, 83011 or 830.12, who, while engnged fn the

: U cowrse of the performence of his duties was intentonally
< ddlled, ind such defendant knew or reasonably should heve.
Jbnown that such vietim was a peace officer engaged In the
+ . performance of his dubies; or the victim was a peace officer zs
t»mﬁ the other offence do met sonatitnbe a Hﬂ-}-&&sﬁe{g&ﬂ-&&ﬁ- o defined In the above entimerated sectans of the Penal Code,

p&m-gr&p# ert o gk former peacs oﬁ"eer under any of such sections, and was
-H-tf;— Fope by ferea or vislones ﬁﬂ%ﬂb«sn ef mabewm -;_.rrjcﬁffulfj'anaﬂy Klled in .rﬂtabﬂbou for the perforrnance of his
o official dutites. . -

-{8) The viclHm was a federal law m:"mmmnnf officer or
agent, who; while engsged In the course of the peritFmanc
of Afs .duties . was intentfonaliy 'killed, and such defandam

1

- knew or ressonably thould have known that such-vicHm was

2 federal Jaw anforcémenf officer or agent, engoged in the

. performdnce of his dutles oF the viclim was a federal law
- enforcement oficer or agent, and was intenticnstly lalled in-

retaliation for the performance of his official duties.
(9) The victim was a fireman as defined in Sectian £245.1,
who while engaged in the course of the performance of his

" duties was intentionally killed, snd such defendant knew or

rea:mmbiy shouid have known that such vicHm was 2 freman -

engaged in the performance of his duties,

{10j The victim wes 2 witness to £ crime who was mren
tionally killed for the purpose of preventing his testimony in’
sny criminal proceeding, and the killing was not committed
dunng the commission, or sttempted cormmission or the
crime to which he svas'a witnessj or.the viebm was & witness
to & erime and was intentionaliy killed in retalization for his
testimony in eny criminal proceeding. |

(11) The victitn swas H prosecutor or assistant prosecutor or -

oo former prosecutor or ussistant prosecutor of any focal or

state prosecutor’s office in this state or any other state, or 1
federal prosecutor's office and the mumder was ra. ried out in

" rétaliafioF ior or t6 prevent the perforinance of tha victim's

official dulies.

(12} The victim was a_judge or farmmer judge ofaﬂy court
of record in the focal state or federal system in the State of
Californis or in gny other state 6 iné United States dnd the
murder was . 3rrxed out in retaliation for or to prevent the

perfsrmunce of the vic&m's officiul duties.

(13} The vietim was an elscted or sppointed official o
former official of the Federal Government, a lovcz! or Stat
government of Californin, or of any locsl or state government
of any other state in the United States and the killing was
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utentonafly curried out in retofiation, T lo prevent the
perforiance of the victin s officiul dulies.

(14) The murder was expeciulli- heinous, rtrocious, or cru-
el manifesting erceptions! depruvity, as ulilized fa this sec-
L an, the phrese especinlly heinoues, sirocious or cruel mnani-

L hing e.rcepffona] a’epru vity rneans a conscienceless, or
itilesy crime which is unnecessarily torturous to the wvictim.

(15} The defeud:m{ Intentionally i;/f’ed tha vietm while
Mving Tn wait,

(16) The vietim was intentionally killed becuuse of his race,
color, religion, nsijonulity or country of origin.

(17} The murder was committed while the defendant was
engaged i or was an accomplice in the cormmisgion of] at-
tempted commission of, or the immediate flight after commit-
ting or a!rempfmg to commit the following felonies:

(1) Robbery in vielntion of Section 241,

(i) Kidnupping in violation of Sections 207 and 263,

(ifi) Rape in violation of Sechun 261,

(ivi Sodomy in violation of Section 256,

(v} The performance of & lewd or laserfvious act uipon per-
san of a child under the age of 14 In violation of Section 258,

(vi) Gral copulation in vielation of Section £55a.

(vii) Burglary in the first or second degreein viclaidon of
Section 4600 \

{viif) Arson in vielation of Section 447,

{iv) Train wrecking in violaHon of Sechion 219, -

{1&) The murder was intentiond! end involved the mﬁzc—

“tion of torture. For the purpase oﬂb:ss%hoﬂ terture reguires
proofef the infliction of extreme physical pain oo maftef fmw
Jong its duralion.

{19) - The defendant mtmhonxjfy Il Ibe wchm b)' tbﬁ'

© administration of poison,

(b} Every person whether or not the &chjaj h!_/er founf? .
gwify of intentionally aiding, abetting, counsaling, mmm.fma’ B

ng, mdqcmg, 501'1:‘1(‘7175, regussHng, or asssting any actorin’
...e commission of murderin the fint degree shall suffer death
 r confinement in state prison for 8 term of life without the
possibility of parole, in any cese\in which one or more of the

spec‘m)curcumsiam&renumera:edmpamgmpm ), (3, ),

(5), (6), (7), (84, (9), {10}, (11), (12), (13), (13}, (15), (16),
(17}, ¢(18), or (18] of subdivision (1) of this section has been

cherged and spectally found vnder Section 1904 to be trus.

The pennity shall be determined av provided in Sections
15604, 15802 1903, 1904, and 190.5.
Sec., 7. Section 190.3 of the Penp] Code is repealed.

100:3. I the defendent has boen found guily of trader s

the firgt degres; wnd v specisl elrenmstanes has been eharsed
errtd fornrd ko be troe; o f e defondant rray Be subjeet b e
desth permdty after huving bean found puilly of vislutivig subl

 divisied i) of Sdation 1678 of the Militery end Veterens Coday -

o1 Beetion 37 HE; BED o 1500 of this eotle; the tries of fret vball

' éebenﬁe%%%thepeﬂﬁ&{yahﬁﬁbdde&hﬂf%ﬁﬁprﬂl:

omrrestt woitheot sassibiliy of parelel In the proceadings o
ik gquestion of penalis evidence muy be preseated by both
the poople wd the defesdunt o be uiy matier relavint to

W&H@ﬁ%ﬁ&ﬁémmwﬁehw'.'
Hed tos the nifore and eiearnmstences of the present efferse; |

the 'presenee or nbsenee of ether erbmrdgd setivity by the
ée&ﬁé&%%ehhﬁ%?&d&-cuﬂee-&&mﬂa&eémeifem
af wielares or whivh involved Bt exprosed of implied theedt

1o @i ferie br viclonee; ind the defendprty ehurseter, buelf -

gramd; hivtesy ment] eendition and physien] ponditien -

Hewener; ao cridenee shell be pdvaitted regurding ether

ertrrinal aetieity by the defendust vireh did nat invelve the
Wwﬁ%ﬁp{eﬂbﬂge&;@#&e&rmm&r%d—i&ﬂﬁ*

secedes Hon expressed o ivpliod threut o vse foree or v/ -

ﬁfﬁ—ﬁﬁwleclmkhﬁﬂc‘*&eﬂ erinsd wetivity toes Aot rof
oithre o eonsetion:

Howeeier: in po avent shall eviderep of priar exiininal wetbn!

‘cl-tEﬁ'l-h&rh-FE!m

oy B wdraithed —ﬁkﬁ&efefwhfehtheée&ﬁéwwa
presecoted and wad aequitted: The resirietion s the wee of
mmmmmwmmmw

- dueted pirsdast bo Hiis seetion ard i3 not itended to wifeek

Hﬁwwmmmm%&%mmm
in other proscedies

Lreept For evidenes in prosf of the effemse or speeial ein/
cutnstipecs veideh subjeet u defendunt to the denth penalue
mw&m&m&y%mﬁeﬂ@%m&e&a&mm&gﬁw
Hon wiless notieo of the evidenee to be hvirodueed hes beon
given to the defendunt within a reasandble neried of time,; ag

-Mwmmwmmm@mwm

m&&éﬁfﬂéwﬁh&ﬁimﬁhﬁ&&eﬂmrﬂ%ﬁ&&&kﬂm&e&mm
thyacd by the deferdun® in mitiestion;

In dotermrining the pemaliy the trier of fuet shall tahe intg
seasuns any of tne fellowing fusters f relovant:

4oy The ehrestrotefess of the eriens of vehieh tre defendast
v esprviated iy Bre prosent preceading and the existenes of
pry specin} elrenrmtenees foend be bo trou porsoant s Ses/
Hen 1001

{6} Tire presence es ebsenee of erimning] sebivity by the
MMW%W@&H&WM&&&E&FM&
g1 wistemes or the espromed or mrphed thret to wan foree o
wialeree: .

H%ﬂ%ﬂ&fh@*%ﬁ@%ﬁ-&&%&ﬁ%ﬂﬁ%&éﬂ%k%ﬁﬂ

'éeﬁeﬂé&n*weﬂﬁﬁéef%hnﬁ%ﬁeee{eﬁ-eﬂ-}emer

{é}%“ﬁfﬁ&*i—hﬁ%ﬁ%&pﬂﬁ%&ﬁ%rﬁ%
é&ﬁéﬁﬁﬂhﬂﬁﬁr&ﬂ&&ﬁéﬂéwwm%m

._E&*‘-

H%M%W%WWWH'
enr steness wiieh the deferdent ressenably belioved Lo be o

{%Whe%hﬁwm'%heé%éﬂn%&ﬂeéméen%em&\

éﬁﬁumuféﬂhhewb&mﬁ*&ﬁ}dﬁmm&heﬁefﬁn%p&w%
{2} Fhsther or not at Hhs Bree of the offerss the

Aé%mmw%wémm

ar ko esnforra his conduet ko the reguirements of Jow wvus
mﬁdﬂﬂ%&{mﬁﬂ{ﬁlwm%&ﬁaﬁae{wﬁg
i
Pﬂ%&%é‘%%éﬁ%&ﬁ%%ﬁde{ﬁe%
Aty Mihethes or nel the detendent wes an eecomphes to the
éﬁ%m&hﬂpﬁhﬂpﬁhﬁpmﬁemﬁﬂ}&em
i3 mmm%m%w
ef the erisne even thoegh & 3 not ¢ legel exewse for the erimme:
After hoving heard and reecived el of the evidenee: the
brier of faet shell eonsider; tedee e peconnt and be guided by

' %Wﬁmﬁgﬁﬂmwmm

w%h&u{ the
Séc. 8 Section 190.3 is added tc the Pendl Code, to rca_x .
. 1.3 Ifthe defendunt hus been-found guilty ofmurr/er ir
the first degree, and a special circumstance has baan m‘mrgea‘
und found to be true, orif the defendent muy be subject to the
doath pénalty after having beern found gmi!v of vialuting sub-
division fu) of Section 1672 of the Military nd Veierans Cogle

or Séctions 57, 128, BIS, ar 4500 of triv cozfe {he trier of | fpe

shall determine whethar the pengalty sfiull e death or o™
gl in state prisoi for u term: of ife withour the possibil:

ity of parole. In the proceedings it the question-of penslty, ..

suidenee may be preseuted by botl the pecple and the de-
!w:a’an! as to any malter relevant to gggravation, .rmngahon
and sentence includinyg Lut not linited to, the rature 2nd
eireurstances of the present offense, cny prior felony convie-
HorTor convieiicis «-s-',ﬁeff‘;er cr ngt such conviction or convic-

. tons invelved o erimie of violence, the presence or absence of

vther eritninal activity by the defendant which inviived the
use or attempted nse of foree or vielence or which involved

43
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- the expresy or fnplied threat to use &~ vivlence, und the
(lefenddant’s eharacter, buckground, history, mental condition
sned plysical condition,

Hawwever, no evidence shali be pdinitied regurding other
crimineal activity by the delendunt which did not involve the
Jwse or attemnpted nse of foice or violence or whiich did noi
fvolve the expresy or fmplied threat to ise force or violence.
As used in this section, criminad otivity doss not require

conviction.

However, inio event shall evidence of prior criminal aciiv-
iy be adimitted for an offense for which the defendunt was
prosecuted wnd seqguitted. The restriction on the e of thiy
evidence is illended lo wpply only to proceedingy pursuunt o
this seetion pnd iy not intended to slfect statutory or decision-
allasw allowing suck evidedics to be nsed i uny ol her proceci-
.‘.rJgS

Except for evidence in preof of the offense or speeial cir-
cumstances wihich subject o defcudant 1o the deptis penslty,
no evidence may be presented by 1he prosecintion in nggrava-
tion unless notice of the evidence to be fitroduced has bean
given (o the defendunt within o reasonuble perjod of time us
deteriuined Ly the conrl, pifor to irizl Evidence inay be
introctucad without such notice i rebuttal 4o evidence intio-
tluced by the defendent in mitfgntion.

The trier of luct shall be fustrueled thut o senlence of con-
fnement tosiate prison for a term ol life without the possibil-
ity of parole may in future after seatence jy imposec, be com-
mutecd or modified to 8 sentence that tuchides the possibility
6f purole by the Covernor of the State of Californiu.

It determining the penulty, the trer of fact shall take into

ueceunt any of the following fuctors if relevant:
(2} The circunistances of the crime of which the defen dant
vvas comvioled in the present proceeding snd the existencs of

anye spécinl circumstances fou.nd to be true pursuant m .S'ef\-

tior 1901,

(k) The preseuce or ubsence of cnmma! Bcz‘:ufy by Ih@ -
defendant which luyolved the use or uttempled uss of foree -

or vinlence or the express or mmplied threst to wse foree or
vinlenice.
(c) “thepresence or sbsence of any prior felony conviction.
(d) Whether or not the offerise wus committed while the

defeadunt wuy under the influence of extreme mnentsl or

vriotional disturbanee,

fe) Whether or not the vivtin wus & purticipant i the
defondent’y huuufu!u/wnducr or cotseied Lo the homicicl!
act,

¢h Hhether or m:r the olfiense wus Lumuuucd under eir-
crenstanees which the defzudunt reasonubly believed to be
morad justification or extenuation for his conduet,

(e Whather or hol defendant neted under extreme duress
©or under the substantisl dauuuul'un of snother person.
by Whother or ol ul the tivie of the offeuse the capmeity
Cufthe defendunt o sppreciute the eriminality of Ais conduct
or to éonform bis conduct to the requircments of Jaw swas

:mpdue(/ us u restlt of mental divease or defect, ur the affects .

of intoxication, .
(i) The uge of the dc/qumJl at the time of the crime.
(A WWhether or not the defendant was an accomplice to the

OFfE s el s ,urlfc‘;pu:*uu i the commisyion vl the uff.:‘n_\e .

oy re lativedy miinor.

A} Ay cther circnmstance which extemutes e grovity
£ F.

of the crime even though it is not a legael exease for the crime!
Aftér having hesrd bud veeeivéd ull of the evidence, und
after hzeviny heard vael considersd the arguments of coiinsol,
the trierof fict shall cousider, tuke into sevount aid be puided
Ly the ayprivaling aud pitiygzting ciret sstanees referred to
i thiy section, ,md:im}l frnpiose o sentence of death i the b fn:
of fuct conchides thut the wggravating circamstances oud-
welnd the aitiyiting eircumstances. {7 the trier of fuel deter-
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e

mives tha !he - =-aling circumstinces outiveigh the ag-
gravating cirounfiwnesy the trier of fuct shall impose =
sentence of confinenient o state prison for a term. -of life

without the possibility of parole.

~ Sec. 9. Section 190.4 of the Penu! Code is repecled, -~
00X et Whemever rpeshel eltemmstaness sy epume
whed 113 Bretion 1008 aro cleged and e bier of foet Gy tha
deforndunt gailty of first degres muordes the trier of faet shal)
#lne e w speriel Brding en Hre broth of ench sleped speeial
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be eharged pad proved pursdent to the general kew applying
ter the eyl ard coneietion of the ertmres
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Votering Gade; er Saetion 37, 128, X600, - jwision +b} of
Seetian 1000 of this evde; the denth penatty seull net be iml
preeied Upot ey perien voho vl & priveipa] in tre eormmissten
&1 wd effen I Cpre s
et commrrHdIien O e per or poty CtuEy set: bRy Henaon)
cHy piysieatly sided or cominittad sueh wit e aets ewnsing
detbin

bo deerred o bave physteally sided b the pet er wely eatsing

death ondy i & B proved bevond & ressemable doult dat his
ewnduet constiales vy sosault or g buttery vpen the vetim er
i Lp averd e eomduet Be erdery: faftntes; or eoeresy the vebusl

See, 18, Section 190.5 isudded to the Penal Code, to read;

1805 Notwilhstanding any other provision of i, the
death penalty shall not be imposad upon any person who fs
(dér the uge of 18 ut the Hine of the cornmission of the crime.
The burden of proof ns to the age of such person shall be upon
the defendint,

See. 13, If any word, phrase, cluuse, or senténce in any
section amended or added by this initiative, or any section or
provision of this mitiative, or upplication thereaof to any per-

son or circumstanee, is held invalid, such invalidity shall not .

affect uny other w' 07 wse, clause,or  1tence in any sec.

_ticn amended or aau u-y this Initiative, cr any other section

provisions or applicaticn ¢f this initfative, which zan he given
effect without the invalid word, phrase, claus#, sep oa
ticn, provision'or application and to this end the provisions - ©
this initiative are declared to be severable.

Sec. 14. If uny word, phruse, clause, or sentence in any
secrion umended or udded by this initfutive or any section or
provision af this initiative, or upplication thereof to any per-

“son or circurnstance is held fnvalid, and a result thereof, o

defendant who has been sentenced to death under the provi-
sions of thivinitiative will instead be sentenced to life limpris-

48



Case 5:24-cv-00721-FLA-MAA Document 1 Filed 04/05/24 Page 102 of 105 Page ID #:102

55 _ CRIMES AGAINST THE PERSON § 1904

§ 1904, Special findings on truth of. each alleged special
ciccumstance; penalty hearing; application for modifica-
tion

(2] Whenever special ¢ircumsiunces as enumerated in Section
1907 zre allegzd and the trier of fact finds the defendant gmi.ty
of first dearee murder. the trier of fact shafl also make a special
fiading on the truth of cach alleged special circumstanze. The
determination of the truth of any or all of the spscial creum-
stances shall be made by the trier of fact on the evidence
prés:med at the trial or at the: hearing held pursuant io
Subdivision (b} of Section 19¢.1.

In case of a reasonable doubt as to whether a special
tircumstance i teue, ihe defendant is entited to a flading that it
is nol tree. The trier of fact shall make a special hnding that
each special circumstance charged is either true of not Lrue.
Whenever a special circumstance requires proof of _Lhe cOMmMIS-
sion ar attempted commissivn of & crime, such crime shall be
charged and proved pursaant to the general law appiving to the
trizl and conviction of the crime.

If the defendant was convicied by the court sitting without a
jury, the trier of fact shail bz a jury unless a jury s waived by the

defendant and by the people, wn which case the trier of tact shall
be the court. If the defendant was convicted by a plea of guilty,
the trier of fact shall be & jury unless o jury is waived by the
defendant and by the peopls.

If the trier of fact finds that any one or more of the special
circumstances enumerated in Section 190.2 as charged 15 trug,
there shiall be a separate penalty hearing, and neither the finding
that any of the remaining special circumstances chacged s not
true, nor if the trier of fact is a jury, the inability of the jury to
agree on the issue of the truth or untruth of any of the remaining
special circumstances charged, shall prevent the holding of =
scparate penalty hearing. '

[n any case in which the defendant has been found gailty by a
jury, and the jury has been unable to reach an unanimous verdict
that ane or ruore of the spectal circumstances charged are true,
and does not reach a unanimous verdict that all the special
circamstances charged are not true, the court shall dismiss the
jury and shall erder a new jury impaneled to try the issues, but
the issue of guilt shall not be tried by such jury, nor shall such
jury retry the ssue of the truth of any of the special circum-
stances which were found by an unanimous verdict of the
previons jury to be untrue. if such new jury is unable to reach
the unamimous verdict that one or more af the special circum-
stances it is trying are true, the court shall dismiss the jury and in
the court’s discretion shall either order @ new jury impuneled 1a
wy. the issuss the previous jugy was ure=i- o resch tie
unanimous verdict on, of impose a punishment of confinement
in state prison for a term of 25 years. '
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SB 42
Nejedly & Way -2- Serotember 15, 1976

after S.B. 42, the Legislature will have the power to lengthen

sentences for particular crimes. Certain legislators, such as Vas-
concellos, Meade and Kapiloff, opposed S.B. 42 because they believe

the Legislature will abuse this power when the media sensationalizes
a crime, as in the deKaplany case. :

For the purpose of promoting uniformity in sentences for similar
cffenses, the Judicial Council is required to establish rules for

the trial judge's consideration regarding the following: placing

the defendant on probation or sentencing to state prison; consider-.
ing mitigating and aggravating circumstances; sentencing concur-
rently or consecutively for additional crimes; and imposing addition-
al punishment for prior prison terms, armed with a deadly weapon,

use of a firearm, extensive taking or damage and the infliction of
great bodily injury. An additional requirement in the bill that the
Judicial Council annually report to the Legislature and the Governor
on sen.encing practices in other jurisdictions is intended to provide

a rational means of evaluating future legislative cfforts to lengthen
or shorten terms.

The legislation abolishes the Adult Authority and the Women's Board
of Terms and Paroles and establishes a statewide Community Release
Board to make parole determinations regarding both men and women
who continue to be sentenced indeterminately. The Community Release
Board shall be composed of nine (9) members, all appointed by the
Governor. Two (2} shall be from the Adult Authority, two (2} frcm
the Women's Board, and five /5) from anywhere. The Community Re-
lease Board shall also review sentences to promote uniformity, with
the authority to recommend resentencing of a defendant if the Board
determines that the sentence prescribed by the trial judge is
"disparate". Pursuant to amendments by Assemblyman McAllister, the
meetings of the Community Release Board are public, hearings are
transcribed, and notice is given to the district attorney, police
chief, defense attorney and others.

The Department of Corrections is required to permit the inmate to

earn a reduction in sentence for good behavior and participation in
prescribed activities while in prison. Maximum reduction for good-
time is one-third of the term. Behavior constituting vioclations cof
good-time are specified and a procedure for denial of good-time for

such violations or failure to participate are provided for in the
»ill.

A determinate period of parcle of one year for those determinately
sentenced and three years for those indeterminately sentenced 1is
provided for in the legislation, with a provision to revoke parcle
for a period of up to & montks for behavior in violation of the





