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PLAINTIFF, 1---------------------
CIVIL RIGHTS COMPLAINT 

PURSUANT TO (Check one) 

DEFENDANT(S). 
IZI 42 U.S.C. § 1983 
D Bivens v. Six Unknown Agents 403 U.S. 388 ( 197 1) 

A. PREVIOUS LAWSUITS 

I. Have you brought any other lawsuits in a federal court while a prisoner: IX] Yes D No 

2. If your answer to" l." is yes, how many? Tuo from Koklich and Two from Remsen 

Describe the lawsuit in the space below. (If there is more than one lawsuit, describe the addi tional lawsuits on an 
attached piece of paper using the same outline.) 

1. Bruce Koklich is a potential Class Representative al ong with five other pot ential 
Class Representatives. The Defendants were originally five prison employees who are 
involved in knowingly distributirn5 contaminated drinking water to prisoners. Central 
District case No. 5:18-cv-02388-TJH-AGR. The judge is Terry Hatter and the 
Magistrate is Alicia Rosenberg. Case i s still pendin~ with retained counsel. The 
second case is a§ 1983 case filed September 21, 2023 and is a Rule 71 Class case 
regarding improper taking of Good-Time credits. Case is 5:23-cv-01994. The judge is 
Sunshine Suzanne Syl<es. Case is on Appeal to the 9th Cir. Docket # i s 23-379 and 
was docketed on Nov. 22, 2023. 

2 . Lawrence Remsen is a Plaintiff with Schools First Cr edit Union et al., as Defendants. 
Central District case No. is 2:23-cv-06109-CAS-JPK. The Judge i s Maame Ewusi­
Mensah, case i s s t ill pending judical response on the First Amended Complaint. Case 
i s regarding breach of contract under Color of St at e Law in viol ation of Article I§ 
10; 5th and 14th Amendment violations as well as a violation of St ate Constitution 
Cal. Const. Art. § 9 . Case was filed on August 2, 2023 . The second case i s§ 1983 
case filed September 21, 2023 and i s a Rule 71 Class case regarding i mpr oper t aking 
of Good-Time credits. Case i s on Appeal to the 9th Cir. Docket # is 23- 379 and was 
docket ed on Nov. 22, 2023 . 
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a. Parties to this previous lawsuit: 
Plaintiff Bruce Koklich, Christopher Camp, Ron Austin etal. 

Defendants Dean Borders et al. , 

b. Court Central District, Western Division. --------'--------------------

c. Docket or case number --------------------------5:18-cv-02388-TJH-AGR 

d. Name of judge to whom case was assigned Andrew Barot ti --------------------
e. Disposition (For example: Was the case dismissed? lfso, what was the basis for dismissal? Was it 

Case i s still pending with counsel. 
appealed? ls it still pending?) ------------------------

f. 1 s sues raised: § 1983 with multiple CDAs including, Elder Abuse, Toxic Tort 

Discrimination et al. 

g. Approximate date of filing lawsuit: December of 2018 ----------------------
h. Approximate date of disposition Class still has not been certified and Judge Hatter 

is not happy with counsels efforts to certify class 

B. EXHAUSTION OF ADMINISTRATIVE REMEDIES 

I. ls there a grievance procedure available at the institution where the events relating to your current complaint 
occurred? 00 Yes D No 

2. Have you filed a grievance concerning the facts relating to your current complaint? □ Yes CX No 

If your answer is no, explain why not 1. § 1983 Plaintiff does no have to file an 
administrative remedy. 2. Declarative and Injunctive Relief also not required 

to exhaust administrative remedies. 

3. Is the grievance procedure compkted? D Yes ~ No 

If your answer is no. explain why not See Answer at # 2 above. 

4. Please attach copies of papers related to the grievance procedure. N/ A 

C. JURISDCCTION 

This complaint alleges that the civil rights of plaintiff Bruce Koklich and Lawrence Remsen 
(prim plaintiffs name) 

who presently resides at P .0, Box 3100 
-----------;;(m~a;-:-dr.;111;7:g--;;a-;i-:dd4rc;;;:,.:s:;:-s ~or;--;p::r:la:-;:c::-e ~olr:c:::-o::.nl~m:::-em=en:-:,t).---------------

were violated by the actions of the defendant(s) named below, which actions were directed against plaintiff at 

California Institution for Men (CIM) at 14901 Central Ave. Chino, CA. 91710 
(111st1tut10n,ctty where v1olat1on occurred) 

[Pg .2 of 27] 
CIVIL RIGHTS CO'.\'IPLAINT 

CV-66 (7 97) 

Case 5:24-cv-00721-FLA-MAA   Document 1   Filed 04/05/24   Page 2 of 105   Page ID #:2



on ( date or dates) 11/31/2023 and continuing & Multiple Constitutional Violations 
(Claim I) ' (Claim II) (Claim Ill) • 

NOTE: You need not name more than one defendant or allege more than one claim. If you are naming more than 
five (5) defendants, make a copy of this page to provide the information for additional defendants. 

I. Defendant Kathleen Allison - Director /Secr etary of CDCR 
(tull name ot hrst defendant) 

resides or works at 

1515 "S" Street, Sacramento, CA. 95811 
(full address of first defendant) 

California Department of Corrections and Rehabilitation (CDCR) Director 
(defendant's postt1on and ttlie, 1fany) 

The defendant is sued in his/her (Check one or both): Isl individual IX! official capacity. 

Explain how this defendant was acting under color of law: 
Intentionally failed to properly and legally administer Plaintiff's sentences 

and unlawfully failed to appl y Plaintiff's Good-Time and Participation credits 

2. Defendant Jennifer Shaffer - Olief Executive Officer of the BPH resides or works at 
(full name of hrst defendant) 

P.O. Box 4036, Sacramento, CA. 95811 
(full address of first defendant) 

Executive Officer of the Board of Parole Hearings (BPH) 
(defendant's position and tttle. 1t any) 

The defendant is sued in his/her (Check one or both): ~ individual IKl official capacity. 

Explain how this defendant was acting under color of law: 

Usurped CDCR statutory authority and acted in excess of her jurisdiction by 

holding unlawful Parole hearings for a Class of inmate expressly excluded. 

3_ Defundant Rob Bonta - Attorney General of California 
(tull name ot hrst dekndant) 

1300 "I" Street, Suite 125, Sacr-amento, CA. 94244- 2500 
(full address of first defendant) 

Attorney General of the State of California 
(ddendant's pus11ton and tttle. 1t any) 

resides or works at 

The defendant is sued in his, her (Check one or both): Qs individual ~ official capacity. 

Explain how this defendant was acting under color of law: 

Intentionally failed to comply with his mandatory duty to enforce the law and 
allowed Pl aintiffs credits to be unl awfully t aken without a hearing. 

CIVIL RIGHTS COi'llPLAINT 
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4. Defendant 
Gavin C. Newsom, Governor of California 

~~---.,...,~-,-,.--.__,,,..,------------ - - - - - - resides or works at 
(full name ot first defendant) 

State Capitol, First Floor, Sacramento, CA. 95814 
( full address o f fi rst defendant) 

Governor of the State of California 
(defendant's pos111on and uric , if any) 

The defendant is sued in his/her (Check one or both): Kl individual Kl official capacity. 

Explain how this defendant was acting under color of law: 

Failed to assure that California Law were uniformity enforced by agencies 
under his authority in accordance Pen. Code § 1170(a)(l) Stats 1977 01.165 § 15 

5. Defendant Patrica Guerrero, Judge 

( full name of first defendant) 

350 McAllister St., San Francisco, CA. 94102-4797 
(full address of first defendant ) 

Chief Justice, California Supreme Court 
(defendant's position and title, 11 any) 

resides or works at 

The defendant is sued in his/her (Check one or both): ~ individual ag official capacity . 

Explain how this defendant was acting under color of law: 

Defendant acted under color of law when she transformed Plaintiffs Declaratory 

and Injunctive Complaint into a Writ of Mandate in violation of the State 
Constitution, then illegally failed to hear the case on the merits in violation 
of both state and federal constitutional law. 
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D. CLAlMS* 
CLAIM I 

The following civil right has been violated: 

See: pages 17-19 in attached formal pleading 

Supporting Facts: Include all facts you consider important. State the facts clearly, in your own words, and without 

c iting legal authority or argument. Be certain you describe, in separately numbered paragraphs, exactly what each 

DEFENDANT (by name) did to violate your right. 

See: pages 13-17 in attached formal pleading 

*If there is more than one claim, describe the additional claim(s) on GI/other attached piece of paper using the same 
outline. 
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E. REQUEST FOR RELIEF 

I believe that I am entitled to the following specific relief: 

See: pages 26 & 27 in attached formal pleading 

(Date) (Signature of Plaintiff) Kokhch 

\\ /411, t' J,w 4-
a te) 

~u:;,ec_ 
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CASE N 0. 

IN THE UNITED STATES DISTRICT COURT 
FOR THE CENTRAL DISTRICT OF CALIFORNIA 

BRUCE KOKLICH & IAWRENCE REMSEN, Plaintiffs, in Pro Se, 

vs . 

KATHLEEN ALLISON, CDCR Sec. : JENNIFER 
SHAFFER, Executive Officer of the BPH; 
ROB BONTA, (A), Cal. Attorney General; 
JOHN MERCHANT, CIM Warden; & GAVIN C. 
NEWSOM et al, Governor of the State of 
California, 

Defendants, et al. 

42 uses 1983 & 28 uses 2201-2202 
FOR DEClARATIVE & INJUNCTIVE RELIEF. 
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I. QUESTIONS PRESENTED to the 

CENTRAL DISTRICT COURT (CDC) REGARDING 
VIOLATIONS OF BOTH STATE AND FEDERAL CONSTITUTIONS 

AND FEDERAL AUTHORITY BY CALIFORNIA SUPREME COURT (CSC) 

1. Did the CSC violate both State and Federal Constitutions (See: Cal. Const. Art 
I§ 28(b)(8) & Art. VI§ 14) and United States Supreme Court (USSC) controlling 
authority when the CSC refused to issue a decision on the merits knowing there 
was a lack of jurisdiction over the repealed ISL and its sentencing structure 
which continues to be in direct conflict with the Legislative Declaration 
stating the Purpose and Policy of the Determinate Sentencing Law. 

2. Did the CSC violate Bruce Koklich and Lawrence Remsen's First Amendment Right 
under color of State Law to Petition for Declaratory and Injunctive Relief 
(DIR) when they had their contract and liberty interest at stake violated when 
the Defendants failed to enforce the provisions of the law and unlawfully took 
their earned Pen. Code§ 2931 Good-Time and participation credits taken without 
notice or a hearing? 

3. Did the CSC justices lose their immunity when, under color of state law, they 
failed to follow the Legislative Declaration in Pen. Code§ 117O(a)(1) and 
issue a merits opinion on the DIR in violation of USSC and CSC auathority (See: 
Cal.Gov. Code §815.6 Cf. Cal. Const. Art. VI§ 14; Cf. Stats 1977 Ch.165 § 15)? 

4. Did the CSC abuse it's discretion and under color of state law, disregarded the 
indisputable fact that the California Legislature had repealed the States 
Indeterminate Sentencing Law (ISL) and Replaced it with the Determinate 
Sentencing Law (DSL) knowing that changing Legislative Policy is not subject to 
the initiative process and in order to reenact the ISL the Voters would have 
had to reenact the repealed ISL along with its purpose and policy and this 
never happened. Does this fact entirely and completely eliminate the Judicial 
branches jurisdiction to sentence persons to uncertain punishment for the 
offense to be decided by the same branch of government charged with the 
person's prosecution (See: Cal. Const. Art. IV§ 9 & Art. III§ 3)? 

5. Did the CSC violate and ignore State and Federal authority when they knew that 
State Legislator Briggs could not lawfully use the initiative process via 
Proposition Seven (Prop.7) when he did not have the votes for a Referendum, to 
circumvent DSL Legislative Policy (passed as an urgency measure) which mandated 
the Repeal of the ISL and the codification of the DSL for all crimes, and are 
Plaintiff's entitled to a Jury Trial to establish a lack of jurisdiction based 
on federal law? 

6. Did the CSC establish its abuse of discretion under color of state law when it 
acted with a lack of jurisdiction, violated the Rule of Law, and i gnored 
controlling USSC and CSC precedent which forbids the use of an Executive Branch 
Non-Constitutional Ministerial Agency to fix or extend inmate prison terms 
before and after there term fixing and extending power and jurisdiction were 
repealed in violation of the Eighth and Fourteenth Amendments as well as 
Alleyne, Infra.? 

[Pg.11 of 27] 
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1 II. INTRODUCTION 

2 1. BRUCE KOKLICH and lAWRENCE REMSEN collectively (Plaintiff's) are 

3 also unlawfully and wrongly labled as Respondents in the above entitled 

4 matter as Plaintiff's Complaint was wrongfully transformed from a 

5 Complaint for Declaratory and Injunctive Relief (DIR) into a Writ of 

6 Mandate by the Judicial Branch Defendant, Chief Justice of the California 

7 Supreme Court (CSC) Patricia Guerrero acting in her individual capacity in 

8 violation of USSC presedent. The additional and culpable Executive Branch 

9 Defendants acting outside or in conflict with their conferred authority 

10 are: KATHLEEN ALLISON, Executive Secretary of the California Department of 

11 Corrections and Rehabilitation ("Allison or CDCR"); JENNIFER SHAFFER, 

12 Senior Executive Officer of the state parole agency aka. Board of Parole 

13 Hearings ("Shaffer or BPH"); ROB PONTA, California Attorney General 

14 - ("Bonta or AG") and GAVIN NEWSOM Governor of the State of California 

15 ("Newsom or Governor") collectively (Defendants). 

16 

17 

18" 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

2. The Central District Court ("CDC") has jurisdiction and standing 

to decide State Law Issues when the Supreme Court of the State fails to 

follow statutory law and unlawfully acts under color of law to violate the 

state constitution and Plaintiff's civil rights by refusing to issue 

decision on the merits (See: Cal. Const. Art. VI§§ 13 & 14). Plaintiffs 

case shows that a Civil Rights case can proceed when Defendants, et al., 

act under the color of state law refuses to follow state law and decide 

the case on the merits in violation of the California Constitution and 

Federal auathority. 

III. PROCEDURAL HISTORY AND STATEMENT OF JURISDICTION 

3. Plaintiff's filed their Initial Complain for Declaratory and 

Injunctive relief on June 14, 2023. The CSC Defendant unlawfully 

[Pg .12 of 27] 
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1 transformed Plaintiff's Declaratory and Injunctive Complaint (hereinafter 

2 "DIR") on July 7, 2023. Defendants CSC wrongfully dismissed the now 

3 transformed DIR to a Writ of Mandate and denied it on November 1, 2023. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

IV. STATEMENT OF FACTS AND LAW 

4. On March 26, 1975 the California Department of Justice Attorney 

General Evelle Young:=r stated the Indeterminate Sentencing law (ISL) was a 

failed experiment and expressed his support for Senate Bill 42 (SB-42) 

which repealed the ISL in California and provided a "Seven Category 

Sentencing Structure" of Determinate and fixed prison terms aka. the 

Determinate Sentencing law (DSL) (See: Appendix# 1 at Pg.2). 

5. On September 1, 1976 California Legislator John v. Briggs issued a 

strongly worded "most violent crime wave California has ever experienced" 

letter to then Governor Jerry Brown in an attempt to unlawfully influence 

Governor Brown to veto SB-42 and it's Seven Category Sentencing Structure 

to stop the ISL from being repealed (which failed). The September 1, 1976 

letter is evidence that Briggs' g:Jal was to prevent the repeal of the ISL 

and it's uncertain and extended terms of punishment for crime for personal 

and financial gain (See: Cal. Const. Art. IV§ 15.) 

6. On July 1, 1977 the California Legislature passed AB-476, Stats, 

1977 Ch. 165 § 15, operative July 1, 1977 as an unchangeable Urgency 

statute rewriting the bulk of SB-42, but retaining its Seven category 

sentencing structure. In that Bill the Legislature declared the the 

Purpose and Policy for imprisonment for all crimes corrmitted on or after 

that date was punishment for the crime itself (See: SB-42 at Appendixes# 

3 & 4). In short, the Legislative Declaration in Pen. Code§ 1170(a)(l) 

controls all other Pen. Code mandates including Pen. Code§ 190. (See: 

People v. Saffell, 25 Cal.3d 223, 236 [157 CR 897] (1979); Cf. 16 Am Jur 

[Pg.13 of 27] 
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2d § 23 (1998) [Public Policy of Determinate Sentencing must prevail]; Cf. 

Tuin City Pipe Line Co. v. Harding Glass Co., 283 U.S. 353, 357 [51 S.Ct. 

476] (1931); accord Thome v. Macken, 58 Cal.App.2d 76 [136 P.2d 116] 

(1943).) Fourteen months later by way of Prop. 7 Senator Briggs did 

indirectly by Initiative what he could not do by Referendum because he did 

not have the votes to try to defeat the repeal of the ISL by way of 

Initiative; by adopting the term to life sentencing structure from the 

repealed ISL without reenacting it according to Art. IV§ 9 (See: Gibbs v. 

City of Nap~ Infra, at Pg.153). However Plaintiffs posit that because 

the DSL was the only sentencing law that was enacted on Nov. 7, 1978, it 

was adopted into Prop. 7 as a matter of law along with it's Seven Category 

Sentencing Structure, and the mandatory P.C. § 2931 Credit earning law 

that was ratified, subsumed and incorporated into the Proposition Seven 

(hereinafter "Prop. 7") Initiative (See: Appendix #5 Prop.7; Cf. Appendix 

#3). This codification process is confirmed by controlling California 

Supreme Court (CSC) authority followed for some 75 years: 

"It is a well established principle of s t atutory law that, where a 
statue adopts by specific reference the provisions of another 
statute, regulation, or ordinance such provisions are incorporated 
in the form in which they exist at the time of the reference and 
not as subsequently modified, and that the repeal of the 
provisions referred to does not affect the adopting statute, in 
the absence of a clearly expressed intention to the contrary" 
(See: Palermo v. Stockt on Theaters Inc., 32 Cal.2d 53, 58-59 [195 
P.2d 1] (1948). 

7. As stated above, when the Prop. 7 Initiative was passed by the 

voters on November 7, 1978, they adopted, by necessity, the DSL and it's 

Seven Category Sentencing Structure because the ISL no longer existed due 

to repeal. Therefore all prisoners were subject to DSL sentences, even 

those with ISL terms whose crime was committed before the repeal of the 

ISL prior to July 1, 1977 who were already sentenced and incarcerated. 

[Pg.14 of 27] 
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1 In order to meet constitutional standards the DSL was retroactive so 

2 that ALL ISL sentences (pre and post Prop. 7) were, pursuant to Penal Code 

3 § 1170.2, to be provided DSL terms set forth in the Seven .category 

4 sentencing structure terms (See: Appendix# 4 at AB-476 at Pg.17:26-36). 

5 8. On October 7, 1978, as stated in Prop.7's title, the Briggs 

6 Initiative was touted as the "murder penalty Initiative" and was, inter 

7 alia to increase the punishment prescribed by Pen. Code§ 190 into 25 and 

8 15 year terms were parole was prohibited except as reduced "subject to" 

9 contractually earned Penal Code§ 2931 Credits (See: Appendix# 5 at Prop. 

10 7's title; Cf. Cal. Const. Art§ 9; Cf. Pen. Code§ 190.4; accord Wolff v. 

11 t-t.Donnell, 418 U.S. 538, 553-557 (94 S.Ct. 2963] (1974).) All Federal and 

12 State controlling authority addressing Pen. Code§ 2931 confirms that 

13 these credits were mandatory Alegory Contract Credits and not 

14 discretionary as they provided a protected Federal Liberty Intererst. 

15 Despite the fact Plaintiffs are seeking to have the sentencing laws 

16 enforced according to there terms and provisions as they existed on July 

17 1, 1977, based on the Legislative Declarations in Penal Code§ 1170(a)(l), 

18 it is important to note that Prop. 7's title shows that both the 15 and 25 

19 year terms prohibited parole except subject to Good Time Credits (See: 

20 Wolff, Supra; Cf. Appendix# 5 at Legislative Declaration and title of 

21 Prop.7). No where in Prop. 7's Title or it's text was ANY type of 

22 ministerial parole a g=ncy mentioned or re-vested with the Purpose, Policy, 

23 Ways, or Means (PPWM) nor the power to fix or extend terms or hold so 

24 called suitability hearings for crimes that called for punishments for 

25 less than SB-42 Category Five or less than Straight Life. In Point of 

26 fact, on July 1, 1977 the parole agency's jurisdiction was confined to SB-

27 42 category five crimes only. (See: SR-42 and it's Seven Cate~ory 

28 [Pg.15 of 26] 
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1 Sentencing structure in Appendix# 3 at Sentencing Classifications at 

2 Pg.2). 

3 9. Plaintiffs posit that on October 7, 1978 Prop.7 was and is "Void 

4 on its Face" by operation of Law for multiple reasons : A. Legislator 

5 Briggs violated the State Constitution (See: Cal. Const. Art IV§ 8 by 

6 unlawfully using the Divine credibility of the California Legislature and 

7 his stature as a State Senator which was attached to the Briggs Initiative 

8 for the illegal purpose of implying trustworthiness when there was none. 

9 Briggs was shortly thereafter removed from office (forced to resigp) for 

10 unlawful misconduct; B. The Prop. 7 Initiative was illegal and Void as 

Briggs tried to undo and cancel a Legislative statute and its purpose and 11 

12 declaration (See: SB-42 at Appendix #3 and AB-476 at Appendix #4) which 

13 is beyond the reach of an indirect and backhanded attempt to invoke a 

14 referendum process to repeal SB-42 & AB-476. Watershed authority 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

supported by 13 citations confirms this misconduct and illegal fact: 

"It is settled that an initiative ordinance may not be used to 
undo such an act which is beyond the reach of referendum 
proceedings. "A proposed initiative ordinance cannot be used as an 
indirect or backhanded technique to invoke the referendum process" 
where the latter pr ocess is unavailable." (Sec: Gibbs v. City of 
Napa, 59 Cal.App.3d 148, 153 [130 Cal.Rptr.382] (1976). 

10. On July 7, 2023 CSC justice Particia Guerrero abused her 

discretion when she igpored watershed legal facts showing a complete lack 

of jurisdiction to impose uncertain punishment for crime, then retaliated 

against Plaintiffs by transforming their original jurisdiction Complaint 

from a Declaratory and Injunctive relief pleading into a Writ of Mandate 

conspiring with her peers to conceal the truth and purposefully failed to 

address the merits in any manner. 

11. On November 1, 2023 CSC justice Patricia Guerrero violated the 

[Pg.16 of 27] 
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1 Rules of Professional conduct and the Magpna Carta Rule 45 when she 

2 dismissed Plaintiffs case using the incorrect procedural device of a Writ 

3 of Mandate without a hearing ( filed as an original jurisdiction DIR) and 

4 refused to address, in any manner, the Federal or State questions 

5 presented in the DIR complaint. 

6 V. ARGUMENT AND GROUNDS FOR RELIEF 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

A. DID THE CSC ABUSE IT'S DISCRETION WHEN IT FAILED TO 
RULE ON THE MERITS AND TRANSFORMED THE DIR 

PROCEDURAL DEVICE INID A WRIT OF MANDATE 

12. The CSC sougj:lt to modify the DIR so that Defendants could avoid 

the requirement that the complaint must be heard on the merits, using an 

unlawful transformation of an Declaratory and Injunctive Relief action to 

a Writ of Madate and provided a illegpl vehicle for the court to treat the 

pleading in a discriminatory manner and deny the DIR without a hearing . 

This unlawful conduct violates both state and federal law: 

"American jurisprudence has a long history of allowing the 
Plaintiff to sculpt his lawsuit by selecting the initial forum as 
well as the claims and defendants that he will join." (See: The 
Fair Kohler Die & Specialty Co., 228 U.S. 22, 25 [33 S.Ct. 410] 
(1913) : Cf. Rule 60 Baylor L.Rev, 993, 999 (2008).) 

13. The Complaint confirms facts that show that the Indeterminate 

Sentencing Law (ISL) was repealed along with the Purpose, Policy, Ways and 

Means necessary for its existence such as the Parole Agency's power to fix 

or extend terms of confinement. The United State Supreme Court (USSC) 

also eviscerated the Board's power to extend or fix terms of confinement 

10 years ago and noted the parole ag=ncy's jurisdiction was confined to 

SB-42 category 5 only (See: Armstrong v. Davis, 275 F.3d 849, 856 [2001 

U.S. App. LEXIS 25298] (2001); Cf. Alleyne v. United States, 133 S.Ct. 

2151, 2155-65 [186 L.Ed.2d 315] (2013). Any ISL claim supported by off­

point or non-applicable authority that a 25 to life or a 15 to life 

[Pg.17 of 27] 
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sentence (as enacted by Prop. 7) is not a DSL minimum term must be 

supported by proof that the ISL was lawfully reenacted by the voters or 

some other lawful means. This is a classic case of state officials 

refusing to enforce state and federal law providing jurisdiction and 

s tanding for this honorable court to decide the merits of both s tate and 

federal constitutional claims: 

"We have stated, for example, that a major purpose of the Civil 
Rig):lt Act was to "involve the federal judiciary" in the effort to 
exert federal control over state officials who refused to enforce 
the law (Citation) (See: Maine et al, v. Thiboutot et vir., 448 
u.s. 1, 20 [100 s.ct. 2502] (1980). 

14. Plaintiffs posit that it is fundamentally unfair and a violation 

of their right to petition. It is unlawful to evade or refuse to enforce 

the law and to use falsified procedures to deprive those discrimated 

against, a constitutional right by a wrongdoer clothed in authority. 

"Misuse of power, possessed by virtue of state law and made 
possible only because the wronRdoer is clothed with the authority 
of state law, is action taken under color of" state law. (See: 
United States v. Classic, 313 U.S. 299, 326 [61 S.Ct. 1031] 
(1941). 

15. Please take notice that Plaintiffs posit the facts presented 

plead a credible case of fraud, conspiracy and fraudulent concealment by 

multiple judicial and executive branch defendants. Moreover, as Rule 45 

of the Magna Carta makes clear, no justice would ever modify a simple DIR 

procedural device and then dismiss a complaint after illegal 

transformation where the facts show that thousands of California prisoners 

are illegally confined past their contractually earned Good-Time statutory 

granted DSL release date. The intentional silence, misconduct and failure 

to follow state law and constitutional mandate by a court officer 

specifically directed at a clearly pled complaint could be construed as 

criminal misconduct by a State officer of the Court. (See: California 

[Pg .18 of 27] 
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Rules of Professional Conduct). The plaintiffs are due trust and 

confidence from the CSC defendant including a hearing on the merits, but 

were denied that federal right: 

"It has also been recognized that silence can constitute 
fraudulent concealment "only where there [was] a affirmative duty 
to disclose because of a fiduciary relationship between the 
parties or a similar relationship of trust and confidence." (See: 
Neff v. UNUN Provident Corp., 2015 U.S. Dist. LEXIS 110026 at ;':17 
[2015 WL 5036390] (2015). 

16. Certainly Plaintff's should have trust and confidence that the 

CSC would not intentionally be silent and ignore the fact that Plaintiff's 

are due a fair hearing on the merits based on a similar trust and 

confidence relationship with the Stat es Highest Court. But none was given 

by the CSC. The CSC recognized the impact of the thousands of wrongly 

sentenced prisoners as early as November 7, 1978 and again in 1980 and now 

issued a dismissal to conceal and cover-up the misconduct of other 

judicial and executive branch [conspirators] (See: In re Jeanice D., 

Infra, at Pg.221.) 

B. ILLEGAL CONTRACTUALLY EARNED CREDIT TAKING WITHOUT A HEARING 

17. The CSC intended to remain silent on the pleading fact that 

Defendants named in the DIR (See: Appendix #7) confiscated and took 

Plaintiff's Good Time Credits without a hearing (See: Appendix 7 at Pg.12 

of 23). Both State and Federal law continue to be violated when wrongly 

confiscating and taking federal Liberty Interest Good Time credits that 

are a contracted right to reduce ones sentence and continues to be 

protected by State and Federal constitutional authority ( See: Appendix #7 

Ibid.) Ninth Circuit authority additionally allows standing when, as 

here, early release is not a factor nor was it pled in any manner: 

[Pg.19 of 27] 
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"In contrast, if a favorable judgment for the petitioner would not 
"necessarily lead to his inrnediate or earlier release from 
confinement, "he may assert his claim only under 42 U.S.C. § 1983. 
Nettles v. Grounds, 830 F.3d 922, 935 (9th Cir. 2016). (See: 
Gonzalez v. Borla, 2023 U.S. Dist. LEXIS 214119 at -,'r2 (2023). 

18. Plaintiff's are, Inter Alia, challenging the procedure for taking 

Good-Time credits without a hearing to pursue damages only. The Complaint 

does not seek Restoration of Credits, nor does it challenge Appellants 

conviction or sentence. And only seeks damages allowed under§ 1983 and 

the supporting authority therein. The evidence regarding improper 

sentencing is only advanced as evidence of misconduct proving that the 

Defendants did not follow proper procedure when the Good-Time credits were 

wrongly withheld without a mandatory hearing. Although Plaintiffs are not 

seeking earlier release the CSC knows that even if the DIR Complaint was 

Granted Plaintiffs entitlement to be released must be in accordance with 

the purpose & policy for the law as declared by the Legislative policy in 

effect on July 1, 1977 after the ISL's repeal effective July 1, 1977 (See: 

SB-42 [1976] and AB-476 [1977], Stats 1976 Ch.139 and Stats 1977 Ch. 165): 

"Thus, a claim should proceed in habeas only if the petitioner's 
success on that claim would 'necessarily demonstrate the 
invalidity of confinement or duration.' (citation). 'A civil 
rights action, in contrast, is the proper method of challenging 
conditions of ... confinement' (citations). '[c]onstitutional 
claims that merely challenge the conditions of a prisoners 
confinement, whether the inmate seeks monetary or injunctive 
relief, fall outside 'of the habeas core and must be raised as as 
civil rights claim. (citations) (instructing civil rights 
action'). (See: William Young v. Jacquez, 2023 U.S. Dist. LEXIS 
200570 at *2) (2023). 

C. PLAINTIFF'S WERE SPECIFICALLY GRANTED GOOD-TIME CREDITS UNDER 
THE DETERMINATE SENTENCING LAW. THE CSC WAS SPECIFICALLY 

SILENT ON HOW OR WHEN THE INDETERMINATE SENTENCING LAW 
(ISL) WAS REENACTED FOR CATEGORY 4 OR LESS CRIMES 

19. The CSC Defendant appears to be involved in a conspiracy with 

mass incarceration and will not support that 15 year sentences granted by 

[Pg .20 of 27] 
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2 

Prop. 7 are Determinate Sentences and are required to receive Good-Time 

Credits (See: Appendix# 5 Prop. 7's Title) which specifically provides 

3 for Contractually Earned Credits to reduce 15 and 25 year Sentences. The 
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ISL was repealed and never reenacted for category 4 and below crimes, 

please review the Enrolled Bill Report (See: Appendix #6) which confirms 

and explains at Page 4, that: 

"SB-42 generally replaces the indeterminate sentence with a 
determinate sentence imposed by the trial court at the time of 
sentencing. The exceptions [because they are already are 
determinate sentences and have been so declared for over 60 years] 
are capital crimes and those offenses having Straight Life 
Sentences, with or without possible parole." (See: Appendix# 6 
at Pg.4.) 

20. Additionally supportive of the lack of evidence that the ISL was 

ever revived is appellate authority from the Fifth Appellate District, 

which confirms: 

''Effective July 1, 1977, California repealed its indeterminate 
sentencing law. On that date, the Uniform Determinate Sentencing 
Act of 1976, as amended by statutes in 1977, became operative. 
The DSA [aka DSL] returns the sentencing power to the courts, but 
requires sentencing judges to impose the 'middle' of three 
statutorily determined lengths of incarceration for a crime, 
unless there are 'circumstances in aggravation or mitigation,' in 
which case the longer or shorter period will be imposed. 
(citation) (See: Peotle v. West, 70 Cal.App.248, 256 [1999 
Cal.App. LEXIS 158]1999)]· Cf. In re Carl Lee Gray, 85 Cal.App.3d 
255, 259 [149 Cal.Rptr.416 (1978). 

21. Straight Life Sentences are Determinate terms under the DSL as 

they were under the ISL. They are provided for the crime of Kidnapping 

and the most serious of murder cases and are distinguished from 15 and 25 

Determinate sentences enacted in Prop. 7. (See: Tome v. Gastelo, 2019 U.S. 

Dist. LEXIS 29655 at *31 (2019); accord In re Jeanice D., 28 Cal.3d 210, 

222-228 [168 Cal.Rptr. 455] (1982). During the In re Jeanice D., Supra, 

and In re Stanworth, Infra., argument the Attorney General posited that a 

25 to Life Sentence was a Determinate Life Sentence with a Minimum parole 

date under the DSL. California Supreme Court Justice J. Richardson argued 

[Pg.21 of 27] 
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that the Indeterminate Sentencing Law was not revived or reenacted by the 

passage of Prop. 7 and you can't have a Indeterminate sentence before or 

after repeal of the ISL (See: In re Jeanice D., Supra, 222-228; Cf. PeoEle 

v. Kin~, 5 Cal.4th 59, 65-67 [19 CR.2d 233] (1993).) Any speculative or 

ludicrous claim that a 15 or 25 year term established by Prop. 7 are 

somehow an Indeterminate sentence must confirm and specifically explain 

how Good-Time Credits provided by Prop. 7 to shorten the prisoners 

sentence release date can be possible after the Parole Agency's power to 

fix or extend terms for category 4 and below crimes was taken and 

specifically removed. (See: Appendix #8). 

22. Please take notice that Plaintiffs posit that when the CSC 

Defendant realized the compelling authorities that Appellants were 

documenting and supporting with the Rule of Law (both statutory, common 

law and constitutional law) that would affect every prisoner who was 

impacted by the repeal of the ISL and then continued the conspiracy to 

fraudulently abuse and continue to use those taxpayers funds for an 

unlawful purpose, the CSC with foreknowledge under color of state law and 

with bias intent refused to provide a hearing on the merits in violation 

of the state constitution and Federal Law making this action cognizable 

under§ 1983. The CSC is required to follow State Constitutional law and 

USSC authority (See: Maine v. Thiboutot, Supra, at 20-21,) discriminating 

against part of the DSL class without providing a Due Process hearing on 

the merits in violation of the 14th Amendment as shown by statute, is 

strong evidence which confirms that after its repeal, the ISL was never 

lawfully reenacted. Once shown, pled and confirmed the CSC Defendant 

intended to evade those compelling facts. The CSC Defendant failed to 

follow the Rule of Law, which continues to violate the state and federal 
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1 constitutions and show an ongoing attempt to avoid addressing the repeal 

2 of the ISL, including the lack of the Purpose, Polic:t._, Ways and Means 

3 (PPWM), allowing the Parole Agency to even operate in any manner agains t 

4 the class for which the DSL was created (See SB-42 & AB-476 and Parole 

s Agency repealing authority at Appendix# 4, 5 & 8). 

6 23. Please take notice that the CSC failure to provide a merits 

7 decision in violation of Cal. Const. Art. VI§ 14 of the State 

8 Constitution avoids and skips the unrefutable fact that NO COURT HAS EVER 

9 ADJUDICATED ON THE MERITS the facts that the ISL was repealed and NEVER 

10 REENACTED" for the crimes listed in SB-42 Category one through seven, and 

11 ignores that the DSL was to be retroactively applied to those whose ISL 

12 crime that was corrmitted prior to the ISL's repeal (See: Pen. Code§ 

13 1170.2). There is NOilIING in Prop. 7 nor Pen. Code§ 190, as modified in 

14 Prop. 7 that suggests or implies that 2nd degree P.C. § 187 (a SB-42 

15 Category 4 crime) was or could be transformed into an indeterminate 

16 sentence after the ISL was repealed. (See: Association for Retarded 

17 Citizens v. Dept. of Developmental Servaices, 38 Cal.3d 384, 390-394 [211 

18 CR 758] (1985). Furthermore, Pen. Code§ 2931 credits to reduce 15 and 25 

19 year terms were specifically provided in Prop. 7 's title which strongly 

20 confirms that the Parole Agency had no jurisdiction or authority to fix or 

21 

22 

23 

24 

25 

26 

27 

28 

extend any terms of confinement . The Ninth Circuit also confirms that the 

parole agency's jurisdiction (if it had any) is limited to life crimes, 

not 2nd degree P.C. § 187 category 4 crimes: 

"It conducts parole hearings for prisoners sentenced to a term of 
life with the possibility of parole [a Determinate Sentence] who 
are the onl! adult prisoners subject to such hearings under 
Californfa aw. 

11 
(See: Armstrong v Davis, 275 F. 3d 849, 856 [ 2001 

U.S. App. LEXIS 25298] (2001) (Emphasisadde.9.). 
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24. The fact that the ISL was never partially revived baits the 

ques tion by what authority of law Senator Briggs could even use to execute 

the People's Initiative process when he could not use the legislative 

referendum process, much less transform a Category Four SB-42 crime into 

an Indeterminate sentence without the subject being presented to the 

voters (See: Cal. Const. Art. II§ 8 & Art. IV§ 9; Cf. Fairbank v. United 

States, 181 U.S. 283, 294 [21 S.Ct. 648] (1901).) The California Supreme 

Court court itself via the distinguished Justice J. Richardson confirmed 

that the ISL was never reenacted or revived: 

"There is nothing whatever in the text of the measure [Prop. 7] 
itself nor1ts accompanying analysis which suggests that the ISL 
would be artiall revived, or that new indeterminate life 
sentences t ere ore wou e moderated. To the contrary, voters 
were told other wise." (See: In re Jeanice D., 28 Cal.3d 210, 221 
[169 Cal.Rptr. 455] (1980), (Dissent on a different juvenile 
matter) [Emphasis added]. 

D. COURT IS OBLIGATED TO PROVIDE A HEARING ON A SERIOUS 
STRUCTURAL DEFECT IN SENTENCING OF THOUSANDS OF 

CALIFORNIA PRISONERS DOCUMENTING A SERIOUS 
MISCARRIAGE OF JUSTICE 

25. The CSC Defendant knew and understood the facial fact that NO 

COURT HAS EVER ADJUDICATED or i dentified how, in conflict with the 

Legislative Declaration in Pen. Code§ 1170(a)(1), and Prop. 7's Title 

Page enactments, the ISL could be transformed back into operation when the 

Legislature specifically repealed the "PURPOSE, POLICY, WAYS, and MEANS 

(PPWM) necessary for uncertain punishments to exist. This Complaint shows 

that Plaintiff's could not be constitutionally sentenced under the 

23 repealed ISL. The CSC Defendants cannot stat e or imply how the ISL was 

24 reeacted after repeal. No court should just pronounce a law back into 

25 existence after it was previously repealed. The CSC Defendant cannot 

26 avoid or explain the fact that the ISL was repealed and NEVER reenacted 

27 

28 

for category 4 and below crimes. It is an undisputed fact that the ISL 
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was repealed for all crimes with the term setting power returned back to 

the courts, See: Pen. Code§§ 12 & 13. 

26. Regardless of the overwhelming evidence of a "Miscarriage of 

Justice" by the CSC Defendant by not allowing Plaintiff's facts to be 

adjudicated on the merits, the conduct documented on this record shows a 

blatant 14th Amendment violation of Plaintiff's Federal and State 

constitutional Rights. For Example, by what law can a grater punishment 

be imposed for the lesser crime? (See: In re Stanworth, 33 Cal.3d 176, 

181-183 [183 CR 783] (1982),) which demonstrates an outrageous 

disproportinate sentence suffered by those within the class discriminated 

against (See: Appendix# 5) documenting that Prop. 7 at Pen. Code§ 190 .4 

where the Court fixes the DSL term at 25 years, flat time when a special 

circumstance allegation is not proven. [Emphasis added]. The point is, 

why should the California Taxpayers have to fund the costs of keeping a 

person imprisoned beyond his contractually earned Pen. Code§ 2931 release 

date the same as all other prisoners within the purpose of the DSL? This 

abuse continues to cause gross disproportionality and 14th Amendment 

violations. These constitutional depravations continue to be based on 

false facts that were reactivated from thin air that caused the excessive 

incarceration beyond the term fixed by an inmates earned credits based on 

facts that have~ been found true by a jury, which is an additional 

violation of USSC controlling authority (See: Alleyne v. Unit~d States, 

Supra, at 2155-65 (2013). 

27. The Prop. 7 sentencing errors pied throughout this case amount to 

a ongoing structural sentencing defect documenting a complete lack of 

jurisdiction. This i s true, especially when Plaintiff's are NOT seeking 
. 

earlier release, but merel y advance these sentencing facts t o prove 
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numerous points of fact and law based on the evidence that confirm errors 

and misconduct supporting that Plaintiff's sentences are not Indeterminate 

sentences, but Determinate Sentences in which Plaintiff's Good-Time 

credits are being unlawfully taken without a hearing in violation of the 

U.S. Constitution under the 14th Amendment (Due Process and Equal 

Protection) allowing a Section Lr2 U .S .C. 1983 Complaint adjudicating 

damages for the unlawful taking of credits without a hearing. All the 

above sentencing and administration errors are provided for the sole 

purpose of establishing a evidentiary basis and support for the conditions 

of confinement claims, specifically the illegal Good Time credit 

adjudication, and that is there only purpose. 

VI. PRAYER FOR RELIEF AND CONCLUSION 

28. Because the state's highest court has failed to follow the Rule of 

Law mandated by both State and Federal Constitutions (See: Appendix# 5 at 

Prop. 7's Title which confirms that "25 and 15 year" [Determinate] terms 

are subject to good time Credit,) this court should order the AG to 

specifically Respond to the questions presented and appoint a Federal 

Public Defender to reply and decide the case on the merits. 

29. Pursuant to 28 U.S.C. §§ 2201 & 2202 and because Plaintiffs have 

subsl lantially demonstrated Defendants Bad-Faith enforcement of the State 

of California's sentencing and credit laws, Plaintiffs request a 

declaratory judgment confirming that the continuation of having their 

contractually earned credits taken is a violation of their 14th Amendment 

rights. The facts demonstrated (especially the silence and omissions) 

that this litigation is NOT barred by 11th Amendment i mmunit y (See: Garcia 

v. United States_, 528 F.Supp.814, 817 [82 U.S. Dist. LEXIS 12474 (1982); 

Cf. Steffell v. Thompson, 415 U.S. 452, 454 [94 S.Ct. 1209] (1974). 

[Pg.26 of 27] 
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Plaintiffs irreparable injury and request Declaratory relief and a 

Permanent Injunction against further suspension and/or illegal 

confiscation of contractual Federal Liberty Interest credits. 

Furthermore, due to the sacrosanct will of the Prop. 7 voters the 

illegally repudiated credit statute (Pen. Code§ 2931) musll be ordered by 

this court to be legally allocated as they are a critical protected 

contractual Liberty Interest right, which the State cannot take or 

confiscate without violating the 14 Amendment (See: Floyd v. Banding, 54 

Cal.41, 43 (1879; Cf. Deputy Sheriffs' Assn. of San Diego County v. County 

of San Diego, 223 Cal.App.4th 573, 578 [182 Cal.Rptr.3d 759] (2015). 

30. What chance does a reasonable person have to protect their 

federally guaranteed rights after those Constitutional Rights were denied 

because, like the case at Bar, the State's highest court refuses to follow 

it's own decisions, obey the mandatory provision set forth by the 

Legislative Policy, and the State's Constitution, or acknowledge this 

Court's precedent and USSC controlling Rule of Law? 

VII. VERIFICATION - 28 U.S.C. § 1746 

31. As the Plaintiffs in the above entitled action, we both declare 

under penalty of perjury under the laws of the State California and the 

Laws of the United States of America, that the foregoing is true and 

EXECUTED on~, (Month) cl (Day) , 2024. 

Rep c tfull~ s1r1ted 

~1~-
BRUCE KOKLICH 
Plaintiff in Pro Se' 

24 ✓ 

25~-/ 

26 

27 

28 

Plaintiff in Pro Se' 

[Pg.27 of 27] 
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Appendix 
No. 

TABLE OF APPENDICES 

Pages 
No. 

1. March 26, 1975 California Attorney General Two page letter 2 
confirming intent of the AG to Repeal the Indeterminate 
Sentencing Law (ISL) 

2. September 1, 1976 California Legislator John v. Briggs 3 
unlawfully influencing Governor Brown to veto the repeal 
of the ISL. 

3. July 1, 1977, Senate Bill - 42 (SB-42) and it's Seven 10 
Category Sentencing Structure that removed the ISL statutes 
thereby permanently removing (until lawfully reenacted) 
the Parole Agencies "Purpose, Policy, Ways and Means for the 
parole agency to exist and function in any manner . 

4. Assembly Bill 476 (AB-476) confirms that all sentences 5 
even Indeterminate sentences under P.C . § 1168 must be 
fixed as DSL determinate terms (See: Pg .17:21-36) and 
P.C. § 1170(a)(l) Legislative Declaration. 

5. October 7, 1978 Proposition Seven (Prop.7) Initiative 10 
confirming the Sacrosanct will of the People to provide 
for Detenninate Sentences offering parole release "Subject 
to Good-Time Credits." The title of Prop.7 and it's 
other provisions confirm it's to codify the DSL. 

6. September 15, Enrolled Bill Report (See: Page 4) which 12 
confirms that Capital Crimes and Straight Life were and 
continue to be Detenninate Sentences. 

7. June 14, 2023, Complaint for Declaratory and Injunctive 21 
Relief (DIR) wrongly transformed into a Writ of Mandate 
by Defendant Patrica Guerrero. 

8. June 19, 1977 Repeal of the Indeterminate Sentencing Law 2 
including Repeal Statues necessary for evidentiary 
procedure (See: Stats.1977 c . 166, § 43; Stats.1976, 
c. 1139, § 279). 

[ i ] 
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::_.vc~ LC J . 'r'OL•,-...:.c,1 STATE OF CALIFORNIA 

.. ~ ,ci:..., c ... r:t,c.11•"'-· 

~55 CAP!TOL f-.l A~L. SU IT( 5~0 

~ACAAMt-.NlO 9:.BlJ. 

March 26, 1975 

The Honorable John A. Nejedly 
Senctor, S~ate oi California 
Sc2::!2 C2.;:iitol 
Sacram2n~o, Cali£o=nia 95S14 

Dear Ser.2tor Nejedly: 

This i s to e~press our support for Senate Bill 42, which ycu 
recently introduced . Senate Bill 42 repeals tje indeterminate 
s~n ~~ncing . ~2.w in _California, c.nd :::;ubstituLes .for it a system 
or r1.xed p::-J_son t errr:s . 

We support Senate Bill 42 beca'.!se we believt2 that the indeter­
minate sentence concept has failed to achieve .its intended 
.1:e.s1.J.lt. The fixed term system icr□posed by '.:-'.=nate Bill 42 
is consistent ~{th the essentially punitive nature of our 
? =~son systera . At the same time it is not so inflexible that 
it discourage~ prisoners fro~ sec~ing rehabilitative assis t ance 
,,

1 hile se-:.:-vir:g thEir ter:ns. 

EVEL"LE j. YOUNGER 
Attorney General 

,'\ 

1J11 1 n ~ 1 A* j• VI A/'✓1--JtiY \ J lJJ.fV~ 
.-rrdi,.AcL FR.ti.Ne;Hf:T 11 ' 
Deputy Attorney Gene r al 

1 
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THE: S.-\CR.-\jlE:'\iO B;.E . Fridlly,~ovembcr:!1, 19i5 

Younger 
Wants End 
For Paroles 
SAN FRA~CISC0 .(AP) - :. 

Californ:J Attv. G(?n: E;·el le J. : 
Youn~cr cal :cd Thursd:iy : for ·, 
uholilt<l:i of th parole ~y1tc111 for ; 
prisoners :inrl 5uggc~kd s111:1c violt'nt : 
cri:ili:u:s shouio .he '' written o(( :is:: 
hopcl~::s ri!:ks" who ne\'cr CJn. be : 
~le~~- • 
• Younger made his pw2os:ils i;1 : 

an.'10LL-:ci:ig pbns tc ofi.:r swecpi:ig : 
legis\Jtion earlv next v~ar to co awa ·; 
wit.ii th<:! J i,om1J A I.! t Ai.:L c1·1ty, : 

• the stale ag~ncy that gr:u1ts p:u-olcs : 
----and- dc.cides_ tbckng_;h _ _.Qf_jm-. : 
pri.;onr.:icnt for prncr..s F,i\'~n in• j·-----
cctc~r.11n.:1te sc:itences. : 

Younger told a news Cl1:-Je~c:1ce; h•.! i 
:ilso would usk th-~ k;'i5b:nc to ·: 
..:..:tcrr.iinc "n lc\·cl o/ viicnt cor.rluct : 
1\om which there Is no rdtJ .~ c." • '. 

"Parole as -we k~ow it. ~hcu!d be : 
:ibandcn·c,,i,'' )' ou.;1ger said, . 
• Ee said the system of opi;ner.dcd ; 

sentences , whi ch C'nlifornin : 
pionccr~d. "h:is f :d ied." M present : 
tht:!-1:iw proviclc5 that jur.1:c5 can set : 
scntcncts S\!Ch :1; fil'~ .Vt·ars Lo 11/e,-: 
:ind !he ,\t.!ult Autbiri1.v· d,:cidr:s hvw : 
Ion~ J co:wict nctUAl:v s,;·\'\!~. : 

,;r.ixcd ser.'.cncc • w~;11!d c1C3~ly : 
define society's concerns end : 
prioriti~s. No longer wo·uld :1 pr.rson,: 
who has don~ wrci:1g b~ punish~ !or it : 
at .some unccrtJi:1 blrr d;ite," : 

. Younge·r s.1id. "ii·: would !:now .: 
clc:irly th~ punish,11~nt he will receive : 
ior a crirr.c when the crime· h cnm- ~. 
~::t~d." 

--- --11.------
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.. - . ·. . . . . ...... .. 

t~.1r,Tt c1,1T~1.. 
• o\l;•A.!.i / •.:".:' C.l\.!r('"','(1.1 DlJ t,. 

l)IC.) 40,,AU, 

[ \..l' Cllo,o ...... 0 " . ....... O .. TICl•d,U1'1T 

• I ' . • •) : • I ti,.., - t ""'"' ,-. 
L \ •' I t • , '!' '-Cl I. • , • I: :,JI 

... 1.:..-:.• · ;· C,._\ol'O''-. : t. ,.:1H 
, : I,\ . "l: I- J J J ~ 

J\ ss2mhl B 
l'\O:-.A'. 0 L FOX 

,1. c'-' ' .a l,!.'\ ,\ ~I V( J.ltl'!TJ.t.':' C1lul if orttict IJI£z1islu±ur2 

JOHN V. BRIGGS 
AS:,d,.: LYMAN. SIXTY-NINTH OIS.RICT 

Septer:lber 1, 1976 

The Honorable Jerry Brown , Jr. 
Gove::::nor 
State 0£ California 
State Capitol 
Sacramento, California 

De2..!:' Gove mo.!:': 

IMJt•oov • •~ .. . .. , .,._ ... ,._ ... Tl~lot • • :· 

"' '-' • -.• • , ... ._ ... tit A"O ;...,_. 

.. ' '"'""'""' : ·.~:·:-.\ 

I am v:ri ting thi .s letter with the hope that you will~~ 
Senate Bill 42, which you and I discussed after the Session ended . 

In my opinion , this legislation will cause the most violent 
crime wave California has ever experie~ced . As an a r chitect of 
tne bill , you .are the most familiar with it, Inasmuch as I was 
not able to convince you after the h2at of the battle , I hope a 
good night's rest he.s allO\,;ed the ·fog to clear your mind so that 
you may understand t hat whi l e your advisors are telling you t hat 
you will have :::-epealed indeter.r,inate sentencing, actually what 
you truthfully wi l l be doing is .!:'epeal ing the Habitual Criminal 
Act. 

_ _ Simpl y stated, Governor, there are 15,000 convicts currently 
------ ~ t'lp"arole- i-n- GaJ.ifor.ni_a_ who, under thE terms of your .bill, will 

all be released (witr, the exception of- a-V-ery-, - ve-r-y- rew-) __ withirL 
one year . Over 55% of the crimes occur after this one-year period , 
and having them under parole supervision is the most effective way 
of ~t.ur:-iins them to' . prison, as law enforce:nen-: knows their habits , 
their hang-outs , and therefore, where to apprehend them . 

q In addition, there are another l~i000 men . in prison, and it i s 
safe to say that hundreds, if not thousandi, ~f ~ th~~ ~i~ going to 
be spilled onto the streets to recor.unit the same crimes ·upon the 
populace th2t landeo them in prison in the first place . 

• I 
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The ~onora.:)le Jerry Brown, Jr . 
Se~tember 1, 1976 
Pagg Two 

I feel you are going to have to answer to the people of the 
State of: California when they learn that a person who commits a 
lewd ~ct uoon a child ' s body could be sentenced to prison for a 
naximum of- five years under this bil l instead of a possible li~e 
term 2.s tE1oe.:- existing law . This is only one of the many reduc­
tions· in prison sentences that the safety-conscioes citizens of 
Californi2 are going to be made p2infully aware of as we pass 
through the next few years, suffering under this "grand experiment" 
of well-weanins people who are tinkering with a 60-year- old system 
that may not have been perfect , but which did accomplish , for the 
fficst part, its ~ajar aim . . . .. that once a person was sent to 
prison, there was a w2y to keep him there , even for life itself. 

All of 
I sincerely 

JVB : npm 

L1.is 
hope 

is in your hands, and when you take up that pen , 
you will veto Sen.ate Bill 42. 

_, .• • \ 

( ...• ".~)'"~~--V~o/'S' 
__ __... -.. _ ... ~::#jf JJI • 

., #' V L- - JOHN V. 

• "" -:.'-·•-
, \-•;.;. 

• . ~:~ ~. 

-------- ----
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-Yo~:~ger' s View: I 

Sp&ific Jail Terms] 
• . ! 

-~ • SAN fRA.l"{CISC() (AP) ·supports a bUl by Sen. Jol•ni 
. ~ Ca.!Uornia Atty. Gen. Ev- Nejedly, R-Wiliiut Creek,: 
e.Ile J. Younger s;ud the which would alter the inde-! 

• present indeterminate sen• termin'ate sentence svstem. l 
te.ncc system !SIJ 't helpmg Younger said that under.' 
prisoners and sa.1d It should the NegedJy bill, the Legis-J 
be abolished anil reolaced. 1:iti.;rc wou!d get a speci!ic: 

."California was among - not an indeterminate -" 
the first, if nol the first to senti:nce for a crime, bJ.Sed! 
develop the concept o~ in• upon its seriouscess. ! 
determinate sentences," Younr~r said that • thel, 
Younecr snld, ."but we nro " 
forced to rcluclD..!IUy con- sentence al~o could bo, 
Ct':do tbnl Jl ha.:rn'l -;.:orkcd.." changed whllc the prisoner: 

~ se.rving Limo, wlth credit: 
Re sald _the system h:i.s !or good conducL 

not acccrupUshcd • lts tn-· "Under this prop'oscd1 

tended purpo~ of reform- system when a pe~0n lcfl 
l.ng or rthabWtaUcg prison- the courtroom, he would 
e.rs be,-:ause 40 per cent of kllo\..- how much lime he: 
all lnm~.tes return to prison was goin.; to spend • .i.nd he. 
w,:.h!n ·six y~ars_ ~ter re- could sborten • this by his 
lease. - good- conduct," Younger· -

Younger said his ol!icc said. j 
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WAYS & MEANS STAFF ANALYSIS LAST AMENDEn8/13 AUTHOR Nej edly NO. SB 42 
CONSULTANT Williams DUE 8/17 DEPT . OF FINANCE __________ _ 

.... SCAL 
IM.PACT 

--------
APPROPRIATION)_ STATE COST J SB 90 COST 

SUBJECT: 
Determinate Sentencing. 

COMMENT: 

REVENUE LOSS 

----------

L;.;:is t1ng law prov iJE::s f 0r <1,4 ~i-.~.:: Le .. .i,.:..i.,. ~0 ;; c::ntcnce fol lc.wi:..g e-.e 
conviction of a person for a felony. In theory, the indeterminate 
sentence authorizes the trial judge to commit a convicted felon to 
state prison but the decision as to when such felon shall be released 
is the responsibility of the Adult Authority or the Women's Board of 
Terms and Paroles. 

The repeal of the indeterminate sentence law is considered by many to be 
the number one priority for present-day penal reform because under such 
system prisoners spend most of their time not knowing when they are to 
be released or what they must actually do to speed up their release date 

This bill repeals the existing indeterminate sentence statute except 
those that are for life imprisonment, life without possibility of 
parole, or death and establishes a seven cate or sentence struiiiiie 
from which the judge shall sentence ase upon w 1c category t e 
particular crime committed falls into. Four of the seven categories 
have three choices which the judge may make in sentencing. 

This bill also provides for credits from the sentence for good behavior 
as specified and for enhancements to the sentence depending upon the 
actual circumstances of the crime as committed by the convicted person. 

This bill also abolishes the aforementinned existing parole boards and 
establishes a Community Release Board with specified duties . 

This bill also specifies new duties for the Judicial Council whereby 
they are to adopt sentencing rules for the consideration of trial courts 
to collect, analyze and distribute sentencing information to trial judges 
and to conduct sentencing institutes. 

FISCAL IMPACT: 
The Department of Corrections has not been able to accurately calculate 
the fiscal impact of this legislation, however, each of their estimates 
has indicated that a net savings will accrue as a result of this bill . 

The Judicial Council indicates that their costs would be increased by 
$512,027 and the annual increase to the Superior Courts would be 
$1,109,912. 

(SEE ATTACHED) 

Thi s bill should result in a total net savings to the state . 

-more -
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SB 42 - Page 2 

ANALYSIS: 

( 

This bill amends all relevant code sections where penalties and 
sentences apply in order to conform such with the determinate sentence 
law as provided for in this legislation. 

Legislative Findings and Declarations 

This bill finds and declares that the purpose of imprisonment for crime 
is puni~hment. This purpose is best served by terms proportionate to 
~he seriousness of the offense with provision for uniformity in th~ 
sentences of offenders committing the same offense under similar 
circumstances. 

Trial Court Sentencing 

All crimes that carry a prison sentence are placed in seven categories 
with four categories containing three classifications. The trial court 
shall sentence the defendant to one of the terms of imprisonment 
specified unless such convicted person is given any other disposition 
provided by law, including a fine, jail, probation or the suspension of 
imposition or execution of sentence. In sentencing the convicted person 
the court shall take into consideration the sentencing rules of the 
Judicial Council. 

Sentencing Classifications -- Section 1170 a(Z) b 

(1) 16 months, 2, 3 years~ this classification is to cover 
the least serious felonies. It contains all felonies that currently 
carry a maximum of·two years and-a maximum of three years, all 
felonies that carry a maximum of five years (with one exception, 
Pe~~l Code Section 243, battery with serious bodily injury), all 
wub~lers (with three exceptions~ P.C. 243, battery with bodily 
i,1jury; P.C. 7.45u, assault. with a deadly weapon or force like l y 
to commit great bodily injury; P.C. 4532a, esc2pe with force), 
SQ72 crimes with 10 year maxima, som~ crimes with 14 year rnaxi~a. 
c1nd so:-:ie others that have higher maxima such as statutory rape 

c::d offenses involving prisoners . . This category includes most 
non-violent property offenses (grand theft , forgery, rece i ving 
stol2n p~operty, joy-riding, credit card offenses, second degree 
burglary), possession of all controlled substances (that are 
c:r:cen tly felonies) , pas session for s :de of d2 ngerou.s drugs 2r.d 
marijuana, and some felonious assaults (simple assault on a 
peace officer, assault with intent to commit a felony, shooting 
into a dwelling). 

-more -
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(2) 2, 3, 4 years - this classification is to cover more serioui 
offenses. It contains only one felony that currently has a maximum 
of less than seven years (P.C. 243, battery with injury). Most 
other crimes with 10 and 14 year maxima are i.n th~s cl2ssifi~ation. 
lt: contains all wobblers that ,-,ere not in the previous classifica­
tion. It contains some crimes that currently carry a maximum of 
life i.mprisonment (sale of marijuana, first degree burglary, 
assault with a deadly weapon). Some of the felonies in this 
c L:1ss ificat ion are: mayhem , assault ,:,i th intent to commit murder. 
2ssault with a deadly weapon , voluntary manslaughter, involuntary 
m2nslaughter, bribery, perjury, possession for sale of opiates, 
sa le of dangerous drugs and marijuana, second degree robbery, 
firs t degree burglary, arson, forceab l e oral copulation, forceab le 
~odomy , oral copulation on a child under 14, sodomy on a child 
under 14, pimping, pandering, and assaults with intent to rape or 
rob. 

(3) 3, 4 , 5 years - this classifi~ation covers the second 
~est ser ious felonies that are to be determinately sentenced. 
All crimes in this group currently carry maxima of life imprison­
rr;en:: or a very high term. • The minima currently ·range from six 
reonths to ten years for these crimes. Included in this classifi­
cation are the fol lowing crimes: sale of opiates, kidnap, unarmed 
robbery of a taxi or bus driver , assault with a deadly weapon on · 
a peace officer , forceable rape, gang sodomy and oral copulation, 
child molestation , and burglary with expl·osives. ---. 

(4) 5, 6 , 7 years - this classification covers the most 
serious crimes that are to be punished ~ith something less than 
life imprisonment or death. SB 42 places the followirig five . 
crimes into this category: second degree murder ; attempted murder; · 
2:-~plos i ves with bodily injury; gang rape, and conspiracy to comm{ t 
& crime on certain elected officials. All these criQes currently 
carry Q3Xima of from 20 years to_ life imprisonment and minima 
ranging from five to fifteen yea~s . 

(5) Life imorisonment - t his covers murder in the first 
degree , explosives with great bodily injury , kidnap for r ans om, 
tra im•necking . 

(6) Life with no parole - included in this classification 
is trainwrecking with injury, and kidnap for ransom with injury. 

-more-

I 
I 
I 
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(7) Death - this covers special circumstance murders and kidnap 
with death. 

Attempts are to be punished as 1/2 of the term selected, plus enhance­
ments, consecutive sentences, etc. Attempt of a crime punishable by 
life imprisonment is to be punished 5, 6, 7 years. Attempt of the 
lowest class felony can be punished with state prison (current law 
only allows one year in the county jail for such attempts). 

Enhancement and Mitigation of Sentence -- Section 1170 (b) 

When a judgement of imprisonment is entered, the court shall order the 
middle of three possible terms of imprisonment, unless there are 
circumstances in afgravation or mitigation of the crime. Such 
circumstances shal only be considered if set for in a motion made 
prior to or at the time set for sentencing. 

The upper term or lower term may be imposed only when the circumstances 
alleged to be in aggravation or mitigation respectively of the crime 
are found to be true by the trial judge upon the evidence introduced 
at the hearing on the motion, and are set forth as findings of fact 
on the record at the time of sentencing. 

The following is a list of such .circumstances that can enhance a 
sentence: 

(A) Where the new offense is one of the following "violent feloniesw: 
(Section 667.5 a,c) 

(1) Murder or voluntary manslaughter 
(2) Mayhem 
(3) Forceable rape as defined 
(4) Sodomy by force, violence, duress, nenace, or threat cf 

great bodily harm 
(5) Oral copulation by force, violence, duress, menace, or 

threat of great bodily harm 
(6) Kidnapping as defined 
(7) Lewd acts on a child under 14 as defined 
(8) Any other felony in which the defendant inflicts great 

bodily injury on any person other than accomplices has 
been alleged and proved. 

The trial court shall impose a three year term for each prior separate 

1rison term served by the defendant for any of the above felonies. 
Except in any case in which the defendant has remained free of 

prison custody and free of felony conviction for 10 years immediately 
preceeding the filing of an accusatory pleading that results in 

conviction.) 
(B) Any person who attempts or commits any felony while personally 
armed with any specified deadly weapon (one year enhancement) 
(Section 12022). 

-more-
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(C) Any person who uses a firearm in the commission or attempted 
commission of a felony. (Two year enhancement) (Section 12022.5). 

(D) Where the elements of any felony, excepting robbery , arson, and 
burglary as specified, involve taking of funds or property from or 
property damage in excess of $100,000 but less than $500,000. 
(One-half the base year enhancement) (Section 12022. 6a). 

(1) If the aT.0unt is equal to or greater than $500,00C, the 
enhancement shall be equivalent to the base term selected 
by the judge. (Section 12022.6b). 

(E) In any case, except a homicide offense, in which defendant is 
convicted of a felony in which great bodili injury is not an element 
of the crime but in the course of the commission of said crime and with 
the intent to inflict such injury the defendant inflicts such injury 
upon any person other than accomplices. (3 year enhancement) 
(Section 12022.7). 

(F) Consecutive sentences may be imposed that would add one-third of 
the middle base term to the sentence, for each consecutive sentence. 
Such consecutive sentence must be free of enhancements. 

Judicial Council 

(1) Provides that the Judicial Council shall adopt rules to promote 
uniformity in sentencing by providing criteria for the consideration of 
the trial judge at the time of sentencing regarding the court's 
decision to: 

(a) Grant probation or order state imprisonment. 
(b) Impose the lower or upper prison term. 
(c) Impose concurrent or consecutive sentences. 
(d) Consider an additional sentence for prior prison terms. 
(e) Impose an additional sentence for being armed with a deadly 

weapon, using a firearm, an excessive taking or damage, or the inflictio1 
of great bodily injury. 

(2) The Judicial Council shall: 

(a) Collect, analyze, and quarterly distribute and publish in the 
official reporter relevant information to trial judges relating to 
sentencing throughout the state and penalties provided for in other 
jurisdictions. 

(b) Conduct annual sentencing institutes for trial court judges 
pursuant to the Government Code , toward the end of assisting the judge 
in the imposition of appropriate sentences. 

(c) The Judic ial Council shall adopt rul es to promote uniformity in 
parole release decisions by providing term-setting criteria for the 
consideration of the Communi ty Release Board . 

(d) The Judicial Council shall meet annually, in public hearing, 
providing prior public notice, for the purposes of reviewing statutory 
sentences and the operation of existing criminal sentencing statutes and 
shall thereafter report to the appropriate policy committees of the 
Legislature regarding all proposed legislation regarding this subject 
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matter and make re: ommendations. Such review and recommendations 
shall take into consideration: 

I. The nature of the offense with the degree of danger the 
offense presents to sociecy. 

II. The penalty of the offense as compared to penalties for 
offenses that are in their nature more serious. 

III. The penalty of the offense as compared to penalties for 
the same offense in other iurisdictions. 

IV. The penalty of the offense.as compared to recommendations for 
sentencing suggested by national commissions and other 
learned bodies. 

Community Release Board 

This bill abolishes the Adult Authority and the Women's Board of Terms 
and Parole and establishes the Community Release Board. 

The board shall be composed of nine members, each of whom shall be 
appointed by the Governor with the advice and consent of the Senate, 
for a term of four years. Two of the regional appointees shall be 
persons who were members of the Adult Authority immediately prior to 
the effective date of this legislation, and two shall be persons who 
were members of the Women's Board of Ietms and Parole immediately prior 
to the effective date of this legislation. 

The board shall reflect as nearly as possible a cross-section of the 
racial, sexual, economic, and geographic features of the population oft 
state. (Section 5075). 

The board shall meet at each of the state prisons at such times as may t 
necessary for a full and coreplete study of the cases of all prisoners 
whose applications for parole come before it. (Section 5076.1). 

The board may reeet and transact business in panels. Each board panel 
shall consist cf at least three members. (Secticr. 5076.1). 

The board shall review all prisoners' requests for reconsideration of 
denial of good time credit, and setting of parole length or conditions, 
and shall have the authority to modify the previously made decisions 
of the Department of Corrections as to these metters. The revocation 
of parole shall be determined by the Community Release Board . 

Credits for Good Behavior and Participation 

This bill allows for credits to be deducted from the term of imprisonmen 
Three months a year are to be deducted for the forebearance of specified 
acts (such as escape, assaultive behavior, possession of drugs, 
possession of a weapon, etc.) These acts are placed into three 

-more-
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categories: acts which will allow the loss of 15 days; acts which will 
allow the loss of 30 days; acts which will allow the loss of 45 days. 
The bill provides for some procedural safeguards for the loss of good 
time. 

One month a year is to be deducted for participation in work, 
educational, vocational, therapeutic, or other prison programs and 
:.::ti,lities. 

All prisoners will serve eight months of each one year of the term 
unless good time or participation time credits are lost. If the inmate 
is prosecuted by the local district attorney for an act for which good 
time could be lost, then good time can only be lost by a conviction. 
An acquittal is binding as a factual determination. 

Prisoners sentenced prior to the effective date of SB 42 will receive 
credits on their terms only after the effective date of the Act . 

Parole 

Prescribes rules and procedures for parole of persons sentenced under 
this bill, including an automatic parole of no longer than one year, 
or three years for "lifers", at the expiration of the term, unless 
CRB for good cause waives parole and discharges the inmate . 

The bill prescribes rules and procedures for parole of persons receiving 
an indeterminate (life) sentence, including the following: 

(1) Meetings between the inmate and CRB, at which a majori:y of 
a three member panel of CRB will decide whether to set or decline to set 
a release date. The first is within one year of his incarceration. If 
no release date is set prior to his minimum e~igible parole release 
date, or if the date is more than three years after the minimum, he can 
have a re-hearing with counsel. 

(2) The right of the inmate to the undivided attention of panel 
members, to a transcript and to receive notice of the panel's decision, 
with an explanation whenever a release date has been denied, postponed, 
or rescinded. 

Limits parole revocation in t he following r espects: 

(1) Reconfinement shall not exceed six months. 

( 2 ) In no event shall r econfinement and re-parole extend beyond the 
or i ginal one -year, or three-year maximum. 

Retroactivity 

For t hos e prisoner s already i n prison but who would have been 
determinately sentenced under SB 42 (had it been law at t he time of the 
sentence), the fol l owing guidelines are s et up for the Community 
Release Board: 

-more-
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(a) Figure the middle term of the crime for which the prisoner 
has been convicted and aggregate it by any additional terms which 
were imposed by the trial court. 

(b) The CRB should use this figure as the prisoner's term unless 
he already has a parole date from the Adult Authority (or Women's 
Board) that will let the prisoner out earlier; then the earlier date 
shall be selected. There shall be no good time credit for time 
served prior to the effective date of the Act. 

(c) However, if the CRB feels that the prisoner merits more time 
because of the number of convictions or priors, or due to the fact that 
a deadly weapon was involved or that an attempt to inflict great bodily 
injury was involved, the Board may set a later date for telease 
(upon a hearing with counsel for the inmate). 

In fixing a _term in these cases, the board "shall be guided by the term 
which reasonably could be imposed on a person convicted after the 
effective date of this act of a similar crime under similar 
circumstances." 
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POSITIONS D.(: t TYPED: 5-1 4-7~ 

SUPPORT: Attorney General 

SOURCE: Senate Select Corrrnittee on Penal Institutions 

Cormti ttee Votes: Senate Floor Vote: 

Asse.mbly Floor Vote: 

DIGEST 

Replaces the present indeterminate sentence for fe lony convictions with a nethod fo~ 
prescribing fixed sentences for all except certain specified offenses. Under the new 
system, the sentencing · judge would impose a specific sentence selected from a statutory 
range of, for example, two, three or four years or three, four or five years and other 
ranges as specified in the bill. The judge has to specify the reason for his selection of 

~ the sentence imposed from the r~nge of possibl e ~2nt2nc2s . 
-~ 

---- In addition to the basic sentence: 

1. One year would be added for each prior pled and proved felony sentence served. 

2. Three years l'.'cu1d be added for the use of a firearm in the conlllission of the 
offense, which fact is p18d and pr-oved at the trial on the offense for which 
sentenced. 

3 T\'/0 ye =-~s \·:c~1 d be adc:lE:d for the use of a deadly weapon in the corrrni ssi on of the 
offense when such use is pled and proved at the trial for the offense for which 
the felon is committed· to the Department of Corrections. 

If the person is- sentenced to several consecutive terms, the ti~ served wouidbe set at 
the maximum of the mar~ severe sentence pl us one year for each of the other consecutive 
sente;,ces. 

Provides a reduction of 25 percent in time served for good behavior of those sentenced ,to 
a specific term. Conversely, it permits the Department of Corrections to request court 
approvai of ar. exten~ion of the inmate's term if he is phys ical ly dangerous to the public. 
The inmate in such cases would be entitled to a hearing with counsel and to confront 
witnesses against him. An adverse decisi~n may be appealed to the Courts of Appeal. 

Provides that inmates on the effective date of the bill (January 1, 1976) who have served 
the maximum term for which they could have been sentenced under this bill shal l be eligible 
for irrmediate parole. The department wo1Jld be allowed one year to release these inmates 
to parole and any additional time served until release would be subtracted from the 
presc~ibed period of parole . An estimated 2,350 inmates would be subject to this irrmediate 
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1 I. COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF 

2 (1). Bruce Koklich and Lawrence Remsen (Each as a Class of One) 

3 hereinafter referred to as Plaintiff's are not attacking or challenging 

4 their convictions or sentences in this Complaint, but are attacking the 

5 1978 Proposition Seven Initiative, herein after referred to as Prop. 7. 

6 (2). Plaintiff's facial and factual evidence will demonstrate that the 

7 post-conviction administrative process used by Defendants in determining 

8 "punishment" for crime has been unconstitutionally transformed into an 

g illegal and uncertain sentencing scheme, after the Indeterminate Sentence 

IO law (ISL) had been specifically and intentionally repealed by the 

11 Legislature and Signed in to law by Governor Brown, taking ef.fect on July 

12 1, 1977. As shown by the law itself, the repeal of the ISL included the 

13 Indeterminate Sentencing Law's PURPOSE, POLICY, WAYS, and MEANS necessary 

14 for it's existence (See: Stats 1976 Ch. 1139 & Stats 1971 Ch. 165). This 

15 specific repeal of the ISL included eliminating uncertain MINIMUM to 

16 W\XIMUM sentencing that made up the foundation of the ISL as well as the 

17 parole agency's power to fix the exact punishment for the crime, as that 

18 power was returned back to the Courts (See: Pen. Code§§ 12 & 13). What 

19 our State Supreme Court (CSC) has refused to acknowledge or reasonably 

20 address in any manner is that at NO TIME was the ISL or it's MINIMUM to 

21 W\XIMUM ISL sentencing structure ever reenacted as amended as required by 

22 the State Constitution (See: Cal. Const. Art. IV§ 9.) These facial facts 

23 alone prove without question that the Parole Agency has ~ j urisdiction 

24 or -statutory authority to fix or extend Plaintiff's sentences. This 

25 Complaint specifically challenges the Parole Agency's "Essential Element" 

26 of Jurisdiction as supported by United States Supreme Court (USSC) 

2 7 authority . 

28 [Pg.1 of 23] 
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II . NATURE OF THE ACTION 

(3). Plaintiff's in this action, as shown below, have specifically 

3 pled multiple USSC authorities along with multiple U.S. Constitutional 

4 violations documenting indisputable factual evidence warranting relief and 

5 yet the California Supreme Court (CSC) failed to provide a decision on the 

6 merits in violation of their own precedent See: Cal. Const. Art. VI§ 10 

7 Cf. Lucido v. Superior Ct., 51 Cal.3d 336, 366 [272 CR 767].). This CSC 

8 political avoidance of "important Public Policies" continues even though 

9 the facial and factually sustained case evidence and supporting 

10 authorities are straight forward and will survive judicial SCRUTINY. The 

11 Three (3) indisputable facts which prove that uncertain and • 

12 unconstitutional punishment for crime cannot exist under State and Federal 

13 Law are: 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A. On July 1, 1977 the State of California repealed it's ISL that has 
never been lawfully reenacted. Any objective judicial officer 
should specifically plead and document how ISL reenactment was made 
or accomplished; and, 

B. The July 1, 1977 repeal included all the statutes for the "Purpose 
Policy, Ways, and Means", necessary for uncertain sentencing to 
exist after July 1, 1977. The above ISL essential elements were 
never reenacted as amended; and, 

C. The July 1, 1977 repeal also included confining the Parole Agency's 
jurisdiction to one class of crimes and eliminated the Parole 
Agency's term fixing and extending Article III Powers, without 
which uncertain and disproportionate sentencing cannot exist. 

III. JURISDICTION AND VENUE FOR ORDERING DECLARATORY AND I NJUNCTIVE 
RELIEF AND CHRONICLED BACKGROUND DOCUMENTING CALIFORNIA'S 

DISPROPORTIONATE AND UNCONSTITUTIONAL SENTENCING 

(4). In March of 1975, after a through investigation of recidivism 

25 issues, California Attorney General, Governor Brown and both houses of the 

26 Legislature believed that the Indeterminate Sentencing Law, was a failed 

27 · 

28 [Pg.2 of 23] 
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1 experiment with an 83% recidivism rate which had not sufficiently r educed 

2 or deterred crime in California (See: Appendix #1). 

3 (5). Ten months before a final decision was made to repeal the 

4 Indeterminate Sentencing Law (ISL) legislator John V. Briggs, who, in a 

5 conspiracy with, a small faction of other Legislators that were connected 

6 to the prison guards union and the goal for long term expansion of the 

7 prison industrial complex, contacted Governor Brown and attempted to 

8 intimidate him using dishonest means by advancing the Red Herring of "the 

9 most violent crime wave California has ever experienced" and in what 

10 appears to be criminal misconduct to urge the Governor's Veto of the 

11 elimination of the ISL (See: Appendix #2.; Cf. Cal. Const. Ar·t. IV§ 15.) 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

(6). Effective July 1, 1977, with the support of both parties, both 

houses, the Attorney General, the California Legislature and the Governor, 

repealed and replaced the Indeterminate Sentencing Law (ISL) with the 

Determinate Sentencing Law (DSL) (See: Appendix #3.) In repealing the 59-

year-old ISL, the Legislature found and declared that the "Purpose for 

imprisonment for Crime was punishment for the crime itself" and repealed 

the "PURPOSE, POLICY, WAYS, and MEANS" necessary for uncertain punishment 

for crime to exist (See: SB-42 and AB-476, at Appendix #3). 

(7). Please take notice that in enacting the DSL, the Legislature 

stated that one of the main reasons for repealing the uncertain "MINIMUM 

to MAXIMUM" sentencing structure that made up the foundation of the ISL; 

that was the fact that neither the prisoners or their family knew at 

sentencing when or if they were going to be released, (See: Enrolled Bill 

25 Report at Appendix #8). Additional reasons touted by this court for 

26 repealing the ISL's uncertain sentencing structure was because there was 

27 • no uniformity or proportionality in the actual time each person served for 

28 the 

[Pg.3 of 23] 
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1 offense (See: AB-476 Stats 1977 Ch. 165 § 15; Cf. Specht v. Patterson, 386 

2 U.S. 605, 608-09 [87 S.Ct. 1209] (1967); accord Ring v. Arizona, 536 U.S. 

3 584, 602 [122 S.Ct. 2428] (2002). 

4 (8). According to all the facts and law that existed as of July 1, 

5 1977, the date of the ISL's repeal, the purpose of imprisonment became 

6 "punishment for the crime itself" and uncertain ISL sentencing had ceased 

7 to exist (See: Penal Code§ 1170(a)(1) (See: Appendix #6 and SB-42 Pgs. 1 

8 thru 4 at Appendix #3). 

9 (9). Effective July 1, 1977, after the repeal of the ISL and under the 

10 newly enacted DSL, the punishment for the worst crimes , such as first 

11 degree murder under Penal Code§ 190 was: Death, Straight Life, or Life 

12 without the Possibility of Parole, all which were determinate terms and an 

13 exception to the ISL (See: Pen.Code§ 190, Stats 1976 Ch. 1139 § 133). 

14 The punishment for second degree murder was 5, 6, or 7 years. On November 

15 7, 1978, after Legislator Briggs violated multiple State Constitutional 

16 statutes and abused his office related to advancing Prop. 7. The voters 

17 passed and ratified Prop. 7 which was labeled the Murder Penalty 

18 Initiative statute (See: Appendix #5, and Prop. 7's Title prepared by the 

19 Attorney General). In Prop. 7's Title, its author asked the voters to : 1. 

20 

21 

22 

23 

24 

25 

26 

Change and expand provisions for the death penalty as described on pgs. 32 

thru 35 and 41 thru 46; 2. Change the sentence for first degree murder 

from "Life" to "25 years to Life"; 3. Increase the punishment for second 

degree murder; and 4. Stated that parole of convicted murders was 

prohibited, except subject to earned good-time credits (See: Prop. 7's 

Title on Pg. 32 of the 1978 Ballot at Appendix #5.) 

(10). The evidence and facts lodged herein are not off-handed or 

27 spurious legal claims. The fact that Prop . 7 should be adjudicated as 

28 

[Pg.4 of 23] 
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1 ''Void on it's Face" is supported by multiple State and Federal authorities 

2 and by one of California's most esteemed CSC judicial officers, which 

3 strongly supports granting Plaintiff's request for Declaratory and 

4 Injunctive relief to enjoin the Parole Agency from continuing to fix and 

5 extend terms after repeal of its term fixing and extending power that was 

6 returned back to the Courts (See: Penal Code§§ 671, 3020-3025 (all 

7 repealed) & 5077, Stats 1976 Ch. 1139 & Stats 1977 Ch. 165). 

8 IV STATEMENT OF FACIAL FACTS 

9 (11). Please take notice that on March 26, 1975 the California 

10 Department of Justice Attorney General Evelle Younger stated; 1. The ISL 

11 was a failed experiment; 2. Expressed his support for Senate Bill 42 (SB-

12 42) which repeals the Indeterminate Sentencing Law (ISL) and provides a 

13 "Seven Category Sentencing Structure" of Determinate and fixed prison 

14 terms; and 3. The enactment of the Determinate Sentencing Law (DSL) (See: 

15 Appendix #1.) 

16 (12). On September 1, 1976 California Legislator John V. Briggs issued 

17 a strongly worded letter claiming that the repeal of the ISL will create 

18 the "most violent crime waye California has ever experienced." This 

19 letter was issued to then Governor Jerry Brown in an attempt to unlawfully 

20 influence Governor Brown to veto SB-42 so as to keep the ISL in place. 

21 The September 11976 letter is direct evidence that Briggs' goal was to 

22 prevent the repeal of the ISL and it's uncertain t erms of punishment of 

23 inmates for crimes for personal and financial gain of a few, paid for, 

24 State Law Makers (See:~ 1 & 7; Cf. Cal. Const. Art IV§ 15, see 

2 5 also Specht , supra & Ring , supra . ) 

26 (13). As previously s t ated, on July 1, 1977 the California Legislature 

27 repealed and replaced the ISL with the DSL. In repealing the 59-year-old 

28 
[Pg.5 of 23] 
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1 ISL, the Legislature found and declared that the purpose of imprisonment 

2 for crime was "Punishment" for the crime itself and repealed the "PURPOSE, 

3 POLICY, WAYS and MEANS" necessary for uncertain ISL punishment for crime 

4 to exist (See Appendix #3, which includes Af3-476 the Legislative 

5 Declaration as to the purpose and policy for imprisonment as a Urgency 

6 Statute and post SB-42 clean-up legislation) . 

7 (14). On July 1. 1977 the new DSL went into effect (See: Stats 1977 

8 Ch. 165 § 15, operative July 1, 1977) . On Nov. 7, 1978 the DSL was 

9 ratified by the Proposition Seven voters. Prop. 7 clarified and confirmed 

10 that all prisoners were subject to the DSL, even those with ISL terms 

11 whose crime was comnitted before the repeal of the ISL prior to July 1, 

12 1977 who were already sentenced and incarcerated (See: Pen. Code§ 1170.2 

13 retroactive application of the DSL AB-476 at Pg.17:21-36 at Appendix #3). 

14 In order to meet constitutional standards of the DSL those whose crime was 

15 committed before repeal of the ISL were to have there terms fixed based on 

16 SB-42's Seven Category Sentencing structure (See: Penal Code§ 1170.2; & 

17 Apendix #3 at AB-476 at Pg.17:21-36). 

18 

19 

20 

21 

22 

23 

24 

2S 

(15). On November 7, 1978, the Briggs Initiative, aka Prop. 7, 

confirmed that the voters intended that the increased 15 and 25 year 

sentences were t o be reduced for good behavior subject to Penal Code§ 

2931 Good Time Credits (See: Appendix #5 at Prop.l's title & Art. IV§ 9; 

Cf. Haygood v. Yonger, 769 F.2d 1350, 1357 [1985 U.S. App . LEXIS 21946] 

(9th Cir. 1985); Cf Toussaint v. McCarthy, 801 F.2d 1080 , 1095 [1986 U.S. 
App. LEXIS 31429] (9th Cir. 1986); Accord Wolff v . McDonnell, 418 U.S. 

539, 555-559 [94 S.Ct. 2933] (1974)). Wolff confirmed that these credits 

26 were mandatory [Alegory contract] credits and not discretionary. Pursuant 

27 

28 

to the Legislative Declarations in Penal Code§ 1170(a)(1) and Prop. 7's 

[Pg.6 of 23] 
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1 title both the 15 and 25 year terms allowed for release subject to Good 

2 Time Credits (See: Prop. 7 Pen. Code§ 190.4; Cf. Apendix #5). No where 

3 in Prop.7 ' s Title or it's text was ANY type of ministerial agency vested 

4 with the power to hold so called suitability hearings for crimes that 

5 called for punishments for less than SB-42 Category Five or less than 

6 Straight Life . (See: SB-42 and it's Seven category sentencing structure at 

7 Appendix #3.) 

8 

9 

10 

11 

V. FACTUAUY SUPPORTED SENTENCING DEFINITIONS 
(codified by SB-42 & AB-476) 

(16). FOR LIFE & STRAIGHT LIFE are Category 5 Determinate sentencing 

terms that were punished l ess than Life With or Without the Possibil ity of 

12 Parole (LWOP) and less than the Death Penalty. SB-42 confirms that the 

l3 FOR LIFE sentence is a determinate Category Five crime (See: Appendix #3; 

14 Cf. In re Stanworth, 22 Cal.3d 176, 181-186 [187 CR 783] (1982). 

15 (17). LIFE WITHOUT THE POSSIBILITY OF PAROLE (LWOP) is a Category 6 

16 crime and has always been a determinate sentence and an exception to the 

17 previous and now non-exis t ent ISL (See: Appendix #3.) 

18 (18). DEATH PENALTY is and has always been a determinate sentence and 

19 is the most sever Category 7 punishment. (See: Appendix #3). 

20 (19). As of July 1, 1977, all category four crimes were determinate 

21 sentences as subnitted, codified and approved by the Legis lature (See: 

22 Appendix #3) and Prop. 7 voters, by way of Penal Code§ 190 referendum 

23 and could not change Legislative policy from determinate sentences with 

24 parole "Subject to Good Time Credits" to uncertain minimum to maximum 

25 sentencing and/or vest in a non-constitutional ministerial parole agency 

26 the power to decide puni shment for crime in any way (See: Cal. Const. Art. 

27 • III§ 3; Cf. Assoc . for Retarded Citizens v. Cal. Dept. Develmental 

28 
[Pg . 7 of 23] 
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( t' 

1 Serv., 38 Cal.3d 384, 391 [696 P.2d 150] (1985); Cf. Appendix #5,) any 

2 attempt to transform the DSL by subt erfuge into ISL sentences would have 

3 been and continues to be unconstitutional (with no statute of limitations 

4 on an unconstitutional sentence). NOWHERE in Prop. 7 was the subject of 

5 the Parole Agency and/or reenactment of the ISL ever proposed or discussed 

6 in the tiniest way (See : County of San Diego v . Commi ssi on on Stat e 

7 Mandates, 6 Cal.5th 196. 208 (2018); Cf. Cal. Const . Art.II § 8(d); Cf . 

8 Cal . Const. Art.IV§ 9; accord Freedland v. Greco , 45 Cal.2d 462, 468 [289 

9 P.2d 463] (1955). 

10 

11 

12 

13 

14 

15 

VI. REASONS FOR DECLARATORY AND INJUNCTIVE RELIEF 

(COUNT ONE - Viol ation of Code Civ. Proc.§ 410.10 & Civ. Code§ 3281) 

A. PROP . 7 WAS DRAFTED AND PASSED IN CCMPLETE LACK OF 
JURISDICTION AS TI-IE INITIATIVE WAS INTENDED TO DEFEAT 

1BE DISTINCT LEGISLATIVE PURPOSE AND POLICY OF THE REPEAL 
OF THE ISL USING SUBTERFUGE, INDIRECTION AND EVASION. 

(Against all Defendant s) 

(20). It is without question that Senator Briggs int ended to defeat 
' 

16 the Legislative action of repeal i ng the ISL using Prop. 7 as the vehicle 

17 (See: Appendix# 2). Governor Brown and the Senate Pro Tern anticipated 

18 this misconduct and impl emented AB-476 as the poison pill statute to 

19 defend against some in the Legislature who intended to l ater defeat the 

20 repeal of the ISL. To demonstrate Gov. Brown and the Legislature's 

21 Leadership intent to prevent l ater modification and reviving of the ISL by 

22 the likes of Briggs, Lobbiests for the guards Union and others who promote 

23 the mass incarceration industry, please review the modified t ext of P.C. § 

24 1170(a)(1), specifically setting out the Public Policy : 

25 "The Legisl ature finds and declares that the purpose of imprisonment 
for crime is punishment. This purpose is best served by terms 

26 

27 

28 
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1 

2 

3 

4 

s 
6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

( ( 

pr oportionate to the seriousness of the offense with provisions for 
uniformity in the sent ences of off enders comnitting the same offense 
under s imilar circumstances. The Legislature further finds and 
decl ares that the elimination of disparity and the provision of 
uniformity of sentences can be best achieved by determinate sentences 
fixed by s t atute in proportion to the seriousness of the offense as 
determined by the l egi sl ature to be imposed by the Court with specifi ed 
discretion. This declaration -applies t o persons sentenced under this 
section or Section§ 1168. (See: AB-476 at Pg .17:21-36 at Appendix# 3). 

(21). The underlined addition to the clean-up l egislation (AB-476) was 

added t o assure that P.C. § 1168 (the ISL Penal Code St atute) was required 

to comply the DSL so that no l ater s tatutory construction could defeat the 

DSL and the Legi s lative declaration by indirection or evasion: 

"Taking into consideration the polici es and purposes of the act, the 
applicable rule of s t atutory construction is that the purpose sought 
to be achieved and evils to be eliminated have a important place i n 
ascertaining the legislative purpose and policy. (cit ations) '[ In] 
the interpretation of s tatutes , when two constructions appear 
possible, this court follows the role of favoring that which leads t o 
the more r easonable r esult' (citat ion) . And, 'That construction of a 
statute should be avoided which affords an opportunity to evade the 
act, and that construction is favored which would defeat subterfuges, 
expediencies, or evasions employed to continue the mischief sought to 
be remedied by the statute, or to defeat compliance with its terms, 
or any attempt t o accomplish by indirection what the s tatute 
forbids."' See : 50 Am Jur., statutes, § 361; (citation) (See: 
Freedland v. Greco, 45 Cal. 2d . 462, 468 [289 P.2d 463] (1955); Cf. 
Fairbanks v. United States, 181 U.S. 283, 294 [21 S.Ct. 648] (1901) . 

(22). Additional and more recent authority also supports Freedland 

(Ibid .) : 

"s t atutes should be interpreted to promote r ather than defeat the 
legislative purpose and policy . (cit ation.) '[ I]n the interpretation 
of s tatutes , when t wo constructions appear possible, this court 
follows the rule favoring that which leads to the more reasonable 
result.' (citation) . . . 'That construction of a statute should be 
avoided which affor ds and opportunity to evade the act, and that 
construction is favored which woul d defeat subterfuges, or evasions 
employed to continue the mischief sought to be remedied by the 
statute, or t o defeat compliance with its terms, or any attempt to 
accomplish by indirection what the s t a tute forbids '" (citations) 
(See: Juarez v. Arcadia Financial Ltd. 152 Cal.App.4th 889, 904 [16 
Cal.Rptr .3d 382] (2007). 
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( ( 

1 (24). The authorities cited herein prevent the illegal inference that 

2 Prop. 7 could imply the revival or reinstatement of the ISL, and 

3 additionally, confirms that Defendants lack of jurisdiction over 

4 Plaintiff's sentences who both have SB-42 category four fixed terms. 

5 (25). Plaintiffs assert that Prop. 7 is additionally "Void on its 

6 Face", notwithstanding how it is being wrongly administrated today, as 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

supported by nt.nnerous other controlling authorities, which Briggs tried to 

evade, (See: Gibbs v. City of Napa, 59 Cal.App.3d 148, 153-154 [130 

Cal.Rptr. 382] (1976); Cf. In re Marriage Cases, 43 Cal.4th 757, 869 [183 

P.3d 384] (2008). 

(26). Briggs illegally executed exactly what controlling authority 

from this High Court (and the U.S. High Court) condems: 

"A proposed initiative ordinance [or statute] cannot be used as an 
indirect or backhanded technique to invoke the referendum process" 
(See: Gibbs supra, at Pgs. 153-154.) 

(21). Controlling Federal authority is also on point. 

"In other words, that decision affirms the great principle that what 
cannot be done directly because of constitutional restriction cannot 
be accomplished indirectly by legislation which accomplishes the same 
result. But that principle is not dependent alone upon the case 
cited" (See: Fairbanks v. U.S., supra, at Pg. 294 [21 S.Ct. 648] 
(1901) 

(28). There is also no question that as a St ate Legislator, Senator 

Briggs intentionally and unlawfully deceived the voters by failing to 

present the subject of reenactment of the I SL and it's Minimum to Maximum 

Sentencing Structure, along with failing to advance the PURPOSE, POLICY, 

24 WAYS and MEANS necessary to carry uncertain sentencing into effect, for 

25 voter approval. And if Defendant s do wrongfully claim that the voters did 

26 revive the ISL, please explain how, as this was not a subject subnitted in 

27 
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( 

1 Prop. 7. and thus those claims would be void. (See: Cal. Const. Art. II§ 

2 8(d) & Art. IV§ 9; Cf. Scott A. v. Superior Court, 27 Cal.App.3d 292, 295 

3 [133 CR 683] (1972); accord Wallace v. Zirunan, 200 Cal.585, 590 254 P. 

4 946] (1927); Cf. 16 Am.Jur.2d Constitutional Law§ 256, et seq.) . 

5 aunt II - Civil Conspiracy under Cal. Civ. Code§ 3281 & 42 U.S.C. § 1985(3 

6 

7 

8 

B. BOTH SB-42/AB-476 AND PROP. 7 MANDATED PEN. CODE§ 2931 GOOD 
TIME CREDITS ON CATEGORY FOUR AND BELOW SENTENCES 

(Against All Defendants) 

(29). Plaintiff's Good Time Credits have been affirmatively 

9 established as mandatory by the Legislature via SB-42/AB-476, this is 

10 especially true as these credits were provided to effectuate a "Shortened 

11 Prison Sentence" (See: Sandin v. Conner, 515 U.S. 472, 477 [132 L.Ed.2d 

12 418] (1995); Cf. Wolff, Supra, at Pg. 555. (See: Appendix# 3). Prop. 7 

13 additionally confirms that the only way a category four offender (15 or 25 

14 year terms) can be released is through the gateway of good behavior and 

15 contractual accumulation of Good-Time credits. These credits have been 

16 affirmatively established as a mandatory Aleatory Contract by Wolff v. 

17 McDonnell, 418 U.S. 539, 555-559 [94 S.Ct. 2933] (1974). 

18 (30). Moreover, Prop. 7 did not contain the subjects of taking the 

19 power/duty to parole and administration of Pen . Code§ 2931 from the Dept. 

2 O of Carree tions and vest it somewhere else. Likewise, Prop. 7' s Title 

21 specifically states the only way the prisoner can be released on parole is 

22 " ... [Subject] to-good-time credits" and nothing more (See: Appendix # 5). 

23 Otherwise, those persons within the Class who specifically performed 

24 according to the Pen. Code§ 2931 contract have been denied their earned 

25 liberty under a mandatory Aleatory Contract without due process of the law 

26 (See: Wolff, Supra, at Pg. 555) . 

27 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

( 

(Count III - Violation of Cal. Const. Art I§ 9 & Civ. Code§ 1623) 

C. THE CALIFORNIA CONSTITUTION AND MULTIPLE CONTROLLING STATE AND 
FEDERAL AUTHORITIES PROHIBIT THE PASSAGE OF LAW IMPAIRING 

THE OBLIGATION OF CONTRACTS, PROP. 7 MANDATED PEN. CODE§ 2931 
GOOD TIME CREDITS THAT COULD NOT BE MODIFIED OR 

TAKEN AWAY BY ANY STATE LAW. 
(Against AllDefendants) 

(31). The state provided via Aleatory Contract (SB-42, AB-476 and 

Prop. 7) Good Time/Participation credits via Penal Code§§ 2931(a) & 

3000(a) (See: Appendix# 4). The Defendants all have foreknowledge that 

these mandatory credits could not be lawfully withheld or taken without 

Due Process of law (See: Pen. Code§ 2932 Stats 1977 Ch . 165 § 38). The 

act of illegal confiscation of credits without Due Process was intended to 

wrongfully extend the term of imprisonment for thousands of repressed, 

indigent and illiterate prisoners, when their attorneys should have known 

14 better. Senator Briggs with additional patronage from the guards union 

15 and other mass incarceration supporters passed a number of tough on crime 

16 Legislative bills in direct comnflict with SB-42's Seven Category 

17 Sentencing structure with intent to unlawfully take away plaintiff's early 

18 release Good Time credits given by the Legislature to all inmates equally 

19 in July 1, 1977 (See: Cal. Const. Art. 1 § 7(a)&(b).) These attempted and 

20 wrong confiscations of contract clause Good Time credits (specifically the 

21 mandatory credits provided by P.C. § 2931 as adopted by Prop. 7 voters) 

22 were wrongly reduced and repeatedly taken, through an unlawful process to 

23 try and defeat the law of contracts See: Cal . Const. Art 1 § 9 & U.S. 

24 Const. Art I§ 10(1); Cf Pen. Code§§ 190, 190.1, 190.2, 190.3, 190.4 & 

25 190. 5. 

26 

27 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

( ( 

(31). Both current CSC authority (2019) and dated CSC authority from 

1879 prohibit and limit the Legislature's power to modify any such 

contract clause or protected Due Process obligation: 

"Article I§ 9 of the California Constitution prohibits the passage 
of a law impairing the obligation of contracts, 'The contract clause 
limits the states power to modify its own contracts with other 
parties, as well as contracts between other parties' (citation). 
Analysis of a contract clause claim requires inquiry into '(1) the 
nature and extent of any contractual obligation ... and (2) the scope 
of the Legislature's power to modify any such obligation (citations) 
The party assertin~ a contract clause claim has the burden of "making 
out a clear case, free from all reasonable ambiguity,' a construction 
violation occurred (citation)" See: Floyd v. Blanding (1879) 54 
Cal.41, 43; Cf. De ut Sheriffs' Assn. of San Die o Count Count 
of San Diego, 23 Ca .App. t , Ca .Rptr . d 2 1 
accord King v. State DOJ, 2019 LEXIS Cal.Superior 52557) . 

(33). Federal authority is also in accord when the state attempts to 

contravene a stated Public Policy (codified Good Time/Behavior credits for 

the safety of state officers, other inmates and rehabilitation as 

authorized via the legislature and the people's initiative): 

"Toe principle that contracts in contravention of public policy are 
not enforceable should be applied with caution and only in cases 
plainly within the reasons on which the doctrine rests. 'Particularly 
where the party attacking the contract has had the benefit of 
performance by the other party and now seeks to avoid his own 
promise.' Twin Cit Pie Line Co. v. Hardin Glass, 283 U.S. 353, 
356-57 [51 S.Ct. 476 1931 citation the promiser may not avoid 
performing a perfectly legal promise because he has also made a 
separate, illegal undertaking'); (citation) ['It is only in clear 
cases that contracts will be void [for illegality][ (See: Smith v. 
Seaport Marine, Inc., 981 F.Supp.2d 1188, 1207 [2013 U.S. Dist. LEXIS 
157358] (2013) . 

(34~ . The Defendants without question violated both Plaintiff's 

constitutional rights when they did not follow the credit forfeiture 

procedure after a specific legal promise, which is required when revoking 

Legislatively Granted Good Time Credits that are strongly protected by the 

Contract clause and the Due Process clause. 
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( ( 

1 (35). Plaintiff's request a Declaration from the CSC confirming that 

2 both Plaintiff's constitutional contract clause rights were and continue 

3 to be violated (invalid procedures to revoke Good-Time credits) and Order 

4 appropriate remedy which does not include a sentencing modification or 

5 Order of Release: 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

"We therefore conclude that it was proper for the Court of Appeals 
and the District Court to determine the validity of the procedures 
for revoking Good-Time credits and to fashion appropriate remedies 
for any constitutional violations ascertained, short of ordering the 
actual restoration of good time already canceled." See: Wolff v. 
McDonnell, 418 U.S. 539, 555 [94 S.Ct. 2974] (1974); Cf. Sandin v. 
Conner, Supra, at Pg.477). 

(36). Additional state authority confirms that once a Legislative 

Policy is established (Good Time Credits) See: (P.C. § 1170(a)(1) & 

Prop.7's P.C. § 2931 credits) that policy is not subject to modification 

via referendum or initiative: 

"The agency's acts thereafter fall 'within the executive or 
administrative functions' And case authority makes it "clear that 
once the legislative policy is established ... the administrative act 
following therefrom are not subject to referendum" (Citations) (See: 
PR/JSM Rivara LLC v. Communit~ Redevelopment Agency, 180 Cal.App.4th 
1475, 1482 [104 Cal.Rptr.3d 5 J (2009). 

(37). It is a sad day in lower class and minority America when Briggs 

19 and other culpable legislators from both parties seek to enrich themselves 

20 using subterfuge and misdirection (See: Appendix #7). This unlawful 

21 

22 

23 

24 

2 5 

26 

27 

28 

enrichment continues by discarding the Rule of Law and disregarding the 

State and Federal constitutions; which had the result of denying equal 

protection of the law and erasing Penal Code§ 2931 credits and DSL 

sentencing for many, mostly black, brown and illiterate inmates: 

"In other words, in the majority ' s view, the Legislature's own 
actions have by indirection caused this initiative statute to be 
erased from the books, to say the least, I find such a constitutional 
approach troubling." (See: In re Marriage cases, 43 Cal.4th 7 57, 869 
[183 P.3d 384] (2008) 
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( ( 

1 (38). The federal constitution violations are also massive and 

2 blatant. Justice may be possible when one actually refrains from wrongful 

3 procedural barrin~ a complaint which validates the irrefutable facts and 

4 actually reviews and analyzes the merits from both a state and federal law 

5 prospective. Like the state law cited ante, federal authority also 

6 

7 

8 

9 

10 

11 

12 

13 

prevented Briggs from manipulating the referendum process which he 

temporality achieved through the "Void on it's Face" Prop. 7 Initiative: 

"Applying this [Federal] test, the Court usually has held that the 
Constitution requires some kind of a hearing before the State 
deprives a person of liberty or property ( Citation) ("' [T]he root 
requirement' of the Due Process Clause" is "·' that an individual be 
given an opportunity for a hearing before he is deprived of any 
significant protected interest"', hearing required before 
termination". (See: Zinermon v. Burch, 494 U.S. 113, 127 (110 S.Ct. 
975] (1990). 

(39). No hearing was ever provided before our§ 2931 credits were 

14 unlawfully confiscated. Because of the large scale of mass depravations, 

15 a Jury trial would be necessary . especially on the "At Issu~" complication 

16 of a due process violation which eliminates any perceived Subject Matter 

17 Jurisdiction as to sentencing. 

18 (Count IV - Grounds for Declaratory Relief under Gov. Code§ 11350) 

19 D. ONGOING REQUEST FOR JURY TRIAL TO PROVE UP 
THE DEFENDANTS TOTAL IACK OF SUBJECT MATTER 

20 JURISDICTION OVER PAROLE AGENCY HEARINGS 

21 (40). This Canplaint when served upon Defendant Jennifer Shaffer 

22 serves as "Notice" to her and the Board commissioners of the "Total Lack 

23 of Subject Matter Jurisdiction" over Plaintiffs Bruce Koklich and Lawrence 

24 Remsen. As Shaffer and her subordinate commissioners are performing a 

25 Legislative and Judicial function without a Constitutional Amendment in 

26 violation of the Rule of Law. The facts confirm that the parole agency 

27 under Ms .Shaffer or her desi gnee compl et ely "Lacks Subj ect Matter 

28 
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( ( 

1 Jurisdiction" to the undefined term "Suitability" at any Hearing. In 

2 light of Pen. Code§ 3000, Ms.Shaffer cannot claim or show how the Parole 

3 Agency received jurisdiction over Plaintiff's sent ences, nor can 

4 Ms.Shaffer or her counsel overcome USSC controlling authority: 

5 

6 

7 

8 

9 

10 

11 

"It makes one conviction the basis for commencing another proceeding 
under another Act to determine whether a person constitutes a threat 
of bodily harm to the public, or is an habitual offender and mentally 
ill. That is a new finding of fact (Vanderhoof v. People, 152 Colo. 
147, 149 [380 p.2d 903] ) that was not an ingredient of the offense 
charged. The punishment under the second act is criminal punishment 
even though it is designed not so much as retribution as· it is to 
keep individuals from inflecting future harm." (See: SJecht v. 
Patterson, 386 U.S. 605, 608-609 [87 S.Ct. 1209] (1967 ; Cf. Alleyne 
v. U.S., 113 S.Ct. 2151, 2155-65, [186 L.Ed.2d 315] (2013). 

(41) . Please use this Complaint as a request for Ms. Shaffer to issue 

12 a pre-hearing memo and explain why she is not violating both above U.S . 

13 Supreme Court controlling authorities. Please also take notice that 

14 Plaintiffs also specifically advance an on-going Objection to the 

15 undefined and hopelessly subjective term "Suitability" in the 

16 jurisdictional context. 

17 (42). The strongly contested facts and essential elements which must 

18 be decided by a Court of Law are: 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

A. Prop. 7 is "Void on it' s Face" as Briggs attempted to do indirectly 
by initiative what he could not do by Referendum because he did not 
have the votes to achieve the repeal of the DSL without reenacting 
as amended the ISL and that would be a violation of numerous 
constitutional and statutory controlling l aws, as specifically pled 
herein. 

B. The July 1977 Legislature stated and enacted its policy to repeal 
the indeterminate sentencing law including it's Purpose, Policy, 
Ways, and Means and it was never reenacted by the legislature 
thereby eliminating the Parole Agency from assuming any 
jurisdiction over category 4 and below crimes to either term fix or 
term extend based on the hopel essly indefinable term of 
suitabil ity. (See: Specht, Supra, at Pg.608-609; Cf Ring, Supra, at 
Pg . 602; accord Alleyne, Supra, at Pg. 2155-65). 
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( 

1 (43). Regardless of a judicial bias and this courts strong motivation 

2 to side with the illegal actions of the mass incarcerator's, and to avoid 

3 and repudiate Plaintiff's rnJmerous indisputable facts supported by 

4 controlling state and federal authority, Plaintiff's more than "Suggest", 

5 they "Demand" a decision on the merits and/or a jury trial for all members 

6 of the class to confirm or reject the essential elements which continue to 

7 be "At Issue" . This fundamental right is strongly supported by USSC 

8 controlling authority: 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

"If satisfaction on an essential element of a claim is at issue, 
however, the jury is the proper trier of [jurisdictional] contested 
facts (citation)" (See: Arbaugh v. Y H Corp., 546 U.S. 500, 502 [126 
S.Ct. 1235] (2006), (Emphasis added) . 

(Count V. Acting Without Jurisdiction - 28 U.S.C § 1343(3)) 

E. THE PAROLE AGENCY IS ACTING WITHOUT JURISDICTION AND IN BLATANT 
DISREGARD TO THIS COURTS OWN PRECEDENT AS WELL AS THE NINTH 

CIRCUIT, THE USSC, AND CONTINUES TO ABUSE IT'S LACK OF ARTICLE III 
POWER TO ILLEGALLY EXTEND PRISON TERMS AS AN ONGOING FORM 

OF PUNISHMENT FOR A CRIME THAT HAS Nill YET BEEN 
CQ'1MITTED UNDER THE GUISE OF SUITABILITY, WHICH 

IS IN AND OF ITSELF A WORD THAT CANNOT BE DEFINED 
TO ANY DEGREE OF CERTAINTY 

(All Defendants) 

(44). As shown through this Petition and according t o State l aw, every 

person whose crime was corrrnitted after repeal of the ISL, al ong with its 
19 

purpose and policy , and who were not sentenced to serve a "Straight Life" 
20 

punishment/sentence, which has no minimum term, are having their sentence 
21 

22 unconstitutionally administered in Excess of the sentencing courts 

23 Jurisdiction. Furthermore, Plaintiffs are having their contractually 

24 earned Good Time and Participation Credits and parole release dates 

25 unlawfully taken from them without due process and in vi olation of equal 

26 protection of the law. This i s so because they are denied their earned 

27 • release date by a non-constitutional ministerial Parole Agency who in a 

28 conspiracy with John Bri~gs teamed up with legislators Burton and former 
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( 

1 Lierutenant Governor Ed Reinecke and Attorney General Lockyer, to enlarged 

2 the Parole Agency's authority to hold so-called suitability hearings on 

3 l ess than SB-42 category five crimes without authority of law. For 

4 example, it was the Parole Agency who had its term fixing and extending 

5 powers repealed for abuse, and who continue to usurp l egislative and 

6 judicial powers to decide and impose different punishment for different 

7 pri soners committing the same crime. This same Parole Agency continues to 

8 enlarge its powers in violation of Cal. Const. Art. III§ 3 every time it 

g exceeds it's jurisdiction and extends one ' s prison term by deciding who is 

10 and who is not a danger to publ ic safety; which is a exclusive judicial 

11 function that cannot be preformed by a ministerial agency agains t a class 

12 of offender they have no jurisdiction over. Moreover, Plaintiff' s are 

13 entitled to a trial on the matter of the their alleged danger to public 

14 safety . Otherwise, the State ' s Constitution and United St ates Supreme 

15 Court precident are violated (See: Cal. Const. Art . III§ 3; Cf. People v . 

16 Olivas, 17 Cal.3d 236, 243-44. 246-47 [131 CR 55] (1976); accord U.S. 

17 Const. 5th, 6th, & 14th Amend . 's; Cf. Specht, Supra, Pg.608-609; Cf. Ring, 

18 Supra, at Pg. 602 (2002); accord Apprendi v. New Jersy, 530 U.S. 466, 469-

19 476 (2000, [Depravation of liberty without Due Process]; Cf. Alleyne, 

20 Supra, a t Pgs . 2155-65.) 

21 

22 

23 

24 

VI . AN ESTEEMED CSC JUSTICE HAS CONFIRMED 
THE FACT THAT THE ISL WAS NEVER REENACTED. 

(45). On October 23, 1980 the distinguished CSC Justice J. Richardson 

issued his opinion in In re Janice D. (Infra), This opionion was 

promulgated two years after Prop. 7 and was ratified and impl emented into 
25 

26 

27 . 

28 

law. Justice Richardson confirmed that (disent) : 
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1 

2 

3 

4 

5 

... 

"There is nothing whatever in the text of the. measure [Prop. 7] 
itself nor its accompanying analysis which suggests that the ISL 
would be partially revived, or that new indeterminate life terms were 
thereby established for murder, or that existing sentences therefor 
would be moderated . To the contrary, the voters we're told other 
wise." (See: In re Janice D., 28 Cal.3d 210. 221 [168 Cal.Rptr. 455] 
(1980). 

(46) . Justice Richardson's opinion, supported with numerous 

6 constitutional and common law authorities, established that the ISL and 

7 it' s terms cannot be reenacted by adopting a section from a repealed law 

8 and/or without disclosing to the voters the specific intent of the measure 

9 t o: 1. revive the Purpose, Policy, Ways, and Means necessary for uncertain 

10 and indeterminate sentences to re-exist for category 1-4 crimes, which 

11 never happened; 2. revive, reinstate, or constitutionalize the Parole 

12 Agency ' s ·Article III power to fix or extend tenns of confinement for 

13 category 1-4 crimes, which never happened; -3. re-authorize a non-

14 constitutional ministerial/administrative agency to execute both judicial 

15 and legislative powers to decide different punishments for different 

16 offenders corrmitting the same crime (in violation of the State and Federal 

17 separation of powers doctrine) all when the intended r esult (under the 

18 guise of unsuitabililty) enlarges punishment for a crime that has not yet 

19 been committed. (See: Olivas, Specht , Ring, Apprendi, and Alleyne, 

20 Supra.). 

21 VII . CONCLUSION 

22 (47). Lastly, what makes the Executive Branch Parole Agency ' s actions 

23 so outrageous is how prisoners are having the punishment for their crimes 

24 arbitrarily decided by the same branch of government charged with their 

25 prosecution. This is not only fundamentally unfair, but such a 

26 administrative process cannot be tolerated to exi st under the American 

27 • Justice Syst em (maybe in Iran, Russia or China , but not here). However, 

28 
[Pg .19 of 23] 
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1 as shown throughout this Complaint, and to add insult to injury, these 

2 same State Officials have taken it upon themselves, without authority of 

3 law, to decide punishment for crime for per sonal and financial gain in 

4 such a way that every offender committing the same crime i s serving a 

5 different punishment being administratively decided in violation of Cal. 

6 Const. Art. III§ 3. In Plaintiff's cases the amount of time they have 

7 already served is grossl y disproportionate and unlawful. Accordingly, 

8 based on all the above facts that Plaintiff's adopt herein, we 

9 respectfully request that this Court consider and compare the case of 

10 Dennis Stanworth . Mr. Stanworth was sentenced to death following his plea 

11 of guilty to two first degree murders and two a ttempted murders. He al so 

12 pled guilty to four counts of aggravated kidnaping, forcible rape , oral 

13 copulation, and robbery. Because of People v. Anderson, 6 Cal.3d 628 [100 

14 CR 152] (1972), Stanworth' s sentence was modified to "Life" with the 

15 possibility of Parole. In 1979, the Parole Agency fixed Stanworth's term 

16 at twenty-three years, four months and nine days. That is 3.9 years for 

17 each of Stanworth's Six Life Sentences and other crimes. Also noteworthy, 

18 the court held that Stanworth was not sentenced t o an indeterminate 

19 sentence but to a determinate life sentence, See: In re Stanworth, 33 

20 Cal. 3d 176, 177-183 [187 CR 783] (1982). (See: Appenciix # 9, Para.# 13). 

21 (48). It is outrageous government conduct when a non-constitutional 

22 ministerial agency can gi ve itself jurisdict ion and make l aw to deny 

23 parole for speculative unsuitabililty reasons which clearly is punishment 

24 for a crime that has not yet been comnitted. And as this Compl aint shows 

25 is happening today, at the voters and taxpayer expense, for personal and 

26 financial gain, and to further the mass incarceration industry, whi ch is 

27 • needlessly and wrongly mi sappropriating Billions of taxpayer correcti onal 

28 [Pg.20 of 23] 
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1 dollars while our streets are lined up with homeless people in need of 

2 shelter. Plaintiff's posit that Administrative action after Nov. 7, 1978 

3 has been taken for personal gain by those who profit from failing to 

4 enforce the "Rule of Law" and for the purpose of continuing an 
, 

5 unconstitutional and illegal administrative process by using, extorting 

6 and exploiting the minority population (mostly Blacks and Hispanics) as 

7 pawns and chattle, please closely review Appendix #7. 

8 (49). Based on the facial facts presented by Plaintiff's request that 

9 the CSC follow the Rule of Law mandated by the State Constitution, U.S. 

10 Constitution, and their own CSC precedent including State Statutory and 

11 Common Law authorities. Based on the indisputable facts contained herein, 

12 the "At Issue" subjects presented are ripe for Federal analysis: 

13 "The Civil Rights Act ... created criminal penalties for conspiracy to 
deprive persons of rights secured by 'the Constitution or laws' ... a major 

14 purpose of the Civil Rights Acts was to "involve the federal judiciary in 
the effort -to exert federal control over state officials who refuse to 

15 enforce state law" (See: Maine v. Thiboutot, 448 U.S. 1 , 13 & 20 [65 
L.Ed.2d 555] (1980) 

16 
(50). Plaintiff's Complaint herein warrants the Original Jurisdiction 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

of this CSC because this ·Bubstantial Issue" is of large State Wide impact 

and continues to allow "based on the facts presented," the l ikelihood that 

many more mostly Black and Hispanic prisoners will needlessly continue to 

be wrongly incarcerated way beyond their DSL release date. 

(51). The State cannot arbitrarily confiscate Plaintiff's 

contractually secured Liberty Interest to Pen. Code§ 2931 Good Time and 

Participation Credits by falsely transfonning a DSL sentence into a ISL 

sentence and deny the Plaintiff an opportunity to be heard on their 

Contract Clause and Liberty Interest due process right to Good Time 

27 • Credits which assure a much earlier release, especially with out a 

28 hearing: 
[Pg;.21 of 23] 
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12 
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14 

( ( 

"Similarly, the Fourteenth Amendment's Due Process Clause has been 
. interpreted as preventing the States from Denying potential litigants 
use of established adjudicatory procedures, when such an action would 

. be 'the equivalent of denying them an opportunity to be heard upon 
their claimed [rights]'" (Citation) (See: Lo~an v. Zimmerman Brush 
Co. ET AL, 455 U.S. 422, 429 [102 S.Ct. 1148 (1982). 

(52). Indeed, any conclusion to eliminate the Due Process requirements 

would allow the State to destroy at will virtually any State Created 

contract clause or Liberty Interest right that the Plaintiff's have. ; 

''While the Legi$lature may. elect not to confer a property 
interest, .. ,' it may not constitutionally authorize the deprivation of 
such an. interest, once conferred, without appropriate procedural 
safeguards." (See: Logan, Ibid. at Pg.432). (Emphasis added). 

(53). When considering .the herein facts this Court should assign 

counsel to Plaintiff'.s and decide the case on the merits as supported by 

the documentary evidence and facial facts presented. 

(54). What chance does a reasonable person have to protect their 

15 • federally guaranteed rights after those Constitutional Rights were denied 

16 them because, like in the case at bar, the State's highest court refuses 

17 to follow its own decisions, obey the mandatory provisions set forth by 

18 the Legislative policy, and the State's Constitution. 

19 PRAYER FOR RELIEF 

20 (55) . WHEREFORE, for all the foregoing reasons, Plaintiff's 

21 respectfully request relief as follows: 

22 

23 

24 

25 

26 

27 

28 

A. 

B. 

Issue a Temporary Restraining order and preliminary injunction 
staying, restraining and enjoining Defendants from holding any 
further Parole Agency Board Hearings for category one thru four 
crimes as specified in SB-42 & AB-476, which includes the repeal 
of the Purpose, Policy, Ways, and Means for the -Indeterminate 
Sentence Law parole agency heanngs. 

Issue a Judici~l Declaration confirmin8 that the Proposition 
Seven Initiative is "Void on it's Face for the reasons 
previously presented in this Complaint. 

[Pg.22 of 23] 
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16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

C. 

D. 

E. 

( 

Based on U. S. Supreme Court precedent Court to issue a judicial 
declaration confirming that Pen . Code§ 2931 Good Time Credits 
are a State created Liberty Interest right that is protected by 
the Due Process clause (See: ~•s 31-39 above). 

Find and declare that Defendants have violated the law of 
contracts, _specifically Pen. Code§ 2931 and that Plaintiff's are 
entitled the provisions of the Aleatory Contract according to 
State and Federal Contract Clause authority. 

Issue an Order granting such other and further r elief as the 
Court may deem jus t and proper. 

VERIFICATION - C.C.P. §§ 2015.5 & 28 U.S.C. § 1746 

(56). As the Plaintiff' s in the above entitled action, we declare 

under penalty of perjury under the laws of the State of California and the 

laws of the United States of America, that the foregoing is true and 

correct. Executed on • June (month) ~ (day.), 2023. 

Bruce Koklich 
Plaintiff in Pro Se ' 

"There is no crueler tyranny than 
which is perpetrated under the 

shield of l aw and in the name of Justice" 

Mont esquieu, cira, 1742 

[Pg .23 of 23] 
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ARTICLE 2 

Determining and Redetermining Term of Imprisonment 

[Part 3, Of Imprisonment and the Death Penalty-Title 1, Imprisonment 
of Male Prisoners in State Prisons-Chapter 8, Length of Term of 
Imprisonment and Paroles-Article 2, Determining and Redetermining 
Term of Imprisonment; Article, consisting of §§ 3020--3025, added Stats 
1941 ch 106 § 15. Repealed Stats 1977 ch 165 § 43, effective June 29, 

1977, operative July 1, 1977.] 

§§ 3020, 3021, 3022, 3023, 3024, 3024.5, 3025. [Sections repealed 
1977.] 
Added Stats 1941 ch 106 § 15; Stats· 1947 ch 1381 § 3. Amended Stats 1951 ch 671 § 12, ch 
1078 § l; Stats 1953 ch 722 § 1; Stats 1957 ch 1617 § 3, ch 2256 §§ 54-56; Stats 1963 ch 1702 
§ 1, ch 2074 § 2; Stats 1965 ch 237 § 2; Stats 1976 ch 1139 §§ 278.2, 280, operative July 1, 
1977; S_tats 1977 ch 2 § 6, effective December 16, 1976, operative July 1, 1977. Repealed Stats 
1976 ch 1139 § 279, operative July 1, 1977; Stats 1977 ch 165 § 43, effective June 29, 1977, 
operative July 1, 1977. 

Historical Derivation: 
-§ 1168 as that section read prior to the 1941 amendment. 

Please t ake notice of the repeal s tatutes 
including Pen. Code§§ 671, 3020 to 3025 ante . 

503 
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WEST'S CALIFORNIA CODES PENAL CODE 

609 
Title 1 

PAROLES 

which may be mandated as a condition of parole. Such 
e:carnination may be performed by psychiatrists, psychologists, 
or licensed clinical social workers. (Fonnerly § 3001, added by 
Stars..1977, c. 1130, § 5. Renumbered§ 3002 ond amended by 
Stars.. 1978, c. 582. § 3.) 

§ 3003. P arole; return to county of commitment or another 
county or sf.11te 

(a) Except as provided in sulxlivision (d), an inmate who is 
released on parole shall be returned to tbc county from which he 
or she was committed. 

For purposes o f this sulxlivision, "county from which he or 
she was committed" means the county where the crime for 
which the inmate was convicted occurred. 

(b) Notwithstanding subdivision (a), an inmate may be re­
turned to another county in a case where that would be in the 
best interests of the public and of the parolee. If the Board of 
Pri,on Terms setting the conditions of parole for inmates 
sentenced pursuant to subdivision (b) of Section I l 68 or the 
Depanment of Correctio ns setting the conditions of parole for 
in1112tes sentenced pursuant to Section 1170 decides on a return 
to another county, it shall place its reasons in writing in the 
parolee's permanent record. In making its decision, the author­
ity may consider, among others, the following factors: 

(1) The need to protect the life or s.afety of a victim, the 
parolee, a witness or any other person. 

(2) Public concern that would reduce the chance that the 
inmate's parole would be successfuliy completed. 

(3) The verified existence of a work offer, or an educational or 
vocational training program. 

(4) The last legal residence of the inmate having been in 
another county . 

(5) The existence of family in another county with whom the 
inmate has maintained strong ties and whose support would 
increase the chance that the inmate's parole would be successful­
ly completed. 

(6) The Jack of necessaf)' outpatient treatment programs for 
p2rolees receiving treatment pursuant to Section 2960. 

(c) Notwithstanding any other provision of Jaw, an inmate 
who is rele.ased on parole shall not be returned to v.ithin 35 
miles of the actual residence of a victim of, or a witness to, a 
violent felony as defined in paragraphs (!) to (7), wcJusive, of 
subdivision (c) of Section 667 .5 and any felony in which the 
defendant inflicts great bodily injury on any "person other than 
an accomplice which has been charged and proved as provided 
for in Section 12022.7 or 12022.9, if the victim or witness has. 
requested additional distance in the placement of the inmate on 
parole, and if the Board of Prison Terms or the Department of 
Corrections finds that there is a need to protect the life , safety, 
or well-being o f a victim or witness. 

(d) An inmate may be paroled to another state pursuant to 
any other provision of law. (Added by Srars..1982. c. /407. § 1. 
Amended by S1a1s..1985, c. 1419, § 2; Srats..1987, c. 283, § 1: 
Srars..1987, c. 1110, § 1: Scars..1988, c. 1367, § 1: Srars..1990, c. 

148 (A.B.2748), § 1: Stats..1990, c. 1692 (A.B.4137), § 1.) 

L,-gislative findings and declarations for t 985 amendment. sec note 
under § 2960. 

EfTect of amendment of section by two or more acts at the s.:imc s.e-s.sion 
of the legislature. sec Government Code § 9605. 

Cross Rererences 

Rclc..a.sc of persons convicted of violent felonies, notification of ccruin 
local law enforcement officials, Sct § 3058.6. 

§ 3004. Parole; electronic monitoring or supervising devices 

Not\\~thstanding any other law, the Department of Correc­
tions and the Board of Pri,on Terms may require, as a conditi on 
of release on parole or reinstatement on parole, or as an 
intermediate sanction in lieu of return to •prison, that an inmate 
or parolee agree in writing to the use of electronic monitoring or 
supervising devices for the purpose of helping to verify h is or her 
compliance with all other conditions of parole. The devices 
shall not be used to ,eavesdrop or record any convers:ition, 
except a conversation between t he parolee and the agen t 
supervising the parolee which i~ to be used solely for the 
purposes of voice identification. (Added by Stats..1991, c. 215 
(A.B.2103), § 1.) 

Former§ 3004 was repealed by Stats.1944, 3rd Ex.Scss., c. 2. § 45. 

§§ 3005, 3006, 
§ 45 

Repe.aled by Stats.1944, 3rd Ex.Se.ss., c. 2, 

ARTICLE 2. DETERMINING AND RE­
DETERMINING TERM OF I:MPRIS-

ONMENT [REPEALED] 

§§ 3020 to 3023. Repealed by St.ats.1977, c. 165, § 43 

§ 3024. Repealed by St.ats.1976. c. 1139. ~ 279 

§§ 3024.5, 3025. Repealed b,· St.ats.1977. c. 165. ~ 43 

Prior to rep:,.!,§ 3025 was amended by Sut.s.t9,6. c. 11,9, § 280: 
Stats. I 977, c. l. § 6. 

Section 
3040. 
3041. 
3041.1 

30-l l.2. 
3041.5 . 

3041.7. 

30-l2. 

30-l] . J 

30-lJ .2. 

3043.3. 
30-l3. 5. 
30-\-l. 
3045. 

3046. 

30-l 7 to 
30-l9. 

3050. 

ARTICLE 3. PAROLES 

Po..,.·cr to pare!~: out.side pris.ons: c.imps. 
P1rolc re!C-:!.5C dJ.lc: s.:uing: crit~ria; rcvicv,_ 
Governor's request to rc,ic¼· parole dc::ision: m3jo.-ity ,me in 

fa,·or of p.,rolc. 
Boatwright-uvcs Parole Review Act of I 9SS. 
Haring,;; rights of pr=ncrs; wrincn sutcmcnts by board of 

dispc,sition; rchc:.3.!in~. • 
Parole rclcasc ~tcs; pri.soncrs under life sentence: hCJ.rinp to 

~t. postpone or ri:::s.cind; couns.i:.l; pr~utor. 
He.a.rings to review parole: pfU-Cncn s.cmrnccd to life s.cn1cncc:s: 

notice; trans.cripu; lime fer rd~; sutcmcnt of findinp 
3nd rc.3.50ns. 

Parole eligibility or d:ltc; notice 10 \ictim or next of b n: 
rcquat; appc.3r.rncc Md statement; duty of bo:ird: amend~ 
mcnt of Sct"tion. 

Appc..:i.rancc of not of bn or immediJ.tc fami ly member; 
entitlement to ailcnd.:rncc: of p<:rs.on of own choosing. 

\\.'rincn. audioLJ.p=:d or "idcol.Jpctj sutcmcnt in lieu or pcrson:d 
appc.3r3ncc 

Immediate family, d, fincd . 
Condit-Nolan Public P,nicipation in P1rolc Act of 196~. 
Rcpc.,lcd. 
Minimum irnpris.onm c:nt: ofTcnS(" pardonc-d on pounds of 

innocence not counted 3..5 previous con"·lction. 
Pen.ans impris.onc-d under lifr s.cntcncc; minimum tc:rm; con• 

sidcration of st.21cmcnt5 !.nd recommendations: order. 
30-\S.5. Rcpc.:ilcd. 
Minimum impri~nmcnt for !).,.:ntcnct prior to July I. 19//; 

other cisc:s. 
Pris.on en included in specific re!>Llrch progr:im l ppro" c-d by 

board of corucuons. 
Rcpc.:itcd. 
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SB 42 
Nej edly & Way -3- September 15, 1 976 

conditions of parole. Although the Department of Corrections 
opposed limiting parole to or.e year for most offens es, law enforce­
ment, including Ray Procunier, accepted this li.w.itation for several 
reasons. First, over 70% of all parole violations occur in the 
first yearr second, over 80% of all parole violations are detected 
by the police, not the parole officer, and could be the basis for 
an independent criminal prosecutionr lastly, limiting most parole's 
to one year could result (if the number of parole offenses remains 
the same) in much closer supervision during the critical first year. 

The claim of a few people that S . B. 42 will result in the release 
of large numbers of dangerous convicts is unfounded. This claim 
is based on the requirement that the Community Release Board 
"retroactively" apply terms p rescribed by S.B. 42 for all i nmates 
sentenced under prior law. However, S.B. 42 does not recruire that 
an S.B. 42 sentence be applied. Indeed, section 1170.2(b), at 
page 128 of the bill, authorizes the Communit y Release Board to 
impose a longer term and retain an inmate where a majority of the 
cornrm . .l!lity Release Board "determine that due to the number of crimes 
the prisoner was convicted of, or due to the number of prior 
convictions ... , or due to the fact that the prisoner ·was armed 
with a deadly weapon when the crime was committed, or used a deadly 
weapon ... , or inflicted or attempted to inflict great bodily in­
jury ... " The -0nlj1- type of potentia.lly dangerous prisoners that 
might be released are those who are mentally disordered. Ray 
Brown and Jerry Lachner r.~ve met to discuss methods o f deal~ng with 
this problem under the LPS Act. (If necessary, they will p r epare 
a clean-up bill which Senat0r Nejedly will introduce in Januar y 
as an urgenc·y measure.) · 

If you sign this bill, as I strongly recommend , California will be 
the first maj o r state to move decisively toward determinate sen ­
tencing. Among all the states, only Maine has already enacted~ 
law repea ling indeterminati:'! sentencing. Illinois and '·li:inesota 
are in the process of doing so . All o f the major states h a ve in ­
determinate sentence laws. On ly a few of the smaller states have 
partial determinate s entenc i ng l aws, but nothing on the magnitude 
of S.S. 4 2. 

Attachment 

JAK : cr 
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SENTENCING 

HIGHLIGHTS 

of 

SENATE BILL 42 

September 3, 1976 

SB-42 generally replaces the indeterminate sentence with 
a determinate sentence imposed by the trial court at the time 
of sentencing. The exceptions are =apital crimes and those 
offenses having straight life sentences, with or without the 
possibility of parole, i.e., first degree murder, kidnapping 
for robbery or ransan. The bill establishes a - narrow range 
of three specific time periods for those other crimes, all of 
which will become detenninate. The sentence ranges are 
16 months, 2, or 3 years: 2, 3, or 4 years: 3, 4, or 5 years: 
and 5, 6, or 7 years. The sentencing judge is required to 
choose the middle sentence in the absence of a motion and 
supporting evidence in mitigation or aggravation of the crime. 
All felony sentence decisions must be supported by a statement 
of reasons on the record by the sentencing judge. 

Note: 6 1170. 

ENHANCEMENTS 
PRIOR PRISON TERMS 
Senate Bill 42 provides for an additional term of one 

year for each prior prison term (three years for violent 
felony priors). However, if there are sufficient circumstances 
in mitigation, the trial court may strike the additional punish­
ment, provided reasons ar~ stated for the record. A five-year 
wash-out is provided for most priors (ten years for violent 
felony priors) . 

Note: P.C. § 667.5 . 

CONSECUTIVE SENTENCES 
Senate Bill 42 ?rovides an additional sentence of one-third 

the middle term of the crime for which the consecutive sentence 
is imposed. 

Note: P.C. ! 1170.la(b). 

·LIMITATIONS 
The enhancements for both prior terms (not including the 

three year priors) and consecutive sentences shall not exceed 
fiv~ years. P.C. 1170.la(e). Except for the most serious 
felonies specified in P.C. § 667.S(c), or for felonies involving 
arming, use of a firearm, or great bodily injury, the term of 
imprisonment shall not exceed twice the base term imposed by the 
trial court. Note P.C. 1170.la{f). 
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ARMING, USE OF A FIREARM, GR.UT BODILY INJURY, OR 
EXCESSIVE TAKING 
Enhancements of 1, 2, or 3 years, or a percentag6 of the 

base term are prescribed for arming, use, G.B.I., or excessive 
taking, respective-ly .- -In no- instance- can these enhancements-
be added where they are an element of the crime. No more than 
one enhancement can apply to the sentence for any single offense. 
The court may strike the additional punishment if there are 
sufficient circumstances in mitigation but reasons must be 
stated for the record. • 

Note: P.C. i 12022, 12022.5, 12022.6, 12022.7, 1170.la(d). 

GOOD TIME 
SB-42 has a good time provision for reduction of the court 

ordered sentence. The total possible good time credit that may 
by granted is four months for each eight months served in prison. 
One of the four months is for participation in programs. The 
remaining three months are for refraining from assault with a 
weapon, escape, assault, possession of a weapon, possession of 
a controlled substance, a ttempt to escape, urging others to riot 
if violence results, destruction of state property, falsification 
of documents, possession of escape tools and the manufacture or 
sale of intoxicants. Depending on the offense, either 45, 30, 
o r 15 days good time credit can be lost. Extensive procedural 
guidelines are e,tablished .. 

Note: P.C. I 2930 

PAROLE 
• The parole period for all inmates receiving a determinate 

sentence shall run no longer than one year, and no longer than 
three years for those iruuate e remaining indeterminately sen­
tenced. The parole period runs continuously, except for a 
parolee who absconds. 

Note: P.C. '§ 3000 

PAROLE REVOCATION 
The maximum rP.turn for a technical violation in the absenc e 

of a new conviction is for six months, but in no case to extend 
beyond the total parole period specified in the bill. 

Note: P.C. ! 3057. 

JUDICIAL COUNCIL 
The Judicial Council has a number of duties, including the 

adoption of rules to promote uniformity in sentencing by providing 
criteria for the consideration of the trial judge, and monitori ng 
that uniformity by acquiring and distributing statewide sentencing 
data every l hree months. - 1; 

Note: P . C. s 1170.3, 1170 .4. 
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COMMUNITY RELF.ASE BOARD 
The Community Releaae BO&rd will conaiat ~f two m.e.mner a 

from the Adult Authority and tvo .nembera from the Worn.en's 
Board of Term• and Parolea, and five other member• a ointe-d 
by the Governor~ The duties of the C.R.B. shall include re- - ----

viewing prisoners• request for reconsideration of denial of 
good time, determining questions o f parole revocation , setting 
terms for inmates remaining indeterminately sentenced, and 
applying the retroactive provisions of the bill. 

Note: P.C. § 5075. 

RETROACTIVITX 
The retroactive provisions of the bill will fix determinate 

sentences for those inmat es currently incarcerated who would 
have received a determinate sentence if they had been sentenced 
after the effective date of the bill. The C.R.B. is obliged to 
dAtermine '-'hat the length of imprisonment would have been under 
I 1170 without consideration of good time credit. The C.R.B. 
shall choose the middle term of the longest commitment offense, 
enhanced by any cour t imposed a ggrava tions, using the terms set 
in the bill . A specia l provision allows the C. R. B., upon a 
~~jority decisio~ . to set a higher term bec~use of facto rs such 
a ... number o f crimes convicted o f, number of p:.:ior convictions, 
arming or use of a deadly weapon, infliction er attempted in­
fliction of gtdat bodily harm. In this event , the inmate shall 
be entitled to a hearing, with representation by legal counsel. 
In no instance can an inmate be required to serve a term longer 
than a parole date previously set by the Adult Authority, or 
longer than he could have served under the indeterminate 
sentence law. . 

The good time provisions are not retroactive. Those 
inmates currently incarcerated would retain their present 
parole eligibility and will be eligible to receive good t ime 
credit for the period of incarceration rema ining after the 
effective date of the act. 

All parole provisions in the bill will be retroactive. 
Note: P.C; § 1170.2. 

EFFECTIVE DATE 
Senate Bil l 42 will become effective on July 1, 1977. 

The California Department of Corrections will have a ninety 
day grace period after the effective date of the bill in which 
to make an orderly t ransition to SB-42's determinate sentencing 
provisions. 

Case 5:24-cv-00721-FLA-MAA   Document 1   Filed 04/05/24   Page 77 of 105   Page ID #:77



-- -· 

BENEFITS OF SB ' 42, AS Al 1ENDED APRIL 22, 1976 
IN COMPARISON WI'! H CURRENT LAW 

1. In accord with the almost total lack of belief in or 

proof of the valid ity of any kinds of predictors eithe~ as 

~ e · causes o crimes or tne cure oroffenaers, sa- 4 

explicitly places personal responsibility on offenders and 

recognizes that prison is punishment for the act, thus 

completely changing the emphasis of the system from a 

sick-treatment-medical model. L 1170(a))l)'.P.17.6. 

Also proposed amendments..:...! 

2. Places length of prison sentence within narrow limits 

in hands of people's reoresentatives (the legislature) for­

almost all crimes, a change from current unlimited sentencing 

discretion of _executive ap-pointees. L-1170 (a) ( 2); 

1168: Pp . 125-126..:...! (But small number of punishment categori0.s 

and interrelationship of offenses in those categories makes it 

difficult to logically change any one crime's punishment us a 

result of an immediate emotional reaction without considering 

the effect on the whole.) 

3. Logically orcJer-s prison time in increc.1sinq uinounL:; 

pr-ooortionute to the increcJ.sinq injury of the cri.m,.! Lo l.11<.: 

victirn or p11blic interest, u complete cl1c111qc fn_,m thr: c·11rrcnt 

disparity inh<=rcnt _in a s·1stcm ln1sed on trci)t.mcnl. r;1tli,-r· t hcJ. n 

punishment . 

*Key ccl to r.c. Sc c ti.on ;1 n rl .1,1r. oF /\pril 7.2 /\1 11, · 11 rl , ·cl 1•, · r : :1011 . 

Case 5:24-cv-00721-FLA-MAA   Document 1   Filed 04/05/24   Page 78 of 105   Page ID #:78



2 

4. Makes crime, for thos e left Lndeterminate, rather than 

"prediction of behavior" criteria for parole dale setting 

• 1 i am:Hcia1 @oa11c1 _ geldcllt.@s. ~3041 : P.14Y 

5 . Legislat i vely fixed range of sent ences eliminates 

disoaritv in prison sentences for same· crimes currently due 

to changing pol itica l , social and economic influenc8s on 

appointed parole board syste~ with unlimited sentencing 

di s cretion . L1 170(a) (1) :P. 1 2i/ 

6 . Removes disoaritv in prison sentences for same crimes 

currently due to use of invalid behavior science predictors 

presently legally required under current indeterminate 

rehabilitation system. L1170(a) (1) :P.12§/ 

7 . Avoids disoaritv in prison sentences for same crimes 

currentl y due to conscious or unconscious in f luences 9-i. 

oe r sonal biases of parole board members under a system which 

provides unpara l lelled discretion in sentencing. {1170(a) (1) : 

P.1 2.§/ 

8 . Retain~ Flexibility in sentences due to specifics of the 

pa r ticuL:i r incident and offer.der but only wi.tlii.11 vC'ry r.i:1rr0•,1 

bou nds ratlwr ll1an l11 1 \tnlimitcd possibi.lit.Lcs ror ;:ihusc t': 

current syslom . . l l"17 0( li) : P . 127 ) 
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9. Requires for the first time a body to provide criteria 

to trial judges for their quidance in selecting sentences even 

- w-i thi-n- t-he-strictures- of- th~ JI.r. . -ZlI70(a) ( 2) : 11 70. 3: 

Pp. 126 & 135. Also proposed amendments./ 

10. Requires, for th~ first time, a body to provide periodic 

statewide and national sentencing data to tria l judges as an 

additional guide to their sentencing choices as an additional 

impetus for uniformity in sentencing . L1170 . 4:P . 135. Also 

proposed a~endments.J 

11 . Requires trial j~cges for the first time to state reasons 

on the public record for selection of probation or tte specific 

prison sentence within the narrow confines required. L1170(b): 

ll70.l:Pp·.12:7.7 

12. For the first time, provides notice to the p ublic of the 

actual prison time to be serv t d for each crime, to law 

e nforcement a knowledgeable basis for charg ing and plea 

bargaining, to Uir~ offender and c'lefense the real br~nefi t s 

·or not of any pJ•:il bargain offered, and to the offender and 

his familv and- r,·i.ends and all others interested (victin1) 

tr1e actual timr~ 111 : will serve in prison less qoocJ ti;nc 

jm.mcdiutely upon I li e: com,, l e tion of scntcn<'inq; ,J r: rn 11 \1let0 

change from tl1t' , ·11rrent unknown quantily inltcn:nt i 11 

i ndcte rmin;:incy u1il il purole is qrnnteu . L 11C,il; ll7 0{!)) 

P p . 1 2 S ,'< 12 7 _J 
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13. Logically provides additiondl prison time ior prior 

prison terms rather than present illogic of law pertaining to 

prior convictions. L667.5:P.121/ 

14. Provides for wash- out regarding prior prison terms -

5 years for ~ost; 10 years for eight most serio us crimes 

(ma y be only state with such provision). L667.5:P . 123. Also 

proposed amendments~/ 

15. Simplifies by conso l idation and makes ti.me c e rtain and 

prooortionate when ordered for multiple and conflicting 

penalty provisions for consecutives and enhancements of 

arming and use . L1170.la;l2022;12022.5:P.128,160-1~7 

16. Adds a great bodily injury enhancement possibility 
•.•• .. :• 

" whenever -the element is present in the circumstances of any 

crime rather than as an element of only selected crimes as present. 

L1 2022 . 7:P . 162J 

17. Adds two great s ocietal injury enh anc0rnent possibi l ities 

where deprivation of property or damage to the publ1 c as defined 

in exist ing criminal offenses are present in amounts i 11 excess 

of $1 00, 000 or $'",00 ,000. LJ°2 0 22. 6 :P.F)2 _._7 

18. l\bolisl1c:; l1,tlii t-.uill offender sccltons ;:ind n'plucc:; ,11th a 

list of mos't scrir>11s cri111 L:S requiring tliut. dofl'lldi.1nt 111:1 : ,c. \.e: 

I 
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convicted of one such crime in order to be sentenced with 

special prior term enhancements for having had such prior 

-terms _as_ we lj.. Also proposed amendments-=./ 

19. Provides greater incentive for good behavior in prison by 

certain time reductions for refraining from special overt acts. 

20. Provides continued external incentive for program involvement 
' ,, 

by tying small part of time reduction to particioation 2-!llY, not 

anyone'n judgment of success. ,L293l(c):P.138~/ 

21. Sets up specific statutory safeguards a oains_t abuse in good 

time denial and remaining parole release, postponement er 

recision b~arings exceeding a~y current court requirements. 

For example: Complete discov~ry of prisoner's central file by 

prisoner (exceeds OLSEN, eliminates "unnamed source" information). 

Provides for legal counsel at parole hear{ng if date is 

rescinded or set 3 years beyond minimum elig ible parole date. 

(Injects attorneys into correctional system . ) 

22. Limitn pt1rolc periods to srior.t ti.mes consistent with current 

studies. Li.mi ts imorisonment for technica 1 pt1 role r cvoc<1 tion to 

rcli1tively d.ist~nl and imposed withou t tlie c.lur~ p r ocess or a 

new conviction. l year cit Le rminately s cnt~nccd ; .1 yc.:Hs 
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Eeq. #77 88 
S1.!bst2.ntivE 

In line 11 o f the title of _t he printec. till, 

12 , 1977, strike OI.!~ 

12022 . 7" c.nc. insert: 

12022 . 6 c.:;c 1 2G22 .7 

:. !\'-:'~.:i\~~;" ~j:'j' ? ----·-- - -· - -

ID line 

2.'.!C. ir.sert: 

Code, 2.:-:c. to 2...--:-,e:-,c Sec:.io:1 ll~E3 of the l'ie l£2.re 2.::c. 
---

I~stitutio~s Coc.e, 

On p2.ge 12 , strike Ol.!t lir.es 12 t o 15, i~clusive, 

and insert : 

this subc.ivisio:: fer 2.:--:v orison te.IT.1 served prior to 2. 

period of 10 years in ~hich c.efe~d2.nt rem2.ine~ free of 

b.ci':.h priso:-i c1..:stcc:~1 2.:1c. the co'.:'~7ission cf 2.n offe::se whic:--: 

results in 2. felcnv convictio~. 
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t!) 
t\f1.-1 ENDED IN 1\SSEMDLY J\PlllL 12, l<J77 

Af\·1ENOED IN ASSElvfDLY Iv1Al1CH 17, 1977 

I 
,tr"':) 
~~ 

{. 
• . 

{ 

( 

C;\Ll!-'0111'11/\ 1;1-:c1sL,\TUHE-l!.177-7ll llECUL,\ll Sl~SIOr-J 

ASSE1\1l3LY BILL No. ,11G 

Introduced by Assemblyman Uoal wriglit 
-{Pfineii,n~ ceuu~her-: t-\.ssemb1ymnrt NesHuH.le-}- (Pri11cipol 

cua11lhors: Assemuly11w;1 .Neslamlc :wd Senator JJever~v) 
Assemblumen Chacon, Cflimbole, Co,:dova, Fazio, 
Cua/co, Jmbrec/11, Lm1/erma11, 1lf c Vi/tie, Suitt, Vince11l 
Thomas, lVillialll T/1011ws, Tlwrllla11, and ·1i,cker 

(Cu.11Jlhors: Sew1!or~ J7,11i1s :wd Minmo) 

February 10, 1977 

1:---

An act lo amc11<l Scclions 11555 a11<l 11556 of", and lo repeal 
Section 11563.5 or, the Government Code, and to amend 
Sections 148.1, £'.70, .'180; aOB:-1, 213, 480, 594, 597.5, 653li, 654, 
GG<l, GG7.5, 9G9c, 9G9J, 1168, 1170, 1170.2, 1170.4, 1191, 1203, 
1203.03, 1203.0G, 1213.5, 1389.1, 2081.5, 2400, MG:!, 2401.q, 2402, 
2403, 2651, 2684, 2772, 2790, 2911, 2930, 2931, 2932, 3000, 3040, -
3041, JO•H.5, 3041.7, 3042, 3046, 3052, 3053, 3053.5, 3057, 3059, 
3060, 3062,3084, 4532, 4801,4802,4803, 4810, 4812, 4813, 4814, 
•1850, <1851, 4852.14, 4852.18, sooo; 5001~ 5002, 5003.5, 5011, 5055, 
5068, 5076.l, 5076.2, 5082, 5089, 6053, 6081, 11193, 11194, 12022, 
12022.5, -:J..QQfill,e, ±£0fi.B:-1; ffi~OO; aflcl ffia6G and 12022. 7 of, lo 
amend nnd renumber 8eet:ien!t -H,l0:-1- tuttl Section 1170.la of, 
lo add Article 3 ( commencing with Section 2947) to Chapter 
1 of Title l of Pnrl 3 _or, to repeal Sections 1170.1, 1170.1b, 
l3E39.3, 2399, 3043, 3044, 3050, 3054, and 3055 of, and to rcpenl 
Article 2 (commencing with Section 2920) of Chapter 7 of 
Title l of Part 3, Article 3 (commencing with Section 2940) of 
Chapter 7 of Title l of Part 3, ·Article 2 (commencing \.Vith 
Seclion 3020) of Ch~plcr 8 of Title I of Parl 3, and Article ,J 
(r.o rn1nf"T1<'illl1'\Vilh.11fln\ nfr'h.-,nlnrl1nfT;1l,, l ,,rn .... ,,, ,.. 
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the Penal Cocle, relating to imprisonnien~. ~i~-cJ decl:1rlng_.l.lie1 

urgency thereof lo take cff ect immediately:·. • 
i . 

LEGISL\TIVE COUNSEL'S DIGEST 
.. 

1\D 117G, as al!le11cled, Do:.ilwriglil. lmprisorn11c11L •. 
Tlic Uniform Determinate Sentencing /\ct of 197G, gcncfral­

ly, provides :.i system whereby the judge sclcc.ts a terni_ of 
imprisonment in the stale prison from 3 stall!lory choices, 
with the Community llelcasc 'Board aclminislcring provisibm 

,,. rela ting to good-time cre<li t and parole. •• 
/ This bill would make various conforming, corrective, iind 

.;ubstanlive changes in such act and relatc<l provisions of law. 
The bill would Lake effect immediately us an urgency stat­

ute, lo become operative July 1, 1977. 
Vole: ½. /\ppropriulion: no. Fiscal committee: yes. Stute­

mandatccl local program: 110. 

The people of !lie Stale of C1hform:1 do c1wct .-Is folioll's: 
. ' ' 

• 1 SECTION l. Seclion 11555 of the Covenu11c11t Code is •• 
2 :une11clcd to read: • 
3 11555. J\n am1ual • salary of lwenly-six thousand two 
'1 hundred fifty dollars ($26,250) shall be paic.l Lo the 
5 following: 
6 (a) Chairman of the Communily Heleasc Doarcl 
7 (b) Chairman of the Doar<l of Equalization 
8 (c) Chairman of the State \.Yater Hesources Control 
9 Doard 

10 (cl) Chairman of the Youth Authority Doar<l. 
11 SEC. 2. Section 1155G of the Government Code· is 
12 amended lo read: 
13 1155G. An annual salary of twenty-five thousand dollars 

.,-

., _,. -/ ,• • ,, , 
' I 

•/ • ' .. -'\ ,• 
✓ ' -:J- A 

. @ 1 (g) Stale Fire lvfarshal _ .... 
.. _ • 2 SEC. 3. Section ll5G3.5 ol Ll1c Govq;·11111c11l Cu< 

3 repealed. . . 
,j SEC. 4. Section 148. l of the Penal Code 1s alllcmlc 
[5 read: . . .. 
G 148.l. (a) l\uy person w110 reports l o a11y p~_licc oUi 

.4mi 7 sheriff, employee of a fire clcparlmcnt or I JrC sen 
•• f.:/!i1f,I 8 district attorney, newspaper; radio slalioll, tcicvi: 

9 slalioi1, depuly sheriff, deputy dis lricl attorney, rncn1 
10 of the California Higlnvay Patrol, crnpluyccs of 
11 Dcparlme11l of Justice , employees ~r :u1_ :iirli 
12 employees of an airport, employpcs of a railroad 
13 • buslinc, an employee of. a telephone company, occupa 
14 of a building or a news reporter in tlic employ o. 
15 newspaper or radio or television slalion, llial' a bomb 
16 other explosive has been or will be placed or sccrckd 
17 any public or private place knowing lliat such rcporl 
18 false, is guilty of a crime punishable by imprisonmcn t 
19 the stale prison, or imprisonmen t in the county jail 110 1 

@ 20 exceed one year. 
21 • (b) /\11y person who mal iciously informs any oll,c 
22 person Lhat a bomb or other explosive has been or will u 
23 placed or sccrcte cl in any • public or private place 
24 knowing that such informalion is false, is guilty of a cri!ll 
25 punishable by imprisonment in·· the sta le priso11, o 
26 imprisonment in the coun ty jail not lo exceed one year 
27 (c) Any person who maliciously gives, mails, sends, 01 

28 • causes to be sent any false ·or facsimile bomb to another 
29 person, or places or causes lo be placed any false or 
30 facsimile bomb, with the intent that any other perso11 
31 thinks it is a real bomb and wilh knowledge that it is a 

14 ($25,000) shall be paid lo each of the following: 
15 (a) Director of Navigation and Ocean Development <..._9 

32 false or facsimile bomb, is guilty of a crime pµuishalJJc uy 
33 imprisonment in the stale prison, or irnprisonmc11l in the 
34 county jail not to exceed one year. - • 

lG (b) Director, Office of Emergency Services 
17 (c) Members of Lhe Community Tieleasc .Doard 
18 (cl ) :rvfembcrs of the Doard of Equalization 

35 S.BG.- a-; See~iefl £70 e.F t.he ·Penul Gecle is nme;nded lo 
36 i.'enth 

I 
I 

19 (c) l'vf cmbers of the Stale \Vale r Hcsources Control 
20 DoarcJ 
21 (C) l'vlcmbcrs of the Youth At!lhorily Doard 

37 fli'.7(}; If a 13urettt ef o miner ehilcl willfulJy emi ls; wi ~liou ~ 
38 fo;.vfol effeu5e, re fu1'flish ne~~Hl-f'}' elet-hing, fo0d, !lh ell-ez, 

( ~ 39 er mediettl ttl+en:clattee, OP e ~he r rem-e<l ia1 etu'e for his ez= 
-,,.,..~ 40 her ehilcl; he er she is gt:1ill'y ef a misdememrnr puni:ilrnlJle .f;. 
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1 lns.lil·tilien fol' ¥,4JmeH·; !-he eeu1·~ in imt:H:J::Jinb -l'he 
•.. 2 • sentenee ~lwll net' fi~ the term eP t.lui·u~ien ef l-he periftl .. ·. . ., 
r •• • 3 eF imprisenmen~ . -f$: 

{. • 4 96!:?c .. f Vhenever fl deFtmda11t uses u i veaj.Jon under sucl1 
• 5 circun1stances :1s lo bring such defendlllt within tile 
G opcr:1Uo11 of S'eclion 12022 the f:.1ct t/J:1t tlie dcfend:mt Jo 
1 used- n we:1po11 nwJ✓- be clwrged in the LJccusatofy 
B jJlcadi11g. _This clw.rge, 1f nwde, slwll be added Lo and pe 
9 ,1 pnrt of t/Je count o.r ei.lch of the counts of the ,zccus:iL[!!Y 

J.O oleading which clwrge the offense ;1t the lime -of the 
r ' • Jn11111ssion of which tlw defendant used a weapon. Tl1~it 
, portion of nn;r count wl1ich cha.rges _that tl1e defendt1f1t 

l.'.1 used n ivenpon slwl! be suilicie11t 1f it c.w be u11clerslood 
,1<:1 tl1ercfro111 tliat ill tl1e lime of his con1m1:Ssio11 of the 
_ 15 o!Tcnsc set forth 1·u the count, the defe11d,.111t used a 
.-lG we11pon. The1111lurcofthe we:1po11111ustbe.setforth. One 
17 such chnrge nwy n:1111e nwre th:w one 11'.e:1po11. ff the 
18 dcrenclw1t pf ends not gwlt;✓ of the offense clwrged in ,my 
19 count wJ1ic/J :illeges t/wt the defend.wt used n Jl'ei1po11, 
20 the q1iesl/011 wl1eihcr ur not he used :1 we;1pu11 ns ;1//eged 
21 must be fried b_v the court or jury win.ch tries the issue 
22 upon the plen ofnot guilty !/'the dele11du11t p/e;1r/sguilty 
23 of the offense clw1ge the question 1vhetheror not lw used 
2•1 a we:,pon ,1s ;1/Jeged must be detenwi1ed by the court 
25 /.Jc1ore pro11ow1c1i1g judgment. 
'r SEC 13.5. Section 969d of tl1e PemJ/ Code is amended 

LO rend: ' , 
!J69d. I-Vlw11evcr n dcfend,mt used or was a.rwed 1vi"th 

£!J ;i ffrenrm :1s recited in Section 12022.5, the- filct that the 
clc/endnnt used or was armed with :1 lirearn1 may be 
c/J:1rgeci 1i1 the nccusi.1lory pleadiJ;g. Tl1is clwrge, if made, 
s/J:1/J be :zclded to ';rnd be a part of the count or ench of the 
cow1ts of the ;1ccusnLory plead1i1g which charged the 
offense. Tlwt porUon of;wy count ,~✓hicl1 cba1ges tlwt the 
defendant used OL 1V[!S-,1rmed-witli--a firearm slw/1 be 
su!Tici'e11t if it can ix: understood therefron1 tJwt at the 
lime of his commission of the offe11Se set forth 1i1 tbe 
count the defend:.mt used or 1v.:1s anned wii/1 a /irei.lrfJl. 
l1!e 11:1tu.re of the firenr111 must /.Jc set forth One such 
charge mn v name more tlwn one fircnrm. fl the 

30 
.'.11 
32 
33 
34 
35 
3G 
37 
38 
19 
10 

-17- AD 

l dclcnd:.mt pleads not guilty to the olfe11se clw.rged in 
• 2 count ·w/Jich:, nlleges, tlu1t t/Je deiend,111t _'used or_ 
3 :inned with n lirearn1J the qucst1·011 whether or not 

. 4 used or IV~; armed. ivit/1 a .irea.rjn :is {J.ileged Ji1ust 
5 deten1111if!d b;r the court bef9re pronounc1i1g judgrw:3 
G SEC. 14. Section 1168 of the Pc1wl Code is :unendeo 
7 read: 
8 1168. (a) Every person wl10 coJ11mits a p ubHc a/Ten. 
9 for which 1wy specification of three time periods 

10 1i11prfJ·o11meI1t 1i1 any st.ire prison is 1101v prescribed 1 

ll J;,11v sl1all, ui1Jess such copvicted person be placed 
12 probatioll, a Ilew trial granted, or. the imposing 
13 sentence suspended, be s_entenced pursunnt to Chaple 
14 4.5 (commencing with Section 1170) o[Title 1 of Part_ 
15 (b) ·.For any person not sentenced under sue. 
16 p.rovision, but who 1:S se11Le11ced lo be 1i11pn:Soned in th. 
17 st,1te prison, 1i1clud1i1g 1inpn:So11me11t not exceed1i1g om 
l8 year and one dllJr, tl1e court 1i11posing the sentence slwl 

not fix the • term or durntion o[ the period ·01 

1i11pnso11me11t: ~~~ 
21 SEC. 15. Scclion 1170 of Llic Penal Coc.1e is amcodccJ lo 
22 reud: 
23 1170. (u) (l) The Legislulur,c fincJs and d eclares Ll1at 
2.4 lhe purpose of imprisonment in s~u!:e prisen fo1- crime is 
£5 
26 
27 
28 
29 
30 
31 
32 
33 
3':! 
35 
36 
37 
38 
39 
'10 

punishmenl. This purpose is Gest served by terms 
propodiunale lo the seriousllcss of th~ offense wi' ' · 
provision for uniformity in Llie sentences of off cnJc 
cornmilling Lhe same . offense under similar 
circullistanc~s. The Legislature f ur tlier finds and decl:..ires 
Lhat Lhe eliminuti_on of disparity and the provision of 
uniformity of sentences can best be acliicvc<l by 
clelenninate sentences fixed by statute in propor lion Lo 
lhc sef'iousncss of the offense as d e lennined by the 
Legislature lo b~ • impose cl by the court wilb specified 
cliscrelion. This declarnt/on applies to persoils sentenced 
under this section or Section 1 J 68. 

(.2) In uny case in which Lhc punishment prescr ibed by 
statute for a person convicted of a p ublic offense is a 1:en11 
of imprisonme_nt in Lhe stale prison of l G mon L11s, L wo oi· 
three years; lwo, three or four years; Lhree, four or five 
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iTI 416 -20-

l eF t:he aent:enee he mny ae en pttrele fo_r tt per-ieil;>ta 
2 pre--ridea in Seel:ien aOOO:- , t 
3 (/J) r-V/Jen :1 judgment of 1i11pri.so11111e11t is to;WJe 
1 1inposed .1nd 1/Je st:1tule specifies three possible te.Ht.is, 
3 !he court slwl/ order 1i11position oF the nndd}e t eH11, . 
j unless there :1re circumst:.mce.s 1i1 :1ggr,11't11ion ·!:or 
r milig111io11 of the cnine. Upon denial olprob:ition, eitl1er 
l pnrty- may nwve th:it the upper or lower term he 1inpol;f!d 
> bx the court. The 111otio11 sluill speci(y the circumst:uii.~es 
) ··l1ich juslilj, imposition of t/Je upper or lower teim. 

f mposition of the upper or lower term shall be based 011 

( the circwnst:.mces t1lleged. l!.1'ther part_v 11w_v request ll 
: hc.1ring to prove or rebut the circumstiwces :illeged. __ Jn 

dctcrJnin1i1g whether there ilre circumst:wces tlwtjustiJ_;, 
imposition of the upper or lower tenn, the court riwy 
consider the 1110/ion, the record 1i1 the c,1se, the probation 
officer·s report, other reports 1i1cluding reports receiVc~d 
pursu:mt to Section 120J.OJ ,111d prcsenlence repo1~ts 
s11bmitled by the prosecu!J"on or the defend.wt, !lie 
scn/e11ci11g rules vF the judici:d C~ouncil, :uul tiny 
evidence introduced at the sentencing hearing. TJ1e 
court slwll set forth 011 the record the l:1cts mid re,1so,r1s 
for impos1i1g the upper or lo1Ver term. The court nwy not 
imJJOsc :u1 upper tenn by using the s:une F.1ct used to 
t?nlwncc the sentence under Section 667.5, 1170.J, 120!:,'2, 
2022.5, 12022.6, or 12022.7. A term ofimprisonment sht.rll 
es Jeci.licd in ever, c,7se unless in1 osition of sentence 

·s- suspen ec . 
(c) Tl1e court slw/1 stnte tlie re,1so11.s for its sentence 

choice on the record .?t the time ofsem'encing. The court 
sh:1JJ ;Ilsa 1i1form the defend.mt tlwt as part al the 
s~11tc11ce :zlier c.,pir:1hon o[the len11 he 1J1i.1)' be 011 p,1role 
/or n pr.riod :1s pro11idcd 1i1 Section J(XJ(J. 

(d) I Vhen a defcndunt subject to tin~, section or 
sulxlfrision (v) oFSection 116...'l Jws been sentenced to be 
in1priso11ed in the sh1te prison :wd has been co!]1111itted 
lo the cuslodx of the Director of Corrections, the court 
ma,1~ within 120 d.i)'S ol Ille dnle.of commitment on its 
own motion, or :it ;my tline upon the reco1nn1ench1tion of 
U,e Director oF Correct /ons or the Com1m111it_y Relcasf': 

-21- AB ,i7G 

l JJoard, recall the sentence ai1d co1111nitme11t pi:eviously 
2 ordered twd re.sentence tl1e defendant in the S£1.!ne 
3 ninnner ns if lie hnd not previously been sei1tenced, 
4 proi,ided the new sentence, if.any, is no greater tlian the 
5 1i1ili11/-sente11ce. Tl1e resehtence under il1is subdivisiOil 
G slw/la.pply the sentencing rules of the Judicial Cou11c1J so 
1 11s to eliminate. disparity of sentences and to pronwte 
B w111onnity of sentenc1i1g. Credit shall be given for tin1e 
9 served. 

10 (e) Any sentence ilnposed under this article sliall be 
11 subject to tl1e provisions of Sections .J(X}(} and J057 .wd 
12 ;.tny other applicflble provisioI1s of law. 
13 (/) In all cases th_e Con1ril.t1nity Jlele,1se Board shall, not 
14 later tban onexear afier tile conu11encer11ent of the tenn 
15 of imprisoni11e11t, review tl1e sentence and shall OJ' 
16 I11otio11 recoillmend that the court recall the sentence 
17 m1d commitment previously ordered and re.sentence tl1e 
18 defendant 1i1 the same nwnner as if he had not been 
19 previously sentenced if the board determ1i1es the 
20 sentence is dispnrale. The review under this section shall 
21 ;1pplx the sente11c1i1g rules of the Judicial Cou11c1J and the 
22 information reg,'lrding the sentences 1i1 this state of otJ1er 
23 persons convicted of s1inil;1r cni11es so as to elimliwte 
24 disparity of sentences twd lo prOJ!JOle uniformit;r of 
25 sen fencing. 
26 SEC 16. Section 1170.J of the Pe11td Code is repealed. 
27 mo+ +!le tfittl jtidge shall stttte t-he reasetts fer h~ 
28 settH!flee e-lIBiee efi ilie reeere ftE the ttme e~ aettt-eRein~ 
29 +he tt-ifrl jooge ahaU a!se mferm Hle defendtifll: H½at: aft& 
30 !h-e effpiPn~ion ef h~ 3cntcnec he s.ha-U he ett pur-ele fer a 
31 perie<:l ef t:tf} t-e ette yefrf' ttflless fe.t1 geeel e£rnse fHtf·ele ia 
32 .,'rfri-vetl us pl'tWitlea m .Seetteft .3000:- . 
33 SEC. 17. Seclion 1170.la of Lhe Penal Coclc is amcnclccl 
34 and renumbered Lo read: 
35 1170.!. (a) Except as provided in subdivisions (b) and 
36 (c) and subject lo Section 654, when any person is 
37 oeonvictec.l of two or more felonies, whe ther in the same 
38 proceeding or court or in <lifferent proceedings or courts, 
39 and whether by judgment rendered by the samP (\r '"· -

'10 ,f:Hfferenl' eett~ trnfl ih= ~- - • 
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1vf urder. Penalty-Initiative Statute 

Official Title and Summary Prepared _by the Attorney General 

i\1UHDER. PENALTY. INITIATIVE STATUTE. Changes an·d expun<ls categories of firs t degree murder for which . ~ 
penalties of death or confinement without possibility of parole may Lie i_mposed. Changes •mir'.i~um sentence for_ first IT 
degree murder from life to 2.5 years to life. Increases penalty for seco11c\ degree murder. Prohibits parole of cony1ctt;;d 
muroerers before service of 2.5 or 15 yeur terms, subject to good-time credit. During rmnishment stage of cases in which 
death penalty is aulhorized: permits comic.lerntion of all felony convictions of defendant; re[Jui res court to impanel·new 
jury ir first jury is unable to reuch a unan'irnous verdict on punishment. Financial impact: Indeterminable future increase 
in state costs. 

Analysis by Legislative Analyst 

D..iclground: 
Under existing law, a per:;on convicted of first degree 

murder ~an bE: ~unished in one of three ways: (l) by 
death, (2) by ~ sentince of life in prison without the · 
possibility of parole; or (3) by a life sentence with tl:ie 
possibility of parole, in which case the individual would 
become eligible for parole after serving seven years. A 
person convicted of se:c_ond degree_.rriurde.rcan be sen­
tt>n.ced to 5, 6, or 7 years in ·prison. Up to one0 third of 
a prison sentence m.iy be reduced through good behav­
ior. Thus, a person sentenced to 6 years in prison may 
be eligible for parole after servirig 4 yea1·s-. 

Generally speaking, the law requires a sentence of • 
deuth or life without the possibility of parole when ~n 
illdividual is convicted of first.degree murder under 
on0. or more oftbe fotlowing special circumstances: (1) 
the murderer v;as hired to commit the mufder; (2) the 
murder wus committed with explosive devices; (3) the· . 
inurder involved the killing of a specified peace officer 
or witness; ( 4) the murder was ~omrnitted during the· . 
commission or attempted commis.,ion of a robbery; kid­
napping, forceable rape, a lewd or lascivious act with a 
child, or first degree burglary; (5) the murder involved 
the torture of the victim;or (6)·the murderer has been 
c:onvictec.i of more than one offense of murder in the 
first or second degree. If any of these special circum­
stances is found-to exi.st,. the judge or jury must ''take 
intu·.uccou.nt an<l he guiµt:d.by':-aggravatfag . or mitigat-

• ing factors in :;en tencing the convicted person to either 
c\e.:.1th or life in prison without the possibility uf parole. 
(Aggrnvut ing". f:icto1s which might warrant a death 
sentence include brutal treatment of the murder vic­
tim. !•~{itigating" factors, which might warrant liFc im­
prisonment, inc.:h,de e:dreme mental or e·motion-- 1 ..i,._ 

turbunce when the mu~der occurred. 

I' roposul: 
This proposition WOLJld: (l) increase the penalties fo,­

first and second degree.murder, (2) expand the list r." 
special circurns'tances requiring a se:-,tence qf either 
~fou, ~ or life imprisonment without the possibility of 
pa-role, anc1 (Jj revi;;e: existing lnw relating to. mitigating 
or nggr.;ivating circumstunces. 

'l'he measure provides that individuals convicted of · 
firs,l degree murder and sentenced to life imprison-

ment shall serve a minimum of 25 years, less whatever 
credit for good beha~ior the:i have_ earned, before they 
can be e \!.;ible Fo, p:,r0lc. Ar.cordingly, anyone 'sen­
tenced to life imprisonment would have to serve at least 
16 years and eight months. The p~nalty for sec~7?d de­
gree murder woul~ be increase cl to 15 years to life im-. 
prisonment. A person sentenced to 15 years would have 
to serve at least 10 years before' becoming eligible for . 
parole. . . . . . . 

The proposition would also· expand and modify the : 
list of ·special circumstances. which re.quire ei~her the 
death penalty or life without. the pqssiqility 9f parole. As. 
revised by the-measure, th~ list of spec~ circlll11$tances 

. would, generally ·speaking; include ll?e following: -:1) 
murder for _any. fuianci.al: .. gairi; · (2) ··m□r.der involvinl 
concealed· explosives -or. explosives .that. are mail.ed. or 
delivered; (3) .murder cqmmitted for purposes of pr:e­
_venting arre5t or aiding e.sca~from pu.stody; . ( 4) mur 0 

• der ·or any peace officer, federal law enforcement offi-• 
cer, firet::ar, witness, prosecutor,-judge, or elected or . 

• . appointed official with respect to the perforniance of • 
· such person's duties; (5) m.urderinvolving particul;irly­

heinous, atrocious, or cruel nctions; ( 5) killing a victim 
whHe lying in wait; 1(7) • mt1rder corpmitted during or . 
while fleeing from the com'mission Qr attempted com- .. 
mission .of robbery, kidnapping, specified sex crimes 
( inclu<ling those sex crimes that now 1~pre~ent "special 

.·circumstances''.,) ,,hurglacy,<ar5on, .. and :.trainwrecldhg; • 
(8) murder in which th~ victim is tortured or poisoned; 
(9) murcler based on the victim's rll,~e, religion, f.1.:ltion:: 
ality, or country of·origin; .or ( 10) the· mu.r<lerer b:;i;s , 
beeri convicted-of rriore lhan one. offense of murder in 
the first or second degree. • . 

Also; this proposition ,,,.-ould specifically rnake_pE:rsons· .• 
cinvolved in the crime other :than the. actual mµr-derc:r 
.subject to Lhe death ·penalty or life imprisonment with­
out possibility of parole under specified circti.mstances. 

'.7;, ii ::/, !.lit p:·•Jposir:.on v.-ould make the death sen- . 
tence :wmdutor_v if the judge or jury <letem1in,.:s that 
the aggravating circumstances surrounding the cr:r .. e 
-:;iutweigh the cn[tif;,ting circumstances. 1f aggravating 
c.:ircurn,tances are founu nctte, Otltweigh mitigating-cir"~ 
curnslances, the proposition would require a life sen­
tence without the possibility of parole. Prior to weigh­
ing the aggravating and miti~ating fact~Hs, the jury 

... See: Pgs. 44 & 45~ ·infra. 
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would have to be inf;rmed that life wimo-ut the possibil­
ity of parole might al a later date b<;! subject to_ i:ominu­
'tation or modification, thereby allowing parole. 

f>'iscnl Effect: 
·•· vVe eitima te that, over time, this meusure would in­

crease· the number of persons in California µrisons, ai1d 

thereLy increase Lhe cost t~ the state of opera.ting the 
prison system. . 

The _increase in the prison population would result 
from: 

• the longer · prison sentences required for first de­
gree murder (a minimum period of imprisonment 
e(Jun1 to _16 years, eight months, rather than seven 
years);. . 

• the longer prison sentences required for second de­
gree mu rdcr· (a minimum of ten years, rather than 
four years); and 

• an increase ,n me·number of persons sentenced to 
life· without the possibility of parole. • • 

There could also be an increase in the number of 
executions as a result of this propositio!}, offsetting part 
of the increase in the prison population. However, the 
number of persons executed a.s a result of this measure 
would be significantly less than the number required to 
serve longer terms. 

The Department of Corrections states that a small 
number of inmates can Le added to the prison system 
at a cost of ~2,575 per inmate per year. The additional 
costs resulting from this measure wo_uld not begin untii 
1983. This is liecause the longer terms would only apply 
to crimes committed after the proposition became ef­
fective, and it would be four year~ before any person 
serve<l the minimum period of imprisonment rcgu1re<l 
of second degree murderers under existing law. 

Text of Proposed Law 

This initiative measure proposes to repeal and add sections 
of the Penal Code; therefore, existing provisions proposed to · 
be delet!.!d arc printed in sld<esut ~ and new provis{on.s 
proposed tu be added ar e printed in italic type to indicate that 
they are new. 

PROPOSED LAW 

Sectio_n l. Seclion 190 of the Penal Code is repeded. 
{00; ~ ~ gtttkyef ~ ili"Httl ~ ~ ~ 
~ ~.eonfi.:iernent ifl~~ fef' life witheut ~ 
&i-1-ttj e-f° ~ &.- eeufiricm ent ifl frttrffi ~ fef- hl6 :fhe 
~ re ee ~ ~ ee determined 1:15 ~·ro,,.ided ~ 

. ketiB1.~ ·~-l-99¾.-!-00*,~~~~~gttill 
~ ef ttl~ i:tt th-e ~ degree i5 ·puni:1ho.blo ey iri1pri.5onl 
ffi-effi ttl tfte ~ ~ fei' fi"'re; !ttlt; er seYet1 ~ 

Sec. 2. Section l!:/0 is added to the Penal Code,, to read: 
190. Ever_!' person glliltyof murder in the_firstc/egrcesh11ll 

~11fferdc;1th. confinement in slute pn'son for lil'ewithout possi­
bility· of j.J;;_ro}e, or confinement in the :state prison for B te"rm 
o/2.5 ye:.irs lo life. Tlie ·penalty to be.applied shs.Jl be det~r- • 
mint;:d :is provided in Se_ctions 190.1, 190.2, 190.J, 19(J../, an_d 
190:5. • 
• . i:ver;· person guilr:y of murder iIJ :the second degree shi11J 
suffer coiifinmif:'nt in_ the state prison for a leim of 15 years 
tu life. 

The µrovisium of .frticle 2.5 (commencing with Section 
• 29.30) of Ln.ipler 7 of Title 1 of Pnrt 3 of the J'cJ.Jw! Codi;! sli:,ll 
apply to re:Jduce nny miriimwn term of2.5 or JS yesrs ins state . 
JJris61, irnpoi•ed p t: =·,.;i.:nt _to this section,_ but such person shall ~ 
-11qt,ot1:erwise be r.::i<;;1Sep_ on pa.role prior to such h'me. = 

Sec. 3. Section 100.1 of the Penal Code is repealed. . 
-tOO:-h A - i-tt whteft llie dettlh ~ tftt!j e-e impi,m:cl 

!7tl ~ ttl I-his ™~ s-lnJj ee \ Nffi i-tt ..ie pai t';t e- j¼l.~ &:S • 

~ . 
W ~ eeh:ntknt·~ gtill-t ~~he eeterrnined. U ~­
~ w frlcl fi!7thi ffte ddt.:11<lllhl gttiHr ef ftflt deg-rec murder, 
~ ~ itt t-h-e Wffl-e tiffie detem.:ne Hte ~ ef ttl{ -~ 
':1 rt:u1113t1m ee~ eht1r:;ed l:!!l ettu111eralecl ifl ~ rn, ~ 
tir ll ~<tt c:ireum:iltrnee ehttrged p1:1r~uw1l te pa1·1:1gr1:1ph f0 

o-f ~ubcli,·i~i0:; +..+tr!"~ 4-00:£ ~ it l!i tttkge-i-l Hntt the 
ddenJo.nl htttl beet\ eozwitlc:d i1i t1 ~ p~oeeedifl-g e-f ~ 
~ l;;t Httl-l'tlt:r of l-fte tt-ffi ~ ~ e~ • • 

-fb-r ¥. Hte defcndB::nt ·is te\±tl:€ gt!illy of~~ murder 
f::fi'e ef1:e of ffltl ~ cirel:l:ffi:9tanee9 i:l charged pur!lllftflt ~ 
parft~eph -f5t of subdh·i::lior.. -fer o-f ~- -±-00,B -~ 
chai-ge;i thttt !:h-o defc!'.dan! htte kett eefll'iete;:('i i-1"1 .e ti-it&.' 
proeeedirig of~ effen:9-e ef ~ ef ~ fiffl e!' ~ 
degree,.~ !!Mil thereupofl b-e ~ p1'eeee<ling~ en Ht-e 
que9tien ot ~ e-ttth_ef ~ ~ eiret±ff!Stem:e, 

-fer if ¼he deferidM~ ~ feti.n-d gtti:ky ef fu.,t ~ murder 
~ ette_ ~ m-e!"e ~ eiw:1m3!anee;i fl:3 mmmer1±ted i:fl 8eeJ 
tten !00,£ M:J 6-eeft cheg ed ~ ~ re b-e ~ fu;! !ttl-ntey 
&ft frflY pleft of fiet ~ Bf ree:Jefl ef iMe.,it:,- tffiffl See-Heft 
4-008 ~ be eetcrmined ~ pre·, itlcd m 8eeooft ~ ·y- h-e is 

• fetttttl «; &e 5ft-ne, t£etti fIBfl:ll thereupen b-e further pr&eecdJ 
~ oo too queJt.ion a-f me~ fO b-e ifl'.po9 ed. &deft 'Pffll 
ceedi:6gs 3flfrl..l ~ eoBdueted in tieeerdfl:..1.c~-witfl +he pro•,•:3iens 
e-f See-ti&.:, -l ~ frfltl ~ 

Sec. 4. Section 190.l is added to the Penal Code, to read.: 
190.1: A case in which the de.;ith pennlty ma_v be imposed 

pursuant to this chlipler shalj be tried i.ti s~pE.nlte phn.ses s.s 
follows: 

(a) The question of the defendant's guilt s.h.alJ be first de- · 
t~rrnined. lf the trier off:i.ct finds t.he defenda11t-guilty of.first . 
.degreen;urder,')t .mull nl Jhe SB.JT1e lin1e dete.rmi11e the truth • 

•• of till specilll ci'rcurnsf~cc.s ihurgcd ;is enumerated in Section .' 
J 90.2 except for 11 special circumstance ch-ilrged JJitrSUan t to 
p;J.rngrupli (2) ·of subdiVJ'sion (u) of Section ) 90.2 where it is 
"alleged th11t the defendant had been convicted in 1J prior . 

• proceeding of the offense oFmurder in the li'rst or second 
dc_giee.. . 

(bf Jftl1e d_efenda.nt is found guilt}' o! first degree murder· 
·a.t1d cine of the speciffc..frcu.mstances is churged pursuant to 
pinsgr.apl_i (2) of subdivision (a) of Section 190.2 which 
cha.rges _.tbut the defendant had beeri conyicted jn a ptioi' 

·prpc_et:,ding .of the offense of rtwrdei' of the first br -~Dr..c::. 
degree, there shall.thereupon be further proceedings on t.he 
qu.:!sb'on of the truth cf such spedsJ cirwrnsta.nce. 

(c) ![_the defendant is found guilty of first degree murder 
11.nd m1e- or-more special circunistanc1::.s 11.S enum.erilfr:d iii Sec::· • • •• -· 
tion J!XJ.2 has been clwrg1->d Hnd fow1d to be true, his snnity . 
on 1wy /Jleii uf 11ot guilty by reason of insanity under S1::cti1Jt1 
1026 s.hll}J be determined as provided in Section 190.4_. Ifhe is 

·Con/J'ni.red 011 pBgc ,JJ 
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Murder. Penalty-Init,iative Statute 

Argument in Favor of Proposition 7 

CHARLES MANSON, SIRIIAN SIRHAN, THE ZO­
DIAC KILLER, THE SKID-RGW SLASHF.R, THE 
HILLSIDE STRANGLER. 

These infamous names have become far too familiar 
to every Californian. They represent only a small por­
tion of the deudly plague of violent crime which terror­
[zes law-abiding citizens. 

~ Since 1972., the people have been demanding a tough, 
effective deuth penalty lnw to protect our families from 
ruthless killers. Dut, every effort to enact such a lo.w has 
been thwarted by powerful anti-death penalty polili-
ciuns in the State Legislature. • • • 

11,1 August of 1977, when the public outcry for a cap:tal 
punishment law became too loud to ignore; the anti­
death penalty ·politicians used their inf1uence to make 
sure .that the death. penalty law passed by the State 
Legislature was as weak and ineffective as possible. • 

That ·is ·why 470,000 concerned citizens signed peti­
tions to give you the opportunity to vote. an this new, 
tough d~ulh penalty l_aw. • 

Even if the President of the United States were assas­
sinuteu· in California, hi~ killer would not receive the. 
death penalty in some circu1nsfances. Why? Bec<;1use 
the Legislature's weak death penalty law does no_t ap-. 

• ply. Proposition 7 would. 
If'Charles Mamon were to order his family of drug­

crazed killers to slaughter your family, .Manson would 
not receive the dea.th penalty. Why? Because the Legi.s­
l~ture's death penalty law does not apply to the master 
mind of a murder such as Manson. Proposition 7 would. · 

And, if you were to be killed on your way home to­
night simply because the murderer was high on dope 
and w_anted the thrill, that criminµl would not receive . 
the death penalty. Whyr Because the Legislature's 
wealc death penalty law does riot apply .to every mur• 
derer. Proposition 7 would. 

Proposition 7 would also apply to the killer of a judae, 
a prosecutor, or a fireman. It would apply to a killer w'ho 
murders a citizen in cold blood because of his race ·or 
religion or nationality. And, it would aprly to all situu­
tions which are covered by our curre1:: death penalty 
law. • 

In short, your YES vote on Proposition: 7 will give 
every Californian the protection ot Lhe ·nat ion's tough-
est, most effective death penalty law. • • 

A long and distinguished list of judges and law en­
forcement officials have agreed _that Proposition 7 will 
provide them with a powerful weapon of deterrence in 
their war ori violent crime. 
. Your YES vote on Proposition 7 will help law enforce-

. ment officials to stop violent crime-NOW. • . 

JOHN V. BRIGGS . 
SeJ11Jlor, Sistc of G,Jifomis 
J.Sth Distn'c/ • 

, DONALD H. HELLER 
Allamey ,a/ Law . • 

• ForIJJCJ" Fcdiral Prosr::cutor . . 

DUANE LOWE . . • . .. . 
~t, CAlifwnl.a. Shi;nm' As:sorution 
Shcn'fl ofSiicnµnc.n/o • County 

Rebuttal to Argument in Favor. of.Proposition 7, 

The argument for Proposition 7 is strictly false ndvet-
tisii,g. . • . • . • 

• H would not affect'the Charles Manson and Sirhan 
Sir[lan cases. They were sentenced u11der aii old 
la\v, thrown out 'by the courts because it v/as irn-. • · 

%0
triht:~ti:1:~c killer", !'hil

0

lside strung;~/· ~cl- • 
"skid-row slasher", they we.re ne·ve.r caught. Even 
fh.e _n:,ition's "tou~he~t" death penalty law curinbl 
s.u.~~tHute for th_e ).aw enforcement work neces·s_ar:y 
to apprehend suspects still oh the loose. • • • · 

Bµt you already know that. , 
-~_egardless of the prciponents':claiin, no death penalty. 

laV(-nei~her Proposition 7 nor the ctirrent··california • 
law-c~n guarantee the automaticexetution of all coti­
vi~ted murderers, let alone suspects not yet apprehe11d-
2ct. • - . · •• •• • . · . 
• • California has a strong death penalty law. Two-thirds 
of the Legislature approved it in August, 1977, af-ter 
;:1onth.~ _of.caref(Jl ch:_a_fting an<l persua.sive lobbying by 
,aw enforcement officials ar::.d otherrleath;_penalty ad vo; 
cates. • 

The · present law is not "w·e~ and ineffecti~e" as 
claimed by Proposition 7 proponents. It applies to rnur- . 

. der c:.ises like the ories cited. . 
Whether or not you believe that a death penal ty li:tw 

is necessury ·to our system of j ustice, you sh9uld vote NO . 
. ·.on •Propositi?n 'J. It is SCl ,confusin'g ,that the .cciurt;ijh?,y • 

well throw 1t out. Your vo.te on the murder pe11aalty 
initiative will not be a yote on the death pena1ty; it will 
be a vote on a carelessly drafted, d:ingerously vague and 
possibly .invalid statute. • · •. . • • 

Don't he fooled by filse 1J.dvertising. READ P(oposi-
tiQn 7. VOTE NO. . • • . . : • 

MAXINE SINGER 
Prej·idc.nt, C,JJiami,i Proh,,tio11, PJJro!e 

:wd Catiectioriiil As.focistion • 

NATIU.N1EL s:-cOI.J..EY 
lJaMrii Afe'mb.er, NJJtionJ1./ As.sc,ciJ1fion far the 

AdvJWcemc~J/ of Colored People 

JOHN FAIRM;!,,N BROWN 
Ba11.-d Afcm~r, CMliforniJl Church Council 

Arguments printed ~n this p~ge are the opinions of the authors and have not been 
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ANALYSIS WNTINUED: 

v,-..,~...,, --------------------- BILL ~L™BER: SC~42 • , .. :~;,:l~~; 
parole provision. The new determinable sentence provisions would ,not,~ft~c{.:peh,ons .'/:·\~~$.~ 
sentenced to death, laws expres~ly providing ~ife imprisonr.V=nt,_or additfonal . ~rms of •·;i~j 
imprisonment. There ~re approximately 1,500 inmates currently rncarcera.~ _d·}n,;:_the .. . _'f~ 
Department of Corrections for such offenses. • >>.:·.:::\·,:~·~:: .. ·.·, ;. ,.: ,_:~~,, 

. . •. , ' ---;~ ii~;~:~··"/ . . • ·' · , ,·".'.;1.l~r,~ 

All prisoners, whether under determinate or indeterminate sentences woul\i:.ti~\lN:~ibi'~'\ci'f~~ 
parole. Those with det~rminate sentences would be pl~ced on ~aro1e. for .. i;:w6/years unless \ :·ii 
parole placerr,<>-+ • • wa1ve0 for good cause arid the prisoner d1scharged.··,;Ior\l,i:fe terms, · ·<~ 
the parole per .Jd may be up to five years . The bill provides that_the: maxiaum·::parole •0};' 
periods shall continue to run even if the· paro1ee is returned to c:ustodfiforCpar:ole 
revocation. The reincarceration period ·after parole revocation would be\ Jirnited to one 
year. Therefore, a parolee with a determinate sentence whJ completes one year of parole 
and then gets a parole revocation could be returned to prison i;r ·one-year ·and·:at the sa~ • 
time complete his parole. - · · .• .. ·. ·' 

The tenn of those who would have indeterminate sentences, i.e., life termers> habitual 
crimina1s., etc., would hQve t heir term set by a new seven-member Corrmunity Release Board 
\'r'hich would replace the existing Adult Authority (nine rrembers) and the Wom:n's Board of 
Terms and Paroles, a part-tir,ie board of .five [T)2mbers. 

Requires the Judicial Council to collect, analyze and distribute quarterly relevant informa- '· 
ticn to trial judges relating to sentencing throughout ·the state. The bill further requires ~ 
the Judicial Council to conduct annual sentencing institutues for trial court judges ·', 
toward the end of assisting judges in the imposition of appropriate .:sentences. 

FISCAL EFFECT 

Appropriation, no. Fiscal Committee, yes. Local, no. 

Legislative Analyst: Possible cost tn the General Fund during the first 2 1/2 years to 
be offset by projected savings in the next two years for a r.et savi~gs of $5.5 rni11ion 
or more over the 4 7/2 year periud. Savings would be anticipated in each subsequent year 
over present sentencing practices. 

COMMENTS 

The Attorney General states California was the leader in developing the indeterminate 
sentence but "we are forced to reluctantly concede it hasn't worked." 

Critics say the law breeds frustration, dispair and. violence because a prisoner does not 
knov1 how long he will be in jaiL 
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(g) "Ful/1· Et:closed" me1111.1· ch, ___ ,- .r, by 11 ceiling or roof 
:mr/ bv 11•;1l/.1· on u!(sid,•s. 

(r./ ''Jfe:Jfth };1cilil1•" hus tht1 mcwin!{ set forth in Section 
1250 of the Hi.:.i/111 iJ!l(/ ,5;1{ety Code, ll'hether opernted b_1· 11 

•• ' ·1blic or pri,,.:Jtd entit_1·. • 
:,. . , • (1) ··J'/;,ce. of Jimployme11t" me;;ns ;l/J)' ureu under the con· 

Ira/ o{;; µul,fif' or pril ·ate r.mµloyer ll'Jiich employees normu/­
~v lreq11L'11/ during the course of emplv,vment bu/ to ll'hich 
members vJ' the µ1iblir are not normally invited, including, 
/.;111110/ limited to, 11·urk nrtJ:.is, emplo_vee lounges, restrooms, 
mee!/ing roorns, und emplo!vee cafeterias. A private residence 
is not;; "p/;1c1: olemployment," 

(i) "{'oiling Phce" means the entire room, hall. garage, or 
other f:icilit_1· in which persons Cid.SI b;1l/ots in 1w election, but 
onlv d1irilig such ti'me Ii~· r:lection bus.i1Jess is being conducted 

ik) 'Prirnle Ho.l'pit~I Room" means a room in n he,alth 
facilit,1' conl_aining one bed for patients of such facility. 

(IJ "Public Pince " me,ms 1.111;- nreB to which the public is 
ii11·ited or in which tht1 public is permitted or which serves ilS 

u pluce of'rnluntei:.r service. A pn'vate residence is not B "pub­
lic place. " Without limiting tJ,e generality o{ the foregoing, 
"public pf,n'e •• i11cl11des: 
. (i} 1Jrew1s, ~utliton·urns, g11/leiieJ·, museums. und the;;/urs; 

(ii)' lmsinc!.'>S estab/iJ·hments dellling in goods or services to 
which the public is im•ite-d or in which the public is permitted: 

(iii) i nstrumt>ntnlities of public tr11nsportntio.n while oper­
ating ll'ithJi, t.he boundaries of the State _of C,hfomia; 

• (i1·) focilities or offices of physicians, dent ists, and other 
persons lic1.J11secl to practice an.v of the healing nrts regulated 
under Division :J o( the Husiness JJ1ul Profession:. Code; 

,·,-; d,.·1·,1tors in rommerci;;J, govcrn1;1enta/, office, and 
reJ·identi,,I buildings; • 

(vi) µti/J/ic restroonu;· 

0

f£XT OF PHO POSITION 6--Continued _from page 29 

truth ··or the. ch urges upon which i1 fimiing of µrobJJble cause 
ll'iJS b:1,·1:xl ;;nd 11'/Jr-thN such chjrgt1,. i { fn11nd to be true, 
rendf'r the 1·111JJ!oyr.'e unfit for J·en·icc3. 1'l1is hearing shall be 
hc'ld in 11r.i1·;1/I.J .r<"'ssion in //Ccordnnce with r:vi·t. Code§ 549.57, 
011/1.•.i:s Jh,11·mplo_1·ee r t:eq11ests u publi,·/ie;1ri11g. '/'lie go1•emi11g 
huurd :r deci;ion ..o· lo whdher lht> ~lli!JIO_l'L'l? is w1fir for stJn'· 
ice sh;i/J be• nw°c/e 11'ilhi11 thirt_i· (SIJJ 1rnr/.:i11g d:.1y~· .,fier the. 

• rcmcluJ·ioJJ .;/ t his lwuiing . .-! decision tlwl /h t- · t>rnpfo_,·l:'e. is 
unfit f ur Jt'ri ·fc ·t, sh.ill be de/1:rminL•d Ly 110/ /c'SJ' lfwn ;1sirn11/e 
m;ijJr/J.1• 1·r>ir' of ti,,, {·11/in- l ,v;itc/. '/h-! writlc-11 dc:cisivn slw/1 

• ini;lt:cle li°JJ1lintf, of {u.'/ und (·1)//Ch1s1J1J1.,' ,rf l,1 ii'. • 

· · . / ti · h1, •Ju::, J, '. ho cun;idc:red L~v .t.ht1·l>0!11 di,,,. <11.1l,L11ti:1g (he 
•ch:(li(,·•.,- ,i/p1,hlir /J,J11wst:-.r!1,,I ar.ti1:it)' or Jinb!iL' l,nmi>s,'.tuul 
ct>ud1,c/ in i/tki.,t ion .-i,11I Ji1 dc'l1!n11i11!11J! wrlhn.i.,:r /.;r s~rkicc 
.rh:1/I inch:d,., ~ut not bu liwic,;d to: ( 1) /he li/.:,·lwood :hat thl:' 

' acth·it1··or ciJnduct m.i>· ad,·t:rs.:,h· uif.1c1 ,·t1!il;;•rts or other 
1:,1,pl~;•c:l:'J;· (2) the µro'.riniity ,11· 1(::11;,Jkili:',5 in li111e flrlncu• 
litJ// o!thr: conduct lo the e11ij)/c_1·r.e:,· re.-pr.111.,ihilitir>s: (J) ·//,e 
.:·.1·." c'//1 /iii II.'!( or uggr:i 1•;1ti11gcirct1mJ/;::n·, i wh1d1, ill rhr:1.fuc/Jf· 

TEXT OF·PHOPOSITIOi\' ?-Co11tiJ1J1ed Fro ,;, p:igr: J:J 

found to be .G111e, there _,Judi thc:r~upcm :5~ f..irtiii;r j;i-c>c·ccd­
ings un the questin11 ol the µ,m:1/t_i" t.-, be impoJecl. Such pro­
ceedings s}mll be. co11ducred fr1 accorcfo ,i:e with th~ pro1·isiuns 
ofSedion J!,'U.:J ,:JJJd JW.4. 

s~r.. 5. Sei::tio11 190.2 of the Pena.I Code is r~pc;;i~d. 
• • ~ ~ ~ fu.r ti de~ ful:tttft ~ fi-f tnt!ffiff 
ttt ~ ~ t!~ ~ttl-1 ee tkrt4 &t ee-ttfutettttttt ttt lk :tMe 
~ fu-t 1-ife ~~ ~~ihl-1 ttf ~ ttt "'tr etb-.:! itt whle+,. 

(1 )iJ j11ry. -_~~,.and juror waiting rooms; 
(viii) polling p/11ces, 
(1'.i; I cq11rtes,>' l'ehicles. 
(m) "Restaurant" has the meaning set forth i11 Scctio, 

2!3322 of th1: Health and Safety Code except lhst the ten. 
''rc:stai1ra[Jt "does not inch1de u11 emplo.vee cnfcteris or 11 tu 1 
,:rn or cocktail lounge 1f such tnvern or cocktail Joung~ is 
"h;1r" pursuant to Section 259.39(a), • . 

(n) "Retail Tobacco Store ·· meuns a reteil store 11s1:.d pr: 
m.11i(v for tl,e sale of smoking products und smoking :.icc' ,•ssr. 
rii:.J· :.we/ in which the sa/8 of oth_er produces is incidl::'n/:1. 
"J/etnil tob;1cco store ,,·does not include a tubitcco d'.)partmp,11 

of ;J retail store commonly known c1s 11 d~•p:utment slure. 
(o) "Rock Concert" me11ns u lii·e 11111sic;1/ p erforn1;1n,· 

commonb• known as a rock concert and :1t ll'hi'ch th,• 111w. 
cinns use· sound 11mpiifiers. 

(µ) "Semi-Priv[!te 1-Jospit;;I Room" nw:u1s 11 ; 001n i n 

hen/th facility cQnf llining two beds for µnt i t'n t.s of.rnch foci}i/ 1 

(()) "Smoki11g"me.1ns and includes lh,-± curr,1·i11g vr h~hlii, 
of a lighted cigurctte, cigar, pip&, or an.v other lir.:h!~d mwJ 
ing equipmeut used for the pr:1cficc com1116nll' J.:11011·n ,. 

smoking, or the Ji1/e11/ r'orn1/ inh,ililtion or c:.1_lw/Htio11 uf'.111;o( 
from .111_y such lighted smoking ~quij 1m,:,nt. " 

Sl~C::TJON _2: Sc!verubility 
If :111y provi;ion of Chapter 10.7 of the:: Health :.ind S'-'ft>.1 

Cocle or tlw upµlication thereof lo any pt!r~on or t'ircurnstanc 
is held invalid , any such invalidity shall nnt ;i ffeet other prof ; 
sioris or aµµlications of s;iid Chapter which can be' gin•r1 eTfec • 
wilhou_t the:! invalid µrm·ision or aµplicati im, ::incl lq this c1H .. 
the provisioi1s of _saicl Chaµtc::r are severable. 

SECTION :J: Hfecth·e Date 
Chapter 10,7 of the Health :.u:c..l Safet)" Code·becomes cfft>c 

tive 90 days after approval by the electorate. 

ment of the ln11.rd, mv.st be e.rJJJTline.d Ji1 we1'ghing·1hr' c!1 '1 

dt:!nr.e.; 1111d (4) IYhe_th~r the conduct incl11rlcd acts, wnrrls u. 
deeds, of .1 continuing or cvmprehensi1·t> nut11re whirh ll'cwlr 

• tend t o encourilgt>, prornote, or dispose schop/c_hildn~n tm1 nrt. 
pli,·;1te or p11bfic homost:>..,ruul !.iCtil'l'f)' or pril'l1ta or _cublic 
homost·xw1/ conduct. 

(g) n; by u prepondenmce of the eFidence, the 1:111plo_FI:'~ 
is /iJi:nrl lo lw1'c cng11ged in pul.,/ic ho111ose.ru.1I 11c:tit-il 1· ,,; 
pi,uli<: hoi11osexual condu~t which renders the~ emplo,1·ee ;1nli, 
l'ur s~n:ic~. r!,e emplo.vee sh;;// be dismissed fro111 .:111µ/,w-

• 11,e11i. The dec1\icw of the gcJ1·er11i11g bo.trd sfw/11.;;. sul:if'cl 1, 
judidul i:e1·ien-. ·, 

'si~C:TJON 4, Several:-ility Clause . 
tl'any pru\'i;ion of this c11::iclmt:nt or the application ther.cr,l 

to :.IJi)' pe:r~on or circumstances 1s hdd invalid, such inv,d·;clit) 
.~n,,l l not affect other prnvisiuns or apµlicutiu·11 of this e11ust-
1 nl.!i1t which c;in be gil•en effect without the invalid provision 
of :.iµµliration, and to tlrb e1\d the provisiom of this enuctn.,cn \ 
u re s~ ve rabic. • 

ttt-:o ttt' ntett, ef ~ fullm•, i::-,~ ~ ei reu1'Ml11t~ b~ b .::.,:~-,­
ehttr 1;cd ttt7tl ~ ~ itt e prntee<l'.ng mH-~ ~ 
~; t-e be~ 

'tTt7' :fh.e ffli:t1"fit"1' we:, i 1, l en ti en tl I 1±fte ~ ~ ~ ~-!It!/ 
tHtt: h'.l ~:mem 6>-•the ~ wtttl eem.mitted Hie ~1' 

w ttt:tt-pt a •,•~luuble ee11~ide. titien fe.f' the !±clef murtkr f-ffitt>: 

ttey ~ tttftet' Hli!tt +he 'r'iftitw, 

M '.fhe el!tet\6-tlflt; whli the ~ -t-e et!tt!te ~ phy-w 
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ctrltJ' ek!-d ·ttt' eeinmi tteJ 3tJ-efl t!-e-t 6-l' !re-- ·- -~ -~ ~ -tlf!tl the fir-st degree 01 - - - - J degree, For the purpose of !..his 
~ murder' Wtt! willftt!-; delilic rtitC, tlft6 prcmeditllted, ttttti paragraph /}_iJ ofiewe ·committe-d in another junsdicb'on 
~ t)Crpetrtiled by tfl-et!fil ef u <le~lrC:lcth·e Jffiee 6f' ~ which ii committed in wlifomis would be punishable as first 

- ~i-Y-r., or srcond degrde murder .sha!l be deemed murder in the first 
-rt'7 ~ et:fe-fl.tlttttt wtt-J perj0na!I;-~ t:Htt'-ffig Ht-e_ ee-m/ or sec-and degree, -· • 
~ e-t. H-\-e ti-el- tl-1' fcl-&.l. ~ d-eti+l-r, frtffi wtt-l-i i-fl.tettt ~ (J) The defendilfll has in this proceeding been con victe, 
~ tktt+-1, ph) jitdly tttt!d 1tt ~ ~ tlft fr!' tlffl of more thil.JJ one oflense of murder in the first or second 
en-tr.ri-ttg d-ett-1--h trtttl tt-ttj' et Hte fttt.h;w~ tid<l.iti ont1I ei reun1/ _ degree. 
fui-1~ ~ (4) The murder wus committed by means of a destruch"ve 

-Ht +he~ tt ~ i-,etree ttffi.ee.r ti-1 ~ itt ~ 8J{}+, device, bomb, or explosive planted, hidden or conceuled in 
~.,6tli1"iJio11 f-ttt ",;-r f½ ttt. ~ ~ sulidi.,.i~iun ¼ &i- fl;+ .BIJ)-' place, ares, dwelling, bw"Jding or structure, and the de-
ttt ~ rn, t:H'~ubdi•, i:lien (-b-}- tif&-etitrn ~whe-;-wh-tte fend[lJJf J.:ne\V or re~onabl_v sliould have kn own rhllt his act 
tH>;;cti,;eJ_ i-tt Hte \:,ttfurmane2 et h-t!l attt--y Wt:J iolcr.tiotie.ll)' or Bc"ts would create a greut risk of death to a humnn being 
kttk:,e-; ti-tt<l H'rt! J2fordtU,l lttte-w 6-1' rcf:ljO!lubl;-~ ttfr're or human beings. 
~ ~ ~ 'rl€-hffl Wtlc!j a fX"-o'.tt:-e ~= engaged itt the (5) • The murder ivas committed for the pu,pose of a void-
!k!, form1rnee ~ Im ~ ing or preventing a lawful urest or lo perfect, 01 s ttempt to 
~ tttt: murder we,; ..,ttJl-!ttt; <leliber,:.te, ~ p :· e1!1edite.ted, perfect llil escBpe from lawful custody. • 

HrtO viettttt - tt •,1 itnej9 Hl u er--ittte l-'r-4tt; W!±!l int::ntieni1l17; (6) The murder was committed by m eans of a destructive 
~ fei. th,~ pllr ptljC tt!' ~'-ei'/ctttg lw.i testimOf17• ~ frfi-y device, bomb, or explosive that ihe defendllnt mailed o.r deli v-
e, jr.l',i11t1I prueeediii~," tP.ili lh6 ~ WtH tt-e1: committed dttr-/ ered, attempted to JJJ1J1'J or deliver; or cuuse to be mailed or 
~ tf1-e ~ 6f' uttempted eomm:~1io!l et the eriffl-e te delivered 1md the clefendli.nt .knew or rea.sonahJi, should have 
~ he wa l:l wil:iej9_ • . • ·,.known thRl his act or ·acts would create a great fisk of deaih 

-tat ~ tt\ttttie-r wtl-:j ~ del.ibe.ate, tttttl p. er..eciitated _ _ ._ to a hu.:mn being or humllfl beings. • 
ttttd Wftj eiltn:'fliltc:d ~ +ttt) eeil"l?.',:s.Bief\ &.- att:.mp!ed · _· • • (7) The vicb"m was a peace officer as defined in Section 
~ot11mi:::iien of ttflJ' e-f th-c ~ollowiftg ~ • • 8.J{)_J, 830.2, 8.J{),J, 8.30.:JJ, '8:1D.J.5, 830.36, 8.JO. 4, 8.30.5, 8:JO.SiJ, 

-H-Heb6e. y H'! ~·iql(!:t! on &f ~ £-H-; 8J0.6, BJ0.10, 8.J0.11 or 8.J0.12, who, wh1'Je engriged in the 
fiit Kidnt1µ)?::1g i:ft_ ~·ieblian ef ~ oo:7- fr!'·flW, ~- ··coµrsa of the perfoime.hc~ of his dutjes was ini-entionalfv _ 

IY,e•, ement9. e-f a~~ ectt ~ ineldentsJ ~ -the- ,·. ]dlle-d; o..nd such defendllil t knew or reasonably shoµld hav.e 
eurnmi9;i~ri oJ tlnother -~ ~ wru4 ee oo{ 9·ub9te.r.tia.llj1 ._.. ·- ·, · · ·-known that such victim was a peace officer engaged in the 
inc.r:oe5 e. l-h-,~ •,·iet:m's ~ ~httm e-Ye1' thft.t r-iee=e.riJ~,-~- :: . ' .. :;:,performJlJJCt: of his duf-ies;_or the·vicb'm wiu a peace olTicer as 
~ i-fl ¼-he e-t-he1' ~ tk ft&t eerulirute a •,folatbl'I of &e-tt-ett -·-' ,. • - • _.,deE.rie-d in the above enumerate-cl sectioiu of the Pen.a.] Code, 
BOO wtth-i-n the rnce.rung e.f tht, pa. aii-aph, . . ors former pesce qfiicef under llIJji of such sectioh.s, and was 

-fttl-r ~ ey ffifftl ~ vielorice irl ~•fola tico el iiubd:,,,tsi6n· • ._intentfonEiiJy kille-d in retiwa b'on for !..he perforirumce_ of his 
~ ef ~ Q.6+; &.- oy ~ ef ~~immediate~ ofiici.al dub'es; , , : • ' -
lm,-m tri ,; iululien et 9ubdi•,·i..:iiei., -fat et &-e-H-e-n £.fil-t • • {8) ThCJ victim ,was a federal law enforcement officer or 

-fi--'r+ ::i--:};.e ,,. , r~rtlillf\CO o-f ti 1-eWtl er be:~·io11~ flcl ttflOtt Hffi 'agent, who,- while i,ngaged in thc·cour.se of the pcridrm8.flc . 
. !+''"1":ltttl m t1 -~ tt-rttlC1' tttti 11.~ ti-f H ~ l--tt •,lelnll5r1 o-f of his .dutioJ:WM.inf(jntfonally'killoo, Md such dafendn1i1 
~ ~ • knl'w or ressonablyJiiould hnve known that svch ·YicHm wHs 

_ M Bti~i;lttr)' itt ,,·iul1:1lit1r1 u-f !lubdi ,•ijic111 fl:+ u-f ~ ~59 a f<Hieral law tmfo~me;1fofEcer or °'f.ent, engriged in the 
u-f ti±-!. inhuliHc:d d·,·, ellil'lg ~ wtt-fl ttfl ~ te eemr..it . performs.nee of his duties; or the victim· was s federal law 
gt'"f!:tttl 6f' ~ ~ 6-1' ~ • enforcement omcy or agent, 1J.Dd wiis intenh·ona.lly killed in· 

.-f\t :f-he ~ we:i wi-H-ful, de!.ib::ralc, ttnti p. emedilt1ted, retali.atioq for the ~rformanc-e of his omciaJ duties. 
tttttl ifl•, el·, et.l ~ inflietien et ~ Fe:r- j:lUrpme'.l e-f ~ (9) The victim wiu a firemEJ.n RS denned in Section 1245.1,-
,~ HH'tttr£ rec'jt!i. ::j ~ ttf M iftl-ettt ~~ext. er..e who while engaged in the course of the perfonn11nce- of his 
ttt;-J prolof'lg8<l f;itii-tt-: duh'es was intentionally killed, and such defendant knew or 
• -{-8-t- +he tldettdunl ht!-!i m-~ prucediflg beet\ tun,ieted reasor1ablyshouldhayeknown that such victim wJZ.Sa fireman· 

&f t'tte-re 1-ttttti e-n-c ~ o-f H'lttt'-tid ef t1-'re &ffi e-r ~ erignged in the performance of his d11b'es, . 
~ e-r- 1-,.e,i ~ euti•,ith:d i:ft tl ~ proceeding ef th-e: (JO) Thti victim 1v.!IS a witness to ii cn'me who •.-va:.s- inten-
.-~ e-f ~ ti-f IB-e ~ M ~ degree, Fei- tht ptH'-1 tic;)//all_v killc-d for the purpose of preventing bis l(':Stimo11y in· 
~ e-f ~ ~tl1ffi ~ -e-ffett:ie eommiltet! b !Ll1otL2. ~ any cn·minal proceeding, and the lci.ll.irJg was not ~ilted 

--~~if -Afd hi Califerniu wtMd k pu!1iJheble durj~g _ the commissiofl, ~r litte~pte-d c9TT"..mr'ssio~ • or the' 
it!!. fu::tl: iff ~ ~ tittlMe-r s-httH b,..: dee.n2d IB &= f'!tt:ffl _ crime_ to which he was·a _witness,: or. the vicb'm ·was ii ;vitness 
Jci. itt tti-t fmrt &r ~ ~ to a crime !!nd wss intentionallv kil.'ed in rt:!lil.liation /or his 

W ¥-o-r·¼h: l-'urµe:1e!l e-f :ttt00i~ te-t, Hi-c de-fe.oo~ tt~ te~·tidiony in Bnj cn·~·naJ p roc~eding . . •• __ _ _ 
k ckettt~ 1:-t, 6-Yc ~edl:r ttted tt1 t-oo aft~· e.cl,i ~ttg • (1 J) The victim w.-is 11 prosecutor or 11ssist,mt prosecutor or 
d-eir!-h tm+t· ihl kl ~ ~ ti -w.e ~ l+tttt ¼, a fofm,er prosecutor ~r iµsistant prosecµtor ,;;f :UJy local 6~ 
e-e11<lue_t eon,tilu~ tl-tt ~ et" t1 bttH-ery ~ th-e ~Ci' . )"tateprosecutor's oHice in this stBte or any otl1¢r state, or :i 

_ jf ~ ~-f;lr tenJuel ht,~- iniCillt::.., ttt-= ~ 0.ti'Jtrl fcder..up;asecutor's office nnd the murder was er,. , rfrxl out i(l. ' 
hlllittg &+- t-he ~ • - -- - retaliafio.~ior er to preyent the performs.nee of tha. v/ctlm 's 

Set.;. 6. Section 190.2 1~ ;,.d<lcd to th e Peria! Code. to r ead: official duties. 
19<J.2.., (u) Tht: peI1.B}ty for;; defendant found guilty of (12) The victim was a judge or former judge o.f :my cou.rt 

nrnrde,:_£11_,l)_e J:rst. !legree shall he dcuth or confinement in o/"reci.1rd in the local, stllle or federal system in the State of 
state prhpn for a term ofltfe without the possibility olpiirole California or in (W_Y other shite iJUie· U.-'iited .:/ates and the 
in imy case in which one or more of the following special murder was ,;arried out in retaliJJ.tioiJ for or io prevent t11e 
circuwsti!nces hu~- been chi!rged ;md speciallviound u.nder pericrm1wce of the victi.71 's officiu.l duties. ' 
S"'ction l[IO,-l, lo ·&e true: • • _ ( JJ) • The victim was ;m . e/3cted or .;:;ppo!nted 0ll7cial o• 

• (}) The murder w;1s intentional ilild carri,id our for finun- former ofiir:is.J of the Fedt:ral Government, a !o,.:ti or. S!stt 
cinl guin. government ofC;Jifornia, or of Jlfl_v locaJ or state government 

(2) The rle/enclant was pr~viomly com·ictcd of r:1urcler in of wy other state in the Unitud States eJJd J:be k1'Jling was 
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·,ntentiorwl(1· carried out in retu/iutioi. - • - lo prevent the 
perfo_rrJJ;JJJce vl the l'ict1in s o/fichil duties. . 

(J.I) The murJer Wi!S e;pcciul~1· heinous, 11/roc1011s, or cru­
el, manifesting e.rct:plion11I depruvit)', ilS utilized in this sec­

•··· ::::n, the phrme e:;peci11l1J· h~1iw11s, ntrodvus or crutd mani­
,. , ., ting e.rceplivnaJ deprJ vi/J' me11ns ii conscienceless, or 

pitiles;· cn"rne which is unneces.surifv l~rturous to _th~ victim. 
(15) The defend=t intt:n/1on:Jly J:i/led the v1chm while 

)yfng in IViJi/, • • . 
(16) The victim !Vi.LS inlt:nlion!illy killed beciluse of his race, 

color, religion, nationu.lity or country of onf{Jfl-
. (17) • The murder was committed while the defendant was 
engaged in or was an ;1 ccomplice in the commis!iion of, at­
tempted commission of, or the immediate flight after commit­
ting or attempting to commit the fo!loWiflg felonie.<:: 

(i) Robbery in violn lion of Section 211. 
(ii) Kidmpping in viohJtion of Sections 207 and 2u9. 
(1i'f} Rupe in violation of Section 261. 
(iv) Sodomy in 1·iolation of Secb'on :286. 

• (v) The perform..Jnce of a lewd or Jasdvious act i;pon per­
son of a child under the nge of_ 14 in vio!n tion of Section 2,88. 

(1'1) Or;i/ cup11lutiun Jfl violation of Sech·on 2/Joa. . 
(l'ii) B urgluy in the first or second degree in violation of 

Section 460. 
(viiI) .Arson in ,,iolntion oJ'Seclion 417. . . 
(ix) Train wrec/...-ing in violat/on·ol Secb'on 219, • . · . 

. (18) The Jnurder WES intentional _md if: valved the in.11/c-
• tion of torture. For the p11rpose of this section torture requires 
proof of the infliction of extreme physical pnin n·o i-natter_how 
Jong its duration. . • . • . . . • . . . .. • 

(19) T]ie defendant inte.nb'onall/blJed the victim by the 
LJdmlnistration of poison, . 

(b) Every person whether or _not the actual killef,found 
guilty ofinlentionRlly aiding, abetting, counseling, command-
1flg, ind1JCiIJg, soliciting, requ~bng, or assisting' any ectoJ1 in 

.. . , .. e commission of murder in the first degree shall si.JHerdeath 
, ·_;~confinement in state prison lo: a term of life 1vithout the 

possibility of parole, in any c.e.seJn which one or more qf the 
.speclalcircwns!J1.I1cesehumeratedinparagraphs (1), (3), (4), . • 
(5), (6), (7), (8), (9), (JO), (11), (12) , (13), (14), (15), (16), 
(17), (18), or (19) of subdivision (a) of this section has been 
ch1Jrged :ind Jpeci',.J/y found under Section ]9().4 to be true. 

Tli<:! µ1:.nult,v shall be determined as provided in Sections 
190.1, J£().2, 15<J.3, 19().4, u.nd 190.5. 

Ser.. 7 . Sec.:tiori 190.3 of the Penµ! Code is repe:i lccl. 
~ .u llie ~ fttt5 bfl fttttttd ~ ef tf'rl:tffl~ tfl 

4e ~ ~ ttttt! ti ~l cireumstane:: 005 ~ eh11. gd 
t:ttt! fut±ili! re&= e-t=e; Ett- i:f mo defe1;d11nt ffi;:J' 5,= ~-l-e !-!te 
~ pe111ut)' eHe1' ~ beetl fe.lffii! ~ e.f •,·ioli:1ti.i:g !tttb/ 
&:•bio'tt faj-ef ~ t6+B efthc Mi!ilE:.J )' frftt! Veteren~ Gee:e; 
tir 8edi0n :;i.-tM; fil9 fr!' ™XI o-f ~ eotk; ~ ~ ef fucl ttfl-tlJ..l 
detdrr'11inc whether !:he~~ he~ o-i< llie impm/. :. 
urime:1t withoot po::sibil.H;• et~ ht Hie proceedings e'fl. 
~ ~.m u-f ~ e\'ttteflee ffti:r'/ w prcsenled hy ~ 
~ ~ ttt:t! l-J.:e _d-efetttil±ftt 11:l t:-o 1:tt1y ~ rde •,·unt H;J . 
uggr'c1•,•e.t1oi., m:tigati611, tlffl 3enle11ee, ineluding, l,.ttt Ml lttfi.l • 
~t#l ~ th,, tti±ttti-e tttrtl C'ireum~ltt!lCC:J !3-t H;t ~ offemt, ', 
tOO !l?(?.:iCftCC fr!' ti~~ fr$et ~~- 1•, ~ hr tl1e 
cdenclt1nl ~ i!l','61·,·e·d th - 0-l' t1tte1nµled 'tiW ef ~ 
ar' ;,;;-~·~.; ~ ifl~ i-+,c: eJq.ir-~:;e<l er imµLetl !hrettf 
le lfle• ~ b-!' ~ imJ t-k e-ebdttttH cttti!"-t1-etef', l:tti-ehl 
grt:,1IJ1t!, ~:-r, ~ ce11tl:icion atttl ph)~ie1:1I eontlitier; 

He•,•,•e.<,·er, ne c::', itlene_e ~ 6c edmittcd reg~r<ling ~ 
e. imi1111l ti~ hr~ 4,tt,~ whte\ci •tw.! tte-1: (n•, oh•c tht 
tl-!!t' &1" ~ flK..J trle et" fui.ee ~ 'r'i-e-1 cttee t:;1' ~ aid t,-t,t 
;.. n'-i',Wf: {-!,,~ t-:-ij~ e-r ~i-etl !-h-rettt hl ti!le f.-.ee e-r '"rtfJi 

-~A=!~ ifl ~ ~; ettt1ttttttl aciiY-tt"t ~ fl-cl r·d 
qtttr-c ti e-tttffi~ • 

Ht:}',•,•e;,,t:1', tf'r-~ 5haU ~ <3-f ~ E-Ntt'rlfltt! ~/ . 

i-it'·l5t: t1d1t;iilied -~ te1' ~ H'IB defc11<lanl: Wtt-!l 
pro~eeuteJ tttttl WM·aequilted. ~ restriction ef't the ·~ o-f 
!tlli e,•ide11ee b it1le11tle<l ~~on½' te preeeetlings ~ 
aticlee ~ \tJ Hw.! sectt&l llflti P.J flel u1tende d le tlliee-t 
~ldluloq• frf deei~ionttl lttW allowing 9\±e-h e•,•idenee w l:,.e ~ 
ttt ~ µruCLcdini:;s. 
~ fur e~•idenec ifl p-ffl-et u-f l-tte e-ffeme et" ~ ett-/ 

eurrutt!:i1eea wlti-di ~ tt ddettdc;nt \tJ l-tffi d-eitth penalty, 
ft{) e·,;idenee tti1i-Y oc pre~ented ~ l-tte pro:iceutien itt eggr11 ,·t±J 
~ ~ rutttee o.f Hie e'r'idcr.ec l-e k inlrudueed ~ ~ 
gt-'rCfl tti Htc defendant wi-llitti 11 ree~e11.i6le ~ o-f hme, 0::9 

deL:1 m i11cJ 6-y Hlt! eettt+, ~ 1-o Ette tri-d E•,•idenc:: ffi-tPJ' 6--c 
introduced~~ rte-ttee ~ rebuttal tti e·, ide.1c:: ~ 
~ &J' ·llie defendlrllt itt mitigation. 

l-tt d-dcrrn,ni:tg lfle ~ t-he trier o-f fttft !ttnill. t-AA-e i-H+t; 
account O:ttJ' ef Hie follewiflg ~ i-f relc ,'tH,t . 

W ~ eireum:iter,ee, o.f ffi-t: ffii'fre of Yr'hi-eh tk dek:tid11;;t 
wes e5~ ttt Hte ~ proceeding 11-ftd t-he C!,:Jtrnee ~f 
!!tty ~ cir Ell m ~ t Elflces ~ l-e be ttifu p u r :i u .rn t ffi k ( 
tt-efl -!-00+. 

W ~ prese.1ce o:- elncnec o-f eiminul t1cti ,·it)' 67' ~ 
deL_ndt:nt 'rr'lliCf\ in •,·ol,•ed l:he tl:le e-:- ultempteJ ttSe ef ~ 
01' "'1~ e-r the e ,{;: I C!~c: d Oi' ~ ~ itl \:t:tt:! ttl1'e-c 6-1' 

'r'iolen,:e·. . 
+et '.Vl1ethe'. el'~ th-e ~ Wtl5 ee.rnnilted wruk the 

·defei:dfl.:flt ~-~the influe,.cc ef C!<t. e 111c ~ 0-f' 

em~ t:ene.l distu!'bt.ne::, . . 
#-} Whether 01' Ml: lAf: ~ - t1 i,rnrtieipt::nl if; +he 

defendt1F,t'3 homicidal eendue: e-: cer.sented 1-o H1-e homi..'i:.1.ul 
frcl.: • ' 

+=} . Whclh_tr M ft&. th-e ~ w:,-s .eorr.1.,iltcd ~ ci-:-1. _, 
et!ff~ ~ llio d&:r.d!!:nt re2::lenubl)' beii:::•,·cd t-o be tl 

. . ffltl1'ttl jwtinee.tien fil' eit~::r.u:1tio11 ~ hls ·eenduet. 
: -ftr Whether 01" ~· too defer'.cie:nt a-e+etl tlft6e!' ~;:t. sme' 
~ &!'·.~ Hte liuest:antiaJ domint1tfon of ~e-th-er p::r:ion. 
• -fg-) Wh~ther or~ .fl1! l-M ftffl-e ef Ef're ~ tlx! eupt1eit;· 
ef Htc defel':lae.n~ w eppreeie.te ~ eri:r:linal:ty of~ eonduet 
~ le esnform his eond:ue! w +he requirements o-f ¼:w Wtt:l 

impaired a, a~ e{ m-efttfti ~ e-r ili-e ~ ef in teKieoJ. 
ftefr. . w '.fhe e-gti et.Hie aclen~ ttl the bffu:! ef H-1-e cim-e. 

• B Whet.he!ornttttfiedefe . .d=~-0:fleeeomplieet-el:l,.e • 
~ e:tJJ ~ pe'.rtii:ipr,lien·i-fl the eommiS:jien ef ~ oFfe:.se 
Wt¥.! rclali•,'·el)' ~ • . 

m Afij' ~ eireu.mt1ttln::e whle-h extenuate!'! t-flt g.tt•,·it:, 
et H\e eti:tfte e-'t'Cfl ~ tt i-5 fltl-t ll legfi-¼ ~ fe.i. H\e e-rttfie-:-
~-~ fl-eftf'e e:ne ree:::•,•ed aH ef the e•,•itlence, ~he 

t-t-ter ttf.fuel: ~ eonslder, Hldte tttt0 eeeou~t e:ttt! he~-½' 
~ 1:1ggrnvating t!ftti mitigating eiret.tri_:sla:nee:i rc.ferre:J !:t:dtt. 
H'm 5eetitm, ~ eh-at! dele.m.ine whetflcr .ili-e pe1 ,al_l.7• s~ !:i-;e . 

. tke-th et' hfe imprl50ft!1',enl ·,·,·ithout tfle flO~:iibilil) ef ~ 
• Sec. i3. • Section 190.3 is added tc the Penal Cot.le, to r~ac.i:: 
, 190.3. ff the defendl!Jlt hi!S been-found guilt_v ofmurder i'r. 
the first degree, ;111d a spec;j} cin-umst:mce hii.S been churgt=_ci_ 
und found to be tme, or if :he defend1wt m;J_v be suh)ect tu the 
rf:,~th pennlt_v after h1Jving peen Fo11nd gvi/l_y of vi(l/uting sub­
div1~-/on (u) a/Sect/on l672cfthP, Militaryc.nd Veiera11s Coile 
or S~ctions J7, 128, .219, o.r 4500 o.f t},;':,· code, lhe trier ail:::-:" 
slwil determine ;;,,h~ih.Jr the per.airy °;'Jin/I i,c; de11th o; cc,,f 
lin~1l1¢·1it in st11/e µrisu1i for 11 tern: of hf'e without t.lie pos,ibiJ, 

) ty uf p,lio!e. ln the p:-uceedings c.ln !he question ·of penaltJ', 
e dd:i.lwe mny b<: present~d bx bot}, tiie people .and the de­
lendsnt as to any ma/fer rde\'iwt to aggra.,,ation, mitigation, 
and sentence includim{, L•1t not li,11ited to, !he natw-e Ea,c! 

/:ircumst=ces oft he p~,:sep t offense, r,ny prior felony con vic­
tio_•,:·or con victio11; wh<:'tr.er ur 1.iq_: _S\J.t:.h con vi'ction or .con i ·ic-

. . Uons irwolved n cn·,...,e of ,-i'oitmce, the presence ot absence r:,f 
uth1:r criminal activit_v by tfJe defendMt which lfl valved the 
use or ut!cmµte~ n,e of force or violel!.c_e or which involved 
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l 
• I/Je e.Ipress or implied thrt:JJ/ lo 11sc1 }. • • • 1-iulencc, wid tht:: 

cfel'eml11nf 'i· cl11:1riJctcr, buckgrouJI(/, hJ;•/ury, mentJLl condition 
;.im/ pliy~·ic-11/ cunrlition. , 

mines t J/1/_t. the_ - -- 1/ing circ11r:1stunces out1Yeigh • the ag­
gr1I1'1Jti11g circ11m'3·,,.,11ces the tner of f.ict shall impose 8 

senteoce of_co11finemei1f in. slate prison for n term .. of life 
witlwu/ the pos.s.ihilit_1· ofplirole. • !Joll'el'cr, 1iu cl'idc;,nce s/,a// be ndmilleJ reg11rcling other \. 

<·n'miunl 1Jc/ii·it1' UJ' !he dd~:ncl11nf which did no/ im-olve the: 
. 11,e or utfcmµt~il we of f'o1ce vi ~'iolence or ll'hich <lid /JOI 
ii woli·t:: //11:1 t:!xprc!>'S or implied thre.1t to use lurce or ,·iolencc::. 

"".-. . Sec. 9. Section H>0.4 of the Pen.ii CoJe is repealed. 
-~' M Whe11e•,•er ~ eireun'"latt-ee, 1r3 e-ntttfl-e 

~ ifl s~ -tOO-:£ tl-ffl ~ ttfttl the 1-rk-t- e-r fut!-+ fi.ttt6 I-fie 
t.lel'c:nd1rnt gttt1~ et tt1'!tt ~ murtle, ~~et fe.cl ~ 
tH ~6 tttttltc 11 ~eettrl f.i.ttilittg oo ili-e l-ttl4 et e-n-4 ttt.~ ~ 
e-;~~ '.fh-e acle-ffltt tt-ft-tt&ft et Hn3 11-ttH, tit ti.tt-r e-,- • Ml of 
tft-tl ~t:ttt-l eireum,itan~ shtttl be ffit!tle &f ilid ~ e-f ~ ef'r 

I-he e, ide,1ce prz::1e11lctl ~ 1-fitl tritt-1 frl' tH !:-he hearing l+chl 
µur,iuunl tt1 !!t!hti~ fb-}- et ~ -!-00+. 

.--Is w,ed in this sec/ion, crimi,rnl iJctivit;r' does not require JJ 
con ,,Jc lion. 

Hoi vc1'6'r, in 11u cl'cnl ~11JI! c1·i<l6'11ce of prior crim,·11ul actil'­
il,1' be iu/mitlccl Iur l!/J offem·e for which the defend;int 11•;1s 
µiosecuterl uml ucq,iilled. Thc1 n:slriction QI) the W'C of !his 
e l'id~nce is intc::11dcil lo 11pply oil~v lo proceedings pursuunt to 
this J'l:dion 1mJ is no/ inldnrled to elfecl J'/iJ/uton' or decision­
.1/11111• allulf'ing ,uch e1'itle1ice tu be 11.sed 1i1 uny oiht:r µr_ocet·d­
ings. 

E.rc·eµt Iur ,: vidc•nce in proof oft.he off,mse or )µcci~I cir­
c11msl unces whicJ, J·11bjec/ u tlc:fc::ucll1fJt lo the de11tJi µt.1n11lty, 
no e1·idu_m·c: n10_1' be µrescnte<l b.i- the JHOsecution in uggril VB· 

/ ion 1111les,· notice uf the c l'idence to he i11trot!uced.has beeJJ 
given to the clefond,mt ll'ithin u rcosomibl~ pvriocl of time /JS 

,{e(errni11ed b_v the court, prior lo triu/. Evidence may be 
inlrod11ced without rnch 11ulicc in rebuttul Jo el'idence intrv­
rl11ced h,1' tlit: <lc,femfant in wiligulion 

The /rir:r of J'uct shu/1 be iustrucled tlwt u sentence of con­
finement /0,s/>1/e prison /or a term. o{/ife without the possibil­
i/)' of pl!role m11_v in future 11fter sentence js imposed, be com-
1i1µted o~ modified to a sentence th11t includes the possibility 
of J)JJTO!tJ by lhd Coi•ernor of the Stale of Oilifornw. 

in dc!ter111ini11g the poniuty, the tn·er of f1Jct shall tsJ:e in to_ 
uccouiit any of the following f11ctors if relev!!nt: . 

(ti) · The cirrnmst1Jnces of the crime of which the defendsnt 
1\·as· con victc:d in /he p,rese.nt_proce:cding snd the existence of 
,111_1' speci11./ circ111/lSt11.nces fow1d lo be true pursuant to Sec'-··. 
lfOJ) Js;().j, I . • 

( b) '/11e µre,·c:nce or /ibse.nce of criminal activity by the· . 
<lefendnnt ll'hich i111-oli1ed the we or 11/tempted usa of force· 
ur virdc:ni::c: or the e.rpress or implied threat to 1isa force or • 
1'iolence. • 

( c) ·1 lie prese11ct) or 11bsence of 1Jny prior felony coo vie ti on. 
(d) IVheiher or not the ~ffeme ll'l.lS committed while the 

ddfowluul 11 ·us wuler the in!luence u! e.r/reme Jnt!llllil or 
emot io1111l di,'t11rfo111L'e. 

(e) 11'/ieth,:r ~r not the 1·ictiin wm· ii 1mrtic1iu111t in the 
_<ld't:11rl1ml '.,· /1<m1icicl11I cul1(/11c/ or cu11.n.•11tt.1,l lo the lw111icicl.1/ 
ucl. . 

(/! l.l'lldl,i.:r or no/ the o/Tc:w·c: wus cuwwillt.1<1 undtr cir, 
, ·111n,hl1wc,· 11 ·hiel, 1hr: dd~nd,,nt rc11.so1Jub~J' /..,di1.weJ lo be ii 
-111orulJw·tifi'cutiu11 vr. e.rlcJtWillion for hi,· coi1d11ct. 

. (g) : 11'/i<JthcJr VJ' 110/ delt:nd.int nc(eq CIIJ(./er e.rtre_me _duress 
ur w1diH t/,,: ~·11/Js/;111/ii;/ do111i1w/iu11 ot1motl1er oerson. 
• (h) wi1,·1bt:r u; ,;qi ii !ht: ,;;,it: of tht: ;ifonse 

0

the CUjJJJCi{_v 
pf 1.1!1.• cle!'i.:i,duo/ /U l.lJJJ!Tc!ciutc1 thu cri111i11ulit_1' 11J'his condc',cr 
ur tv ,<.·01J/i,rm l,is conduct to the re(Jlliri •JJJe{I_IS o/' /11,v Jt 'us 

i 111puire1l 11s u rc,m// of11ir::11/11/ dfrcJuJe or defect, ur the uffec!s 
·of i11lo.l'i1•;i iio1J. 

(i:i fl,e ug~ o/' tl!t: dr:J"e/11Ju11/ ut the ti1i1ci of /h t: cri1112. 
(/J l f 'lir:th<Jr or !JLJ/ /he rlc:i"endiJ.IJI II '.!I.)' 11/J dCCOlllµ/ ice to ,Jie 

uf(ru\, ,n ::1 his ;ur/icipuiiun in I /11: l'Qfll/J!frsion .u/'the vlfen!ie 
11·us r~·latfrdv 111inur. • 

- • (~) ,-Ju/ 0°/ht:r L'inwm·/i.111ce which exf<':JJlli.1/cJ' the gnll'il,Y 
uf th(: f'rime ei'ell tho11gh ii is not;, leg11I e.rc1_1se for the cri.Ji1e: • 

.4 li,•r l11Ji•i11g h,,.,!i"d imd':·c:cc:i,-·ei::l"ii.'l ()(1/;e e1·fchmce; unrl 
a lier h;;1·i11g /leJJnl u(J(/ cumidl•red the urguments nf counsel, 
the lrit:r 0Ui1N s/1;;/I comider, t,1ke i11lo ;;cco1wt .ind be guided 
l,y t!ite ll}i.!.Jl'ilt'.1/iJ:_;;:_,1111/ 1_11itig;!lillJ:f,l'J:r~·1.1mst.1nces rc:ferred lo 
i11 t/:h' scc/il!n, u,!cl slml/ i 11111u,·r.J 11 J·e11te1w'c: ol'd!!,1I/J :Itiu: /: i¢_·· 
ur [;ict cund,ulcs thut tl,e uggr;1v11ti11g c1'rc11111stu11ces out­
lf'C::l}{h tfw 11iili!:f,1li11g cirt·11mstunces. lltht: trier of fuct deter-
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trt - &f t1 re0:,to11:±ulc ~ t!-1 l-e whe the. t1 s-pcci-ttt ettt:tl-fti/ 
~ ~ l-rtif:-; ~ tk fc n tl 11 n t ~ em i-Het1 t-e ti i'ttttl+tt-g +ht» tt ts 
tHtt ~ '..fhe l-r-i-er of ~ 4tt!l ttntke tt ~ ~ ~ 
e-d1 ~~ ei.L-motlt1..ee t.!·,_.ge:l ts·~ P.°tte tl-1' rre-l: \:-1--ttt.!0 

1.Vhere•,•t,r 11 !tpe-etttl etteti~~ rt.:qtli. e~ ~ o.f ~ ~, 
~ ttt t1tletnpte<l L6AH'ni'.i!lion of II e-:-ime; :ttteh ~ ~ 
l:x. eht1rgul t100 ~ pu. ~t1t1nl l-il H,e g-ette-ffll !ttw upplying 
H:; 1-tte 1-rhJ ti-fl{:} C 61 l'r' i el i tl II e-f tfi<, ettffie-; 

l+ lb tlef.pulu11t Wtl5 ee-fW-i.e-~ by Httl eettrl ~Hffi-g wilhuut 
1: p.f; Hit l-rie1' &f ftte! ~htt:l-1 be 1: jtl-ry -~ a jttry i:i ~ 
&y Htt.: t:lc:fe11dur1l Mt! by~~ ifi whl-eh ~ Hw t-Ne1' 
e-.f ~ mttl-l bti ~ ~ H the defendut'II - eorwielod by 
fl i;-1-eu e-f ~ tM t-rte1' ef fu&. ~ ee ti~ ~ a jtl-ry t, 
~ by t-h-o defcRd;i.11 t £1:tttl by ~ ~ 

!f H7e lttc-r et fuet tttt&.I ~ ltn7' ~ 6-!' me-re·ef the~ 
eL eun\Jlt111ees llf\l.!l'F,er11tcd itt ~ !00,!J.fl:!i eha.rged ~ ft'1:!-e-; . 
H-\e1'e ~ be & IY.lptirplo pwa.ltj• hoe.ring, M-d MIi.her lli¢ • 

. ~ thti-t . !l:f\Y . of H-to . ;om.ali.ing: ~ cfre 1:1:n.elaM.eo 
.eharg(}d bl'ttl-t~~i.f ~~et~ ~eM1'i·llie !Ni:b!Ht)• 
ef !:he jttry t-e ~ on t:fie ~ ef ~ ~ M wt~cith ef eny 
'ef ilie' r'em!lffibg ~ etr'eui.-Nl.ft:it.eos eha. go<li &hell rm, I en~· 

.• ·.!:fte ~ e.f tM &e~e:rtt~o }'eft!Ul)' heoiing, .. ; • .• -. • .. 
.. ·.: I-;. M?J' ~ ~ ~-H'to dotendfl:l",l ~seen·-~~ 
·.: :·e-y ejmy; &ft& l-lte:.J-ti-:i.·~ ~~ ~ ~ e, ~!mob_ 

:~ ~~ e-r ~ of tho~ cfrC1.l:m:!llftneo5 eha.1god 
• 11:ffl ~l:tfte·~-Ml~a·\:tnM\.tmow~·~ell~ 
~ elret:irrute.neoe ebrg.::d Me.nM ~the~ &he:H 
~ tM .fttrr a-rttl ~ ~ e ft-e-w M impl'.l",elod l-6 tt;-

• H'!fl ~ bti-t !he~ e-f g-tti-lt.~~ fl-et ho lflet! ey ~ jtt!"j'; 

\ 

tttl-!' ehttll :ll¼eh .jttry re-try ~ ~ e-f llio mtth tH ~ e.f ilie 
~ eirl:'.urn,lunee, wttieh 'n-'ef'e futtttt! by ti utt1:1nimet:, ~ 
tfo:+ ttf l-he µre\·iol.!:!1 Jttt'y ;.-e-~ ttcl-fl:!e-r H ~ ~ Jttry !:9 
1:tttrtule w ti:1H!tt l-he tttllifl1tfl-ttt¥.I ~ Htttt e-n-e o-t" m-ere ef ~ 
~ dtl:'.urer.311:~Hee~ H ~ ~ ttffl ~ !he e-o-ttrl !th-tttl tit,/ 
tttttt lhtl jt:try tttttl ~ · ti puni:ihment ef ee.ifinement itt 
!ttt!to~_~ltfe; • 

W. U <l9f.::11d1:1)l Wtl:I esn•,•ie_ted by the~~ without 
t= jttfj-'-;+¼ -~ ef ~ -tit Hte ~ ~ &hid! ¼ ti .i-ttto/ 
t:ffi-1~• u jttry i;i .,..,,tl.-Weti h:r Hte ddendu:1t ~ lh-e ·peo~lc, 1-tt . 
whit:h =io the 1-Nci' e-f fttd ::tt-lttt¼ be Hte ~ H the defcntli:.nt 

. Wt!=i eom iete<l by u ~ -et gttttl-y; the~ ef ~ ~ be a 
• .i-'ctt-J' ~l~ t1 .tatr ~ ~ by~ i:lefefiilttttt ttfttl ~ ~-i;-b 

H t-he .hie!' e-f fue-t i-!I t1 jl:ttj' e-tte ~ bt.'-efl t:ttttthle ~ r-etd! a 
1:tt1~00:1 ~icl 1tS w' whut the ~ !!tnl ll b::o; !he -~ 
:.<hiill -~ ¼he :tttf'J" -.a '~ ti ptlflisl.mcEt e.f eenfii)el .. 
~ i;tt ~ ~ f->~½¼ \~•i:l'l t1ul pe,~il:Jllit~· ·ttf ~ 
. ft:+. ¼f. t-he ~ ttf fuet • .......hteh eon·, ieteJ \-fie ddcndurit et 1:1 • 

~ f.t;.r wtttcl! ht, tttftJ' be ~u\.;jeet'c:J le Hte eeo+h pc.it:t.lly ,~- , 
tt }ttt-r, !-he !lttffie jtl-r-r ~ to 11gi de r e,ay ~ ef ftot gtti:H-y by 
~ ~ i11~0Hily ~--:tt:rtttd l-6 ~e,f' :os&; tt',,; {-~ -~ ti:.'-:'., . 
:tjj~ c:ireu1mlt11iee, ~~ m-e-y h<! til·l-e-ge<l; flfl-t! ¼-h-e penalt)' 
t-8 be t1pµlicJ, ttt~ fttt ~ ~ ffltl-Wfl the.~ t6I 

• dm rg-e:i t-hctt iti'lo/ ~ whieh - t1 tte-w ~ ffltll1 b-e J.r.Wffl. ~ 
~::,"t>ttr-+ ffll±ii ~ i~ in 3u):lµ:irt tl-1' tt!tl fi-riti-i-,;i of~-~ 
~ lb, r-c oo1"il ttttt! ~ H-n::ff} ~ b-e ett-ter-e<l ~ Hi-e t"'ftffl 
ttte,t-: 
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, .. , .. , rnry- = m wmefl ttte t · -ttAf ffl-tl}' f}e ,ubjeeted\ 
w lM' ~ pentl.ll)'j t'r't6-efiee r, . ----~ ttt frft7' ~ ~ 
f}f t-he +r-iul, iuelu<li'lg t1rty p1 oeeeding ·L~ ft~ o.f ftttt gtttt+y 
W ~ t,t ~ [ll:ll'~UUH! ffi ~ -H)£S; ~ &e ~ 
~ ttt. ftttj' ~t!-ttt ph05c o.f HM tt+.tt; » lAf trie!' o.f f llcl 

•• • H;e Jtt'tvf ~ i, Hte !ltlffit! (tt_'"!' ttt' ~ ttt H;e 9ebsequcnt 
~ •. 

fet ttt ~ ~ tt1 w-hleh the~ o.f fuet ~ rellmied" 
Ya diet .~ 1-tti;di~ H'tt~ ~ ~ pe11ult)', l-ht: ddendtMt 
·!!ftt:ill h<: der.me<l Hi~ retttl-e ttt1 t1pµliealiiin fttt ~ 
et~ ~ie+ e!' fttttttftg pl:tt!ttttli;+ It! ~~ f+-r o.f &eel 
tte-ft ~ l-tt ~iftg ett H'lt: apµlietiliou l-fie ~ ~ ~ 
Hte e¥ttl~ . . e,,Mi<ler, l-tHtc iftffi &eeeunt, frftt:l ~ ~ ~ 
the e1=:gra·, u!illg fttt6 rnitiguling ei, eurMtenees reforre:! la itt 
.See tie ri +oo,.a, a-tttl !tt1 ti-11 fflfrlte tffi ttme-r~ <let e. mi 1 \!Hfutt 
°". w whethe, !-he~ o.f llie e, itknr.e s1::ppcrts the .f.:tt"f~ 
findirigs ttd I erdiet9. He 3-hllfl ~ em ~ reeei-e !:ft<; ~ 
fe.t ftt'J finainc;,. 

tt½e ~ 9hfrl.l ~ ~ Hte ~etr.l fur. fH5 l't!ffitg ~ t-hc 
t1ppliet1tion fr!td d-ttecl th-ttt they bee~ e11 H1e ~ 
m:7,ute~. 

=P.-te dettittl ttf t-tte !'!1oclif'ieetion tif a dea+h ·~ ~~ 
~tllli te ~~ flt ef ~ -~ s6tl be 1~-t{ 
6ft i-flt: dck,id,11it's a~c ~ p\.r:Jud:nl w ~ ,'P.ltfttl 
fat e.f &-ettt:ttl -1--Q.3.!}; +rn: g.entbg of~ app!ieatim1 ~ bt: 
IC', iewed !ltt H,,e ~ epprel pu. 9Uc.ftt te paregrcp'.l 'tfrr o.f 
9ubdi•,•L:o.1 +.,t of~ 1-@8.: 

The p.o~ee:!iug3 provide:!~ ifl fftt-9 ~ubdi·,·isien a-re i-fl Ltd/ 
~le~ ti+het p:oceedings efl e dcfenden!'s frf,plict:l:on 
~ ~- rteW birth • . 
• Se c. 10. Se_c:tion 190.4 is added to the h:r,al Cocie, to rend: 

)90.1. (u) Whenever special circumstances Rs cnurner· 
akd in St:c!ion 190.2 a.re alleged and the trier of fact finds the 
defend1!11t guilt)" of first degree murder, the trier of fact shall . 
also makeJJ special fiJJding on the tn1lh of each alleged speciul 

0 ircumsta.nce. The determination of che truth of JJny or u.11 of 
'·.h(} special circumstances shall be rnnde by the tn·er of Jacron 
the ei:idence presented st the trial or st the hearing held 
pursu2nt to Subdivision (b) of Section 190.J. 

in c;-11.Se of a rei!sonable doubt ss to whether a. specialdrcum­
stil[JCe J'.r true, thr, dt:fem.'·wt fr entitled to a finding that is not 
true. The trier of fact shnll muke.3 speciiil finding that eac:h 
'sperial circumstance cluvged is either true or not, tme. When• 
e ,·i!r ;1 spedul circumstance requires proof of the_coinrnissiun 
or ;1ttemf)tcJd commission o( a cn'me, such crime shull be 
clwrgc:d 1111d µroved pursuant to tl1e ge11ers.l law applyiJJg to 
the tri,J/ unJ conviction of th<= crime. • 

I/the defendant ii·os c;n17'cfed by the court sitting ,vithout 
a jiiry, the trier of fact shall he a jur_y .llnless n jury is w;ii'ved 
b_v the defendant and by the people, in rvhich cuse the trier 

-of (uct ~·hull be the court. If the ddend;1.1Jt was co(Jvicted by 
u plea 9f'g:iilty, the trier _of fact sha.11 be_JJ jur,v unlt:ss II jwy 

• i,· iva/ved by ihe.defendaiit ;wd bJ1 the people. . 
iFthe tria ol'fact Ii.ads that sny one or more of the speciill 

circumst1mces enumerated in SeclJ'on 190.2 us ch;irged is true, 
there stn1ll be a sep,irnte penalty he;iring, and neither the 
!ir;djng· that any of the remaining special circumst11nces 
ch'ariJecUs not true, Iior if the trier of f;1ct isajury, the inshilit,v 
cf lhe jury lo agrei OD t/ie issue pf the truth or L1nt11;:li ill .8.,/"l;l' 

of the reinaining specia.l circumstances charged, shull pre l'en t 
the. hplding of a separ11te penalty he,,ring. 

. id any case iii which the ddendunf has been faund guilty 
... by ;1.jwy, and the jury has be~n LJDIJble Jo re:.1ch ~ 11:1ar,.inous 

Y(;rd/ct that.one or more of the special circumstances charged 
are true, and does not reach il unar11'mous vc:rdict that a.JI the 
;pecis.J <;irrnmstunces charg~d are not true, the court shulJ 
~fismiss (he j11n•·,µr1d s,ha.11 order 11 nell' jur_v imp;;11i;}:1d to try 
ihe issues, hut the issue of guilt sh.all not be tried b_v such jury, 
//OT sh JI/ such jury retry the issue o/ the (/'II th or any of the 

spt:Cial c/rc1 :_ -_: :~ which were found by an unm,moii.~ 
•• ·\'erdict of thL , ,. ✓vious jury lo be :.ml'rue ff such new Jury i · 

unable tc rea~h tht:ur.,nin o_:is , erdict that cne or more of thl 
Jpeci:1/ circur:;n ,tdn,~:r i' 1\ tryi.1g H:-e true, the co:i;t sh.vi dis 
miss the jur;· and ii lh::: court's discretion shell e1tl,er orde, 
a nell'jury i111µ,me,eri tcJ !.7th!° isweJ the prec7'ollSjurv wa., 
unabl:= lo re Heh lhewm 1i1u ~us verdict on, or imp:\Se n p~nish­
me:11/ o(confinemc>CJI i. 1 ,-1.!!!e priso.1 fu,-·a term· of 23 Jenrs. 

(b) If defendant 11·ns .:onvictf'rf by the court £ii ting w'ithout 
a jur)' t~e !rier of fact ;1t I f.e penalty hearing wnll be a Jun 
Llnle'ss R jnr,v is waived hy the defendant and the people, /n 
whirh cJUe tlic: t1ic:1 offact shul/ be the court. If the defondanr 
was cofl vici ,·d h,1' 11 plea vt'guilr.v, the trier of f.1ct shall be n 

J:1,_l· unless njury is wai~;ed by rhe dcfen'dLJnt and 1he people. 
J.' the trier of fact is a jury nnd h:;s been unable t o reach a 

um.nimqus verdict ID' to w.Ji111 the penal:y shall be, the court 
shall dismiss thejllfy lJnd shull order a nr:wjur_v imp;,neled to 
tr;· the issue ns !CJ 1vh,1t t lie pe11iJl(v shi!ll b1::. If such new jur,v 
is·unub/1:: to reach a ununirnous verdict ;;j· lo what /he pcn;Jty 
shall be, (he court in its disc·retirm slrnJI either orde1 a new jur; 
or unpose a punishment vr confin~:nc:nt in state prison for u 
term of life without Jn(;;' passi/.;ility of purole. 

(l") .If tlir. trier of. face H·,liich convicted the defcJJd:.int of a 
::rime for which h,, ma_v be s:i'!Jject to the death penally w;is 
d jury, tht: samejuj}-' siwll consider an_v plea of not guilt,v b,1 
.reasun of insanity pf.!rsu.ant to Section 1026, the! truth of .'Inv 
speciul circumst:mces w.hic.h may be a.Jlcged, imd the pt:11al11, 
lv be ,flpplied, unless For g ood cnuse _sho,~·n the • coi1r/ d1~·­
chi!rges th11t jury in ivhic-h c;1se il. nen'}ur,1' slwll b e dn11 i-11. The 
co11rt shall Stille facts in support of the finding of good CillLYe 
_upon the record and cause them to be entered into the min­
ures. 

(d} In ;m_y case in which the defe11dant muy be subject to 
the death penalty, evidence presented 11! nn,v prior phase of 
the tn'ul, including a.ny proceeding under u pleu of 110,t guilt;· · 
bv re;1son ofinsanity pursuant to Section 1026 shJJ.11 be consid­
c~ed ;in RnY subsequent phese of the trial, if the tn'ef- of fact 
of the prio~ phase is the SU7Je trier of fact Ht the subseguent 

• hhase. 
(e) in evei:v cu.se in which the trier of filct /ws returned 11 

verdict or finding impos'ing-the deatHpt:niilty, the d efend.mt 
shall be de-c:med to ·h.ave T11ade an :;ipplicntion for mod11ic.1tidn 
of such verdici or finding pursuant to Subdivision 7 of Section 
I 1. In niling on the llpp/icstion, th.e j11dge sh11Jl re1·:"ew thr, 
evidence, consider, t11ke- i.11/0 ;1cco11nt, 1rnd be g11ided l.J,1, the 
,1ggra1•i!ting 1md mitigating' circwnstunces referred to 1i1 Sec­
tion 190.3, ,wd s.hs.11 nuii:ea determination :.is to whethc:"r the 
jury's flnd.ings and verdicts th:it the ;1ggn1vating circum, 
stanc~s out1,1,eigh the mJt'i!:[ilting c;ircumsfances are contra.ry 
to law or the evidence prer~nted. The judge shall Stille on the 
record the 're.9.SO~~.' for .hJs findings. • •. 

T,he judge sha.11 ~et forth the re.E.Sons for his. ruling on'. the 
_applici!h·on ·and direct that the.v be entered on the Clerk ·s 
minutes. The denia.l ofthe rnodification of the death pen,1lt,v 
!'eidict pursu~ni" to subdivision (7) al Section 1181 shall be 
revie1ved on the defenri,aut's uutonwtic appeal pursuant to 
subdil'isioiJ (b) of Se_c!ion 1.239. The granting of the applica­
tion shall be reviewecf OJ! the Peoplt; '.s :ippe.Etl'punu;hl Jo 

. p;1ragn1ph (6). . . 
Seq. 11. Section 190.5 of the Pen?! Code is repe.alecl . • 
¥.Xl-:& W ~let~·,ithst~n~in1=: ~ ~ pw,·isien e.f HWr; 

l:hedettth~~.ne-1~ .h~u-pottfl:t'?'J~·woo 
·- fr~i- ·tt.-e ~e ,:;f Hl 1~ ~the~ of eernrni~ioft of H're 

ettme, '.ffte ~ a f'l'e-e! ~ ~'the~ <l-f 5'\~ ~ !rhe+I 
be ~ tfit: defendML · • • 

fe} E-:,~ .....,~ -~ ~ e.f ~ fui-ds H'tof ft ffittt'-'4ef' Wft'l 
Cfllflmitted ·j7ur5'dirltt ¼ ;; ;, a-gn:=i e'::l e-eftl'lee i-fl ~,.0 
~Met~™, et' whefl tt ~~eon ,iel.:d P..f ~ 
•,•ielutien c.f ~ubdhisief\ (tj-e-f£eetien lm et the M-il~ ~ 
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( 
-1/-c;ler/'dl:9 ~ e-r ~ &1'-; -!-Q8, ¾00; - ·-- -~ M of 
~ WG,fl ef ti-ti-s ~ the e-ee+l-t ~ ~ fltlf l;e i-ml 
~ ~ frft1 ~ WM.Wt!-S e pri11eipdl itt ~ eommb9iofl 
&.ft¼ ~ ~ ~ k ~ ~r:lo)rn ll:,· ~ 6tH"tttf, . 
1-l;-e t:om.niiJJion o+Hle ti-cl w tie-I-:, etttttittg 4et!#l-; tttH.l inlentiGnJ 
dtr ph)·:iicall;· ~ e-i- eominilt2d ~-tH!-1: IP. &el<l ~ 
~ 

fet F-e-r fhc pu. pe~e9 of :itJbdi•,"i:9io11 (-ht; the tlefe1rJ4B l ~ 
~ deemed le htWt: phy:iic('.11)· ttttle-J itt I-he~ &l' tt-ee1 ~­
.Je.a-H;. ett-½,, if tt ~ ~ ~ a r ell:JO n J bk: ~ 1-httt hi:i 
t-e-nduct comtilutc9 tttt ~ ~ tt bti-Hery UP6fl l-fte ~ e-r 
i-F e-J'.Yffll'-6 6-l' conduct lcte 0-ftle-N, inili,ll..!:J, 0-!' ~ ffi-e ~ 
k-i-1-tt-ttg of. ilie Y+etiff,., 

Sec. 12. Section l!:Kl.5 is udcl~d to the Pella! Code, to read: 
)90.S. Notwithstanding nn)' other-provision of /;;iv; !he 

death pe,w.lt_v shall not be impo,·:Jd upon w1y pe·rson who is 
wider the uge 0()8 nt the lime of/he comini,sion of the cn~'TJe. 
The burden of proof 11s to thr:3 age of such person shn/J be upon 
the defendi1nt. 

Sec. 13. If any word, phrase, cb11se, or sentence in ariy 
~ectio11 amended or adde<l by this initiative, or :my section or 
provision nf thi~ initiative, .or application thf.reof to a_ny per­
son or circum,t::u1~e, is held invalid, such invalidity shall nol 

affC{:~.-1;1ny other w' · ~-~--_-ase, clause, or sentence in any sec-
. tion amended or a-n .... ~t..--f this initiative, or any other section, 
provisions or application of this initiative, which can he given 
effect withou t the invalid word, phrase, clause, sentence, sec­
t ion, provbion·or applicntio11 und to th is end the provisions · ' 
this ini tiative are declared to be severable. 

Sec. l.J . Jf any word, phrase, clause, or sent ence in any 
section umended or udded by this initiative or any section or 

. provision of this initiative, or application thereof· to any per-
son or circumstance is held invalid, and n result thereof a 
deferidant who h:t.S been sentenced to death under the pro~i-
slons of this ini tia tive will instead be sentenced to life impris­
onment, such life imprisonment shal l be without th e possibil- _ ~ 
ity of pnrole. • lfr 
)f any word, phrase, clause, or sentence in any scc\ion 

• a.J:1ended or added by this initiative or any sec tion or provi­
sion of th is initiative , or applicatiori thereof to any pe rson or 
cfrcumstance is held invalid, and a result thereof, n defendan t 
who ha.s been sentenced to confinement in the stare r rison for 
life wi thout the possibility of parole under the rrovisions of 
this initia tive shaU instead be sen tenced to n term of 25 years 
to life in a stete prison. 
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65 CRlMES AGAINST THE PERSON 

190.4. Specinl findings on tru th of. each al leged special 
circumstance; penalty hearing; application for modifica-

tion 
(a) Whenever specia l circumstances as enumerated in Section 

190.~ are ~llege<l and the trier of fact finds the defendan t gu1l.ty 
of first degree murder, the trier of fact shall also make a special 
findino on- the truth of each alleged special circumstance. The 
deter;;ination of the truth of anv or all of the special circum­
stances shall be made by the t1 ier of fact on the evidence 
pr~semed at the t rial or at the hc:aring held pursuant to 
Subdivision (b) of Section L90. I. 

[n case of a reasonable douht as to whether a special 
circumstance is true. the defendant is entitled to a finding that it 
is not true. The trier of fact shall make a special finding that 
each special circumstance charged is either true or not true . 
Whenever a special circumstance requires proof of .the commis ­
sion or attempted commission of a crime, such crime shall be 
charged and proved pursuant to the general law appl~mg tu the 
trial and conviction of the crime. 

If the defendant was convicted by the court sitting without a 
Jury, the trie r of fact shall be a jury unless a jury is waived by ;he 

defendant and by the people. in which case the trier of fact shall 
be the court. If the defendant WliS convicted by a plea of guilty, 
the trier of fact sha ll be a jury un less a jury is waived by the 
defendant and by the people. 

If the trier of fact finds that any one or more of the speci,il 
circumstances enumerated in Section 190.?. as. charged is true, 
there shall be a separate penalty heari ng, and neither the finding 
that any of the remaining special circumstances charged is not 
true, nor if the t rier of fact is a jury. the inability of the jury to 
agree on the issue of the truth or untruth of any of the remaining 
special circumstances charged, shall prevent the holding of a 
separate penalty hearing. ' 

In any case in which the ddendant has been found guilty by a 
jury, and the jury has been unable to reach an unanimous verdict 
that one or more of the special circumstances charged are true, 
and does not reach a unanimous verdict that a ll the special 
circumstances charged are not true, the court shal.J dismiss the 
jury and shall order a new jury impaneied to try the issues. but 
the issue of guilt shall not be tried by such jury, nor shall such 
jury retry the issue of the truth of any of the special circum­
stances which were found by an unanimous verdict of t he 
previous jury to· be untrue. If such new jury is unable to reach 
the unanimous verdict that one or more of the special circum­
stances 1t is trying are true, the court shal l dismiss the jury and in 
th·e court's discretion shall either order a new jury impaneled lO 

try. the issues the previous .jury was ur,&: • lO re;;ch tile 
unanimous verdict on, or impose a punishment of confinement 
in state prison for a .term of 25 years . • 

§ 190 ..4 
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Nejedl & Way 

Senate Bill 42 generally substitutes for the indeterminate law a 
system of determinate sentences. The bill conceptually moves from a 
"rehabilitative" model to a "punishment" model as the purpose of 
imprisonment for crime. The central purpose of the bill is to in-
sure uniformity 'in sentencing for simila~ offenses and to permit a 
convicted person to know at the outset the length of his term. 

With the exception of the most serious violent. offenses (which re-
main indeterminate sentences), the legislation provides for four 
levels of determinate sentence choices, with three alternatives with~ 
in each level. The four levels of sentences are (1) 16 months, 2 
years or 3 years (this sentencing level applies to all felonies un­
less otherwise specified in the Penal Code); (2) 2, 3 or 4 years (e.g., 
bribe, robbery, simple manslaughter); (3) 3, 4 or 5 years (e.g., 
attempt to kill Governor, simple kidnapping); and (4) 5, 6 or 7 years 
(e.g., murder in the second degree, rape). These terms represent 
an average of parole board practice over the past five years utilizing 
the meaian time served for various offenses. 

The trial judge, upon conviction, sentences the defendant, if impri­
sonment is ordered, to one of the three sentences prescribed for the 
specified crime. The judge must prescribe the middle of the three 
sentence choices unless there is a specific finding of fact indicating 
mitigating or aggravating circumstance whereby the judge may sentence 
the defendant to the lower or upper term respectively. 

Additionally, in determining the se~tence length, the judge must 
~onsider other factors such as armed with a deadly weapon, use of a 
firearm, an excessive taking or damage, the infliction of grent bodily 
harm, additional crimes of which the defendant stands convicted, and 
the defendant's prior record of felony terms served (with srccific 
provisions for specified dangerous priors), provided such factors arc 
plead and proven. There is a presumption;that such factors, if 
plead and proven, will be utilized to lengthen the sentence unless the 
judge finds circumstances in mitigation, in which case the judge may 
strike the additional punishment. Reasons for all sentoncing deci­
sions made by the judge are required to be stated on the record . The 
attached sheet provides a fuller exposition of typical sentences un­
der the bill. 

It cannot be known whether sentences imposed under S.B. 42 will be 
longer or shorter; my guess und that of most law enforcement officer:; 
is that sentences will remain roughly the same. Violent crimes by , 
repeat of fenders will probably receive slightly longer terms ,rnrl c~r­
tain drug-related offenses muy receive slightly shorter ones. Wh.J.t 
is certain is that tric:il judges will have the discretion.J.ry ulll.horit y 
to lcn9then sentences, should they wish to exercise it. Morcnvcr, 

RECOMWc NOA TION: 

SIGN 

ANAL.'l'fT DATE ...!:GAL. AFFAIRS ~c::-c..-,­

J. Anthony Kl 
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·after S.B. 42, the Legislature will have the pcwer to lengthen 
sentences for particular crimes. Certain legislators, such as Vas­
concellos, Meade and Kapiloff, opposed S.B. 42 because they believe 
the Legislature will abuse this power when the media sensationalizes 
a crime, as in the deKaplany case. 

For' the purpose of promoting uniformity in sentences for similar 
offenses, the Judicial Council is required to establish rules for 
the trial judge's consideration regarding the following: placing 
the defendant on probation or sentencing to state prison: consider- ­
ing mitigating.and aggravating circumstances: sentencing concur- · 
rently or consecutively for additional crimes: and imposing addition­
al punishment for_prior prison terms, armed with a deadly weapon, 
use of a firearm, ext~nsive taking or damage and the infliction of 
great bodily injury. An a~ditional requirement in the bill that the 
Judicial Council annually report to the Legislature and the Governor 
on sen ~2ncing practices in other jurisdictions i s intended to provide 
a rational means of evaluating future legislative efforts to lengt hen 
or shorten terms. 

The legislation abolishes the Adult Authority and the Women's Board 
of Terms and Paroles and establishes a statewide community Release 
Board to make parole determinations regarding both men and women 
who continue to be sentenced indeterminately. The Community Release 
Board shall be composed of nine (9) members, all appointed by the 
Governor. Two (2) shall be from the Adult Authority, two (2) frcm 
the Women's Board, and five '5) fro~ anywhere. The Community Re­
lease Board shall also review sentences to promote uniformity, with 
the authority to recommend resentencing of a defendant if the Board 
determines that the sentence prescribed by the trial judge is 
"disparate" . Pursuant to amendments by Assemblyman McAllister, the 
me~tings of the Community Release Board are public, hearings are 
transcribed, and notice is given to the district attorney, police 
chief, defense attorney and others. 

The Department of Corrections is required to permit the inmate to 
earn a reduction in sentence for good behavior and participation in 
prescribed activities while in prison. }1aximum reduction for good­
time is one-third of the term. Behavior constituting violations of 
good-time are specified and a procedure for denial of good-time f or 
such violations or failure to participate are prov ided f o r in the 
bill. 

A determinate period of parole of o ne year for t hose determinotcly 
sentenced and three years for those indeterminately sentenced is 
provided for in the leg isla tio n, with a prov ision to revoke parol e 
for a period o f up t o 6 montrs fo r b ehav i o r i n v i o l a tion of t he 

{ 
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