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BREACH OF CONTRACT—INTRODUCTION

Plaintiff Podwall claims that he and Defendant Robinson entered into a contract
for certain management services.

Plaintiff Podwall claims that Defendant Robinson breached this contract by
failing to pay Plaintiff Podwall as required by the contract.

Plaintiff Podwall also claims that Defendant Robinson’s breach of this contract
caused harm to Plaintiff Podwall for which Defendant Robinson should pay.

Defendant Robinson denies Plaintiff Podwall’s claims. Defendant Robinson
also claims that Podwall’s breach of contract claim is barred in whole or in part by

the following affirmative defenses: mistake, waiver and estoppel.
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1 AFFIRMATIVE DEFENSE - WAIVER
2 Defendant Robinson claims that he did not have to pay commissions on his live
3
4 performances because Plaintiff Podwall gave up his right to have Robinson perform
5 || this obligation. This is called a “waiver.”
6 To succeed, Robinson must prove both of the following by clear and
7
3 convincing evidence:
9 1. That Podwall knew Robinson was required to pay commissions on
10 : :
Robinson’s live performances; and
11
12 2. That Podwall freely and knowingly gave up his right to have Robinson
13 perform this obligation.
14
A waiver may be oral or written or may arise from conduct that shows that
15
16 || Podwall gave up that right.
17 If Robinson proves that Podwall gave up his right to Robinson's performance
18
of his contractual obligation to pay commissions on live performances, then Robinson
19
10 || Was not required to perform this obligation.
21
22
23
24
25
26
27
28
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ESTOPPEL

Defendant Robinson claims that Plaintiff Podwall’s breach of contract and
quantum meruit claims are barred by the affirmative defense of estoppel. To establish
this defense, Robinson must prove the following:

1. Podwall knew Robinson was required to pay commissions on live
performances under the contract and that Podwall intended to preserve his right to
collect such commissions from Robinson;

2. Podwall intended that his conduct would be acted upon by Robinson, or that
Podwall acted so that Robinson had the right to believe that it was so intended. In
particular, that Podwall caused Robinson to believe Robinson would not be required
to pay commissions on live performances that Podwall did not procure or otherwise
generate for Robinson;

3. Robinson did not know that Podwall intended to preserve his right to collect
commissions on Robinson’s live performances; and

4. Defendant Robinson relied upon Podwall’s conduct to his injury.
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UNILATERAL MISTAKE

Defendant Robinson claims that there was no contract because he was mistaken
about whether the written contract had been changed to state that Podwall would not
be entitled to collect commissions on Robinson’s live performances that Podwall did
not procure or otherwise generate for Robinson. To succeed, Robinson must prove all
of the following:

1. That Robinson was mistaken about whether before he signed the
contract, the contract had been changed to state that Podwall would not be entitled to
collect commissions on Robinson’s live performances that Podwall did not procure
or otherwise generate for Robinson;

2. That Podwall knew Robinson was mistaken and used that mistake to take
advantage of him;

3. That Robinson’s mistake was not caused by his excessive carelessness;
and

4. That Robinson would not have agreed to enter into the contract if he had
known about the mistake.

If you decide that Robinson has proved all of the above, then no contract was

created.




