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INTRODUCTION

Since June, the Immigration and Customs Enforcement (ICE) office in Portland
has been targeted by violence and threatened violence. In mid-June, crowds of
approximately 450 agitators started fires, assaulted officers, blocked traffic, and
vandalized the facility. Unrest continued over the next three months. Agitators have
hurled mortars at the facility, assaulted and thrown objects at officers, blocked traffic,
pounded on vehicles, unloaded sticks and bats, doxed and threatened to kill federal
agents, and made other threats against the facility.

As a result, ICE was forced to close the Portland office for more than three
weeks. Federal officials had to reassign a large contingent of Federal Protective Service
(FPS) officers and other federal officers for round-the-clock protection, an arrangement
that has proven unsustainable. On September 26, the Department of Homeland
Security (DHS) thus sought “assistance from the Department of War (DoW) in order
to safeguard federal personnel, facilities, and operations in the State of Oregon” that
“have come under coordinated assault by violent groups intent on obstructing lawful
tederal enforcement action.” The President granted the request and directed the
tederalization of a small number of Oregon National Guard members (subsequently
extended to members from other States).

The President’s determination was plainly lawful. Under 10 U.S.C. § 124006, the
President may federalize the Guard when he “is unable with the regular forces to

execute the laws of the United States” or “there is a rebellion or danger of a rebellion



Case: 25-7194, 11/16/2025, DktEntry: 6.1, Page 6 of 494

against the authority of the Government of the United States.” And federal courts must
“give a great level of deference to the President’s determination that [one of Section
12406’s] predicate condition[s] exists,” asking at most whether “it reflects a colorable
assessment of the facts and law.” Newsonz v. Trump, 141 F.4th 1032, 1048, 1051 (9th Cir.)
(per curiam), reh g en bane denied, No. 25-3727, 2025 WL 2977104 (9th Cir. Oct. 22, 2025).

The district court nonetheless issued a permanent injunction barring
tederalization and deployment of the Oregon National Guard or Guardsmen from any
other state to Portland. In so ruling, the district court wholly failed to give the
President’s determination the deference required, instead effectively reviewing de novo
the law and facts. The court also wrongly downplayed the dangerous conditions at the
ICE facility. The court acknowledged large-scale violent protests in June, but treated
them as irrelevant to the President’s determination just a few months later. And while
the court attempted to paint a picture of sharp decline in violent activity since then, the
record shows that violence and threats of violence recurred more-or-less continuously.
More broadly, the court emphasized that certain incidents did not result in significant
violence. But this ignores the substantial and continuous #reat of violence and resulting
inhibition of federal operations. The President certainly had “colorable” grounds to
determine that regular forces were “unable” to sufficiently protect federal personnel
and property and that the conditions rose at least to the level of a “danger” of rebellion.

The district court’s order impinges on the Commander in Chief’s supervision of

military operations, countermands a military directive to officers in the field, and
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endangers federal personnel and property. The balancing of harms weighs strongly in
favor of a stay pending appeal. At the least, Defendants respectfully request an
administrative stay by November 21 of the portion of the injunction requiring
defederalization of Oregon Guard members, given the harms and alteration of the
status quo worked by that portion of the injunction.!

STATEMENT

A. Legal Background

The Constitution authorizes Congress to raise and support a national Army and
to organize “the Militia.” See U.S. Const. art. I, § 8, cl. 15. Congress has “created the
National Guard of the United States, a federal organization comprised of state national
guard units and their members.” Perpich v. Department of Def., 496 U.S. 334, 338 (1990).
Once called into federal service, members become federal soldiers, 10 U.S.C. § 10106,
and serve under the President, see U.S. Const. art. 11, § 2, cl. 1. Section 12406 authorizes
the President to call the National Guard into federal service if, as relevant here:

(2) there is a rebellion or danger of a rebellion against the authority of the

Government of the United States; or (3) the President is unable with the
regular forces to execute the laws of the United States . . . .

B. Factual Background

1. Throughout the summer, ICE has seen a sharp increase in protests aimed at

impeding enforcement of federal immigration laws. ICE’s facility in downtown

! Before trial, Defendants asked the district court to stay any injunction pending appeal,
Dkt. 115 at 34, but the district court granted only a limited stay. See znfra p.10.
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Portland has experienced significant unrest targeting both the facility and those who
work in it. On June 11, a crowd of 60-100 people (estimated by the Portland Police
Bureau (PPB)) gathered outside and “engaged in behavior such as starting fires next to
a federal building, assaulting police officers, and interfering with officers arresting
persons.” A444. The size of the protests surged throughout the next day, reaching “well
over 400” people that night. A422. “[A]pproximately half the crowd (~200) [was] in
black bloc and ready for a fight.” A422. “Corkers” intentionally blocked all traffic lanes.
A422. Protestors screamed at federal officials, and several individuals were observed
carrying squirt guns with unknown fluids and bags of rocks. A422. Agitators attempted
to light a fire in the driveway. A422. Violent agitators also threw or slingshot a rock
through a second story window, breaking it. A423.

The PPB was “directed not to engage in this hostile crowd for safety reasons.”
A421. An hour into the event, with “graffiti spreading,” the PPB declined to intervene
because it had not observed any felony offenses or “life-safety risk that requires
intervention.” A421. Officers attempted to engage with protestors blocking traffic, but
when their attempted engagement was met with “hostility,” officers “disengage[d] to
prevent flashpoint.” A422.

The violence and unrest continued through June 14, when the PPB declared a
riot. A414. According to the Oregon State Police (OSP), “[tlhe crowd numbered
approximately 400, with around 1/3 . . . dressed in ‘black bloc.”” A417; see A435 (PPB

estimated crowd-size of 450). The OSP strongly criticized the PPB’s response, noting
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that their “seemingly high threshold . .. for arrests” “resulted in no real intervention by
law enforcement, while simultaneously allowing low-level public disorder criminal
activity to continue.” A418. “Protesters were free to throw objects at the building, kick
at doors, graffiti the windows and walls and no enforcement action was taken by local
law enforcement.” A419.

DHS had to close the ICE facility for more than three weeks starting in mid-
June because it was too dangerous to work there. A148. DHS had to relocate its
personnel to an alternate site while some immigration processing was diverted to a DHS
processing center in Tacoma, Washington, requiring aliens to travel there. A149-50.

Throughout June, crowds and disruptions remained high, albeit in reduced
numbers. On June 19, activists began pouring motor oil on the driveway in front of the
tacility, potentially creating a fire risk and causing hazards for federal officials protecting
the property. A413. On June 24, approximately 70 people blocked the driveway,
shouting “FUCK ICE” and “ICE out of Portland”; FPS was able to clear the driveway
only by using pepperballs and other non-lethal munitions. A404-12. On July 4, a crowd
of about 150 gathered; PPB described the protesters as “intent on altercation with FPS.”
A394. Protestors hurled mortars at the facility and FPS made multiple arrests. A394.

On August 9, a group of 30-40 protesters dressed in black bloc with helmets and
gas masks threatened federal officers with violence and began hitting ICE and FPS

vehicles with their fists as the vehicles left the facility. A381. FPS officers were

outnumbered three-to-one and had to use pepper balls to push protesters away. A382.


















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































